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Bl Ir0JIOBHOI0 PEJAKTOPA

EBPOMEMCBKI LIIHHOCTI TA KOHCTUTYLIMHE CYQ0YMHCTBO

DOI: https://doi.org/10.21564/2707-7039.2.318234
Cepriit MakcumMoB”

Illanoeéni uumaui!

OTOYHHMM HOMEp XXYPHAAy IPUCBAYEHO TeMi CIiBBIAHOIIEHHS €BPOIENCHKUX

LiHHOCTEeH i KOHCTUTYL[iIMHOTO CYAOYMHCTBA Ta METOAOAOTIYHUM npo6AeMaM

npasa. BiH € MpoAOBXKeHHAM MaHeAbHOI AMCKyCil “EBpomeiichKi WiHHOCTI
Ta KOHCTHTYIifilHe CyAOYHHCTBO, IIPOBeAeHOI B paMKax V XapKiBCbKOTO MiXKHAPOAHOTO
fopupmdaHoro ¢popymy 20 Bepects 2021 poxy. Ha 3axoai 06roBoproBaBcst MUpPOKHIL CIIEKTP
CBITOTASIAHHX (uiHHiCHHx) 1 METOAOAOTIYHUX npo6AeM KOHCTUTYLIIMHOTO CYAOYMHCTBA
Y KOMITapaTUBHIM II€PCIEKTHBI Iip KyTOM 30py MOTO €BpOIei3amil Ta panioHaAisaril.
Y po6ori maHeAi B3sSAM y4acTh IPOBiAHI YKPAIHCHKi Ta 3apyODKHI AOCAIAHHKH, 2 TAKOXK CYAAL
Koncruryniitnoro Cyay Yipainu i koHcTUTYLiitHNIX CyAiB [Toabmti Ta AutBu. O6rosopens
3a3HAYeHOi TeMH BiAGYBaAOCs 3a TakuMM HampsiMamu: 1) €BpOTeNChKi I[IHHOCTI Ta KOH-
CTUTYLIIOHAAI3M; 2) I[IHHOCTi Ta KOHCTUTYILilHA F0CTHUL]if; 3) KOHCTUTYIiiHA FOCTHUIIiA
Ta KOHCTUTYIifiHa AOKTPHUHA B YKpaiHi; 4) IOPHAMYHA METOAOAOTiS KOHCTUTYLitHOTO
cyaounHcTBa. CTaTTi, MATOTOBAEHI HA OCHOBI BHCTYIIIB Ha 3aX0A1, CKAQAY 3MiCT TOAOBHOI
pyOpHUKH 11bOTO HOMEpA.

Howmep Biaxpusae ctarts Mapmina Kpizepa, npodecopa Yuisepcutery Hosoro IliBaenHO-
ro Beancy (Cianeit, ABcTpaais) “BpisroBaxkena Baapa: ‘KyabrypHe AOCATHeHHS yHiBepcaAbHO-
o 3HaYeHHs. ABTOP IIOAiAsIE IO3ULIIO aHTAichKOro icTopuka E. IT. ToMricoHa, siKuil BU3HAB
BEPXOBEHCTBO ITPaBa KYyABTYPHUM AOCSATHEHHSM YHiB€PCAaABHOTO 3HAaUueHHs. Take CTaBACHHS
AO BEPXOBEHCTBA MPaBa MPOTUCTABASETHCS K IO3MILil, IO 6a4nTh Y BEpPXOBEHCTBI IIpaBa AUIIe

* Cepriit IBanOBMY MakcuMOB, AOKTOP IOPUAMYHHX HayK, Ipodecop kadpeapu Teopii i dpirocodii mpasa,
HarnionaabHMit IopupAnYHM yHIBepcuTeT iMeHi SIpocaaBa Myaporo; uaes-kopecrionaenT HarionaabHO1
axapeMil IIpaBOBUX HAyK YKpaiHM; FOAOBHHUI peAakTop sKypHaAy “®irocodis mpasa i 3arasbHa Teopis
npasa.

Sergiy Maksymov, Doctor of Legal Sciences, Professor, Professor at the Department of Theory and
Philosophy of Law, Yaroslav Mudryi National Law University; Correspondence-member of the National
Academy of Legal Sciences of Ukraine; Editor-in-chief of “Philosophy of Law and General Theory
of Law” journal.

e-mail: s_maximov@ukr.net

ORCID ID: https://orcid.org/0000-0002-3165-8142
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Ceprint Makcumos

“MOAHEe cA0BO,” Tak i AeSIKUM IIOMHAKOBUM TAYMAdeHHSM 1]bOro ¢peHOMeHy. ABTOp BBAXKAE,
[0 BEPXOBEHCTBO IIPaBa € KYABTYPHHMM AOCATHEHHSAM YHiBepCaAbHOIO 3HAYEHHS, TOHATTAM
i peaaizaniero cTaHy peder, y SIKOMY BAaAQ HAAIMHO CTpUMaHa, o6 He GYTH 3AATHOO AO CBa-
BIABHOTO 3AOBXKHBAHHS. 3BIACU IIOMHAKOBO 6YAO 6 OTOTOXHIOBATU HOTO 3 OYAb-SIKMM HiIOHTO
KAHOHIYHHM YIOPSAKYBAHHAM GOPM, IHCTUTYTIB M IIPABUA, SIKi BPAXOBYIOTbCS a60 IIPUITYCKa-
IOTbHCS K MOTO BTiACHHS.

ABTOP II0KA3ye, IO AEXTO POOHTD TAKY IOMHAKY, HAIBHO BBKAIOUH, 1[0 CTBOPEHHS 3HAHOMIX
IHCTHTYLIM, SIKi BUKAMKAIOTb aCOLaliio 3 “BEPXOBEHCTBOM IIpaBa,” — Iie Te caMe, IO I reHepy-
BaHH: BepXOBeHCTBa Ipasa. HeprinHa icropis mpocyBaHHA BepXOBeHCTBA ITpaBa B yChOMY CBiTi
IIOKA3Y€, IO Ije He TaK. 3 iHmoro 60Ky, CyyacHi HeAibepaAbHi, YaCTO MOIYAICTCHKI, peXKUMHU
OXOYe CXBAAIOIOTb TaKy IIOMMAKY i BAAIOTD, IO BOHU BioAaHI BePXOBEHCTBY IIpaBa, IOKa3y04u
BiATIOBiAHICTb IPaBOBMM GOpPMaM, HATOMICTh CHCT@MAaTHYHO ITiAPUBAIO4H, BAACHE, BEPXOBEHCTBO
paBa i 3A0BXXUBAIOYH HUM. ABTOP BB)XXA€, IO CAiA BIAKHHYTH ITOAIOHI TAyMadeHHs jbOTO de-
HOMEHY — K HaiBHi, TaK i 3A0BMHCHI.

Paiinep Apnoavd, npodecop Yuisepcurery Perencoypry (Himewunna), y crarti “Koncru-
TyL{iHe IIPaBOCYAAS 1 peaAisallisi KAIOYOBUX [IHHOCTEN KOHCTUTYLIOHAAI3My ~ 3BepTae yBary
Ha Ty 3HAYHY POAb, SIKY BiAIIPalOTh CyAAL B CyJacHOMY KOHCTUTYLIiOHaAi3Mi. L] poab Bupaska-
€TbCA B TAYMAa4YeHHI 3BUYAaHUX 3aKOHIB 1 KOHCTUTYLII AASL TOTO, 06 AOBECTH OCTaHHIO AO Il
[IOBHOTO BUP&)KEHHS Ta 3AXUCTHUTH 1i CyAOBUMH 3aCO0aMIL.

CyaAs, HacaMIiepeA KOHCTUTYIHHHII CYAASL, IOBUHEH BKAIOYUTH AO CBOT'O PO3TASIAY OCHOBHI
LIHHOCTI KOHCTHUTYIIil, IO CKAAAAIOTHCS 3 TapaHTil AIOACPKOI FiAHOCTI, IPUHIIUITY cBobopau
Ta piBHOCTI, i B35ITH Iie AO yBaru AAsl TAyMadeHHsT. CyaAsl IIOBHHEH BUPINIyBaTH KOAi3il pisHux
KOHCTUTYIIMHUX LIHHOCTEH i3 AA€KBaTHUM YyPaXyBaHHAM y CEHCi TaK 3BaHOI MPaKTHYHOI
y3roaxeHOCTi. BaxxanBo, mo6 y pasi 0OMexxeHHsI CBOOOAU HAASKHUM YHHOM 3aCTOCOBYBABCS
IIPUHIMII IPONOPIIMHOCTI Ta MOBaXkaAacs CyTh pyHAAMEHTaAbHOTO TpaBa. IIpu ipomMy Harrio-
HaAbHI QpyHAAMEHTAAbHI ITpaBa MOBUHHI TAYMAUUTHCS Y CBITAl perioHaAbHHX i yHiBepCaAbBHUX
TapaHTil IPaB AIOAUHH.

Crapuuit HaykoBuit criBpobitHuk IncTuTyTy dpisocodii imeni I'puropis Ckosopoan HAH
Ykpaiuu Poman 3umoseyv y crarri “CyuacHi Mexi KOHCTUTYLiIFIHOrO MaTpioTH3MY ™ mipAQ€
AHAAI3y OAMH i3 3araAPHOBXKHMBAHHX KOHLIEITIB OAITUYHOI $pir0codii — “KOHCTUTYLIMHMUI 11a-
TpioTH3M.” BUHUKHYBIIN B AOKAABHIX yMOBaX IIOBOEHHOTO po3pisenHs Himewunnu, BiH cTaB
0COOAMBO 3aTpebyBaHUM HAIIPUKIHI[ MUHYAOTO CTOAITTSI Y 3B 513Ky 3 IIOAQABIIIO0 TAOOaAi3aniiero
i MyABTHKYABTYpPaAi3alli€lo CBITOBOTO CYCIIABCTBA Ta CTBOpeHHAM Eppomneficbkoro Coroay.
KoHCTUTY it HUI IATPIOTH3M POSIASAAETHCS HAaCAMIIEPeA sIK 6iabin abcTpakTHa PopMa comi-
aAbBHOI iHTerpallii, o MIPUXOAUTD Ha 3MiHY TPAAULIITHUI KOAGKTUBHIN iACHTUIHOCT] Hal[iOHAAb-
HOI CIIIABHOTH Y pOPMI AiGepasbHO-AEMOKPATHYHOT TOAITHYHOI KYABTYPH. Y TaKuil crioci6 Bix
CTaB BIAIIOBIAAIO Ha 3aKMA KOMYHITapu3My B 6ik AibepaAi3My OAO HeBpaxXyBaHHS IIPobAeMH
MOTHBALl 3aXUCTY AlbepaAbHO-AEMOKPATHYHHX IHCTUTYLii. ABTOD PO3IASIAQ€E [TAPAAOKC TOAE-
PpaHTHOCTI — np06AeMy TOAEPAaHTHOI'O CTABACHHS AO HETOAEPAHTHHUX IIOAO Ai6epaAbH0'1' TOAi-
THYHOI KyABTYPH CYCIIIABCTBA IPYTI, — IO OKPECAIO€ €K3UCTEHIMHI MeXKi KOCMOIIOAITYHO BHU-
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EBPOMENCHKI LIIHHOCTI TA KOHCTUTYLIMHE CY04MHCTRO

TAYMaueHOTr'0 KOHCTUTYLiHHOTO maTpioTusmy. Lleil mapapsokc akTyaAisyBaBcs y CbOTOACHHI
BHACAIAOK €BPOIIENCHKOI MirparjiifHOI KpU3H, a TAKOX rIOPHUAHUX BiflH, OAHUM 3 IHCTPYMeHTIB
SIKAX CTaAO BUKOPUCTAHHS AEMOKPATHIHMX IHCTUTYIIN AASL PyMHALl KOHCTUTYIIMHOIO AAAY.

Arbomup Aemuanyun, ponent HarrioHaABHOTO IOPHANIHOTO yHiBepcuTeTy iMeHi Spocaa-
Ba Myaporo, y crarri “Koncrurymniiina AookTpuHa YkpaiHu: IpobaeMu I0pUAM3ariii, Tpancop-
Mauil Ta eBporeisarii’ poOUTD aHAAI3 KOHCTUTYLIMHOI AOKTPHHE YKPAIHU SIK TAKOI, IIl0 ITOCTY-
1oBo popMyeThes y mpoueci AisiapHocTi KorctuTyniitnoro Cyay Yipainu. Came AAS TOTO, o6
npouec ¢opMyBaHHS KOHCTUTYIIMHOI AOKTPUHM YKPaiHU MaB ITOCAIAOBHUH, CHCTEMHHH Xa-
PaKTep, a TAKOX AAS MABHIIEHHS il OPUAWYIHOI 3HAYYIOCTI I HOPMaTUBHOIL Baru (CI/IAI/I) ,
Y CTaTTi MIATPMMAHO 3aKOHOAABYY iHII[IaTUBY YKPalHCHKMX IIApAAMEHTaPiB IM[OAO IOPUAU3ALIil
(aeraaizanii) xareropii “koHCTUTYyLiiTHA AOKTPHHA YKpaiHu,” MOMpPaBAR, y By3bKOMY il posy-
MiHHi: SK IPOAYKTY AISIAPHOCTi OpraHy KOHCTUTYLIIMHOI FOPUCAMKILil, BTIAGHOTO B FOPHAMYHHIX
MMO3HUITiSIX.

Briaus six aMepHKaHCHKOI, TaK i €BpOIeNchKoi KOHCTUTYIHMHUX ITAPAAUTM Ha 0QillifiHy KOH-
CTUTYLilHy AOKTPHHY YKpaiHH aBTOp IIOMiYa€ yepe3 IIocAipoBHe yTBepaxeHHS KoHcTHTYIIif-
HuM CypoM YkpaiHu ¢pyHAAMEHTAABHUX KOHCTUTYIMHUX IIiHHOCTeH CBOOOAU Ta AIOACHKOIL
ripocri. ITuraHHs npo ix B3aeMHe CIIBICHYBaHHS, Ha AyMKY aBTOpPa, MOXXe OyTH IIPeAMETOM
AHUCKYCift 1 HaBiTh criopiB. IToBHOLiHHE yTBepAXKEHHS LIHHOCTI CBOOOAU PO3KPUBAETHCS Yepe3
cBOOOAY YKPalHCHKOTO HApOAY, SIKa B IIefl iCTOPHYHHUIL ITepiop BUOOPIOETHCS Ha ITOAL 600.

ITpopecop Kueso-Moruastrcskoi akapeMii Cmanicaag Illesuyx y crarri “O6MerxeHHs Ipas
AIOAVIHM B YMOBAX BililHU i MUPY: KOHCTHUTYL[iTHUI acrext” MPOBOAUTDH AOKTPUHAABHMI aHAAI3
KOHCTUTYLINHUX KpUTEPIiB 06MexXeHb I[0AO IIPaB AIOAUHHU. ABTOP CTaBUTb IIUTAHHS IPO Te,
91 BiAPI3HSIOTBCS 3MICT Ta 0OCST LUX 0OMeXXeHb B YMOBAX BOEHHOI'O CTAaHy I Y MUPHMIT Yac,
a TAKOXX IIPO Te, YU HAAAE KOHCTUTYIILSA A€ PKaBi MOXKAMBICTD BUXOAY 32 1l MeXKi ITip 9ac 36p0171Ho'1'
BiAIIOBiAl arpecopy. CTBEpAXKYETHCS, IO 3AIPOBAAXKEHHS OiABII CYBOPHX 0OMeXeHb Ha IIpaBa
ATOAVIHH ITiA 9aC BOEHHOTO CTaHY IOBUHHO OYTH 36aAaHCOBAHUM i3 KOHCTHTYLIFHOIO BUMOIOIO,
AAPECOBAHOIO AO AEPKABH, AIITH 3TiAHO 3 KOHCTHTYTIi€r0. CTBEPAXKYETDCS, IO 3BY>KEHHS 3MiCTY
71 00CATY iCHYIOYMX KOHCTUTYLIIMHUX IPaB i CBOOOA AIOAMHH € iX 0OMeXXeHHSM, 2 0OMeKeHHs
aomyckarotbest Koncruryiero. Poburbest BUCHOBOK PO Te, IO IpaBa i cBOOOAH, SIKi 3riAHO
3 IIepeAikoM y YacTHHi ApyTiit cT. 64 KoHcTuTyii YkpaiHu He mAAATaloTh 0OMexXeHHsIM, 0OMe-
KYIOTBCSI 32 KPUTEPILSIMI MUPHOTO 9acy, TOOTO He MAASTAIOTb eKCTPAOPAMHAPHUM OOMEKEHHSIM
mip gac BiftHH. ITloAO IHIMMX KOHCTUTYLIMHMX IIPaB i cBOOOA, 1[0 He IIOTPAIIMAM AO 3a3HAYE€HOTO
nepeaiky y cr. 64 Koncrurynil Ykpaitu, MOXYTb ALITH GiAbII CyBOPi 0OMeXeHHs I[OAO IIPaB
i cBOOOA 3 6OKY AepsKaBH; Taki OOMEXeHHS MAIOTh [IEPECAIAYBATH AETITUMHY MeTY i OyTH BU-
IPaBAAHIMU HEOOXiAHICTIO OTPHMAHHS IIEPeMOTH Hap BOPOIOM.

ITpodecopka Yuisepcurery imeni Mukoaaca Pomepica Toma Bipmonmiene Ha A0CBial AnT-
BU PO3KPUBA€E KOHCTUTYIMHI MACTaBU AASL 3BIABHEHHS CYAAIB 3 TIOCaAM. ABTOPKA CTBEPAXKYE,
IO MPUITMHEHHS IOBHOBA)XEHDb CYAAL € MPOLIECOM, SIKHMH iHILIFOETHCS 1 IIEBHOIO MipOIO peaAisy-
€TbCS NOAITHYHUMHE iHCTHTYLiIMU. OTKe, HAA3BUYANHO Ba>KAUBO, mo6 Papa CYAAIB — Opran
CYAAIBCBKOTO BPSIAYyBaHHS y AUTBI — BIAIOBIAHO AO BUMOT HAA€XXHOI IIPOLIEAYPHU 3aAMIIAAACS
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Ceprint Makcumos

HEe3aAeKHOIO ITiA Yac iHilliloBaHHA 3BiAbHEHHSA CYAAL 3 mocapu. Poap Papu cyaaiB sk rapanTta
HE3aAeXHOCTI CyAOBOI BAAAM CTaAQ IJe€ BAKAMBIIIOIO B IIMTAaHHI 3BIAbHEHHS CYAAIB ITiCASL TOTO,
sk KoHCTUTYLiHUH cyA IIUpIIe pO3BUHYB KOHCTUTYLIHHY AOKTPHHY i HAAIAMB 3HAYHUMH
ITOBHOBA’KEHHSMMU Llel KePiBHMM OpTraH CaMOOPTaHi3allil CYyAAIB, IKUI MOXKE 3aXUCTUTHU CYAAIB
BiA MOXKAHBOTO MAii6y THBOTO ITOIYAICTCHKOTO IIOAITHIHOTO THCKY Y BUIIAAKAX iX yCYHEHHS 3 [10-
caa.

TTipcTaBy AAS 3BiABHEHHS CYAAL 3 mocaan, mepepbadeni cr. 115 Koncrurymnii Autsy, a came
MTOBEAIHKA, I[O AUCKPEAUTYE IMOCAAY CYAAL, TAKOXK MOXKYTb 3biraTucs 3 KOHCTHUTYIIIMHUMH IIiA-
CTaBaMH AAS IMITIUMEHTY, aAe, Ha 5kaAb, KOHCTHUTYLIFHUH CyA He cPOPMYAIOBAB YiTKUX KpUTe-
PiiB pO3MeEXyBaHHA TAKMX KOHCTUTYIIMHUX IMACTaB AAS IPUIMHEHHS CYAAIBCHKOTO MaHAATA.
V crarTi 3po6AeH0 BHCHOBOK, IO 3BIAbHEHHS CYAAL IIASIXOM IMIIIYMEHTY CTAa€ AAbTEPHATHBHUM,
OiABII TEOPETHYHHIM BapiaHTOM, 3aAHIIAIOYH iHIL[IaTUBY HPOLieCy IMITIYMEHTY Ha PO3CYA [apAa-
MEHTY, IIOTIPH IIOTY>KHY KOHCTUTYI{HY AOKTPHHY 3 IPOLIEAYPH IMIIUMEHTY, Ky 6yAO po3po6-
A€HO I[OAO KOHCTHUTYLiHUX 0008’s13kiB [IpesupenTa PecriyOaiku i 4AeHIB TapAaMeHTy B Ijiit
IIPOLeAYPi.

Y 1jeHTpi yBaru ABOX HACTYIIHUX CTaTell € IMTAHHS MemModoA0zii npaea.

ITpo6aemi OcMHCAEHHS TiAa SIK IIPAaBOBOrO $peHOMEHy depe3 IPOTHCTABACHHS TiAa IpaBa
i mpaBa Tiaa mpucsstaeHo crarTio Osexcia Cmos6u. ABTOP IAKPECAIOE, 1110, He3BAKAIOUH Ha Te,
IO TIAO OHTOAOTIYHO € HAMOAYDKYIM AO HAC, 13 IPABOBOI TOYKH 30Py BOHO € OAHUM i3 HafbiAbII
3araAKOBHX IIPaBOBHUX siBUIL. I IpoTe peHOMEH Tira Ha TelepiIlHil Yac 3aAUITAETHCS [T03a YBArox0
YKpaiHChKUX I0pUCTiB. Lle Ipu3BOAUTD AO BIACYTHOCTI KOHIIENITYaAbHOTO PO3yMiHHS TiAa SIK IIpa-
BOBOTO SABHUINA i AO HEBU3HAYEHOCTI MMPAaBOBOTO PEryAIOBAaHHS IJOAO TiAd AIOAMHH SK TaKOTO.
VHacAIAOK 1IbOr0 MOKHA KOHCTAaTyBaTH, 10 GeHOMEH TiAa HEOOXIAHO OcsArHyTH 3 pirocod-
CbKO-TIPaBOBOI TOUKH 30pY. Pe3yAbTaToM TaKOro OCMUCAEHHS € BUOKPEMACHHS TaKUX OHTOAO-
FiYHUX PHUC TiAd K IPaBOBOTO (peHOMEHY: CHHKPeTHIHOCTI, AIMiHAABHOCT] i1 iHTeHIliOHaABHOC-
Ti. Ie, cBO€I0 Ueproro, Aa€ MACTaBU CTBEPAXKYBATH, IO TiAy iMAHEHTHO BAACTHBA HOPMATUBHICTD,
KOAM BOHO CaMO € TiIIOTe3010 i ANCIIO3HIIIEI0 AAS OTOIYOUHMX 0ci6, a HEeMOXXAMBICTD KOMYyHIiKaIil
3 HMM — CaHKIIi€10. ¥ MiACYMKY aBTOP AOXOAMTD BUCHOBKY, [0 HEAOTOPKAHHICTb TiAa CAip 3aKpi-
IIMTH Ha 3aKOHOAABYOMY PiBHI Ta 3po0OHTH BiAlIOBiAHI AomoBHeHHS A0 LluBiabHOro Ta Kpnmi-
HAABHOTO KOAEKCIiB YKpaiHu.

Crarts Cepzia Maxcumosa “MeTOAOAOTIYHUI IPABOBHIT IIO3UTUBI3M €Brenis Byaunrina
(mam’siTi BUAATHOT 0COBHMCTOCTI)” POSKPHBAE OCHOBHI MOMEHTH SKUTTS i TBOPYOCTi BUAATHOTO
apreHTHHCHKOro $pirocoda npasa (Xapkis'sHUHA 32 HAPOAXKEHHSM), 3aCAYKEHOTO IIpodecopa
Yuisepcurety Byenoc-Aiipecy, npesupaenTa MixxaapoaHoi acoriartii gpirocodii mpasa i conjiasn-
HOi pirocodii (19992003 ), 0AHOTO 3 HABIAUBOBILIMX IPEACTABHUKIB Cy4aCHOTO IPABOBOTO
nosurusismy. Ha ocHOBI aBTo6iorpadivHuX IITPHXIB, CIIOrapiB APY3iB Ta 0COGHCTOrO AOCBiAY
CITIIAKYBAHHS aBTOPA 3 BHAATHOIO OCOOHCTICTIO OIUCYIOTHCSI OCHOBHI €TAIIM JKUTTSI Td TBOPYOC-
Ti €. Byanriza: xapkiBcbKuH, aBCTPiAChKHI, apreHTHHChKHH, KOCMOTIOAITHIHUH. [lo3uTrBHO
OLHIOETHCSI BIIAMB HOTO aKAAeMIYHUX IIPalb Td 0COOUCTOCTI Ha PO3BUTOK CY4acHOI $pirocodii
Ta Teopii mpasa B YkpaiHi.
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3HayHy yBary B CTaTTi IPUAIA€HO aHAAI3y PpirocoPchKO-TTpaBoBOro cBiTorasay €. byaurina,
SIKUF BIH OAHO3HAYHO 1AeHTH(IKYE SK IIPABOBUI [IO3UTUBI3M, aAe IPH IIOTAUOACHOMY aHaAi3i
FI0ro po3yMiHHS [TPaBa AOIIOBHIOETHCS BIAMIHHUME O3HAKaMH i MOXKe OyTH BU3HAYEHE SIK aHa-
AITUYHUH, METOAOAOTIYHHH Ta IT'YMaHICTUYHUH IIPaBOBUI NO3UTHUBI3M. PO3KpHBalOTHCS TOAOBHI
METOAOAOTIUHI IIOAOKeHHs Teopil mpaBa €. byaurina, 30kpema KOHIIemNIi HOPMaTUBHOCTI, Ba-
AIAHOCTI, TIOAOAQHHA IOPUAUYHUX IIPOTAAMH Ta iH. AeMOHCTPY€EThCS HOTO MOAEMIYHUI AQp
Ha IpUKAaAL auckyciit i3 Tarcom Keapsernom Ta Pobeprom Asexci.

YuTadi >KypHAAY TaKOK MAIOTh MOXKAMBICTD Y ITepeKAaAl YKPaiHChKOIO MOBOIO O3HANOMUTHCh
i3 mosunieto Asexcandepa Comexa, npodecopa Bisencrkoro yHisepcurery (ABcTpis), moao
PO3pi3HEeHHs Ta 3iCTaBACHHS ABOX MOAEACH IOPUANYHOI HAYKHU B KOHTEKCTi MUTaHH KOMOAUPH-
kauii. IIpodecop Comek IpONoOHye KOPOTKHIL OTASA KOHTUHEHTAABHOTO €BPOIEHCHKOro (30-
KpeMa HiMeIbKOro) i aMepuKaHChKOTO MAXOAIB AO IOPUAUYHOT OCBIiTH i1 IOPUANYHOT HAYKH.
Y cTaTTi AOCAIAXKYETHCS, HACKIADKY BYEHI-FOPHCTH, 110 MPAIOIOTD Y IIUX KYABTYpaX, € BPa3AU-
BHMH AO CIIOKycH KoMoaudikanii (epeTBopeHHs cBOE npani Ha ToBap), To6TO 3alikaBAeHi
B KOHCYABTYBaHHI KAi€HTiB. ABTOp AIMIIIOB BUCHOBKY, IO ITi CTUMYAH IIPEBAAIOIOTH y KpaiHaX,
A€ BUEHI-IOPUCTH BBOKAIOTH CBOIO POOOTY HU3BKOOIIAAYYBAHOIO, 1 TaM, Ae HayKOBi TpaAULii
€ cAAOKHMU. Y CTATTi AOCAIAXKYETBCS, SIK KOMOANGDIKAIIHS MOKe HETATHBHO BIIAMHYTH Ha KYAb-
TYpy “FOPHANYHOI HayKK~ 3araAOM i HaBiTh 3alIKOAMTH KAlEHTaM.

Ha 3aBepiueHHs HOMepa Iy6AIKY€eTbCS TpaAULiAHU orasia MarepiaaiB XXX Beecsitaporo
KOHIrpecy 3 pirocodil mpasa Ta coniaabHoi pirocodil, sikuit OyB 3piiicHenmit npodpecopom Ha-
I[iOHAABHOTO IOPUAMYHOTO YHiBepcuTeTy imeHi fIpocaaBa Myaporo Cepziem Makcumosum.
Komnrpec Bipbyscst BaiTky 2022 p. B Byxapecti. 3araasHa Tema koHrpecy — “CripaBesAHBiCTb,
CriAbHOTA Ta CBOO0AR” — TOpYyLIyE PYHAAMEHTAABHI IUTAHHS KOPEASILIIT ABOX OCHOBOIIOAOKHHX
IIIHHOCTeH Cy49aCHOCTI — CIIPaBEAAMBOCTI Ta CBOOOAH, OIIOCEPEAKOBAHUX CIIIABHOTOIO, Y MEXKaX
SIKOI TIABKY 1 MOXKAMBA peaAisallisd K CIIPaBeAAUBOCTI, TaK i cBOOOAHL.

ToAoBHY yBary OyA0 30cepeAkeHO Ha aHAAi31 3MICTY IIA€HAPHHX AOTIOBIAEH YIACHHKIB KOH-
rpecy, siKi 3 pi3HHX MO3HIIifl POSTASIHYAH B3A€MOBIAHOCHHH MK CIIPAaBEAAUBICTIO, CBOOOAOIO
i cmiapHOTOIO. I1ACHAPHI AOTIOBiAQYI IPHAIAMAM YBAT'y TAKUM ITUTAHHSM, K PEaAi3M y MOAITHYHIi
Ta paBoBiit Ppirocodil; HuBiAI30BaHE IPABO HALil; 3AIICHEHHS IPABOCYAAS i bopoThba 3 Ipy-
0MMU IOPYIIEHHSIME IIPAaB AIGAUHH; TeHAEP, IIPABO Ta piBHA CBO60AA; pUTOPHKA SIK $pirocodis;
BifiHa B YKpaiHi Ta ¢pirocodis mpasa; mapapOKCH OYTTS; CTPYKTYpHA pacoBa HeCIPABEAAUBICTD
y KOHTeKCTi Teopii PoA3a; Teopis Ta mpakTHKa ITpaB AIOAUHU AASL aHTPOIIOIeHY; pedAeKCHBHA
IHKAIO3MBHICTb i IepCIIeKTUBU KYABTYPHOTO IPOTUCTOSHHS; IPUBATHICTh, KPUTHYHE MUCACHHS
Ta PacoBa CIIPaBEAAMBICTb; HU3I iHIIMX aKTyaAbHHUX IIMTaHb CydacHoOl ¢pirocodii mpasa.

Hacrynauit HoMep XypHaay mia HazBoro “IIpaso i BiftHa: roaocu pirocodis” 6yae mprcBse-

HUM $pir0COPCHKOMY OCMHICACHHIO CIIiBBIAHOIIEHHS IIpaBa i BillHU.
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hen I'was still young, and so along time ago, a remarkable controversy erupted
Wover a book by the eminent British historian, ex-communist, unorthodox

Marxist, and peace activist, E. P. Thompson. The work, Whigs and Hunters,'
was a close reconstruction, from masses of fragmentary evidence, of the origins, social
meaning, and significance of the so-called Black Act passed by the United Kingdom
Parliament in 1723. The Whigs of the title governed Britain for much of the eighteenth
century, the hunters were mainly forest dwellers and farm labourers who caught game and
caused other disturbances in parks and forests owned by the King, nobles and gentry. The
“Black” of the Act referred to the blackface camouflage used by these hunters/poachers
(“Blacks”) on the job, and the Act “at a blow” created around fifty new capital offences.
It provided, Thompson writes, “a versatile armoury of death apt to the repression of various
forms of social disturbance.”

As one might expect from one of the most distinguished Marxist historians of his generation,
Thompson revealed ways in which this and other laws were made and used by the government
and those whose interests, particularly economic interests, they served. In a conflict between
“users,” often asserting customary rights and “exploiters,” “petty predators” and “great predators”
who ignored those rights, the Act was crafted and employed, he argued, by the latter, “men who
had developed habits of mental distance and moral levity towards human life, or more particularly
towards the lives of the “loose and disorderly sort of people.”
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Had Thompson stopped there (which he almost did, given that the offending section
starts at page 258 of 269 and according to his wife was added at her prompting as an
“afterthought™), his readers could have emerged edified and instructed but not surprised
by the direction the narrative took. Ruling classes exploited the ruled; who knew? However,
to the dismay of erstwhile comrades and the (occasionally pleased) surprise of many others,
unused to Marxist books ending in this way, Thompson concluded his exposé of ruling class
manipulations with some immediately notorious reflections on the rule of law. At their heart
was his insistence that “there is a very large difference, which twentieth-century experience
ought to have made clear even to the most exalted thinker, between arbitrary extra-legal
power and the rule of law.”® Notwithstanding all the distasteful legal and extra-legal

machinations and manipulations he had chronicled,

the notion of the regulation and reconciliation of conflicts through the rule of law — and the
elaboration of rules and procedures which, on occasion, made some approximate approach
towards the ideal - seems to me a cultural achievement of universal significance.®

A page later, he explains that:

I am insisting only upon the obvious point, which some modern Marxists have overlooked,
that there is a difference between arbitrary power and the rule of law. We ought to expose
the shams and inequities which may be concealed beneath the law. But the rule of law itself,
the imposing of effective inhibitions upon power and the defence of the citizen from power’s
all-intrusive claims, seems to me an unqualified human good. To deny or belittle this good is,
in this dangerous century when the resources and pretentions of power continue to enlarge,
a desperate error of intellectual abstraction.”

He reinforces both these claims — “unqualified good” and “cultural achievement of universal

significance” — on the next page:

if the actuality of the law’s operation in class-divided societies has, again and again, fallen short
of its own rhetoric of equity, yet the notion of the rule of law is itself an unqualified good.
This cultural achievement — the attainment towards a universal value...®

Few who had learnt from him over the years were happy with these conclusions, least of all
coming from him. Friedrich Hayek could be expected to say such things but who in the mid-
1970s, and on the Left, cared about him? But comrade Thompson!

*In aletter to Daniel H. Cole, cited in Daniel H. Cole, “An Unqualified Human Good”: E. P. Thompson
and the Rule of Law,” Journal of Law and Society 28, no. 2 (June 2001): 183.

* Thompson, Whigs and Hunters, 264-65.

¢ Ibid., 265.

7 Ibid., 266.

8 Ibid., 267.
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Thompson was excoriated by former colleagues for this paean to the rule of law, and, indeed,
excommunicated by a former colleague of mine: “The nub seems to be that Thompson is not
a Marxist historian.”” A harsher condemnation from within the tribe is hard to conceive. After
all, as one commentator censoriously observed, Thompson’s “position threatens, of course,
to slide into a wholesale acceptance of the Rule of Law.”'’ That was not praise. A more recent
writer, more sympathetic to Thompson, aptly summed up the puzzled reaction of contemporaries:
“He [ Thompson] had shown throughout the book - convincingly and repeatedly - that the law
was being used to the benefit of “the ruling class,” even as the composition of that class was
changing ... Why, then, did he turn around at the end of the book and call the rule of law “an
unqualified human good?”"!

For these critics were confident that the rule of law was neither universal nor much of an
achievement, still less an unqualified good. Not universal, since after the revolution there would
be no place for it and, on some views (such as those of the Soviet Marxist, E. B. Pashukanis, doyen
of Soviet law in the 1920s, liquidated as a “Trotskyite saboteur” in 1937),'? before capitalism there
had been no place for it. Not such an achievement, since it was an instrument and ideological
crutch of the bourgeois order. And certainly no unqualified good. Although with the waning
popularity and then the collapse of the Soviet experiment, the rule of law might need to be
tolerated, perhaps even preferred to some alternatives, i not was certainly not to be applauded.'
On the contrary, as Hugh Collins explained rather late in the day, “[t]he principal aim of Marxist
jurisprudence is to criticize the centre piece of liberal political philosophy, the ideal called the
Rule of Law”** And so Thompson was rebuffed, rebutted and rebuked, by people half his size.'s

In those days, I was about the only person I knew who found these pages attractive, but then
I was not a Marxist. Today, I no longer know many Marxists, and of course the rule of law has
had multitudes of supporters in recent decades. However, the views of Thompson’s critics still
find echoes, albeit from very different ideological starting points. In Orbén’s Hungary, Kaczynski’s
Poland, Modi’s India, Chévez’ and Maduro’s Venezuela, Duterte’s Philippines, Bolsonaro’s Brazil,

? Adrian Merritt, “The Nature of Law: A Criticism of E. P. Thompson’s Whigs and Hunters,” British
Journal of Law and Society 7,2 (1980): 210.

1 Hugh Collins, Marxism and Law (Oxford University Press, 1996), 144.

" Nancy Lee Peluso, “Whigs and hunters: the origins of the Black Act, by E. P. Thompson,” The Journal
of Peasant Studies 44, no 1 (2017): 310.

12 Evgeny Pashukanis, The General Theory of Law and Marxism (London: Routledge, 2017).

131 discuss these claims at length in “Marxism and the Rule of Law: Reflections after the Collapse
of Communism,” Law & Social Inquiry 15,n0.4 (1990). That discussion in turn caused some controversy.
See the debate in the same issue at 665-730.

'* Hugh Collins, Marxism and Law (Oxford: Oxford University Press, 1996).

' This paragraph is taken from my “False Dichotomies, True Perplexities, and the Rule of Law,” in Human
Rights with Modesty: The Problem of Universalism, ed. Andras Sajé (Dordrecht: Springer, 2004), 252.
See Collins, op. cit.; Bob Fine, Democracy and the Rule of Law. Liberal Ideas and Marxist Critiques (Pluto
Press, 1984); Morton J. Horwitz “The Rule of Law: An Unqualified Human Good?” Yale Law Journal 86
(1977): 561; Merritt, “The Nature.” There is a later and more sympathetic discussion of Thompson’s
claims and the controversy they caused among the believers in Cole, “An Unqualified.”
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Obrador’s Mexico, Netanyahu’s Israel, Trump’s United States, Putin’s Russia, and many other
places, there appears to be little enthusiasm — at least from those in power — for the “imposing
of effective inhibitions upon power and the defence of the citizen from power’s all-intrusive
claims.” This time, however, these sentiments come less from the Left than from the Right.

I could draw upon examples from many parts of the world, but I will focus on Europe, which
I imagine is of most relevance to my immediate audience. In recent years, there have been
continual struggles between EU institutions, on the one hand, which claim that the rule of law
is a fundamental pan-European value which they have a right and responsibility to uphold, and
leaders and their followers in several countries, on the other, who insist that it is not such a value,
or that it is not their fundamental value, or that it must be subordinated to other, more important
values, or that they honour it, but in their own, sovereign, nationally and culturally appropriate
ways. Thus, we learn from a recent article that in Hungary,

the rule of law was described as a “buzzword” by the country’s justice minister; a fiction by a Fidesz
MP; and a “magic word” by the Fidesz-KDNP Delegation to the European Parliament. Not
to be undone, a judge from Hungary’s (captured) constitutional court, has presented the rule
of law “as a normative yardstick” which is little more than an empty nineteenth century ideal
and a political joker [sic] for all purposes.'¢

One needn’t look far within governing circles in Poland, and many other places, to find similar
sentiments. A rationale was provided by the late Polish activist and MP, Kornel Morawiecki,
father of the present Prime Minister. In November 2015, defending the President’s
unconstitutional first move (of many) in taking over the Constitutional Tribunal, by refusing
to appoint three validly selected judges and appointing three government appointees,
he explained:

The law is an important thing, but it is not holy ... Above the law is the good of the Nation!
If the law disturbs that good, then it is impermissible for us to regard it as something we cannot
touch and change. I am saying — the law must serve us. Law which does not serve the nation
is lawlessness."”

This explication received an extended standing ovation from all the government
parliamentarians in the Polish Sejm, the opposition having left in protest. A few months later,
when both the (as yet un-“reformed”) Constitutional Tribunal and the Supreme Court sought
to resist a raft of unconstitutional measures taken against them by his government, the actual
ruler of Poland, Jarostaw Kaczynski, himself a doctor of laws, is reported to have said without
any apparent trace of irony, “We are going to settle this matter ... We will not permit anarchy
in Poland, even if it is promoted by the courts.”*®

'6 Laurent Pech, “The Rule of Law as a Well-Established and Well-Defined Principle of EU Law,” Hague
J Rule Law 14 (June 2022): 128.

'7 “Kornel Morawiecki w Sejmie: Nad prawem jest dobro Narodu! ‘Prawo, ktére nie stuzy narodowi
to bezprawie!” Reakcja? Owacja na stojaco,” Wspélnie brosimy Polski i prawdy, listopada, 26,2018, https://
wpolityce.pl/polityka/273101-kornel-morawiecki-w-sejmie-nad-prawem-jest-dobro-narodu-prawo-
ktore-nie-sluzy-narodowi-to-bezprawie-reakcja-owacja-na-stojaco-wideo.

'8 “Kaczyniski Announces Aim to Change Polish Constitution,” Radio Poland, May, 2, 2016,
http://archiwum.thenews.pl/1/9/Artykul/251137,Kaczynski-announces-aim-to-change-Polish-constitution.
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However, Kaczynski did not claim that real, authentic rule of law was a bad thing. Like so many
modern populists once they gain power,'"” he claims to be delivering the real deal. And like them,
though he cheats often, his government pretends to be reforming the existing legal order
to restore the rule of law. Often indeed they employ a legalistic hyper-scrupulous legalism
to undermine the rule of law itself, but in its name. As one Polish writer has observed:

Everything [in Poland, with regard to the judiciary] seems to happen on the basis of some legal
provision or other, and in case any are missing PiS will enact something overnight, in a trice.
And yet we sense that in fact it is happening by force, contrary to the constitution and to the
spirit of the laws, to the principles accepted by civilized people.?

These regimes typically deny that they have any intention of ignoring law or undermining
the rule of law properly understood. Rather, the line is that they respect it in their own echt
(though German words are suspect) national sovereign ways, not on the basis of alien pan-
European dictates. Even if they concede that the rule of law is a European value that new member
states of the EU signed up to respect, they insist that how they manifest that respect is their own
business, to be handled in their own ways, according to their own traditions, values, institutional
arrangements and practices. Criteria for adequate manifestation of such respect must come from
inside not out. As Orban recently insisted, while claiming to respect Hungarian rule of law, the
EU “rule of law” procedure ... is a serious nail in the coffin of the EU that should be pulled out
as soon as possible!™!

Thompson was not a philosopher. His arguments do not march in cumulative succession,
one building upon and strengthening the other. He moves back and forth between a number
of themes, in a fashion more literary than logical, rhetorical than rigorous. And yet I have found
myself drawn back to these eleven pages time and again. They figured in many courses I have
taught over decades, and in several articles I have written.? I think they can help throw some
light on current controversies. In any event, I propose to enlist them in that effort. In particular,
I will seek to draw out some implications of his claim that the notion of the rule of law is “a
cultural achievement of universal significance.” I will not here explore his allied claim that it is
an “unqualified human good.” Though I have sympathies with the sentiment, I know few
unqualified goods. A cultural achievement of universal significance is quite enough for me.

1 Martin Krygier, Adam Czarnota, and Wojciech Sadurski, eds., Anti-Constitutional Populism (Cambridge:
Cambridge University Press, 2022).

2 Lukasz Bojarski, “Bez zadnego trybu,” Dziennik Gazeta Prawna, 22, May, 15, 2018, https://
prawo.gazetaprawna.pl/artykuly/1123347,brak-podstaw-prawnych-do-dzialania-organow-w-polsce.
html.

*! Baldzs Orban, “The ‘rule of law’ procedure is in fact disintegrating the whole European Union,” X,
January, 7, 2023, https://twitter.com/BalazsOrban_ HU/status/1611671705101176833.

*> Some of which, until I looked, I forgot having written. There might be more. See, eg. Martin Krygier,
“Rzady prawa: kulturowe osiagniecie o znaczeniu universalnym,” Res Publica, IV no. 12 (1990); Krygier,

“False Dichotomies,” “The Rule of Law between England and Sudan: Hay, Thompson, and Massoud,”
Law & Social Inquiry 41, no. 2 (Spring 2016).
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I do not claim that Thompson would endorse everything I say, or even my interpretations
of everything he says, and in fact I don’t agree with everything he says. However, I think he is
a deeply perceptive and powerful source of inspiration. Certainly, he has inspired me. In what
follows I will try to identify some elements of his brief discussion of the rule of law that deserve
consideration, emulation and development, if also some amendment. What follows are my views,
but they are developed from consideration of what I take to be valuable in his.

I. THE RULE OF LAW

However much they differ in their answers, when lawyers and indeed most people talk about
rule of law; they typically start with some definition, specification, model, or checklist of particular
legal institutions, or legal principles, or formal (and sometimes substantive) elements of legal
rules.

Thompson by contrast starts elsewhere, with a valued accomplishment. Indeed, far from
identifying the rule of law, as he found it in eighteenth century England, with any particular
checklist, recipe book, or template of legal and institutional hardware, he expressed disdain for
many of the particular institutions he was discussing. The Black Act itself was “a bad law, drawn
by bad legislators, and enlarged by the interpretations of bad judges.”” On his interpretation,
it was spawned by an ascendant and obnoxious ruling Whig oligarchy “which created new laws
and bent old forms in order to legitimize its own property and status,”** “inventing callous and
oppressive laws to serve its own interests.”> More generally:

The law when considered as institution (the courts, with their class theatre and class procedures)
or as personnel (the judges, the lawyers, the Justices of the Peace) may very easily be assimilated
to those of the ruling class.?

Thompson did not identify the rule of law with any of these laws and institutions.
Instead, he began with ends rather than means, by stressing the “obvious point” that “there
is a difference between arbitrary power and the rule of law.” On this account, then, the
rule of law is what in another context the sociologist Gianfranco Poggi called an “insofar
as reality.””’ It exists insofar as “the imposing of effective inhibitions upon power and the
defense of the citizen from power’s all-intrusive claims” is achieved. It is such an achievement,
not any particular array of legal bits and pieces that might (or might not) achieve it, which
he characterised as the rule of law. His approach, in other words, is what I have elsewhere
called teleological, starting with the point of the enterprise, rather than anatomical,

> Ibid., 267.

> Ibid.

** Ibid., 265.

¢ Thompson, Whigs and Hunters, 260.

" Poggi coined the phrase to describe Durkheim’s conception of society as not just a random collection
ofindividuals but something that exists insofar as these individuals share “maniéres d’agir et de penser.”
See Gianfranco Poggi, Durkheim (New York: Oxford University Press, 2000), 85.
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stipulating elements taken to form some legal configuration to be anointed with the title,
rule of law.?®

His is a good way to start. The rule of law is not self-justifying, nor is it like a painting or piece
of music, to be valued for the intrinsic aesthetic or technical fineness of its composition. Rather,
the rule of law is an answer to a question, a solution to a problem. Purported solutions need
to be matched to real problems in real circumstances, not the other way around. Given the variety
of histories, traditions, institutions, beliefs and practices we inherit, and circumstances
we encounter, what in particular it takes to solve such problems will vary.

Questions precede answers to them. Only after we come to a view on what the problem is,
why we don’t want it, and then what a solution might do to help solve it, does it make sense
to ask where specifically to look, for what, and what we might find, to do that, in the particular
circumstances that do confront us, and others that might.

What, then, is the rule of law problem? Thompson argued, as multitudes over millennia have®
and so do I, that the central problem which we want the rule of law to deal with is arbitrary
exercise of significant power. Arbitrariness is not the only thing we don’t want yoked to power,
but it is significant, and countless thinkers have taken its reduction to be the particular task of the
rule of law. Other problems, other solutions. For arbitrary power is obnoxious. Opportunities
to exercise it should be minimised. Easy to say; hard to do. One resource, commended over
millennia, has been the rule of law. Terms vary, but the idea is exceedingly old.*°

Unfortunately, the rule of law is not a natural state of affairs. Nor is it simple to contrive,
particularly when, as so often, unruly power comes to be concentrated in the big grasping hands
of small numbers. Often despotism is simpler,* unruliness easier still,* the latter often leads
to the former,* and the two frequently co-exist.**

Arranging power, so that it is not available for arbitrary exercise, is not one task, nor is it
simple. It is not one, since the particular sources of arbitrary power, the circumstances in which

** For the distinction, see Martin Krygier, “The Rule of Law: Legality, Teleology, Sociology,” in Relocating
the Rule of Law, eds. Gianluigi Palombella and Neil Walker (Oxford: Hart, 2008).

*? See John Philip Reid, “In Legitimate Stirps: The Concept of ‘Arbitrary, the Supremacy of Parliament,
and the Coming of the American Revolution,” Hofstra Law Review S, no. 3 (1977).

30 See David M. Beatty, Faith, Force and Reason. An Armchair History of the Rule of Law (University
of Toronto Press, 2022); Fernanda Pirie, The Rule of Laws. A 4,000-Year Quest to Order the World (Profile
Books, 2022); Gerald Postema, Law’s Rule (Oxford University Press, 2023), chapter 1; John Phillip
Reid, Rule of Law: The Jurisprudence of Liberty in the Seventeenth and Eighteenth Centuries (DeKalb:
Northern Illinois University Press, 2004); Julian Sempill, “Ruler’s Sword, Citizen’s Shield: The Rule
of Law & the Constitution of Power,” Journal of Law and Politics, 31 (2017).

3! See Montesquieu, The Spirit of the Laws (Cambridge University Press, 1989), 63.

32 See Thomas Hobbes, Leviathan, Introduction by J. C. A. Gaskin (Oxford University Press, 2023),
chapter 13.

33 See John Locke, The Second Treatise on Government, ed. C. B. Macpherson (Hackett Publishing, 1980),
chapter XI; Philipe Nonet and Philip Selznick, Law and Society in Transition. Toward Responsive Law,
(Routledge, 1978), 36-37; 39; 44.

3 See Daron Acemoglu and James A. Robinson, The Narrow Corridor. How Nations Struggle for Liberty,
(Penguin Books, 2020), 341 — on “paper Leviathans.”

20 ISSN 2227-7153  Philosophy of Law and General Theory of Law 1/2022



WELL-TEMPERED POWER:*A CULTURAL ACHIEVEMENT OF UNIVERSAL SIGNIFICANCE”

it is amassed and wielded, the technologies — including institutional technologies — apt for any
particular incarnation will vary. It is not simple, because reducing the possibilities of arbitrariness
in the exercise of power takes a lot of power, and not everyone has it or can arrange and deploy
it to good effect. It requires resources, institutions, social and political supporting structures,
norms and habits, effective technologies, incentives for good acts and protections against bad
ones; and typically time and good fortune. Historically these have come together rarely.* So,
world-and-history-wide, a sturdy regime of power not given to arbitrary eruptions and
interruptions has always been exceptional. Where realised in reasonable measure, something
significant has been achieved, arguably against the grain of human affairs.

Il. A CULTURAL ACHIEVEMENT

What kind of achievement is that? Typically and unsurprisingly, the rule of law is thought
of as a legal achievement, to be accomplished by well-ordered legal arrangements. After all, it’s
the rule of law we are talking about. But as we have seen, though he too thinks law is crucial for
the achievement, Thompson several times calls it something else, a cultural achievement. What
could that mean? He gives some clues.

We have already seen that he did not start from particular legal institutions but from a valued
state of affairs, and though he stressed that it was a legal accomplishment he did not attribute
it to any particular legal institutional arrangements. More was involved. Thus, when
he acknowledged that the specific institutions of eighteenth century English law could easily
and rightly be seen as instruments of a ruling class, he went on: “But all that is entailed in “the
law” is not subsumed in these institutions.”** So what else was there?

He sets some store by the “forms of law.” They are important in themselves, he thinks, for “It
is inherent in the especial character of law, as a body of rules and procedures, that it shall apply
logical criteria with reference to standards of universality and equity.?” Already there is some
cultural element here, since these criteria must be learnt, thought about and applied. But who
would take them seriously and why, particularly if they might thwart powerful interests?

Well, those involved in the administration of the law, what has been called the “legal complex,”*
might be acculturated to do so. According to Thompson, “[i]n the case of an ancient historical
formation like the law, a discipline which requires years of exacting study to master, there will
always be some men who actively believe in their own procedures and in the logic of justice.
The law may be rhetoric, but it need not be empty rhetoric. Blackstone’s Commentaries represent
an intellectual exercise far more rigorous than could have come from an apologist’s pen.”*’
As Karpik, Halliday and their collaborators, and Polish judges and lawyers in recent years, have

35 See Heinrich Popitz, Phenomena of Power. Authority, Domination, and Violence (New York: Columbia
University Press, 2017), 41-42.

3¢ Thompson, Whigs and Hunters, 260.

Y Ibid, 262.

3% See Lucien Karpik and Terry Halliday, “The Legal Complex,” Annual Review of Law and Social Science 7
(2011).

3 Thompson, Whigs and Hunters, 263.
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shown, there is considerable evidence for this claim, particularly in relation to civil and political
rights (and protection of legal forms). Still, to adapt Stalin, how many divisions do lawyers have?*
Not enough, on their own.

But they are not always on their own. In England, Thompson insists, law was not merely
a bunch of thunderbolts thrown by Whig oligarchs from on high, but was deeply embedded
in everyday ways of life themselves, “often a definition of actual agrarian practice, as it had been
pursued “time out of mind” ... deeply imbricated within the very basis of productive relations
which would have been inoperable without this law”*' Law was not merely a matter of commands
which one needed to know how to obey or avoid, but rather sources of felt entitlement and,
when thwarted, grievance. For the law did not inhabit a vacuum. At least in eighteenth century
England, “this law, as definition or as rules (imperfectly enforceable through institutional legal
forms), was endorsed by norms, tenaciously transmitted throughout the community*

This is a key observation. Even if Hobbes was right that “covenants, without the sword, are
but words and of no strength to secure a man at all,”* swords are not enough for the rule of law.
Particularly since those with most power typically have the sharpest swords. But in some cultures,
cultural frames and content — traditions, norms, and other sources of social imaginaries — exercise
(often invisible) framing, channelling, limiting, constituting influence over ways of thinking,
acting, feeling, imagining. These are the sorts of cultural achievements that Thompson described.
On the one hand, much of the past remains present even though unbidden and unnoticed
(especially where unnoticed) but just there, as the result of age-old accretion, becoming “second
nature.” On the other, the present-past continually changes, partly because much that was past
is forgotten or rejected, but also often as a result of deliberate additions, the acceptability of which
in turn is to varying extents aided and limited by what stays around of what has gone before.
Neither past nor present is fully sovereign.*

These various cultural strands — lawyers’ consciousness, popular normative assumptions and
understood practices — vary in strength and pervasiveness between and within societies and
over time. In some societies, few have what H. L. A. Hart called an “internal” attitude to law, that
treats it as “as a general standard to be followed by the group as a whole.” ** It is widely regarded
something to be exploited or avoided, used or abused. “Informal practices” not only exist, as they

* See Pascal Tréguer, “History of the Phrase ‘How Many Divisions Has the Pope?,” World Histories,
accessed January 6, 2023, https://wordhistories.net/2019/08/23 /how-many-divisions-pope/.

# Thompson, Whigs and Hunters, 261.

“1bid., 261.

* Thomas Hobbes, Leviathan, Introduction by J. C. A. Gaskin, (Oxford University Press, 2023), chapter 17.
* See Martin Krygier, “Law as Tradition,” Law and Philosophy 5 (1986); “The Traditionality of Statutes,”
Ratio Juris 1, no. 1 (1988); “Tradition,” Dictionnaire Encyclopédique de Théorie et de Sociologie du Droit,
(1988); “Thinking Like a Lawyer,” in Ethical Dimensions of Legal Theory, ed. Wojciech Sadurski (Leiden,
The Netherlands: Brill, 1991); “Too Much Information,” in A Cosmopolitan Jurisprudence: Essays
in Memory of H. Patrick Glenn, ed. Helge Dedek (ASCL Studies in Comparative Law. Cambridge:
Cambridge University Press, 2021).

# See H. L. A. Hart, The Concept of Law (Oxford University Press, 1961), 55.
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do everywhere, but often contradict or ignore or supplement or replace law.* But where such
strands are intertwined and in sync with each other, culture matters.

This remains true, even where law works, as it so often does, to serve those with more power
than those with less. Marxists were familiar with the idea that law supports ruling classes not
simply as their sharp or blunt sword but — full of handsome and self-justifying words as it typically
is — aslegitimating ideology. Thompson accepts, indeed emphasises these ideological components,
but gives them a twist. For he insists that as ideology, law is two-edged. To be effective
in legitimating power an ideology must be plausible, both to those subject to it and even to those
who benefit from it. As for the former,

it is not often the case that a ruling ideology can be dismissed as a mere hypocrisy; even rulers
find a need to legitimize their power, to moralize their functions, to feel themselves to be useful
and just. In the case of an ancient historical formation like the law, a discipline which requires
years of exacting study to master, there will always be some men who actively believe in their
own procedures and in the logic of justice. The law may be rhetoric, but it need not be empty
rhetoric.¥’

And though those in power used the law for their purposes, this is not the same thing as to say
that the rulers had need of law, in order to oppress the ruled, while those who were ruled had
need of none. What was often at issue was not property, supported by law, against no-property;
it was alternative definitions of property-rights ... For as long as it remained possible, the
ruled - if they could find a purse and a lawyer — would actually fight for their rights by means
of law; occasionally the copyholders, resting upon the precedents of sixteenth-century law,
could actually win a case. When it ceased to be possible to continue the fight at law, men still
felt a sense of legal wrong: the propertied had obtained their power by illegitimate means.*

And so, even though it was not false to identify law as “ideology” and “rhetoric,” those very
characteristics made it possible for law occasionally to trouble the powerful and enable the
powerless.

At least in eighteenth century England, Thompson insists, though the law was full of ruling
class rhetoric, “so far from the ruled shrugging off this rhetoric as a hypocrisy, some part of it
atleast was taken over as part of the rhetoric of the plebeian crowd, of the “free-born Englishman”
with his inviolable privacy, his habeas corpus, his equality before the law”* Thompson was aware
that English public culture in the eighteenth century was particularly law-suftused, in comparison
with earlier ages (where, for example, religion was more important) and with other societies
where laws might have little cultural resonance.*® So while some passages do sound as though

# See e.g., Alena Ledeneva, Russia’s Economy of Favours (Cambridge University Press, 1998); Alena
Ledeneva, How Russia Really Works. The Informal Practices that Shaped Post-Soviet Politics and Business
(Cornell University Press, 2006).

# Thompson, Whigs and Hunters, 264.

 Ibid, 261.

¥ Ibid., 264.

S0 Ibid., 262—-64.
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these cultural supports for the rule of law inhere in law simply because it is law, he also concedes
that he does “not know what transcultural validity these reflections may have”*!

This is an important concession, even though he does not put enough weight on it, and some
of his reflections seem more general than they should. But acknowledgment of variation
is suggested by his talk of cultural achievement. There are, we know, times and places where the
notion that power should be tempered by law is weak or non-existent, and/or other ideologies
than law prevail, and/or legal ideologies are purely instrumental and betray no sense that law
might be, should be, binding on those who make it and benefit from it. And, as we have seen,
cultural assumptions and practices are of many sorts. All these things vary, and in many
circumstances the rule of law is hard to achieve, even to conceive. Certainly, given what is pitted
against the achievement, one cannot rely on it happening naturally, nor can one rely on law alone,
nor can one always rely on culture to support the law, still less the rule of law. There is, then,
no necessity that the rule of law will be supported by culture in such ways. In principle, it is
as possible that the law will be undercut by inconsistent norms, or overwhelmed by more
powerful ones. But it is also possible that law and cultural norms reinforce each other, and where
that is the case, something significant is happening.

And here I think we need to attend to one word in Thompson’s discussions, which I believe has
gone unnoticed. At least, after over 40 years of reading and teaching these 12 pages, and writing
about them, I have only noticed it now. Typically, the conclusion to Whigs and Hunters is taken
to be a full-throated praise of the rule of law itself, and of course it is that. However, when he writes
of the rule of law as a cultural achievement, he several times focuses not on the actual achievement
of the rule of law itself, but on what he calls the notion of it. Thus, he remarks, “Turn where you
will, the rhetoric of eighteenth-century England is saturated with the notion of law.”** Again, it is
“the notion of the regulation and reconciliation of conflicts through the rule of law — and the
elaboration of rules and procedures which, on occasion, made some approximate approach towards
the ideal - [that] seems to me a cultural achievement of universal significance,” When we see his
despised Whigs manipulating the law, “we feel contempt for men whose practice belied the
resounding rhetoric of the age. But we feel contempt not because we are contemptuous of the notion
of ajust and equitable law but because this notion has been betrayed by its own professors.”** And
finally, while Thompson is usually remembered for saying that “the rule of law” is a universal good,
he also says that it is “the notion of the rule of law [that] is itself an unqualified good””

Arguably, the notion of the rule of law is as important as the thing itself, or at least a necessary
element of it. In many societies and cultures, those whose power matters most, and to whom
power matters most, simply cannot imagine that theirs should or could be tempered.** It has, for

S1 Ibid., 263.

5> Thompson, Whigs and Hunters, 263. In all these references to “notion,” the italics are mine.

$ Ibid, 268.

3* “For my friends everything. For my enemies the law,” attributed to Oscar R. Benavides, President
of Peru 1933-1939. And see Richard Pipes, Russia under the Old Regime (Penguin, 1974); Pirie, The
Rule of Laws, 2022, chapter 3 (on Imperial China).
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example, been argued by scholars that for most of their history neither China** nor Russia*®
knew the notion that law might temper rulers’ power, still less that it should. When known it was
rejected, at least by those with power. In many cultures, the role of law is to help rulers impose
“order” or “tranquillity”*” None of this is past history.

Consider this telling epitome of the long-lived Russian legal tradition: “Count Benckendorft,
the chief of police under Nicholas I, once said: “Laws are written for subordinates, not for the
authorities.” As a logical consequence, laws did not need to be made public in order to go into
effect. Those who broke the law would find out anyway.>® Clearly when Benckendorft spoke
of laws being written for subordinates, he did not mean “for their sakes,” or “for their protection,
guidance and use.” The Russian tradition is particularly striking in its starkly top-down,
instrumental view of law, but it is far from unique. More rare, indeed, are political and legal
cultures where laws, or a substantial proportion of them, are supposed to be written for the
protection, guidance and use of citizens, where this is widely expected to be the case and thought
properly to be so, to varying extents by both rulers and ruled. To the extent that such “notions”
are alive in a society, the rule of law gains often invisible but significant cultural support.

The early history of my own country, Australia — from penal colony to a free society (for white
settlers) in the space of some S0 years — cannot be understood without recognising that it was
not just convicts who were transported to the other end of the world, but particular ideas and
ideals about the legal rights of “native born Englishmen” that they (and their rulers) carried “as
part of their cultural baggage”® Central to that baggage was belief in the rule of law, that it should
be respected by their rulers and that it could and should form the basis of constraint on and
challenge to these rulers. “A cluster of ideas known as the rule of law provided the major
institutions, arguments, vocabulary and symbols with which the convicts forged the
transformation.”® Convicts fought battles for status and recognition in terms of their entitlements
under the law, believed that the rule of law should apply to them, insisted that the authorities
should respect it, demanded rights that they believed flowed from it. A great deal flowed from
these beliefs. Convicts were rather liberally granted legal rights; and they made use of them,
often to good effect. When they won, it was because their opponents’ hands were tied. They too,
after all, had the same baggage in their heads. And even where they didn’t, the courts often did,

33 Pirie, The Rule of Laws, 2022.

56 Pipes, Russia under the Old, 1974.

57 See Nick Cheesman, Opposing the Rule of Law. How Myanmar’s Courts make Law and Order (Cambridge
University Press, 2015); Nick Cheesman, “Law and Order as Asymmetrical Opposite to the Rule
of Law,” Hague Journal on the Rule of Law 6 (2014); Donald C. Clarke, “Order and Law in China,” GWU
Legal Studies Research Paper, GW Law School Public Law and Legal Theory Paper 52 (August 2020);
Moritz Rudolf, “Xi Jinping Thought on the Rule of Law,” Stiftung Wissenschaft und Politik Comment 28
(April 2021).

38 Stefan Hedlund, “Can Property Rights Be Protected By Law?” East European Constitutional Review 10,
no. 1 (Winter 2001), 50.

% David Neal, Rule of Law in a Penal Colony (Cambridge University Press, 1991), xi. Neal’s argument
was heavily influenced by Whigs and Hunters, and mine in turn by Neals.

 Ibid., 62.
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insisting on their independence under British law, and the subordination of the apparently (and
in many ways really) autocratic governors to that same law.

It didn’t have to be like this. What if the convicts and their Governors had come from Russia?
There would have been fewer tricky arguments making their way through the courts, about the
legal rights of free-born Russians. Indeed the penal colony would likely not have had — from the
very beginning — courts in which convicts could sue their masters, and oftentimes win, and this
for two reasons: courts would not have been provided, and had they been few people would
have thought to use them. There would have been no fuss about trial by jury, still less about who
had a right to serve on juries. Nor would the Governors have constantly had to battle against
prickly judges, conscious of their independence and attached to their traditions, or free settlers
against far-too-smart ex-convict (“emancipist”) lawyers, who were often able to best them
in court.

Of course, not everyone benefited equally from that law. The tragedy of Australia’s Aborigines,
about which I have written elsewhere,*" had many sources and was indeed overdetermined, but
it was without doubt the harshest example of the “human blindness” that was also part of the
cultural baggage that English colonists brought with them. Far from undermining Thompson’s
argument, however, this poignantly confirms its two-pronged point: the rule of law is a cultural
achievement, not a matter simply of legal rules and institutions (which theoretically were for
some time the same for Aborigines and whites). In England itself, the haves came (and commonly
still come) out ahead, and the notion of the rule of law was unevenly achieved. In relation
to Australian Aborigines, the cultural ground for that notion was dramatically infertile, both
among Aborigines, who knew nothing of it and settlers who typically cultivated it only for their
own benefit.

The differences in availability of the rule of law to convicts and Aborigines derived both from
a complete absence of cultural common ground between indigenous and settler Australians,
as well as from a deep split in the moral imagination of the dominant early Australian law-makers,
enforcers, and, more generally, of settlers. In early contact with Aboriginal society the baggage
that convicts shared with their rulers and benefited from, was simply not extended or made
available to Aborigines, even where the will to make it so was. And commonly it was not. That
did not in the first instance depend upon the law but underlay it and conditioned the ways
it worked in the world. This then made its way — often, one imagines, unconsciously, as part
of obvious taken-for-granted views of the world - to be reflected in the practices, character,
forms and obligations embodied in the institutions of law, and in the entitlements, or lack
of them, of its subjects. Better, its subjects and objects. Among the former, the “notion” of the

6! Martin Krygier, “Letter from Australia. Neighbours: Poles Jews, and the Aboriginal Question,” East
Central Europe/L'Europe du Centre Est. Eine wissenschaftliche Zeitschrift 29, no. 1-2 (2002); Krygier,
“False Dichotomies”; Martin Krygier, “The Grammar of Colonial Legality: Subjects, Objects, and the
Australian Rule of Law,” in Australia Reshaped. 200 Years of Institutional Transformation, eds. Geoflrey
Brennan and Francis G. Castles (Cambridge: Cambridge University Press, 2002); Martin Krygier &
Robert van Krieken, “The Character of the Nation,” in Whitewash. On Keith Windschuttle’s Fabrication
of Aboriginal History, ed. Robert Manne (Melbourne: Black Inc. Books, Melbourne, 2003).
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rule of law was remarkably strong. Between the former and the latter, it often had no standing
at all. The notion of the rule of law occasionally had some purchase, but commonly not. It took
a long time for that to change, in many respects it has yet to be fully achieved, although the
constituency for “the notion” - both among Aborigines and the (now multicultural) majority —
has expanded considerably.

Of course, a notion is not enough. Even where it exists, it is typically only partially, fitfully,
unevenly realised. Nevertheless, the rule of law will never be established or sustained by law
alone. Though law can offer distinctive resources of focus, experience, authority and
enforcement,” its effects are always mediated and often thwarted by complex interactions with
cultural — and not just cultural but also political, social, and economic — forces. The cultural
aspects are often the hardest to spot and to talk intelligently about. And yet they are key.

Ill. UNIVERSAL SIGNIFICANCE

What could it mean to say that the notion of the rule of law has universal significance?
It follows from what I have already said that we should be chary of assuming that any particular
arrangement of legal institutions has this significance, given the variety of social, political, legal
and cultural configurations and contexts. That should have been understood as a matter of social
theoretical principle, and surely we might have learnt from the prevalence in the practice
in international “rule of law promotion” of the now notorious problems of “isomorphic mimicry
... adopting the camouflage of organizational forms that are successful elsewhere to hide their

actual dysfunction,”®

where institutions and rules are shipped or copied but the outcomes
expected do not eventuate. Does one then have the rule of law because the institutions appear
to be in place, or lack it because nothing works as it should? I believe Thompson would instantly
have opted for the latter alternative, and I with him.

Instead, he finds universal significance in “the obvious point ... that there is a difference
between arbitrary power and the rule of law.” I agree. However, in endorsing his point, I would
reframe it in one respect and reword it in another. Like most who have written about the rule
of law, Thompson describes its aim primarily in terms of what it rules out rather than what
it facilitates, what it constrains rather than what it makes room for. Above all, he praises it for
“the imposing of effective inhibitions upon power and the defence of the citizen from power’s
all-intrusive claims.”

And yet he has another way of writing, as when he stresses its role as “definition of actual
agrarian practice, as it has been pursued “time out of mind,”* which set out rights and entitlements
as well as limitations and prohibitions. Indeed, the same laws could serve to do both. Thus, after
acknowledging throughout the book that the Black Act was made and used by rulers as standard
Marxism 101 would predict, he goes on to say:

% See Postema, Law’s Rule; Stephen J. Toope, A Rule of Law for Our New Age of Anxiety (Cambridge
University Press, forthcoming).

¢ Lant Pritchett, Michael Woolcock, and Matt Andrews, “Capability traps? The mechanisms of persistent
implementation failure,” Center for Global Development. Working Paper 234 (2010).

¢ Thompson, Whigs and Hunters, 261.
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But this is not the same thing as to say that the rulers had need of law, in order to oppress the
ruled, while those who were ruled had need of none. What was often at issue was not property,
supported by law, against no-property; it was alternative definitions of property rights ... For
as long as it remained possible, the ruled — if they could find a purse and a lawyer — would
actually fight for their rights by means of law; occasionally ... could actually win a case. When
it ceased to be possible to continue the fight at law, men still felt a sense of legal wrong: the
propertied had obtained their power by illegitimate means.®®

This suggests what is often missed in conventional accounts of the rule of law purely as aimed
to “limit” or “inhibit” governing power. For limitation is not all we want, and at times, it is not
what we want. As well as wishing to block bad ways of exercising power, we want to augment the
ability of power-holders to exercise power in non-arbitrary ways. We need to generate means
of channelling and strengthening certain ways of exercising power, indeed creating, constituting
forms of power that otherwise would not exist, to achieve positive effects otherwise unavailable,®
as much as we do to limit arbitrariness.

Power is unavoidable in human society, and often indispensable for things we value, so getting
rid of it is not an option. Moreover, some sorts are better than others, and need to be facilitated.
Like most skills — speaking, writing, swimming ... — power needs to be disciplined. This does
not make it weaker but stronger and more fit for purpose. The notion of the rule of law should
therefore not be understood purely as a negative instrument® for limiting ® power, for it should
be as much a positive means of channelling and strengthening certain ways of exercising power,
to achieve positive effects otherwise unavailable. At the same time, and often with the same
means, possibilities of malignant uses of power must be strengthened, while benign ones are
enabled and facilitated.”” The rule of law on this understanding is not power’s enemy, but its
potentially ennobling friend.

So, rather than focus on limitation of power I recall and would recommend to Thompson
an old and evocative notion strong in rule of law discussions, in many languages, over millennia:
power should be tempered. Traditionally, as first a personal “cardinal virtue,” classical uses of the
6 Ibid.

6 See Michael Mann, “The Autonomous Power of the State: Its Origins, Mechanisms and Resources,”
in States, War, and Capitalism: Studies in Political Sociology (Oxford; New York: Blackwell, 1988), 32.
See also his Sources of Social Power (Cambridge University Press, 1986), vol. 1, 477.

%7 See Joseph Raz, “The Law’s Own Virtue,” Oxford Journal of Legal Studies 39, no. 1 (Spring 2019):
“the rule of law is essentially a negative value.”

%8 See F. A. Hayek, Law, Legislation, and Liberty, vol. 3, (Chicago: University of Chicago Press, 1979), 128.
See too Judith N. Shklar, “Political Theory and the Rule of Law,” in Political Thought. Political Thinkers,
ed. Stanley Hoffmann (Chicago, University of Chicago Press, 1998), 21-37.

% See Stephen Holmes, “What Russia Teaches Us Now. How Weak States Threaten Freedom,” The
American Prospect (July/August 1997); and his Passions and Constraint (Chicago, University of Chicago
Press, 1995). See also Daron Acemoglu and James A. Robinson, The Narrow Corridor. How Nations
Struggle for Liberty (UK: Penguin, 2020) and Jeremy Waldron, “Constitutionalism: A Skeptical View,”
NYU School of Law, Public Law & Legal Theory Research Paper Series, no. 10-87 (December 2010).

From another angle, Hilton L. Root, Political Foundations of Markets in Old Regime France and England
(University of California Press, 1994).
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term (and its direct Greek predecessor, sophrosyné) emphasised self-restraint, flexibility, blending,
balancing, and thoughtfulness in the exercise of power.” Similar virtues were later attributed,
after the Greek was translated by Cicero as temperantia, to institutional tempering of power.
A third, metallurgical, use of the term refers to judicious blending of materials, to render the
resulting product tougher, stronger, less fragile, and better fit for important purposes than its
individal components.”" This sort of tempering, say of steel or glass, renders power stronger than
untempered power for many (good) purposes, while also less apt for bad ones.” The fact that
in some languages,” finally, to temper is to sharpen also serves my purposes. Only metaphor,
but it helps one think. Thus armed, I join, and only slightly adapt, Thompson to say that well-
tempered power is an achievement of universal significance. I doubt that he would object.

This is not an anthropological claim, that either the notion or the achievement of the rule
of law is universal, in the sense either that everyone everywhere supports it or has it. We know
that is not true. Nor even that it is readily universalisable, made available to everyone everywhere.
It is an achievement, after all.

Instead, it is a normative claim. Arbitrary power is never — or if not never then so rarely as to
be in need of explanation and strenuous justification — a good thing. More precisely, there
is a huge presumption against it. Anyone seeking to justify it carries a huge burden, extremely
hard to discharge. By contrast, the notion that power should be reliably tempered, still more
actual approaches to realising that notion, are achievements universally worth striving for.

Elsewhere, I have sought to distil from rule of law writings four sources or kinds of arbitrary
power — for short: uncontrolled,” unpredictable,” unrespectful,”® ungrounded”” power. Each

70 See Helen North, Sophrosyne: Self-Knowledge and Self-Restraint in Greek Literature (Cornell University
Press, 1966); Helen North, “Temperance (Sophrosyné) and the canon of the cardinal virtues,”
in Dictionary of the History of Ideas, vol. 4 (New York: Charles Scribner’s Sons, 1973); Helen North,
“A Period of Opposition to S6phrosyné in Greek Thought,” Transactions and Proceedings of the American
Philological Association 78 (1947).

! See John Braithwaite, “Hybrid politics for justice: The Silk Road for restorative justice Part II,”
Restorative Justice S (2017), 25; John Braithwaite, “Tempered Power, Variegated Capitalism, Law and
Society,” Buffalo Law Review 67 (2019); Martin Krygier, “Tempering Power,” in Constitutionalism and
the Rule of Law. Bridging idealism and realism, eds. Maurice Adams, Ernst Hirsch Ballin, Anne Meuwese
(Cambridge University Press, 2017); Postema, Law's Rule.

7> See Mann, States, War, 32. See also his Sources of Social Power, and Holmes, Passions and Constraint;
Stephen Holmes, “In Case of Emergency: Misunderstanding Tradeoffs in the War on Terror,” California
Law Review 97 no. 2 (April 2009).

73 The Polish word for pencil sharpener is temperéwka. See Jacek Zakowski, “Jak temperowa¢ wiadze,”
in Wirus, ed. Jacek Zakowski (Sic, 2020).

7* See Philip Pettit, Republicanism (Cambridge University Press, 1997), 5S; Locke, The Second Treatise,
chapter X1, 137.

7S Lon Fuller, The Morality of Law (Yale University Press, 1969), chapter 2; Joseph Raz, “The Rule
of Law and its Virtue,” in The Authority of the Law (Oxford, Clarendon Press, 1979).

7¢ Jeremy Waldron, “The Rule of Law and the Importance of Procedure,” in Getting to the Rule of Law,
ed. James Fleming (New York: New York University Press, 2011).

77 Montesquieu, The Spirit, 189; Joseph Raz, “The Law’s Own,” 5.
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is obnoxious, together they are toxic. For they threaten human dignity,”® equality,” liberty,* lead
to domination® and fear,*” imperil trust and social co-ordination,** and generate solipsistic
short-sightedness and stupidity among the powerful, who foolishly fancy they benefit from
them.** More can be said about each of these sources and each of these vices. Since they are
likely to flow from the availability of arbitrary power in most circumstances of which I can
conceive I am happy to stand on the “very narrow ledge” that Thompson imagined he had
placed himself, and to say that the notion, and then the reality, of organising ways to avoid them
by tempering power, are “cultural achievement([s] of universal significance.”

IV. RETURN TO EUROPE

Let us return to where we began, current controversies over the rule of law and European
values. What are the implications of the foregoing discussion of a few concluding pages of an
old work by a late (though great) historian, for contemporary problems in countries he says not
aword about? I detect two.

The first is that the European claim is correct but too modest. The ideal of the rule of law
isindeed European, but not just that. It may not be “an unqualified human good” - there are few
such things — but it is truly “a cultural achievement of universal significance.” Each word in that
phrase, I have sought to demonstrate, deserves emphasis and respect.

However, and this is the second implication, it makes a huge difference what one takes the
rule of law to be. What is universal is the notion and realisation of a state of affairs in which power
is reliably tempered so as not to be available for arbitrary abuse. It is a mistake to identify it, as so
many do, with any allegedly canonical arrangement of forms and institutions and rules that are
enlisted or assumed to embody it.

This has some important implications. Where one is fortunate, the notion is a cultural
achievement, embodied variously in practices, beliefs, norms and imaginations, some very old,
and substantially realised. Good inheritances are a bonus, but their lack or weaknesses does not
mean that the rule of law is out of one’s grasp, though it is harder. Cultures, and we who inhabit
them and are inhabited by them, change, mix, learn, and develop. And people are not just
creatures of culture but creators as well. Secular societies were once religious. Since ancient

7% See Fuller, The Morality, 162-163; Jeremy Waldron, “The Rule of Law.”

7 See Paul Gowder, The Rule of Law in the Real World (Cambridge University Press, 2016).

% See Charles Larmore, “Liberal and Republican Conceptions of Freedom,” Critical Review of International
Social and Political Philosophy 6 (2003). Christian List, “Republican freedom and the rule of law,”
Philosophy, Politics and Economics S (2016).

81 Pettit, Republicanism; Gianluigi Palombella, “The Rule of Law as an Institutional Ideal,” in Rule of Law
and Democracy: Internal and External Issues, ed. G. Palombella and L. Morlino (Brill, 2010).

8> See Judith Shklar, “The Liberalism of Fear” and “Political Theory,” in Political Thinking 3-20; 21-37.
% On the key importance of which in modern societies, see Adam Smith, An Inquiry into the Nature
and Causes of the Wealth of Nations, vol. 1 (Indianapolis: Liberty Classics, 1981), 26.

% Holmes, “In Case of Emergency””

8 Thompson, Whigs and Hunters, 260.
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Greece, there were no democracies until the end of the eighteenth century. That changed.
Germans were not Nazis once and most are not Nazis now. Indeed the notion of the rule of law
is deeply embedded in contemporary German culture, and the practices are strong also. Gays
and Blacks were not always “proud.” A lot, if not enough, has changed for them, and a lot has
probably changed in their own notions of what they are entitled to. That notions of Gay and
Black Pride are prominent today is a recent cultural achievement, arguably of universal
significance.

Sometimes we can attribute such changes to tectonic cultural shifts of which we are unaware.
Other times they are the results of deliberate action, mobilisation, demand and transformation.
‘We might judge some such changes positively, others negatively. We cannot deny that they occur.
However, whatever their sources, and all the more where they cut against strong contrary notions,
formal rules and organisations are unlikely easily to make inroads on their own. They need to be
nurtured, inculcated, defended, promoted, supported by other cultural, political, and social
forces, and they need to be institutionalised in the sense proposed by the great American
sociologist, Philip Selznick: “infuse[d] with value beyond the technical requirements of the task
at hand.”® Apart from inheritance, as Selznick showed in his many writings on institutional
leadership, cultural notions, attachments and loyalties can be encouraged inculcated, be projects
to be realised, though again that will not be a merely technical affair of laying down rules, and
will have to take into account already existing and institutionalised bodies and forces.” It requires
more than installation or routine management.

Over time, institutional inheritances and deliberate institutionalising projects can
be intertwined and modified, and in the case oflaw, it is important that they are, if “law in action”

is going to have any resemblance to “law in the books.” As Selznick observed:

The starting mechanism [of institutionalisation] is often a formal act, such as the adoption
ofarule or statute. To be effective, however, the enactment must build upon preexisting resources
of regularity and legitimacy and must lead to a new history of consistent conduct and supportive
belief. Institutions are established, not by decree alone, but as a result of being bound into the
fabric of social life. Even so weighty an enactment as the United States Constitution cannot
be understood apart from the legal and political history that preceded it, the interpretive gloss
given it by the courts, and the role it has played in American history and consciousness. The
formal acts of adoption and ratification were only part of a more complex, more open-ended
process of institution-building.**

% Selznick, supran. 11, p. 17.

%7 See Philip Selznick, TVA and the Grass Roots: A Study in the Sociology of Formal Organization (Berkeley:
University of California Press, 1949); The Organizational Weapon: A Study of Bolshevik Strategy and
Tactics (New York: McGraw-Hill, 1952); Leadership in Administration: A Sociological Interpretation (New
York: Harper & Row, 1957). And as applied to the rule of law, see Martin Krygier, “The Challenge
of Institutionalisation: Post-Communist ‘Transitions,” Populism, and the Rule of Law,” European
Constitutional Law Review, 15 (2019).

%8 Philip Selznick, The Moral Commonwealth (University of California Press, 1992), 232.
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That sort of institutionalisation, however, is not easy or inevitable. Such higher-order values
might be unknown in a particular order. Alternatively, they might be well known but not
institutionalised, because they conflict with, maybe are alien to, the animating ideals or practices
of existing institutions which are institutionalised, or because significant actors are hostile
to them, or because no one gives them any heed, or because they are difficult in particular
circumstances to institutionalise, even where there is a will to do so. So while legal rules and
arrangements are commonly central to the institutional architecture of states, the extent to which
the notion of the rule of law is institutionalised in and around them varies greatly across space
and time.

Not much of this was appreciated in the 1990s, by those who sought to “build” the rule of law
to post-communist Europe. Instead that enterprise had much less to do with cultural nurture,
adaptation, development and patient grafting, than with imitation and insertion. As I have argued

elsewhere:

We have much more to say about “international best practice” in institutional design than we do
about how to generate local institutional attachment, and yet without the latter, the former
is unlikely to matter much. <... >

Post-communist, democratic, legal, and constitutional transformations were much more given
to emulation, adaptation and installation, than to institutionalisation.®®

Again, there was something strangely naive in the pretence of the EU that its acceptance of 10
new members in 2004 and several others later, was based on their showing they had “achieved
stability of institutions guaranteeing democracy, the rule of law, human rights, respect for and
protection of minorities,” by aligning their legal rules and institutions with 80,000 pages of the
EU acquis. A second’s thought about the complexity of such a cultural achievement shows this
to be implausible. But then those both at the centre and the peripheries were desperate to expand
the club. Today it seems that, in a parody of Groucho Marx, some seem reluctant to be part
of a club that would have them as members.

This might sound like an endorsement of the Hungarian and Polish objections to EU rule
of law requirements as culturally insensitive quasi-imperial impositions. After all, am I saying
anything else than Victor Orbdn recently has, that “cultures are different, constitutional traditions
are different, so there is no single European definition and no single European standard. And
if you create a case without these, the result will be not “the rule of law” but the “rule of man”*°

Well, there is, indeed, one thing in common. Technical legal conformity is not of itself
adherence to the rule of law. It is certainly not sufficient, and in any particular legalistic detail
it might not be necessary. What is necessary, however, is the notion and the reality of the

“regulation and reconciliation of conflicts through the rule of law.” And, for all their pretences

% Krygier, “The Challenge of Institutionalisation,” 559.
%0 Orbén, “The “rule of law.”
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and, to use a technical term — cheating,” that is precisely what modern authoritarian populists
seek to undermine.

Orban and Kaczyniski are well aware of the difference. It plays into their hands to focus on legal
technicalities. On the one hand, they can accuse critics of cultural insensitivity, and simply insist
to despised Eurocrats that “this is the way we do things here.” On another, they can go shopping
to find some country somewhere which has legal provisions like their own. If it’s good enough
for Germany, or Liechtenstein, why not for us? And if one does not pay heed to Thompson’s
stress on the rule of law as a cultural achievement, that question is hard to answer. A committee
of government appointees is formed to take over the appointment of judges in Poland and, at the
time of writing, this looks likely to be legislated by the new far-Right government in Israel. S.72
of the Australian Constitution requires all federal court judges, including those of its single
highest appeal court, to be appointed effectively in the same way. Forms aside, the government
appoints the judges. But Australia’s High Court is one of the least politicised in the world, at times
to a fault. Poles and Israelis who value the rule of law are right to fear the consequences, but
so far Australians have done ok. The difference lies not in provisions but in political and legal
culture.

And, if I may be granted a third hand, notwithstanding his protests, rulers like Orbén are
actually fond of battling on the terrain of forms, for unlike many earlier authoritarians who
explicitly and altogether had little time for law at all, still less the rule of law, recent authoritarian-
populist regimes around the world have contrived to undermine the rule of law with the
assistance of hallowed legal forms.*” It turns out it’s not so hard.

These techniques of legal self-mutilation have metastasised and spawned a variety
of neologisms: abusive constitutionalism, stealth authoritarianism, constitutional coups,
autocratic legalism, abuse of the constitution, or twisting and turning of the rule of law.”* The
forms these pathologies take are interesting and various, and I commend them to those with
a taste for dark arts.

%! See Andras Saj6, Ruling by Cheating (Cambridge University Press, 2022).

%2 See Gianluigi Palombella, “The Abuse of the Rule of Law,” Hague Journal on the Rule of Law 12 (2020).
% See David Landau, “Abusive Constitutionalism,” University of California Davis Law Review 47
(2013); Ozan O. Varol, “Stealth Authoritarianism,” Iowa Law Review 100 (2015); Kim Lane Scheppele,
“Constitutional Coups in EU Law,” in Constitutionalism and the Rule of Law: Bridging Idealism and Realism,
eds. Maurice Adams, Anne Meuwese and Ernst Hirsch Ballin (Cambridge University Press, 2017); Kim
Lane Scheppele, “Autocratic Legalism,” University of Chicago Law Review 85 no. 2 (March 2018), 545;
Grazyna Skapska, “Zniewazajacy konstytucjonalizm i konstytucjonalizm zniewazony. Refleksja socjolog-
iczna na temat kryzysu liberalno-demokratycznego konstytucjonalizmu w Europie pokomunistycznej,”
Filozofia Publiczna i Edukacja Demokratyczna 7, no. 1 (2018); Grazyna Skapska, “The decline of liberal
constitutionalism in East Central Europe,” in The Routledge International Handbook of European Social
Transformation eds. P. Vihalemm, A. Masso & S. Opermann (London: Routledge, 2018); Andrs Sajé &
Juho Tuovinen, “The rule of law and legitimacy in emerging illiberal democracies,” Osteuropa Recht 64
(2019); Rosalind Dixon and David Landau, Abusive Constitutional Borrowing. Legal globalization and
the subversion of liberal democracy (Oxford: Oxford University Press, 2021); Regitze Helene Rohlfing
& Marlene Wind “Death by a thousand cuts: measuring autocratic legalism in the European Union’s
rule of law conundrum,” Democratization 30 no. 4 (2022).
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Forms of chicanery multiply, whereby one pretends fidelity to formal rules, in order to achieve
purposes alien to the underlying (and often unwritten) aims, values, practices and institutions
on which the substance of the rule of law was supposed to rest.”* Moreover, because those aims
and values have no weight with these leaders, they can be constitutional pedants when it serves
their ends,” and “constitutionally shameless™® when pedantry does not work for them. Given
the often sophisticated legalistic pretences that accompany these subversive practices,
conventional partisans of the rule of law have difficulty knowing how to respond. Thus, as Kim
Lane Scheppele has observed of Orban’s mock objection, quoted above: “Here is Viktor Orban’s
approach to the rule of law — making every requirement so detailed that the forest is lost in the
trees. He loves checklists because they can always be gamed. But he hates general principles
because he violates them all.””’

But if we return to Thompson, these gambits are less persuasive. Though particular ways
of achieving this result might vary greatly, the rule of law calls for key powers to be checked,
balanced, separated (and then connected). Instead, anti-rule of law populists seek to consolidate
and concentrate power in their own hands. Where its achievement depends on substantial
independence of power-adjudicators from power-wielders, such populists increase their
dependence. Where one mediates power and calls for a patient filtering of decisions through
institutions, the other seeks to make it all personal, unmediated, and unconstrained: it endorses
an instantaneous quasi or pseudo democracy in which a decision by the leader may become law
the next day.

Deliberately and insidiously, it is made difficult to tell that anything particularly sinister
is happening. Institutions are “deflated rather than demolished by populist authoritarians.”*®
The rule of law is typically brought down by “a thousand cuts,” many of them small and often
unseen, while the cumulative result is blood-letting of the notion, on a torrential scale. All done
with the active assistance of law.

Europeans who have watched the cat-and-mouse games played between the European
Commission and lawyers representing Poland and Hungary, or who have witnessed Hungary’s
Prime Minister Viktor Orbdn’s self-vaunted “peacock dances” in Brussels might have a sense
of how these legal games are played. Apparently earnest and technical points of law are raised
by regime lawyers: about interpretation, inclusion or exclusion of this or that provision, sacking

** See Sajo, Ruling by Cheating. Orban, “The “rule of law.”

% See Kim Lane Scheppele, “Here is Viktor Orbén’s approach to the rule of law...” X, January, 8,2023. https://
twitter.com/KimLaneLaw/status/16120858377090744322cn=ZmxleGlibGVfcmVjcw%3D%3D &refs-
rc=email.

%6 Tarunabh Khaitan, “Killing a Constitution with a Thousand Cuts: Executive Aggrandizement and
Party-state Fusion in India,” Law & Ethics of Human Rights, 14 no. 1 (2020): 93.

°7 See the thread of posts on a search “Orban Victor Rule of Law,” e.g. The Kyiv Independent, “EU
launches processes to slash Hungary funds over rule-of-law breaches,” X, April, 5, 2022; Brian Klaas,
“Donald Trump just endorsed Victor Orban,” X, January, 3, 2022, etc.
https://twitter.com/search?q=orban%20viktor%20rule%200f%20law&src=recent _search_click.

% Wojciech Sadurski, A Pandemic of Populists (Cambridge: Cambridge University Press, 2022), 54.

** Khaitan, “Killing a Constitution.”
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and packing, dismantling or inventing, this or that court, “disciplining” this or that disobedient
judge —all replete with poker-faced legal argumentation, typically of a highly formalistic sort.
If critics allege that an institutional innovation is intended, say, to threaten judicial independence
from the executive, the hunt will be on for some ostensible, context-free, in-any-way-similar-
looking arrangement, cherry-picked from anywhere that might serve. That these comparisons
and purported borrowings are radically superficial, selective, decontextualised, and hostile to the
achievement Thompson writes about'® is rarely obvious to laypersons and never, naturally
enough, emphasised by their sponsors.

Several governments have sought in these and other ways to undermine key legal and other
sites and processes that might temper their power. Where they can, they then seek to take them
over. These governments have expressed disdain for the notion that their power should
be tempered, though they claim to be serving the rule of law in their own way, “with Chinese,
Hungarian, etc, characteristics.” These attempts to eliminate competing sources and resources
of power and destruction of opposition are often complex in form but they are not complex
to understand, and they have little to do with the sanctity of canonical institutions. They have
to do with the point of the enterprise.

Where the achievement of which Thompson wrote is undermined in such ways, what we are
seeing is an often refined form of abuse of the rule of law, but in its own name. Law is used precisely
so that the purpose and the fundamental principles of the rule of law can be abused.'” For the
idea advanced by various leaders and sympathisers, that we are witnessing the birth of a culturally
distinct but equally legitimate “Polish [or Hungarian, or Venezuelan, or Israeli] rule of law,”
is simply absurd when the whole direction of travel is away from any measures and practices that
might temper the exercise of ruling power, and so serve the rule of law. Not because some
particular, imported, western institution is lacking, but because by their actions these governments
are subverting the very “notion” of the rule of law and, thereby, the chances of its realisation.
Perhaps Polish circles are square, and Polish squares are circular, but that’s not my experience
or expectation. The achievement of universal significance that is the rule of law might
be approached from many different locations and in many different ways. But not by systematic
movement in the opposite direction.

© M. Krygier, 2022
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Maprin Kpirep. BpiBHOBa>keHa BAaaa: “KyAbTypHe AOCSAIHEHHS yHIBEPCAaABHOIO 3HAYEHHS

AnoTanid. Y cTaTTi IpOTHCTAaBASIOTHCS ABi OCHOBHI ITO3HIIi1 [OAO BEPXOBEHCTBA ITPaBa. Y MeXKax
IepIIOi BEPXOBEHCTBO IIPABA XAPAKTEPUIYETHCS SIK “MOAHE CAOBO i “HOPMATHBHE MePHAO,” SIKe
€ He 6iabine HDK MOpoXXHIM ipeaaoM XIX CTOAITTS Ta MOAITHYHUM IHCTPYMEHTOM AASI BCIX IiiAeit
(AopaH Hex). Y Mexxax Apyroi cyMHO BiaOMHI1 i HeOAHO3HAUHMH aHTAiFchKuil icTopuk E. IT. Tomncon
HAa3BaB BEPXOBEHCTBO [IPaBa “KYABTYPHUM AOCSTHEHHSIM YHIBEPCAABHOTO 3HAYeHHS. ABTOP AOBOAUT,
mo ToMIICOH MaB parlio i koXKHe CAOBO B L1i#l ¢ppasi 3acAyroBye Ha yBary Ta IIOBary.

OpHax Ay>e CYTTEBOIO € Pi3HHUIIS B TOMY, SIK XTOCh AyMA€ IIPO BEPXOBEHCTBO IIPaBa i IO Ije Take.
Baacue yHiBepcaAbHIMHU € TIOHATTS Ta peaAisallis CTaHy peyel, y IKOMY BAAAQ HAAITHO CTpHMaHa,
06 He OyTH AOCTYITHOIO AASI CBAaBIABHOTO 3AOBXHBAHHSL. Le Te, 110 € KYABTYPHUM AOCSITHEHHSIM
3araAbHOTO 3Ha4YeHHs. ITOMHAKOBO OTOTOXXHIOBATH HOTO YHiBepCaAbHE SIAPO BEpXOBEHCTBA IpaBa
3 6yAb-SIKUM HiOUTO KAaHOHIYHHM YIIOPSIAKYBAaHHIM GOpPM, iHCTUTYTIiB 260 IIPaBHA, SIKi BPAXOBYIOTHCS
260 IPHUITYCKAIOTHCS SIK OTO BTIACHHSL

Bararo XTo npuIrycKaeTbes i€l IOMUAKH. A€XTO POOUTH 1ie, TOMY IO HAIBHO AYMAE, IO CTBOPEHHSI
3HAMOMUX IHCTUTYLiM, IO IX BOHK aCOL{IOIOTD i3 “BepPXOBEHCTBOM IIpaBa,” — Iie Te CaMe, IO i reHe-
PpyBaHHS BepX0oBeHCTBO Ipasa. HepTimHa icTopis mpocyBaHHs BepXOBEHCTBA ITpaBa B yCbOMY CBIiTi
IIOKA3ye, 110 Ije He TaK. 3 iHIoro 60Ky, CydacHi HeaiOepaAbHi, 9aCTO MOIYAICTChKI, PEXXIMU OX04e
CXBAAIOIOTD TaKy IIOMHAKY i BAQIOTD, IO BOHH BiAAQHI BEpXOBEHCTBY IIPaBa, IOKA3YI0UH BIAITIOBIAHICTD
IpaBOBUM pOpMaM i BOAHOYAC CUCTEMATUYHO ITiAPUBAIOYH Ta 3AOBXKMBAIOYU BAACHE BEPXOBEHCTBOM
Ipasa. Caip, BIAKMHYTH SIK HaiBHi, TaK i 3A0BMMCHi TAyMa4eHHSI.

Karo4oBi cA0Ba: BepXOBeHCTBO IIPaBa; KyABTYPHE AOCSTHEHHS]; YHiBepcaAbHe 3HAYeHHS]; TIOAITHIHMI
MIOIIyAi3M; 3A0OBXKHMBaHHS BEpXOBEHCTBOM IIpaBa.

Martin Krygier. Well-tempered Power: “A Cultural Achievement of Universal Significance”
Abstract. This article examines two central perspectives on the rule of law. Within the former,
the rule of law is characterized as a “buzzword” and a “normative yardstick” that is no more than
an empty nineteenth-century ideal and a political tool for all intents and purposes. (Laurent Pech). The
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controversial and ambivalent English historian E. P. Thompson described the rule of law “a cultural
achievement of universal significance.” The author proves that Thompson was right and every word
in this phrase deserves attention and respect.

However, it makes a huge difference how one thinks about the rule of law, and what one takes it to
be about. What is universal is the notion and realization of a state of affairs in which power is reliably
tempered so as not to be available for arbitrary abuse. It is that which is a cultural achievement
of universal significance. Identifying it with any allegedly canonical arrangement of forms, institutions,
or rules that are enlisted or assumed to embody it is a mistake.

Many people make that mistake. Some do so, because they naively think that installation of familiar
institutions they associate with “the rule of law” is the same as generating the rule of law itself. The
disappointing history of rule of law promotion around the world shows that is not the case. On the
other hand, modern lliberal, often populist, regimes are happy to endorse such a mistake and pretend
that they are committed to the rule of law by making a show of conformity to legal forms, while
systematically subverting and abusing the rule of law itself. Both naive and malicious interpretations
must be unequivocally rejected.

Keywords: rule of law; cultural achievement; universal significance; political populism; abusing
the rule of law.
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CONSTITUTIONAL JUSTICE AND THE REALIZATION OF THE KEY VALUES
OF CONSTITUTIONALISM

1. About the organization of the community order

uman beings need for their existence and further development an organized
order in community with other human beings.

This community order must be endowed with institutions and instruments suitable
for the efficient attainment of its objectives. This is the institutional-functional dimension of this
order.

And furthermore, this order must have a basic value orientation, namely that its goal is to
secure the existence of man in such a way that the basic attributes of the human being are
maintained and realized: dignity, which includes freedom and to which everyone is equally
entitled by virtue of being human. These three basic attributes of dignity, freedom and equality
are necessarily the foundation of this community to be secured. The primary orientation to these
three values is the value dimension of this order.!

This order must be a legal one, since only law, through its obligatory character, contains the
necessary stability and can thus sufficiently fulfill the securing function. Moreover, the law, by its
general and universal character, corresponds to the idea of equality, and finally, the law is a rational
construct that is sense-oriented, gives a perceptible reason for its arrangement, and can convey
consistency in behaviors.

A system of order such as a legal order thus contains principles of structure and principles
of value. The structure of the legal order refers to its institutional system (in a broader sense,
so that also in the case of the legal order of a state the various forms of the territorial organization

* Paitep ApHOADBA, TPOdECOp, AOKTOP IOPUAMYHUX HayK, Perenc6ypabruit ynisepcurer (Himewunna),
3aBiayBad kapeapu XKana Mowre ad personam “IlpaBosi BiaHocuHu €Bporneticskoro Corosy 3 LlenrpaasHo-
Cxianoro Ta [Tisperno-Cxignoro €sporioro,” 3aBiaysad kadpeapr mybaiunoro npasa (em.), sanpormeHuit
npodecop (“hostujici profesor”) y Kapaosomy yuisepcureri [Tparu, porienT MixaapopHoi akaaemii
MOPIiBHAABHOIO IIPAaBO3HABCTBA, YAEH-KOPECIIOHAEHT BoAoHChKOI akapeMmil Hayk.

Rainer Arnold, Prof. Dr. Dr.h.c.mult., University of Regensburg, Jean Monnet Chair ad personam “Legal
Relations of the European Union with Central Eastern and Southeastern Europe,” Chair of Public Law
(em.), Visiting Professor (“hostujici professor”) at the Charles University of Prague, Membre titulaire
of the Académie internationale de droit comparé, Corresp. Member of the Academy of Sciences of Bologna
email: jean.monnet@gmx.de

! See the reflections on this process by Jean-Jacques Rousseau, Du Contract social ou Principes du Droit
Politique (Amsterdam: Marc Michel Rey, 1762), chapter 1.1; 1.6; 2.3.
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are included), but contains also functional structural principles, in particular the requirement
of functional efficiency, transparency, organ loyalty, functional contradiction freedom, etc. In this
context, it can already be stated that the institutional structures cannot ultimately be separated
from the value dimension. The values such as freedom (democracy being political freedom)
affect the institutions, institutionally mediate self-determination and freedom for the people,
the members of the community, through parliament or other basic decision-making mechanisms.

Since the freedom of the individual is realized through the law that binds the community
of individuals, all other institutions of this system of order, in addition to the institution that
directly represents the individuals — the parliament in the state — also mediate freedom, since
they realize the law as the freedom creating instrument through application, by the executive,
and control, by the judiciary.

2. About the value system of the organized community

The appearance of the organized community is traditionally the state. However, there
is a tendency to shift state functions to plurinational bodies; the main example is the European
Union as a supranational community, based on an autonomous legal order created by the transfer
of national sovereign rights.> Functionally, it takes over significant areas of responsibility from
the member states, with which it forms a unit that is, however, superior to them. The European
Union is a consolidated system in its functional areas, even if the majority of its competences
are those it shares with the Member States.® Like the state, the supranational community
is characterized by the fact that in numerous areas it is able to exercise public power over
individuals or, even without this, to substantially shape areas relevant to the lives of individuals.
The reference to the individual in this way, both in the state and in the supranational community
and in (possibly in the future emerging) comparable community forms, is the reason for
considering, in addition to the institutional-organizational structure dimension, also and
especially the above-mentioned value dimension as necessary for this community.

Already at this point we can state that whenever public power can be exercised against
individuals, be it in the state or in another community form, the validity also of the value
dimension, which includes human dignity, the principle of freedom and equality as basic
elements, must be assumed.*

If we look at yet another, but considerably less consolidated form of community, the relations
between states under international law — whether these are grouped in international organizations
or not, and whether they are universal or regional — the aforementioned value order is relevant
here as well.

2 See in particular Flaminio Costa v E. N. E. L., case 6/64 (ECJ, 1S July 1964), 585, 587 et seq.

% See Conference of the Representatives of the Governments of the Member States, Consolidated
version of the Treaty on the Functioning of the European Union 2008/C 115/01, European Union, 13
December 2007, art. 4.

* See also Rainer Arnold, “Contemporary Constitutionalism and the Anthropocentric Value Order -
On the Modernity of the 1921 Constitution of Georgia,” Journal of Constitutional Law 1 (2021): 15, 21.
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Even if, according to the traditional view, the subjects of international law are the sovereign
states and the individual is “mediatized” by the state, there are, as is often emphasized, tendencies
toward individualization. Evident examples are the individual’s right to sue before the European
Court of Human Rights or the criminal liability of individuals before the International Criminal
Court. The traditional disponibility of international law, which corresponds to the state-
centeredness of this legal system, is contrasted by the emergence of objectively binding norms
of international law, especially those with reference to the individual. It is not uncommon
to speak of the constitutionalization of international law® in this respect.

In the area of human rights, international law has an indirect guarantee function insofar as it
obliges states to respect human rights as standardized in international law. Moreover, essential
areas of state life today are predetermined by the working results of multinational organizations,
which are an expression of globalization; without international expertise, no knowledge can
be gained in many areas that would be sufficiently well-founded in today’s transnational world.

So we see: indirect, but significant individual reference and co-determination of essential
areas of life by international law, which makes it necessary to assume the value-relatedness with
regard to the individual as necessary also in international law.

3. Constitutions in a formal and functional sense

Constitutions are the basic legal order of a state, or in a broader sense of a consolidated social
system such as the European Union in which public power is exercised over individuals.

Even if, after the failed attempt to create a constitution for Europe, the word constitution
is avoided in the new documents that have formed the basis of the new European Union
since 2009, they are more than international or supranational integration treaties, but functionally
constitutions. This is true at least for the Basic Treaty on European Union and for the Charter
of Fundamental Rights of the EU. The fundamental provisions of the Treaty on the Functioning
of the European Union could also be functionally qualified as constitutional law. The European
Court of Justice has always used this terminology.®

It should also be mentioned here that even the European Convention on Human Rights,
which does not have a consolidated institutional underpinning comparable to that of the
European Union, is nevertheless referred to as constitutional law because it created a European
public order. The European Court of Human Rights itself has made this qualification.” In view
of the above criteria, this can certainly be affirmed. In addition, the European Convention
on Human Rights is a kind of supplementary constitution to the national constitutions of the 46

S See Markus Krajewski, Vélkerrecht (Nomos 2017), 11-13.

¢ Parti écologiste ‘Les Verts’ v European Parliament, case 294/83 (ECJ, 23 April 1986). See paragraph 23 —
I the treaty as the “basic constitutional Charter.” Yassin Abdullah Kadi and Al Barakaat International
Foundation v Council of the European Union and Commission of the European Communities, cases
C-402/05 P and C-415/0S P (EC]J, 3 September 2008), paragraph 202.

7 Loizidou v Turkey (Preliminary Objections) (23 March 1995) Series A no. 15318/89, paragraph 75.
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member states, since the interpretation of the Convention made by the Court of Justice is (at
least to a large extent) taken up by the national constitutional courts or supreme courts and
considered authoritative for the interpretation of their own constitutional norms.

We can therefore refer to national constitutions as formal constitutions and to the basic treaty
provisions on the European Union and the European Convention on Human Rights
as constitutions in the functional sense. However, this conceptual qualification also applies to the
other multinational human rights treaties, the American Convention on Human Rights® and
the African Charter on Human and Peoples’ Rights.” By their form, they are treaties under
international law; by their function, they are constitutions.

However, it should be noted that the term “formal constitution” is used here for the result
of the traditional process of constitution-making in the state, but that constitutions in the
functional sense, as they are called here, are also formalized in the way that they are contained
in a written document that is considered fundamental. There is no constitutionalization as in
the state, since the member states have ratified these treaties.

Constitutions are the basic legal order of a state and also have this function outside the state,
as a constitution in the functional sense. As can be seen from the above, they have two basic
functions, they determine the organization of the community of people through the establishment
of institutions and functional mechanisms and they determine the ideal orientation through
values.

Constitutions are created in a certain historical moment, usually by fixing them in writing,
without being able to be perfect at the moment of creation nor during the duration of the
existence of the constitution. A constitution is a living instrument'’ that has both a regulative
character, determining the basic conditions of the social community in question, and
an adaptive character, allowing the constitution to adapt to the changing basic conditions
of society during its existence. While the basic value order of a constitution oriented to man
must always be preserved in its functional core, the constitution not only aims to create
stability in its foundations, but also possesses the dynamics of adaptation, due to which the
regulative functional goal is preserved even in the case of fundamental changes in the target
object.

The text of constitutions is necessarily imperfect owing to its dynamics. It is written and at the
same time unwritten and must be supplemented by judicial interpretation. Formal constitutional
amendments are not always possible and purposeful; judicial interpretation has an important
function in the continuous adaptation of the constitution to changed basic conditions.

¥ See Thomas M. Antkowiak, “The Americas,” in International Human Rights Law, 3rd edition, ed. Daniel
Moeckli, Sangeeta Shah & Sandesh Sivakumaran (Oxford OUP, 2018).

? See Rafaa Ben Achour, “Inter-fertilisation jurisprudentielle: Quandle juge de la Cour africaine dialogue
avec ses homologues européen et interaméricain,” Ordine internazionale ¢ diritti umani S (2021).

19 Rainer Arnold, “Le dynamisme de la Constitution — quelques réflexions,” in Mélanges en I’honneur
de Bertrand Mathieu, eds. Anne-Laure Cassard-Valembois, Charles Fortier et Marie-Odile Peyroux-
Sissoko (Paris: Lextenso, 2023).
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Asarule, a constitution also has a codifying effect; however, it does not have to be exhausted
in one document, but, as some examples show, can manifest itself in several basic documents'
or, as in Austria, consist of a series of constitutional laws in addition to the main text."

It also follows from the quality of a constitution as a basic order that it takes precedence over
all other normative acts, i.e., laws, ordinances, etc. The supremacy of the constitution in a legal
order is a characteristic of a formal constitution and results from its quality as a basic order."
There are only a few exceptions to this, for example in Great Britain, where the supreme source
of law is the parliamentary act, not a constitution in the continental sense.'

4. The basic value system as an anthropological prerequisite for a constitution

A constitution is oriented toward the human being. Its aim is to protect and promote human
beings. This anthropocentric basic orientation of a constitution is the characteristic of every
genuine constitution and is intended by the constitution-maker.

At the center of the constitution is the human being, its dignity, which necessarily includes
the principle of freedom. Without fundamental freedom, human dignity is not possible. Human
dignity cannot be restricted and cannot be weighed against other constitutional values; it is
absolute. Freedom, on the other hand, must be shared with other members of the community;
it is restrictable for legitimate purposes of that community. The guarantee of human dignity
requires that human freedom is a fundamental principle that can be restricted by legitimate
interests of the community, as an exceptional case. The principle of proportionality is the
adequate criterion for the demarcation between freedom and restriction of freedom.

The three basic values human dignity, principle of freedom and equality are consequences
of the anthropological basic conditions of man. They form the foundation for the further basic
rights of man; these are substantive specifications of these three values. Since these values are
connected with the essence of man, they are universal in their “normative reality,” independent
of culture and time.

That the subjective perception of these values can, and not infrequently does, deviate from
this reality is a sociological fact. Perception is the realization of these values in the particular
perspective of the legislator, the norm-interpreting user of the law in the executive and judicial
branches, the political decision-makers, the individual, and even the constitution-making and
constitution-amending powers. The ideal case is that perception and normative reality coincide.

"' For example in Czech Republic: Constitution of the Czech Republic, accessed February, 10,2024, https://
www.refworld.org/legal/legislation/natlegbod/1992/en/14515 and Charter of Fundamental Rights and
Freedoms: Listina zdkladnich prdv a svobod, accessed February, 10, 2024, https://www.psp.cz/docs/
laws/listina.html.

12 See Verfassungsgesetze in Osterreich, accessed February, 10, 2024, https://www.parlament.gv.at/
verstehen/politisches-system/bundesverfassung/verfassung/.

13 See Rainer Arnold, “Constitutional Jurisdiction and Primacy of the Constitution,” in Constitutionality
of Law without a Constitutional Court, ed. Miroslaw Granat (Routledge, 2023).

'* Marc Johnson, “The models of Parliamentary Sovereignty,” last modified December 2017, https://
legalresearch.blogs.bris.ac.uk/2017/12/the-models-of-parliamentary-sovereignty/.
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If there is divergence, it is up to the judge to bring the wrong perception back into line with
normative reality.'®

The constitution is based on the goal of comprehensively protecting the freedom of the
individual. This idea of protection, which does not allow any gaps in protection, is ultimately
rooted in human dignity. This is necessarily linked to the principle of freedom, as already
emphasized. If freedom is to be understood as a principle, it must be comprehensive freedom,
which can be restricted only by legitimate community interests. Freedom means not only respect
of the state for the self-responsible, own actions of humans, but also protection against not
justified interferences of the state and also of other individuals. This also shows that the protective
concept of the constitution is not limited from the outset to the only written guarantees, but
that there are also unwritten fundamental rights, aspects of protection not expressed in the
constitutional text. Constitutional law, including in the area of fundamental rights, is not only
the law written at the time of the constitution’s creation, but also the constitutional law not
covered by the text, but nevertheless in force, since it was either incompletely written down
at the historical moment of the constitution’s creation or became incomplete as a result of the
further development of the constitutional order. The constitution is, as already underlined,
a living instrument, which aims to develop its normativity throughout the period of the
constitution’s existence. Further, new needs for protection may arise as a result of changes in the
situation, such as technological development; the fundamental protective finality of the
constitution covers these as well. This will be discussed later in the context of judicial functions.

Furthermore, it should also be emphasized that the protection of the freedom of the individual
is not only always comprehensive in terms of content, but that the functional effectiveness of the
protection of fundamental rights is also intended by the Constitution in the broadest possible
form. One can therefore speak of substantial and functional efficiency of the protection
of fundamental rights.' This applies not only to the national level, but also to the supranational
level, and the idea is also relevant, as far as possible, in the less integrated area of international
legal relations.

Functional efficiency means that fundamental rights are fully effective, that their interpretation
aims at optimal realization of protection,'” that the protection intended by fundamental rights
may only be restricted in a limited way, and that the essence of a fundamental right may never
be touched.

The state of today is fundamentally an open state, which respects international law and which
has also integrated itself into supranational integration communities. Fundamental rights are

15 See for these considerations recently Rainer Arnold, “Struttura ed interpretazione della Costituzone —
Alcune riflessioni,” in Scritti in onore die Fulco Lanchester, vol. I, eds. G. Caravale, S. Cecanti, L. Frosina,
P. Picciacchia, A. Zei (Napoli: Jovene, 2022).

16 See Rainer Arnold, “Substanzielle und funktionelle Effizienz des Grundrechtsschutzes im européischen
Konstitutionalismus,” in Von der Kultur der Verfassung, Festschrift fiir Friedhelm Hufen zum 70. Geburtstag,
eds. Max-Emanuel Geis, Markus Winkler, Christian Bickenbach (Germany: C. H. Beck, 2015).

17 See Robert Alexy, Theorie der Grundrechte, 8th ed. (Germany: Suhrkamp, 2018), 75.
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also covered by this transnational perspective. They are to be interpreted in the sense
of international law.'®

5. The role of judiciary in modern constitutionalism

The judiciary has an essential task within the framework of the constitutional order. It is
through the interpretation of constitutional norms that it brings the constitutional order
to fruition. This will be discussed below.

Jurisdiction is limited to applying the law in force. This presupposes interpretation, which
in the area of the constitution, i.e. generally speaking in the area of constitutionalism, has various
peculiarities compared to the interpretation of simple statutory law.

First of all, it is necessary to point out that the interpretation of a law tries to find out the
objective will of the law at the moment of interpretation. It is not the subjective will of the
legislator as a person or institution, but the will abstracted from it, i.e. the objective will, which
results from the law as a norm. The subjective will of the legislator, as manifested in the genesis
of the norm, can to a certain extent also provide clues to the objectified will of the law. But
the subjective-historical interpretation is rightly admitted only as a subsidiary means
of knowledge. Essential is the idea that a norm has a specific goal of realizing the norm.
As arule, this goal exists during the entire time of the norm’s existence. Thus, a criminal law
norm naturally applies during the entire period of its duration. Since the object of the norm
is subject to change in the course of time, the goal of the norm must be adapted in such a way
that the realization of the goal is guaranteed during the existence of the norm without the
regulative concern of the norm being lost. It should be preserved and have the intended effect
even in altered situations. Since the relationship between the normative goal and the object
of the goal can change at a later point in time than the time when the norm was created, the
interpretation can only be concerned with the objective intention of the norm at the respective
point in time of the interpretation."

This basic consideration also applies, and in a special way, to the interpretation of the
constitution, which is, after all, a constantly evolving instrument, as above mentioned, a “living
instrument.”

The interpretation of constitutional law starts with written law, but also has the task of making
unwritten constitutional law manifest. Constitutional law is unwritten if it cannot be made
recognizable through a written norm by way of broad interpretation oriented to the optimal
realization of objectives, i.e. to the so-called “effet utile.”*® The dynamic development of the
Constitution makes written norms appear in a new light, which the interpretation must take up.
In this case, the interpretation is an interpretation of the writfen norm that takes account of the
new development, not a visualization of unwritten constitutional law.

'8 See ibid., chap. 6.
! See Rainer Arnold, “Le dynamisme de la Constitution.”
20 See Michael Potacs, “Effet utile als Auslegungsgrundsatz,” Europace 44 (2009).
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In the context of these considerations, we can distinguish:

(1) Principles or rules not written from the time of the constitution’s creation, but which are
to be regarded as mandatory for an authentic constitution, i.e. which exist normatively from the
beginning without appearing in the written text,

(2) norms resulting from the further development of the Constitution, which are now
mandatory due to this development,

(3) normative elements of the Constitution that can be recognized from the moment of their
creation only through (effet utile oriented) judicial interpretation of a written norm, and

(4) normative understandings resulting from the further development of the constitution,
which are only made visible by the interpretation of a written norm.

Regarding the first category, an example can be given of the non-explicit mention of the
principle of the rule of law in the Belgian®' and Luxembourg? constitutions; this was recognized
as a principle implicit in constitutional law and thus made manifest as a component of the
constitutional legal order. A similar example can be found in Polish constitutional law shortly
after the end of the communist era. In the so-called Small Constitution, the principle of the rule
of law was explicitly inserted into the text, but the text of the Constitution lacked, for example,
the fundamental right to life. This was then derived from the principle of the rule of law.?®
A similar process can be found in the law of the European Communities from the 1960s onwards.
In the treaty text, which functionally, at least in its fundamental parts, has and had also at that
time a constitutional character, no fundamental rights were explicitly concealed. However, the
jurisprudence of the European Court of Justice, in a long series of decisions, developed general
principles of Community law, which had the function of fundamental rights.**

An example of the second category in the German constitutional order is the constitutional
principle of open statehood in its current developments. It is true that this principle was basically
already laid down in the text of the Basic Law of 1949, for example in Article 24, which allows
the transfer of sovereign rights to intergovernmental bodies. It was the basis for the creation
of the supranational Coal and Steel Community and the European Economic Community, and
was then supplemented, with the creation of the (first) European Union, by the new Article 23
of the Basic Law. While these developments still took place within the framework of the text
of the Basic Law, the further development of constitutional integration law in Germany can
in part be understood as a further development of the law that clearly goes beyond the text of the

*! See André Alen & Willem Verrijdt, “L’Etat de Droit dans la Jurisprudence de la Cour Constitutionnelle
Belge: Histoire et Défis,” in The Concept of the Rule of Law in Constitutional Jurisprudence. Comparative
Law Studies, vol. 16, ed. Rainer Arnold (forthcoming).

2 See “L’Etat de droit et la justice constitutionnelle dans le monde moderne,” Rapport de la Cour
constitutionnelle du Grand-Duché de Luxembourg, 4iéme Congrés de la Conférence mondiale sur la justice
constitutionnelle, (Vilnius, Lituanie, Septembre 2017), accessed February, 10, 2024, https://Irkt.It/
data/public/uploads/2021/10/luxembourg-constitutional-court-fr.pdf.

2 Maria Kruk, “Progrés et limites de 1'état de droit,” Pouvoirs 3, no. 118 (2006).

**See Frédéric Sudre, Laure Milano, Héléne Surrel, Droit européen et international des droits de I’homme, 14e
édition (Paris: Puf, 2014), 138-46.

1/2022 Oinocodia npasa i 3aransHa TeopiA npasa  I1SSN 2227-7153 49



Rainer Arnold

Basic Law: the adoption of the primacy principle, the establishment of the existence of a German
constitutional identity defined by the so-called eternity clause of Article 79(3) of the Basic Law,*
the principle of responsibility for integration developed by case law, and finally the expansion
not long ago by case law of the competence of the Federal Constitutional Court to review not
only the violation of German fundamental rights but also the misinterpretation and misapplication
of fundamental rights of the EU Charter of Fundamental Rights.”” A similar process is the
obligation, not contained in the text of the Basic Law but elaborated by case law in the course
of the strengthening of open statehood in Germany, to interpret the fundamental rights contained
in the Basic Law in the light of the European Convention on Human Rights.*® These new, concise
processes of solidification and expansion of the general principle of open statehood are not
developments provided for in the text of the Constitution, but they have received impetus from
political and social reality to the point where they have been singled out by judicial interpretation
as new principles of constitutional law.

However, it must be emphasized that in both the first and the second category, the judicial
interpretation in the above-mentioned manner took place because these newly recognized
constitutional norms (be they rules or principles) were considered constitutionally necessary.
In this regard, it should be noted that the Constitution, if it is an authentic Constitution, contains
necessary parts. Since the constitution is anthropocentric, that is, it exists for the sake of man,
the basic value system: human dignity principle of freedom and equality is a compulsory part
of a constitution be it written or unwritten. The principle of the rule of law also exists in every
authentic constitution as a compulsory component, since only the orientation to the law does
justice to the anthropological basic factors of human dignity. This orientation to the law means
that constitutional values are also made binding for the institutions of the state, for their
structuring and function and above all for their activity.

Changes in actual life, in the social conditions of a society, may also lead to the need for new
constitutional norms or concepts, or to the need for certain reinterpretations of existing
constitutional provisions. The reaction may consist of a textual amendment as part
of a constitutional reform, which is difficult to achieve politically, or, to the extent that this does
not exceed judicial discretion, it may take the form of judicial interpretation.

There are also constitutional norms that are not necessary and can be incorporated into the
text of a constitution by the constitution-maker or constitutional reformer. However, care should
be taken to ensure that these non-necessary constitutional norms have a fundamental character,
so that there is sufficient justification to include them in the constitutional text. Judicial
interpretation itself cannot, as a rule, create such non-essential constitutional norms, since

2 “Decisions published in the Official Digest (BVerfGE),” BVerfG, accessed February, 10,2024, https://
www.bundesverfassungsgericht.de/EN/Entscheidungen/Amtliche%20Sammlung%20BVerfGE/
Amtliche%20Sammlung%20BVerfGE.html, vol. 123, 267, 344, 353 et seq., 397.

% Ibid., vol. 123,267, 351 et seq.

7 Ibid., vol. 152,216 et seq.

8 Ibid., vol. 111, 307 et seq.
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otherwise the function of constitution-making or constitutional amendment would be interfered
with.

The above-mentioned fourth category includes judicial interpretations of norms written in the
text, which, however, appear in a (usually only partially) new light due to changes in the
circumstances of the time.

An example, again, from German constitutional law: the fundamental rights of the Basic Law
were initially interpreted only in the traditional way as subjective defensive rights against
encroachments by the state on the fundamental rights of the individual. Only some time, albeit
a short time later, were the fundamental rights qualified as objective values, which also report
a binding for private.” Much later, the so-called objective duty to protect was derived from the
nature of fundamental rights, which today plays an enormously important role in the
argumentation of constitutional jurisprudence.*” Finally, and this only in 2021, the so-called
intertemporal dimension of fundamental rights was established, i.e. that a current, i.e. today’s,
violation of a fundamental right can already occur if it only has a restrictive effect on fundamental
rights in the future.’!

Summarizing what has been said so far, we can describe the functional task of jurisprudence
in the development of contemporary constitutionalism as follows: judges (especially
constitutional judges) have the task, on the one hand of ensuring the efficiency of the constitution.
This means that they interpret the constitutional norms in such a way that they fully achieve the
normative goal pursued by them and, in doing so, find an optimal balancing solution, especially
when balancing between constitutional principles.

Ensuring efficiency also means that judges always develop, perfect the function
of a constitutional norm. One example is the aforementioned expansion of the function of the
protection of fundamental rights in German constitutional law, from the subjective right
of defense to the assumption of the objective value of fundamental rights, further to the
elaboration of an objective duty to protect, and finally the new recognition of the intertemporal,
future dimension of fundamental rights.

This also includes the identification of new aspects of fundamental rights, such as new fields
of personality protection or, to take another significant example from German constitutional
law, the assumption of a right to “guarantee the confidentiality and integrity of information
technology systems,” in short: a fundamental computer right.**

Another example is the task of the constitutional judge to declare unconstitutional ordinary
laws that weaken or even eliminate the efficiency of institutions enshrined in the constitution.
If an institution, for example, the Constitutional Court, is enshrined in the Constitution, a simple
law may not reduce its efficiency. The Constitution guarantees the full functioning of an
institution by enshrining it in the Constitution. Ordinary legislation that does not respect this

» Ibid, vol. 7, 198, 204/205.

30 Ibid., vol. 49, 89. et seq. See also vol. 125, 39, 78.
31 Ibid., vol. 157, 30 et seq.

32 Ibid., vol. 120, 274 et seq.

1/2022 Oinocodia npasa i 3aransHa TeopiA npasa  I1SSN 2227-7153 51



Rainer Arnold

would not be in conformity with the Constitution. This is another aspect of ensuring the
efficiency of constitutional norms.

The second important function of the judiciary in contemporary constitutionalism is to make
the unwritten parts of the constitution visible and to include them in the overall interpretation.
This has already been explained in detail above.

In addition, it should be noted that a distinction must be made between an expanding
interpretation of a written constitutional norm and making unwritten constitutional law visible.
In the former case, it is often a matter of concretization of written constitutional norms
of a general nature. An example is the exceedingly numerous personality rights that the German
Federal Constitutional Court developed in its jurisprudence on the basis of Article 2(1) of the
Basic Law, which guarantees the free development of personality in its text, but which was
expanded in early jurisprudence into a general fundamental right of freedom of action,
in conjunction with the guarantee of human dignity of Article 1(1) of the Basic Law. While
these two constitutional norms are combined under the name of general personal rights, the
numerous individual aspects are specific personal rights.

6. Open statehood

The task of the judiciary is to do justice to the increasingly important and intensive principle
of so-called open statehood. This principle is partly contained in explicit norms, the overall view
of which makes it appear as a constitutional obligation to duly observe inter- and supranational
law and to harmonize it with the internal legal order. Open statehood requires a judicial
interpretation of the national constitution that must meet the requirements of these extra-state
legal systems and, on the other hand, also take into account the legitimate concerns of the state
constitution. In Germany, for example, case law has developed the principles of interpretation
that is friendly to international law and to European law.**

Accordingly, it is the task of the judge to derive the solution sought in the national law not
only from the national perspective but also from the international perspective, i.e. in this sense
to develop a comprehensive, internationalized perspective. This appears to be particularly
important in the area of fundamental values.

Open statehood requires, first of all, that judges interpret the norms contained in the
Constitution that concern the relationship with inter- and supranational law in a way that meets
the requirements of the modern state oriented toward precisely this open statehood. Such
an interpretation often shows a tendency to relativize the traditional rules of the Constitution,
which are more oriented toward the state, and to adapt them to modern developments. German
constitutional law can again be taken as an example: the European Convention on Human Rights,
regional international law, is, according to the traditional transformation rule of Article 59(2)

3% See BVerfG, Order of the Second Senate of 15 December 2015-2 BvL 1/12, pa-
ras. 1-26, accessed February, 10, 2024, https://www.bverfg.de/e/1s20151215_2bvl000112.
html and BVerfG, Judgment of the Second Senate of 30 June 2009-2 BvE 2/08, paras. 1-421,
https://www.bverfg.de/e/es20090630_2bve000208en.html, paras. 225.
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of the Basic Law, an international treaty transformed into German federal law, occupying only
the rank of an ordinary federal law in the internal German legal order. Nevertheless, judicial
interpretation, in keeping with the significance of the Convention, has ultimately placed the
guarantees of this Convention on an equal footing with the Constitution by imposing the
unwritten constitutional obligation to interpret German fundamental rights in the light of the
Convention in each case, at least to the extent that this is interpretatively possible.** This has
also brought about a paradigm shift in German constitutional law in that the European
Convention on Human Rights is frequently referred to by constitutional jurisprudence, whereas
this was hardly the case before the relevant Gorgiilii decision in 2004.% The constitutional
jurisprudence also makes use of the fundamental idea expressed by article 1(2) of the Basic Law,
namely that the international human rights are “the basis of every human community, of peace
and justice in the world.” This rather general clause is ultimately considered decisive for the fact
that human rights have a universal character and must therefore also permeate the rights
formulated in the national constitution.

If we look at the supranational law of the European Union, it is true that the national
constitutions of the member states are the basis for the transfer of national competences to the
supranational bodies, but an autonomous legal order has emerged there which now draws its
functional existence from itself. Certainly, there is a certain theoretical divergence here between
the legal thinking in the member states and the view of the European Union on the question
of where the ground of validity for supranational law lies in the national constitutions or in the
supranational legal order itself. This question is answered by the national constitutional courts
in the former sense, but is seen differently on the side of the European Union, based on the case
law of the European Court of Justice.* The German Federal Constitutional Court, similarly
to other constitutional courts of the EU Member States, conceives them as “masters of the
Treaties.””’ It is true that the European Union cannot unilaterally change the treaties on which
itis based, but this cannot be done by one Member State alone, but only by the Member States
as a whole. However, no argument can be seen here against the assumption that the ground
of validity of supranational law lies with the supranational legal order itself.

Even if one assumes that the ground of validity of supranational law lies with the EU and not
with the Member States, the latter are, however, responsible for interpreting and applying the
constitutional norms of integration. In German constitutional law, these are Article 24 of the
Basic Law and, since the emergence of the first European Union, i.e. in 1993, Article 23 of the
Basic Law. Two jurisdictions are active on the same subject — the European Court of Justice
in Luxembourg and the national constitutional courts or, in the Member States without
a constitutional court of their own, the supreme or higher courts. Thus, divergences may well
arise, as is the case in Germany.

3 BVerfG, “Decisions published,” vol. 111, 307, 317, 329.

3 Ibid.

36 Flaminio Costa v E. N. E. L., case 6/64 (ECJ, 15 July 1964), 585, 587 et seq.
7 BVerfG, “Decisions published,” vol. 89, 155, 190, 199; vol. 123, 267, 349.
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It is now the task of the constitutional judge or the judge at the higher or supreme courts
responsible here to avoid, as far as possible, an irreconcilable conflict between the two
jurisdictions. The judges have the task of achieving, as far as possible, a balance that is acceptable
to both sides. This conflict comes to a head in the fundamental question of the relationship
between two autonomous legal systems, namely the question of which of the two legal systems
is to be given preference, i.e. which takes precedence over the other legal system. As is well
known, the European Court of Justice has already developed the concept of supremacy
of supranational law in its previous case law,* which states that in the event of a conflict between
EU law and national law, even constitutional law is not to be applied.* It has priority, but not
in the way that the national law contradicting the supranational law is null and void, but that
it remains in force, but is not applied.

To return to German law, the German Federal Constitutional Court accepts the primacy
of supranational law from its own point of view, but it has made three important restrictions:
first, in the famous “Solange” case law (Solange I 1974* and Solange I 1986),"' the reservation
that the European Community (now the European Union) must have effective protection
of fundamental rights comparable to the Basic Law. If this is not the case, the fundamental rights
of the German constitution apply. The Solange II decision already assumed that, at the time
of this decision, judicial protection of fundamental rights comparable to the Basic Law already
existed on the part of the Community, so that recourse to German fundamental rights was
no longer necessary. If effective protection of fundamental rights continues to exist on the
supranational side, the European Court of Justice and no longer the national constitutional court
is responsible for this. The latter only exercises a general watchdog function in the sense that
it observes whether this effective protection of fundamental rights still exists at the time
of a decision. If this is no longer the case, the Constitutional Court can return to the situation
of the Solange I decision.** At the latest with the entry into force of the EU Charter
of Fundamental Rights in 2009, supranational protection of fundamental rights has been
consolidated in written form, so that there is no longer any danger that the general level
of protection on the part of the European Union will be decisively lowered.

Thus, we see here that the national constitutional judge assumes a protective function
by describing the protection of fundamental rights as an identifying feature of the national
constitutional order, which must necessarily be maintained. At the same time, however, the
Solange jurisprudence emphasizes an important element of the Europeanization of the protection
of fundamental rights. The act of a German institution, which is bound to German fundamental
rights according to Article 1(3) of the Basic Law, is subject to supranational and not in German

3% Flaminio Costa v E. N. E. L., case 6/64 (ECJ, 15 July 1964), 585, 587 et seq.

¥ Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle fiir Getreide und Futtermittel,
case 11-70 (EC]J, 17 December 1970).

* BVerfG, “Decisions published,” vol. 37, 271, 285.

* Ibid., “Decisions published,” vol. 73, 339.

# Confirmed by BVerfG, “Decisions published,’vol. 89, 155, 174, 175; vol. 102, 147, 164.
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fundamental rights protection if the legal act applied by the German institution is of Community
law origin.

In order to understand this constellation, it is necessary to realize that the application
of supranational legal norms falls for the most part within the competence of national institutions.
The integration system is built on the participation of both the supranational central power and
that of the member states. There is then a competition of fundamental rights, namely the
supranational fundamental rights regime with regard to the enactment of the legal norm and
the national fundamental rights regime with regard to the execution of the legal norm. The
national institution is obliged to execute the supranational legal act. This is a supranational
obligation, which is covered by the national integration norm that allows the transfer of sovereign
rights. The protective function of the judge lies, as stated, in the maintenance of the protection
of the individual, in the recognition of the subsidiary validity of the (in 1974, the year of the
Solange I decision) existing national fundamental rights. Ultimately, this also means that it is
not a matter of which legal system guarantees protection, but rather that the protection as such
is ensured in a functionally adequate way.

There is a parallel here to the (more than 30 years later) process whereby the FCC case law
has extended the standard of review of the constitutional complaint, i.e. the constitutional court’s
primary instrument of fundamental rights protection, to the application of the fundamental
rights of the EU Charter.* The Federal Constitutional Court examines not only the correct
application of German fundamental rights, as under the traditional understanding, but also that
of EU fundamental rights. The court sees the primary reference in the function of fundamental
rights protection, which should not have any gaps.

The second reservation that the case law of the German Federal Constitutional Court assumes
is that of the prohibition of acts of supranational institutions that are not covered by competence,
i.e. the prohibition of ultra vires acts. Here, the judge performs a control function, since
supranational acts may be performed only within the scope of the sovereign rights conferred
under the national constitution.* This control function flows into the concept of responsibility
for integration, which was later coined by case law:* integration must take place as required
by the Basic Law in accordance with its text and the detailed constitutional case law. The
guardianship is entrusted to national institutions, but ultimately to the Constitutional Court.

In the area of this second integration reservation, another important function of the judges’
manifesto also becomes clear: the function of balancing supranational and national positions
by adopting an interpretative perspective that is friendly to European law. In 2010, the Federal
Constitutional Court clarified the concept of a prohibited ultra vires act to the effect that not
every, even minor, transgression of competences already falls under this verdict, but only those
that are obvious and shift the system of competences between the EU and the Member States.*

* BVerfG, “Decisions published,” vol. 152, 216, 236 et seq.
* Ibid.,vol. 89, 155, 188.

* Ibid., vol. 123,267, 351 et seq.

* Ibid., vol. 126, 286, 304 et seq.
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It is also in the spirit of an EU-friendly attitude of the Member States that the national
constitutional courts conduct a dialogue with the European Court of Justice, i.e. in case of doubt
as to whether the EU institutions have kept within the scope of their competences or exceeded
them, they refer the matter to the European Court of Justice for clarification via a preliminary
ruling procedure. This is laid down in Article 267 TFEU and, in more general terms,
in Article 19(3)(b) TEU. The obligation, also recognized by German constitutional jurisprudence,
to become acquainted with the position of the European Court of Justice via such proceedings
is in itself an expression of this European law-friendly behavior.¥” However, it is substantially
limited by the fact that the German Federal Constitutional Court reserves the last word for itself,
i.e.in the event of a divergence of opinion between the ECJ and the Federal Constitutional Court
that cannot be eliminated, the latter grants itself the last decisive word. The case law upholds the
final decision for all three reservations, the fundamental rights reservation, the ultra vires
reservation and, in particular, the (especially important) reservation of constitutional identity,
which will be discussed in more detail below. The essential justification is that this right
to a definitive decision flows from state sovereignty and cannot be transferred to the supranational
community.**

The reservation of national constitutional identity, which cannot be affected by EU law, was
developed by the case law of the Federal Constitutional Court in its decision on the
constitutionality of the Lisbon Treaty in 2009.* According to this ruling, the guarantees
contained in the so-called eternity clause of Article 79(3) of the Basic Law are not only to be
exempt from constitutional amendment, but also cannot be relativized or eliminated
by supranational law. In the opinion of the Federal Constitutional Court, these guarantees
constitute the so-called constitutional identity of the German constitution. By adopting this
concept of identity, the judiciary has exercised a function that protects the constitution and
preserves its essence. This is to be understood as a restriction of the principle of open statehood.

The reason for this case law is probably the fact that the integration norm of the Basic Law,
Article 23 (1) 3, also refers to Article 79 (2) and (3) (although a definition of constitutional
identity cannot be derived from this provision alone). In addition, however, Germany’s
integration into the supranational community, while not formal, implies a constitutional change
in many respects in terms of content. It is therefore not far-fetched to locate the limit of the so-
called integration power in the perpetuity (or: eternity) clause of Article 79(3) of the Basic Law.

However, the definition of constitutional identity as given by case law is not without problems.
According to the case law of the Federal Constitutional Court, the eternity clause is interpreted
narrowly and referred to the time of its creation.® This is doubtful, however, since a constitution,
as noted above, is a “living instrument” that evolves over time and acquires new characteristics.
What is not mentioned in the text of Article 79(3) of the Basic Law, but is very relevant for the

*"BVerfG, “Decisions published,” vol. 126, 286, 304.

* Thus, the argumentation in BVerfG, “Decisions published,” vol. 123,267, 350.
* Ibid., vol. 123,267, 344, 353, 354,397, 399.

0 Ibid., vol. 109, 279, 310.
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identification of the German constitutional system, is the pronounced constitutional jurisdiction
and is also the increasingly developed open statehood. This includes integration into the
European Union and also acceptance of its basic conditions. These comprise the primacy
of supranational law over national law and also the principle of mutual solidarity, as concretized
in Article 4 TEU. This provision imposes on the EU institutions the obligation to respect national
identity, which includes the narrower concept of constitutional identity. While the Federal
Constitutional Court considers constitutional identity from a national perspective, Article 4
TEU expresses it from a supranational perspective. It is also part of a constitutional identity
defined from the national perspective to take this supranational perspective into account and
to include it in itself. This means that a conception of identity encompassing both perspectives
must be found.

The issue of constitutional identity raises a special question in integration spaces: Does this
conception mean that supranational law, which after all, according to the EU, enjoys priority
over all national law, may not restrict concepts mentioned in Article 79(3) of the Basic Law and
shaped by the German legal tradition as such, or that the validity of the values mentioned there
must remain guaranteed only functionally, regardless of whether this function is guaranteed via
national or supranational law. To give an example: the guarantee of human dignity is enshrined
in Article 1(1) of the Basic Law, as well as, precisely with the same wording, in Article 1 of the
EU Charter of Fundamental Rights.

Is German constitutional identity preserved if Article 1 of the EU Charter is applied
in a specific case and its mode of operation corresponds to that of Article 1 of the German Basic
Law? In principle, the functional, if not the substantive, constitutional identity of the German
constitutional order would then be preserved.

Such an approach, however, could only be assumed if the national and supranational concepts
of protection were essentially functionally equivalent.

Within the framework of open statehood in integration areas such as the EU, the judiciary
has a certain function in adapting to integration. This is also evident in the case law of the German
Federal Constitutional Court, but it also applies, in each case with graduated intensity, to the
other member states. If cooperation is intensified at the political and ordinary legislation level
in integration areas as the European Union, there is an interweaving of politics and legislation,
and also a need for a basic order of this integration area that is as uniform as possible. For politics
and legislation are carried out within the framework of their respective basic order. Integration
also means the absence of significant divergences in the ideological foundations. Therefore,
integration can succeed only if the basic ideas of the constitutional foundations coincide among
all members of the integration community. This also opens up the task of judges to harmonize
these foundations by way of interpretation. This is done, as mentioned above, by means of an
interpretation that takes due account of the constitutional systems involved in their mutual
influence and thus in the steadily progressing process of constitutional convergence in the area
of values. The interpretation of German fundamental rights in the light of the European
Convention on Human Rights and also in the light of the EU Charter of Fundamental Rights,
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as carried out by the Federal Constitutional Court, shows the process of convergence of the
value bases. Article 52(3) and (4) of the EU Charter of Fundamental Rights, which provides
guidelines for the interpretation of the Charter rights, namely those of the European Convention
on Human Rights on the one hand and the common constitutional tradition of the Member
States on the other, is virtually a mechanism that presupposes this convergence and also
promotes it itself. From the perspective of the German Federal Constitutional Court, we can
also observe an increasing convergence in this respect. Thus, the European Convention
on Human Rights has clearly been established as the common value basis for both the Member
States of the Council of Europe and the European Union, as well as for the European Union
itself.

Certainly, this pro-integration interpretation has not prevented the Federal Constitutional
Court from erecting a barrier against it by assuming national constitutional identity, which
cannot be touched by integration processes. However, it is apparent from recent case law that
functionally similar guarantees at the national and supranational levels are regarded as common
guarantees, without regard to the reservation of constitutional identity.

Significant is the statement of the Federal Constitutional Court in its decision
of December 1, 2020, in which it characterizes the relationship between the German identity
clause (which includes Article 1(1) of the Basic Law, the guarantee of human dignity), and the
EU Charter of Fundamental Rights: “However, an identity check can only be considered if the
requirements following from the Charter of Fundamental Rights of the European Union,
as expressed in the case law of the Court of Justice of the European Union, do not satisfy the
indispensable level of protection of fundamental rights in Article 1(1) of the Basic Law.”*!

This means that the EU fundamental rights apply without regard to the German concept
of identity if they are functionally essentially the same.

Also in the decision of the Federal Constitutional Court of 6 November 2019 (decision “Right
to be Forgotten I”) important statements are made on the overall topic of the convergence
of values in the integration area.

On the “European dimension” of the protection of fundamental rights in the Member States,
the Federal Constitutional Court establishes the principle that the level of protection of the
EU Charter of Fundamental Rights is co-guaranteed by the national fundamental rights (in this
specific case, the German fundamental rights). The case law thus assumes a functional congruence
of the levels of protection of both legal systems. It says: what is it now.

“If, thereafter, it is to be regularly assumed that the specialized law, insofar as it opens up scope
for the Member States, is also oriented towards diversity for the shaping of the protection
of fundamental rights, the Federal Constitutional Court can rely on the presumption that,
as arule, the level of protection of the Charter, as interpreted by the European Court of Justice,
is co-guaranteed by an examination by the yardstick of the fundamental rights of the Basic Law”
(italics by the author).

3! BVerfG, Order of the Second Senate of 1 December 2020-2 BvR 1845/18, paras. 1-85, accessed
February, 10, 2024, https://www.bverfg.de/e/rs20201201_2bvr184518en.html.
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“This presumption is supported by an overarching connectedness of the Basic Law and the Charter
in a common European tradition of fundamental rights (italics by the author). Like the general
principles of law equivalent to fundamental rights, which the European Court of Justice had
initially developed in judicial law ..., the Charter is also based on the various constitutional
traditions of the Member States (cf. Preamble para. S sentence 1, Art. 52 (4) EU Fundamental
Rights Charter). It brings them together, develops them and unfolds them as a standard for
Union law.

In this context, it is significant that the various fundamental rights systems of the Member
States today have a common foundation in the European Convention on Human Rights (italics by the
author), on which the treaty foundations of the Union itself and the Charter of Fundamental
Rights are based...”

“Both Article 6 (3) TEU and the preamble to the Charter make explicit reference to them.
Via Art. 52 (3) and Art. 53 of the Charter, their guarantees are largely incorporated into the
Charter of Fundamental Rights. For the Member States, it provides an overarching common
foundation for the protection of fundamental rights. The Convention is a binding treaty under
international law, which not only all Member States have implemented with domestic effect,
but which is also given special effectiveness by the Council of Europe and, in particular, the
European Court of Human Rights. The European Union itself has not yet acceded to the
Convention, as provided for by the treaty in Article 6 (2) TEU. However, it constitutes a decisive
guideline for the interpretation of the Charter and is used by the European Court of Justice for
the interpretation of the Charter in accordance with Art. 52 (3) sentence 1 CFR and with
recourse to the case law of the Court of Human Rights<... >

Just as the interpretation of the Charter has a decisive basis in the Human Rights Convention,
the fundamental rights of the Basic Law are also interpreted in light of the Human Rights
Convention. According to settled case law, it follows from Articles 1(2) and $9(2) of the Basic
Law that there is a duty to use the Human Rights Convention and its interpretation by the
Human Rights Court as an aid to interpretation when applying the fundamental rights of the
Basic Law...”

We thus see an interweaving of European legal systems at the national, supranational and
regional international law levels into a common European standard of values. Article 2 TEU
makes precisely the congruence of values of the European Union and all Member States a central
obligation. The judicial interpretation of individual cases on the basis of a common standard
of values contributes significantly to the consolidation of convergent value concepts in the
integration area. We see a central role of the judiciary for the formation of a European community
of values.

This conception specifically concerns the area of the European Union and the Council
of Europe. However, we can say in general, and this also with a view to other existing or developing
value-based integration areas, that transnational cooperation and especially plurinational

32 Ibid., paras. 56, 57.
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legislation have an inherent tendency to transnational judicial dialogue and also to interpretational
convergence of value concepts. This also has special significance for the role of the judiciary
in contemporary constitutionalism.

Conclusion

In a brief conclusion, it should be emphasized that the function of the judiciary plays a very
important role in the development and consolidation of contemporary constitutionalism.
Constitutionalism is the totality of normative sources of constitutional law, their interpretation
by the judge, their observance in state practice, their acceptance by the society, and their
anchoring in the legal culture.

The famous phrase of Charles Evans Hughes, the constitution is what the judge says,** on the
one hand underlines the importance of the judicial interpretation of the basic state order, but
does not sufficiently express that the judge is bound to the normative specifications. Certainly,
these are sometimes very broad in the case of a constitution and leave a great deal of room for
judicial interpretation, but the constitutional text is the basis of interpretation. However, this
is where the judge’s task begins: the constitutional text, which is supposed to express the will
of the constitutional legislator, is not static but dynamic. The meaning of a constitutional norm
can change. Judicial interpretation must reveal this further development of the constitution.

The task of the judge is also, and above all, to grasp the normative goal of the constitutional
provision in an effective approach. This is the judicial function of effectuation.

A constitution that has come into being at a concrete historical moment is never textually
perfect. The judge has to recognize the unwritten parts of a constitution and make them manifest.
In doing so, as in his interpretive task in general, he must be guided by the basic value order
of a constitution, which includes the three values of human dignity, the principle of freedom
and equality. This is the completion function of the judge.

In addition, there is the important task of adequately incorporating the ever-growing
importance of so-called open statehood into his interpretation. The interpretation must
be “friendly” to international law and, for the Member States of the European Union,
to supranational law. The international constitutional values must be understood in this context.
They are not to be grasped from the perspective of a single legal order alone but must
be interpreted in their functional context with the international understanding of these values.
This is especially true for integration areas such as that of the European Union.

© R. Arnold, 2022
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Paiinep ApHoAaba. KoHcTHTYDilfiHe MpaBOCyAAS Ta peaAisanis KAIOUOBHX IiHHOCTeH
KOHCTHTYI[iOHaAiZMy

Amnoranis. Cyaai BiAirpaioTb 3HaUHY POAD Y CY4aCHOMY KOHCTUTYILOHAAI3Mi. BOHH TAyMadaTh sIK
3BUYAlHI 3aKOHH, TaK i KOHCTUTYIIIO. Txue 3aBAQHH — AOBECTH KOHCTUTYLILIO AO Il IOBHOTO BUPXKEHHS
Ta 3aXUCTUTH Il CyA0BUMH 3acobamu. CypAl TOBHHHI PO3YMITH KOHCTUTYLIIO SIK XKUBUI IHCTPYMEHT,
AVHaMIKy sIKOTO BOHU MAIOTh BPaXOBYBATH y CBOil IopucIpyAeHIiii. Ile Bumarae 3acrocyBaHH Teae-
OAOTIYHOTO METOAY TAYMadeHHS, SIKUI ITIOASITAE Y HOLIYKY 06'€KTUBHOI METH KOHCTHUTYIII, TOTO, SIK I1sI
MeTa PO3yMIETbCA HA MOMEHT TAYMAY€HHsI, HE3AAEKHO BiA ITOTASIAIB iCTOPUYHUX TBOPLIIB KOHCTUTYIHii.

Cyaast, 0COOAUBO KOHCTHUTYIIMHUI CyAAS], IOBHHEH BKAIOYHTH AO CBOTO PO3IASIAY OCHOBHI
KOHCTUTYLIIMHI IIHHOCTI — AFOACBKY TiAHICTb, CB060Ay Ta PiBHICTD — i B3ATH AO YBaru Iji IPUHIUIIN
AAs TAyMadeHHSL. KOHCTHTY1Iis TaKO>K MiCTHTD HeNMCaHi 3aKOHH; 3p06I/ITI/I iX BUAUMUMHU — 11e QyHKITis
CyAAiBcbKOTO TAyMadeHHs. KOHPAIKTH MK KOHCTUTYLiHHIMH LI HHOCTSIMH MAFOTh BHPIlIyBaTHCS Ha
IMiACTaBi IPHHIIAITY IPAKTUYHOI y3rOAXKeHOCT. BaxxanBo, mo6 y pasi 00Me>KeHHS CBOOOAN HAASKHUM
YMHOM 3aCTOCOBYBABCsI IIPHHITUII TPOIIOPIIMHOCTI ¥ IMoBaXkaAacs CyTb pyHAAMEHTAABHOTO IIpaBa.

CyaAs TaKOX BUKOHYE QYHKIIIO iHTepHaljioHaAi3anil, OCKiAbKY BiH / BOHA HAAEXHUM YHHOM
BPaxXOBY€ BIIAMB MiX- i HAAHAIIIOHAABHOT'O IIPaBa, SIK Ije epeAdaueHO KOHCTUTYIIE0. 30KpeMa,
HaI[iOHaABHI $YHAAMEHTAABHI IpaBa MAIOTh TAYMAUUTHCS ¥ CBITAI PeriOHAAbHUX i YHiBepCaAbHHX
rapaHTil IPaB AIOAVHH.

62 ISSN 2227-7153  Philosophy of Law and General Theory of Law 1/2022



CONSTITUTIONAL JUSTICE AND THE REALIZATION OF THE KEY VALUES OF CONSTITUTIONALISM

KarouoBi cA0Ba: AviHAMIUHE TAyMaueHHsT; 00 exTrBHa Boast KoHCTHTY1IiI; HerrcaHe KOHCTUTYIIiiTHe
NPaBO; TAYMadeHHs Ha KOPUCTb MiX- i HAAHAI[IOHAABHOTO IIpaBa.

Rainer Arnold. Constitutional Justice and the Realization of the Key Values of Constitutionalism

Abstract. Judges play a pivotal role in contemporary constitutionalism, interpreting both ordinary
laws and the Constitution. Their role involves fully realizing the Constitution’s intent and safeguarding
it through judicial mechanisms. Judges must approach the Constitution as a living document,
integrating its evolving dynamics into their jurisprudence. This requires employing a teleological
approach, seeking the Constitution’s objective intent as understood at the time of interpretation,
independent of the framers” historical perspectives.

Judges, particularly constitutional judges, must consider the Constitution’s core value system —
human dignity, freedom, and equality — and integrate these principles into their interpretations. The
Constitution encompasses unwritten laws, and revealing these is essential to judicial interpretation.
Conflicts between constitutional values should be resolved through the principle of practical
concordance.

Judges also serve an internationalization function, considering the influence of inter- and supranational
law as envisioned by the Constitution. National fundamental rights should be interpreted in alignment
with regional and universal human rights frameworks.

Keywords: dynamic interpretation; objective will of the Constitution; unwritten constitutional
law; interpretation in favor of inter- and supranational law.
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Poman 3uMoBens’
CYYACHI MEXKI KOHCTUTYLIAHOT O NATPIOTU3MY

ABAAHHSAM 3alIPONOHOBAHOI CTATTi € AOCAIAXKEHHS CYyJaCHMX BUKAHMKIB, AKi

BUABASIOTh MeXi KOHCTUTYIIIHHOTO MMaTPiOTU3MY AK y MOTO TEOPETUIHOMY, TaK

i B mpakTHUYHOMY BUMipi. AAsl loTO peaai3amii MU 3yIIMHUMOCS Ha icTOpil mosiBU
KOHLIENTY KOHCTUTYLIMHOIO MATPiOTU3MY B KOHTEKCTI IIOAITHYHOI iCTOPil MOBOEHHOI
Himeuunnn (I), YHiBepcaAi3amil bOro KOHIEMNTY, IO BiA6yAaC5[ HacaMIlepeA 3aBASKH
npausam lO. Ta6epmaca (II), AlaaexTnni yHiBepcaAbHUX HiHHOCTE! Ta IX IAPTUKYASPHAX
KYABTYPHO-TIOAITHYHHX iHTepIpeTaliil Ik CyTHOCTi KOHCTHTYLifiHOTO Anckypcy (IID),
HeobxipHOCTI 3aCTOCYBAaHHS AMQepPeHI[i0BAHOTO MiAXOAY AO aHAAI3y KOHIIENTY KOH-
CTUTYLIMHOTO MaTPiOTU3MY 3aA€XKHO Bip KOHTEKCTIB CKAAAHMX B3AEMOAIM “6iapmocri”
Ta “MeHIIOCTeN B pAMKaX aBTOHOMHOI AibepaAbHO-AeMOKPATHYHOI IIOAITHYHOI KYABTYpH
(IV), cienudiunoMy Keiici yKpaiHChKOTO KOHCTUTYIITHOTO IATPiOTHU3MY, KUl BKAAAAETHCS
B PaMKH IAPTUKYASPHCTCBKOI iHTeprpeTanii boro konmenty (V) muTaHHI MOXAMBOTO
MafbyTHbOIO KOHCTUTYLiFIHOTO IATPIOTH3MY Y 3B 13Ky 3 IIOAITHYHIMHU Ta CBITOTASIAHIMH
3pYIeHHAMH, Mo BipAGyBatoTbhcs B cygacHomy ciTi (V).

I. [lo icTopii nOHATTA “KOHCTUTYLiMHKUM naTpioTU3M”

[MonsarTs koHcTUTyLiftHOTO Marpiotusmy (Verfassungspatriotismus) 3’ssusocs y ®PH
y 1970- x pokax, CTaBIIU pe3yAbTaTOM TPHUBAAOTO OCMUCAEHHS MiCASIBOEHHOI iAGHTUYHOCTi
HiMmiB 3axianoi HiMeyunan. TeopeTnkoM KOHCTUTYIHMHOTO MATPiOTU3MY ¥ HOTO CyJacCHOMY
3HaueHHi Pir0coPcpKo-TpaBoBOi Ta Pir0COPCHKO-TIOAITHYHOI AOKTPUH BBAXKAETHCSA AOAB
IIrepen6epr, sikuit 23 TpasHs 1979 poxy, y aers 30-pivust sacHysanus PPH, omy6baixysas oa-
HoiiMeHHY craTTio B raseTi “Frankfurter Allgemeine Zeitung.”' Csoeio ueproro, Illrepenbepr
CIIMPaBCsI Ha TEOPETUYHHN CIIap0K ApicToreast, XanHu ApeHAT i, ocobauBo, Kapaa Scmepca.”

Iaes flcnepca mopO KOAGKTHUBHOI BiAIIOBiAAABHOCTI HIMIIB 32 3AOYHHH, 3AIFICHEHI IIip dac
Apyroi cBiTOBOI BillHM KOHCTUTYIOBAAM TiCHMI 3B’30K MK ITaM ATTIO Ta AEMOKPaTHYHOIO I10-

*Poman BiTaaiiioBird 3uMOBeL}b, KAHAUAAT $iA0COPCHKUX HAayK, HAYKOBHII CIIBPOOITHUK BiAALAY dpirocodil
KYABTYPH, eTUKH Ta ecTeTHKH IHcTuTyTy dirocodii imeni I. C. CxoBopoan HAH Ykpainu.

Roman Zymovets, Candidate of Philosophical Sciences, researcher at the Department of Philosophy
of Culture, Ethics and Aesthetics of the Institute of Philosophy named after H. S. Skovoroda of the
National Academy of Sciences of Ukraine.

e-mail: romanzim-ovets@gmail.com

ORCID ID: https://orcid.org/0000-0001-6045-6374

' Y. H. Bapuun, Koncmumyyuonnotii nampuomusm. Yemoipe esponetickue peunkapHayuu u poccutickas
sepcus (Mocksa: Mspateancruit ooM “Aeno,” 2018), 18.

? Jan-Werner Muller, Constitutional Patriotism (Princeton and Oxford: Princeton University
Press, 2007), 18, 21.
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CYYACHI MEXKI KOHCTUTYLIHOTO NATPIOTI3MY

AITHYHOIO KyABTYpOr0. KOHCTUTYLIifHUI NaTPiOTU3M BIAIITOBXYETHCS BiA HETATHBHOI ITaM sITi
[IPO 3AOYHHH, SIKi OYA 3yMOBAEHI, y TOMY 9HCAi, i IIeBHUMY TPAAULIHUMHY YIIePEAKEHHIMH,
BIIAETEHUMH Y TKAHUHY “CTapoi” HIMEIbKOI KYABTYPH Ta iAeHTHYHOCTI. AO [IbOro AOTHYHA I iHIIa
p¥ca KOHCTUTYLITHOTO MATPiOTH3MY — HOro aKTUBHUI Xapakrep. KoHcTHTYLifHII aTpioTH3M
He € 6a171Ay>1<HM YU HEUTPAABHUM IIOAO CaMOro cebe, BAACHHUX MPUHLMNIIB i miABaAuH. Bin
€ pedACKCHBHHM y CEHCI PO3yMiHHS BAACHOI KPHXKOCTI Ilepea AMIleM aHTHAEMOKPAaTHYHUX
Ta aHTHAIGEPAABHIIX CHA, IJO TAKOXX 3yMOBAEHO HOTO 3B I3KOM 3 HETATUBHOKO I1aM SITTIO.

3 inmmoro 60Ky, crimpatodnck Ha “pecirybaikanizm” Apicroreast Ta Apenat, Illtepentepr pos-
TASIAAE 3B SI30K MK KOHCTHUTYIIMHUM i HalliOHAABHUM IATPiOTU3MOM AHUIIE K THMYACOBY iCTO-
PHUHY peaAbHiCTh. 30KpeMa, AABHbOTPeIfbKa BiAAAHICTh AEMOKpATil He nepeAGaqua HeoOXia-
HOTO 3B’5I13Ky 3 €THIYHOIO CIIABHOTO0. Tak caMo A0 eIOXH Hal[iOHAABHHX PEBOAIOLIIf Ta OSIBU
BiATIOBIAHUX A€PIKaB (T06T0 Ao xinnsg XVIII CTOAiTTH) MaTPiOTH3M IepeBa’KHO MaB KOHCTUTY-
I[iTHUH XapaKTep y CeHCi MIPUXUABHOCTI AO A€PKaBM Ta I 3aKOHIB, a He AO KOHKPETHOI Hallii
cniBBiTYM3HUKIB. OTXKe, CyYaCHUI KOHCTUTYLiHHUI MaTPiOTU3M MOXKHA PO3TASIAATH SIK ITOBEP-
HEHHSI AO YMOBHOT'O AOHAITIOHAABHOTO CTaHy.’ Y Takiil iHTepIpeTawii KOHCTUTYLMHUI HaTpio-
TH3M II0CTA€ sIK cybcTaHniiiHa ¢opma coniaabHOI iHTerpail, sika IepeAye HalliOHAABHIN iHTe-
rpaii Ta BOAHOYAC HacAiAye€ 11

Yei Tpy HaBeAeHi BUllle PUCH KOHCTUTYLIAHOTO HATPIOTU3MY — 3630K 3 He2amusHo0 nam'sm-
mio, aKmueizm, cybcmanyiaAizm — Tak 4u iHaKIIe BIACHAAIOTB HAC AO CIeNU(ITHNX iCTOPIIHIX
ymoB 3axianoi HiMewynHHM, 1o MPUPOAHO BUKAMKAAO “reHeaAorquy” AiHIIO KPUTHKH IIbOTO
MOHATTA. AaAeKo He BCi Hallil HACTIABKM OOTsDKEeHI BAACHOIO HEIaTUBHOIO IIaM STTIO 1, BIAITOBIA-
HO, 3MyIIIeHi AOAATH {i MASIXOM KOHCTPYIOBAHHS HOBOI iaeHTHYHOCTI. Tak caMo ameAsrist A0 KOH-
CTHTYI{HOTO ATPiOTH3MY SIK AO IIEBHOTO CyOCTAHINFIHOTO CTAaHY, IO EPeAYBAB TPAAHUIIHO-
My HAIliOHAABHOMY IIATPiOTH3MY i BOAHOYAC AOAAE FOTO Y CY4aCHOMY Ta MafOyTHbOMY, BUAAE
CTapy IPUXUABHICTb HIMEI[DKOI ITOAITHIHOI AYMKH AO €TaTU3MY 3 HOTO aKI|eHTOM Ha AOSABHOCTI
AepyKaBH Ta BepXOBEHCTBI mpasa.*

OAHaK KOHIIENITOBI KOHCTHTYIMHOTO MATPiOTU3MY BAAAOCS IIOAOAATH CIeLU(idHi YMOBU
BAAQCHOT'O BUHUKHEHHS Ta Ha0YTH YHIBEPCAABHOIO XapaKTePy 3aBASIKH IIPOrPeCyr0Uiil rao6aai-
3aryii Ta KOCMOIIOAITH3ALLi CBITY. Y TeOpeTHIHOMY X aBaHTapAi Takoro Aoaanust crosis FO. Tabep-
Mac.

ITpuxmeTHo, w0 HiMeLbKUH Gir0COP 3aCTOCOBYE KOHIENT KOHCTUTYL[IIHOIrO NaTPioTU3MY
y 1986 poui — mip gac Tak 3BaHOrO cropy icropukis y HiMmeuunHi, y sskomy BiH 6paB aKTUBHY
ydacts.® Ileft crip crocyBaBcst 6araTboX HEOAHO3HAYHUX iCTOPUYHUX acIieKTiB Apyroi cBiTo-
BOI BiffHM, 30KpeMa CTPaXAAQHDb HIMIIIB Bip 3BIpCTB PaAsSHCBKOI apMil, ToAI6HOCT] HiMeLbKOI
Ta PaASIHCHKOI CHCTeM KOHITabopiB Tomo. AAe B LjeHTpI Iji€l AUCKYCii, Tak 4 iHaKIIe, OIHHU-
AOCSI KOHIIETITyaAbHe IIUTAHHS HiMeIIbKOI iACHTUYHOCT], 30KpeMa HaB I3aHOTO ITePeMOKIISIMU
CIIPUAHSTTSI MUHYAOTO, 10 HIOUTO 3aBaXKaA0 OPMyBAHHIO HOPMAABHOI KOAEKTUBHOI

3 Muller, Constitutional Patriotism, 22.
* Ibid.
STbid., 26.
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M’ SITi, iCTOpHYHMM IIOIIYKaM iCTUHH Ta BIABHUM AMCKYCisiM. JacTHHA IPaBOKOHCEPBATHBHUX
icTopuKiB HaroAsIraAa Ha BIAHOBAEHHI “HapaTUBHOI MOAeAl” HiMeIpKOI icTopiorpadii, sika 6 A0-
3BOAMAQ ITOAOAATU TPAaBMU MUHYAOTO 1 “BiaHOBUTU HiMeIbKy iA€HTHYHICTDb. Y paMKax i€l
MOAEAIL nepeA6aquoc;1, IO 3AOYMHH HaI[iOHAA-COIIiaAi3My He IOBHHHI PO3TASIAATHCDH SIK I[OCh
eKCTPaOpAMHAPHE, BOHU CTOSITh B OAHOMY PSIAY i3 TAKMMM MaCOBUMH 3A0YMHAMU XX CTOAITTS,
SIK, CKXXIMO, T€HOLIMA BipMeH a60 rpOMaAsIHCbKa BifiHa y mocTpeBoAtorifiHii Pocil. ITporu Takoi
“HOopMaaizanil” HIMEIIBKOTO MUHYAOTO pimryde BUCTYIUB ['abepMac, AAS IKOTO He MOTAO OyTH
JKOAHOTO BKAIOYEHHS HAI[iOHAA-COLIIaAICTUYIHOIO IEPIOAY B TPAAMIIIMHY iCTOPHYIHY OIOBIAD.
Hasnaxu, Anmie pinry4uii po3pus i3 1M MUHYAUM i $OpMyBaHHSI HOBOI KOAEKTUBHOI iA€HTUYHOC-
Ti MOrau 64 cratu 3aIIOPYKOIO HEMOBTOPEHH 1IbOro AOCBipAy. ITopoaaHHS HalioHaA-coLjiaAic-
THYHOTO MHHYAOTO 3YMOBAIOE€ KOHCTHTYL[IFHHI MTATPIOTHU3M SIK “€AMHO MOXAHUBY $pOpMy ma-
Tpiotuamy” Aast rpomapsin @PH.S

Ormxe, 3paernes, Tabepmac caipye riakoM B piunii posaymis Illtepenbepra, amaikyiouu mo-
HATTA KOHCTUTYIIIMHOIO NaTPiOTHU3My HacaMIlepeA IOAO 3aXiAHOHIMEIIbKOl MiCASIBOEHHOI
iaeHTHYHOCTI. AAe HacIpaBAi HiMeI[bKe IIOXOAKEHHS 1[bOr0O KOHIIENTY He MOBUHHO 3aTYAATH
TOrO YHIBEPCAAICTCHKOTO MOTEHIIiaAy, SIKUI Y HbOMY 3aKAAAeHHI i sikuit [abepmac mocaia0BHO
posropraruMe y cBoix mparpsix. HiMenskuit ¢pirocod BOYAOBYE KOHIIENT KOHCTUTYIHIHOTO IIa-
TPIOTH3My B IOTYIKHHUF TeOPETHIHHI AQHIIIOT TPAAULIII AiDepaABHOTO KOCMOIIOAITH3MY, IIi0 Oepe
[IOYATOK BiA KaHTIBCBKOTO IIPOEKTY “BiYHOTrO MHPY. Aorika yHiBepcaaisarii KOHCTUTYIHIHOTO
IATPiOTU3MY, HA AYMKY FaGepMaca, 3aKAAACHA B CaMill €BOAIOLIII MOAEPHOI IIOAITUYHOI IPaKTHKH,

sIKa Mae MASIXOM GOpMyBaHHS 6iAbII aGCTpaKTHHx ¢$OpM KOAEKTUBHOI iAGHTUYHOCTI.

Il. KoHuenT KOHCTUTYUiNHOrO NnaTpioTu3My y ¢inocodii 0. MNabepmaca

IMompu Te, mo Tabepmac He po3pO6UB caMOCTINHOI TeOPil KOHCTUTYLIMHOIO MATPIOTU3MY,
Ljeil KOHLIENT € BOYAOBAHKM Y FOTO COL{iaAbHY, TOAITHYHY i IIPaBOBY $pir0COodiro SIK 3 AOIIUHOI,
TaK i 3 HOPMATUBHOI TOUKHM 30Py.” AaAl MH CIIPOOYEMO IIPOCTEXXHUTH AOTIKY IIOSIBU Ta OOIPYHTY-
BaHHS KOHIIENTY KOHCTUTYIIMHOIO IATPiOTU3MY B IIepCIIEKTUBI COI[iaAbHOI, MOPAAbHO-eTHIHOL
Ta moAiTraHoI pirocodii Tabepmaca.

Koucruryniitauit marpiotusm Aast [abepmaca — 1je A0 IeBHOI Mipu 3akOHOMIpHa $opma co-
1I[iaAbHOI iHTerpallii, sIKa CTa€ Pe3yAbTaTOM AOBIOTO Ipoljecy MopepHisamnii. [TpocBiTHuIITBO
sIBASIE COOOI0 KAIOUOBY BiXy IIbOTO IPOLIECY, OCKIABKM CaMe BOHO 3HaMeHy€e COHOI0 ITOYaTOK
PpeAeKCUBHOIO OCMUCACHHS TpaauLif. [lepire Take ocMUCAeHHS BUHHKAE HA PiBHI HAlliOHAAD-
Hoi iaeHTHYHOCTI. DOPMYyBaHHS MOAEPHHUX HAIlil BiAA3€PKAAIOE KYABTYPHO-ITOAITHYHHUI aCIIEKT
MoAepHi3zarii. 3a Fa6epMac0M, Cy4acHi HaIlii Ta BIATIOBiAHA IM iA€HTHYHICTD IIOCTAAM SIK PE3YAD-
TaT peAeKCUBHOTO OIIAHYBAHHS TPAAUILM i B [IbOMY CeHCI € abcTpakTHIImIMK GOpPMaMU COLIi-

AADBHOI iHTErpalil HOPiBHAHO 3 AOMOAEPHUMH CYCIIIABCTBAMH.

¢ 1Opren Xa6epmac, “I'pannust Heoncropusma. becepa ¢ XKanom-Mapkom ®eppu,” B Iloaumuyeckue
pabomay, iep. ¢ Hem. B. M. Ckyparosa (Mocksa: IIpaxcuc, 2005), 140.

7 Predrag Zenovic, “Constitutional patriotism in the context of Habermas’s political philosophy,”
Prolegomena no. 20 (12021): 119-36.
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IToaiTryHa CBiAOMICTD IPUHAASKHOCTI AO HaIlii BAHUKAE 3 AMHAMIKH, SIKa BIIepIIe OXOIIHAA Hace-
AEHHS TICAS IIPOLIECIB €EKOHOMIYHOI i COIIiaAbHOI MOAEPHI3allil, [0 3ipBaAK AIOAEH 3 iX MicCIlb
Y coLliaAbHil iepapxil, BOAHOYAC M06iAi3}710‘II/I Ta i30A100uM X K iHAMBiAIB. Harfionaaism € popmoro
CBiAOMOCTI, sika Trepepbadae pedaekCHBHE Ta icTopiorpadpiaHo BiaQiAbTPOBaHE IPHIHSTTS KyAb-

TYpHUX Tpapunii.®

3aTabepmacom, HarisM 3aBXAM OyAa IpUTaMaHHa aMOiBaAeHTHICTD, HAaTIpyra “MiX yHiBepca-
AICTCPKMMU LiHHICHMMH OPIi€HTALIIAMH IIPABOBOI ACPIKABH i AEMOKpPATIEI, 3 OAHOTO 601<y,
Ta MAPTUKYASIPU3MOM Hallil, IO BIAMEKOBYe cebe Bip 30BHIIHBOrO CBiTYy, 3 iHmoro.”” Baacue
i “BHYTpiIIHI#” eraAiTapu3M HAIiM, SIK BIAOMO, He 6yB IIBUAKUM AOCSTHeHHIM. CIIOYaTKy A0 Ka-
Teropil FpOMaASsIH HAaA€KAAH AUIIe OOMeXXeHi IPyIIy HaceAeHHS], 3a3BHUYall YOAOBIKH 3 BIALIOBIA-
HUM PiBHEM CTaTKiB. AAe IOCTYIOBE BKAIOUEHHs Pi3HUX IPYIl HACEAEHHS B KATETOPilo IPOMAASH
HE3aAEXXHO BiA IX TOXOAXKEHHS, CTaTi, KOAbOPY HMIKipH i CTaTKiB IIOCAIAOBHO CTBOPIOBAAO HOBUM
PiBEHDb IOPHAMYHO OIOCEPEAKOBAHOI COLIiaAbHOI iHTerpaI_m'.10 Tpu npoBipHI TpyTH rpoMasH-
CHKHX ITPaB — AibepaAbHi, OAITUYHI Ta COLIAABHI — IIOCTYIIOBO CTAAN HAAOAHHSIM yCbOTO AOPOC-
AOTO HaCEAEHHS BIAIIOBIAHHMX HAITiM.

Ieit mpouec “BHYTpiLIHBOI eraaitapusanil” Halfiil CyIpOBOAXKYBABCS IOCTYIIOBOXO aBTOHO-
Mi3arii€ro MOAITUYHOI KyABTYpH. Bike 3aKiHUeHHS €BpONeNChKUX PeAiriitHUX BillH AAAO ITOTY>KHMIA
iMITyAbC AASL GOPMYBaHHS OAITHYHOI KYABTYPH, BIAMIHHOT BiA eTHYHUX BIOAO6Ganb (“KoHIermnii
6aara”) rpomaasH, siKi ii mopiasian. [TopaAbLINIL pO3BUTOK MOACPHHX HALLi A€AaAi 6iAbLie cripy-
SIB aBTOHOMI3aLii IOAITHYHOI KYABTYPH BiA pO3MAITTS KOHIIEIIIIN ‘AOOPOro KUTTS,” sIKe CIOBi-
AYBAAH UM MOTAM CTIOBiAyBaTH ii rpoMaastHu. CriAbHUH ny6Aquo-r[0AiTHqu71 IIPOCTIp He € Mic-
I1eM AASI CyIlepeuKH HaBKOAO THX YM iHIIMX iA€aAiB KUTTS 9 KOHPeCiHHUX BIoAOOaHb. Bin
€ c$pepoIo IHCTUTYLITHO-ITPAaBOBOI'O BIIOPSAKYBAHHS KAIOUOBUX YMOB CITIABHOTO SKUTTSI; pelITa
33AUIIAETHCS Y IPUBATHIN cdpepi. ABTOHOMI3aIlis MOAITHIHOI KYABTYPH, SIKY MU CIIOCTEPiraeMo
MPOTATOM YChOT'O MOAEPHOTO 9aCy B MEXaX Hal[iOHAABHUX AEPKaB, AA€ MIACTABU CIIOAIBATHCDH
i Ha OCTYIOBe BUPOOAEHHS abCTPAKTHINIO! KOAEKTUBHOI IACHTHYHOCTI IPOMAaASIH, siKa Oyae
CHpsMOBaHA He HA MUHYA€ CITIABHOI iCTOPUYHOI AOA, a Ha Maﬁ6yTHe, BiAKPHUTE AAS BKAIOYEHHS
HOBHUX I'POMAASIH, [0 HAAEXKATb AO Pi3HUX €THIYHIX YM KYABTYPHHUX IPYIL

ITopo HaLiOHAAPHOTO NAPTUKYASPUIMY, AKHI BiAMEXXOBYE Ta HaBiTh IPOTHCTABASIE HaIlil0
30BHILIHBOMY CBITY, TO BiH CyTTEBO MOCAAOAIOETHCS ¥ APYTift moAoBHHI XX croairTs. IToaans-
II1a KOMYHIKAI[ifiHa, KyABTYPHA il eKOHOMIYHa TA00aAi3alfist SIK HIKOAM paHillle 3yMOBHAH 30AH-
JKeHHsI PI3HOMAHITHUX reTepOoreHHux $popM KUTTsL. EKoHOMiMHa MOOIABHICTD IIpH3BeAa AO 30iAb-

IIeHHS MirpaljilHuX MOTOKIB i, IK HACAIAOK, I'PYII MirPaHTiB Y pO3BUHYTHX KpaiHax. biapm-mMenm

$ Jurgen Habermas, “Citizenship and National Identity,” trans. by William Rehg, in Between Facts and
Norms. Contributions to a Discourse Theory of Law and Democracy (Cambridge, Massachusetts: The MIT
Press, 1996), 493.

°FOpren Xabepmac, “HcTopudeckoe cO3HaHHe U IIOCTTPAAULIMOHHAS HACHTHYHOCTD. 3allaAHAsI OPUeH-
tanus OPL,” B [Toaumuueckue pabomoi, nep. ¢ Hem. B. M. Cxyparosa (Mocksa: ITpakcuc, 2005), 120.
1"JOpren Xabepmac, Bosreuenue Apyzozo. Ouepxu norumuueckoii meopuu, nep. c em. 10. C. MepBepeBa
(CIT6: Hayxka, 2001), 23S.
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TOMOT€HHI CyCHiABCTBA 'POMAASH II0YaAM TPAaHCYOPMYBATHUCA B HAMMPSMKY BiAHOCHOI BiAKPH-
ToCTi iHO3eMIIM. BopHOYAC caMi rpOMaASHCBKI Hallil cTaAn 6iAbI 9YTAMBUMM AO BHYTPIIIHbOI
KYABTYPHOI FeTepOreHHOCTI, SIKa HEOAMIHHA MaAa MicLje a0 SIK “3aAMIIKOBHI epeKT” HalllOHAAB-
HOI rOMOTeHi3arlil, 260 SIK pe3yAbTaT AOBIOTO CTaTyCHOI AUCKBaAidiKarlii IeBHUX IPYIL.

LTi siByIa 3HAMIIAN TeOPETHIHE BIAOOPAXKEHHS B IIOAITHYHIl $pia0cOoPil MYABTUKYABTYpaAi3-
My, ¥ paMKax Kol OyAO IIOpPYLIEHO IUTAHHS TaK 3BAaHUX KOAEKTHBHUX a60 IPYIOBHUX IIPAB.
MyABTHKYABTYpaAi3M 6araTo B 90My CTaB peaKiiero Ha AeilluT KAACHIHOI AibepaAbHOI Teopi,
SIKa HE MAAA TEOPETHYHOIO iHCTPYMEHTAPII0 AAS TOSICHEHHS KYABTYPHHUX BUMOT Pi3HOMAHITHHX
rpyn 3a YMOBH, SKIIIO MPOBiAHI Ai6epaAbHi IpaBa € iHcTuTYyniaAizoBanuMu. IIpoTe came Ha-
pocTarode 30AIDKEHHS reTepOreHHUX $OPM KUTTS BHACAIAOK IIpOrpecyiodol raobaaisanii cBity
BUSIBUAU BaKAHBICTb KOAGKTHBHHX (IPYNOBUX) MPaB, GiABIIICTD SKMX CTOCYBAaAUCS [UTAHb
30epesKeHHs Ta PO3BUTKY KYABTYP BiATIOBIAHHX TPy, 323BU4ail MEHIIMH (eTHIYHHUX i HalliOHAAD-
HHX), SIKi yTBOPHAUCS B TUX Y4 iHIIUX AeP’KaBaX yHACAIAOK Mirpauiiiaux npouecis. Ocbh womy
MYABTHKYABTYPAAi3M MOXXHA BBXKATH TAKHM, IJO BUIIAMBAE 3 AOTiKM 200 3 “KOHTEKCTy KAACHY-
HOTO Aibepaaismy."! B 060x Bumaaskax ia€Thcs Ipo 3aXKCT MEHIINH, aA€ B [IEPIIOMY BiH 30cepe-
A>KEHUH Ha IHAMBIAYaAbHHX NPaBaX, y APYITOMY — Ha KOAGKTHBHHMX.

Ha namry AymMKy, cysacuuil KoHyenm KoHCMUumyyitinozo nampiomusmy, y momy 4ucAi i 6 tozo
Hatibirvw asmopumemniii inmepnpemayii Y0. Inbepmaca, neobxiono poseasdamu nacamneped
K cnpoby susHauumu oxepera coyiasbHoi inmezpayii ma i0eHMU4HOCII 8 ENOXY MYALIMUKYALLY-
parizmy. Vaerpcs me PO OKpeMY KaTeTrOpi0 CIiABHOT, SKi MOXXHA BUSHAYHUTHU SK MYABTHKYAB-
TypHi (Hanpukaaa, CIIA, Illseiyapis a6o cysacui ®PH i Opanuis), a mpo Te, mo 6yab-sxa
CydJacHa Aep>KaBHA CIIABHOTA MOBMHHA PO3TASIAATHCE TIiA KyTOM 30PY MYABTHKYABTYPHOCTI —
SIKIO He aKTYAaABHOI CYyYacHOI, TO IIOTeHIIHOI MaitOy THbOI. Takuil posrasp 3yMOBAIOETHCS
IPOEKIIEI0 MOAEPHOTO COLIaABHOTO PO3BHUTKY 3 HOTO A€AAAL KOMIIAEKCHIIINME 1 BOAHOYAC a6-
CTpakTHIImMMU GpopMaMu coLjiaabHOI iHTerpanii B MaitOyTHe. BoAHOYAC BiH MIAKPIITAFOETHCSE
HOPMATHBHOIO AOTIKOIO PO3TOPTAHHS Cy4acHOI MOPaAbHOI CBIAOMOCTI, SIKa AeAdAi biablie Haby-
Ba€ “IOCTKOHBEHIIHOTO  XapaKTepy.

Y “MopaabHift cBiAOMOCTi Ta KOMyHiKaTHBHI# Aill” Tabepmac BHOKpeMAIO€ Tpu piBHS iHTe-
PaKIiii Ta MOPaABHOI CBIAOMOCTI, SIKi BUABAAIOTHCA K Ha OHTOI€HETUYHOMY PiBHi PO3BUTKY
IHAMBiAyaAPHOI'O MOPAABHOTO CYA’KeHHs], TaK i Ha piaoreHeTHIHOMY PiBHI PO3BUTKY CYCITIABHUX
HOPM i crioco06iB ix ob6rpyHrTyBanust.'” IIpeKOHBEeHLIMHII CTYIIHb iHTEPaKIIil Ta MOPAABHOI
CBIAOMOCTI XapaKTepHU3yeThCs Yepe3 B3aeMHy cpsiMoBaHicTs nepcrextus 17 i “Tu” it Bipmo-
BiAHO yepes cTpareTiuHy, HalpaBAeHy Ha YCIIiX Aifo. Ha koHBeHIIiiiHOMY CcTyIeHi y rpy BCTYIa€e
TepCIeKTUBa CTOPOHHBOTO criocrepirada (“Bonn”), 3aBAsKM 4OMy 3 SIBASIETHCA PiSHOBHA Ailf,
IO PEeryArOITbCS HOpMaMu. AO CTpaTerivHol iHTepakIlil TYT AOAAETHCS B3AEMOAIS, CIpIMOBaHA
Ha AOCATHeHHs po3yMiHHs. Ha 11boMy cTyIeHi ocTyoBo BU3piBa€ po3yMiHHS 3HAYeHHS HAACXK-

""'Yuan Kumauxa, Cospemennas nosumuqeckas gurocopus. Beedenue, nep. ¢ anra. Ceprest Mouceesa
(Mocxksa: nssareabckuit Aoom [ocyaapcTBeHHOTO yHUBepcuTeTa — Boiciedt koAb akoHoMuky, 2010), 427.
12 FOpren Xabepmac, Mopaivroe cosHananue u kommyHuxamusHoe deiicmsue, ep. ¢ Hem. A. B. CrasipHeBa
(CII6.: Hayxa, 2000), 237-246.
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HOTO, 4 TAKOXX iHTepCy6 eKTUBHOTO aBTOPUTETY CIiAbHOI BoAl. CaMe KOHBeHIIifHA iHTepaKifis
Ta MOPAAbHA CBIAOMICTb XapaKTE€PU3YIOTh HALliIOHAABHI JKUTTECBITH 3 IX PO3YMiHHAM CIIABHOTO
6aara, HeOOXIAHOCTI IATIOPSIAKYBAHHSI 3aKOHY i CIIIABHIM PilIeHHSIM.

Aje B cygacHOMY rA006aABHOMY CBiTi KOHBEHIIFHI MOPAaAbHI HACTAHOBH IIPOOAEMATH3YOTh-
cs1. AFOAM MOKYTDb MATH ¥ 4aCTO-I'yCTO MAIOTh Pi3Hi pO3yMiHHS He AHIle 6AAroro, ase i HaAeX-

HOTO.

3 ImepexoAOM AO HOCTKOHBEHIIMHOTO CTYIeHs iHTepaKIii AOpOCAa AIOAMHA AOAAE HAIBHICTDH
HOBCSKAGHHOI IIPAKTHKK. BoHa 3aAumIae pAaHUI if Bip IPHPOAU COIIAABHHI CBIT, y SKHIl BOHA
BCTYIIHAQ IIPU IIEPEXOAL AO KOHBEHIIFIHOTO CTYIeHs. AAsI yIaCHHUKA AUCKYPCY OASIKHE aKTyaAb-
HICTb B3a€MO3BSI3KY AOCBiAY; He MEHIIOI MipOX0 HDX 00 €KTHBHMUIL XapaKTep pedel Ta MOALM

OASIKHE AASI HbOTO I HOPMaTHBHUI XapaKTep iCHYIOUUX HOPSIAKiB.13

Lls curyanis peasTuBisanii §iHHICHO-HOPMAaTHBHOTO FOPU3OHTY TpaauLiiiHux (y upomy
BHIAAKY — HaIliOHAABHHX) SKUTTECBITIB pOOUTD MOPAABHHIL AUCKYPC EAMHOIO TOYKOIO OTIOPH
AASI CYAKEHDb, SIKi IIpeTEHAYIOTh Ha Bce3araAbHicTh. He yHiBepcaAbHICTD HOPM, a yHIBEpCAABHICTD
IIPOLIEAYP AUCKYPCY, IO CBOEIO Yeproio BOYAOBAaHA B HAIIY IIOBCSIKACHHY MOBY, € O3HAKOIO
MTOCTKOBEHI[ITHOrOo eTarry. | Aumie 3 OTAsIAy Ha TAKMM YMHOM 3PO3YMiAl AUCKYPCUBHI IIpOIIEAY-
pu 6yab-sika HOpMa MO>ke OyTH MepeBipeHa Ha IPeAMET ii yHiBepCAABHOCTI, TOOTO MPHITHST-
HOCTIi AASl BCiX, KOTO BOHA CTOCYEThCSL.

ITepexia Bia 0AHOTO piBHS iHTepaKilil Ta MOPAABHOI CBIAOMOCTI A0 iHIIOro posymierbcs la-
GepMacoM SIK BIATIOBIAD Ha Ti TpobAeMY, 3 SIKUMH AIOACBKA B3AEMOALSL CTUKAETHCS Ha MIOIIEPeA-
HboMy piBHi. Tak, Imepexia A0 KOHBEHIFHOTO CTYIIeHs OYB 3yMOBAEHMUIT HEMOXKAHUBICTIO IIO6Y-
AOBH CTiMKHX COIllaABHUX CTPYKTYP Ha IiABAaAMHAX BUKAIOYHO CTpaTeridnoi B3aemoaii. ITepexia
AO MOCTKOHBEHIIIMHOIO CTYIEHs 3yMOBACHUN PEAATHBI3alli€l0 HalliOHAABHMX JKUTTECBITIB,
“niHHiCHUM noiTei3MOM,” SIKHIT HACTA€ B eroXy raobaaizanii. KoskeH i3 ux mepexoaiB € pesyas-
TaTOM “KOHCTPYKTUBHOTO HAaBYAHHs — He B CeHCi iHCTUTYyLiaAi30BaHOro Iporiecy, a B ceHci
AOCSITHEHHS HOBOTO PiBHS pepAEKCHBHOCTI IJOAO OOIPYHTYBAHHSI PUHIIUIIB B3aEMOAIIL.

ITJoao0 HamIO! TEMU 11eH AEIIO a6CTpa1<THm71 €TUYHHUMU BIACTYIT Ma€ 6e3r[ocepeAHiI71 CTOCYHOK.
Bin Bkasye Ha “HOpMaTHBHe Miclle” KOHCTUTYLIMHOTO ATPiOTH3MY, SIKMM € [IOCTKOHBEHIHA
CTalst iHTepaxii Ta MOpaAbHOI cBiaoMOCTi. KOHCTUTYLifHMIT TaTPIOTU3M 3 IBASIETHCS SIK eAe-
MEHT IIbOTO HOBOTO, CYyTO pepAEKCHBHOTO CTABAHHSA AO HOPMAaTHUBHOCTI, KOAH ii TpaAMIIiHHI
AXKepeAa, BKOpiHeHi B HalliOHAAbHMX )KUTTECBITaX, pEAATUBI3YIOThCA Ta BTPA4alOTh CBOXO aIlpi-
OPHY 3HAYKMICTb.

IToAiTuuHNM BipA3€PKAACHHSAM €TUKU AMCKYPCY € AeAi6epaTnBHa MOAITHKA, Ky I'a6epMac
CTapaHHO AUQEPEHIIIOE SIK III0AO AibepaAi3My 3 1Oro aKIjeHTOM Ha iHAMBIAYaABHHUX ITPABAX, TAK
i mopo pecrrybaikanisMy 3 f0ro akI}eHTOM Ha €TUYHO BKOpIHeHii ciiabHOCTI. AeaibeparuBHa
IIOAITHKA 30CepeAKeHa Ha IIPoljeci 00rOBOPEeHHS MIOAITHYHUX pillleHb y paMKaX iHCTUTY1iaAi-
30BAHMX AEMOKPATUIHHX IIPOLeAyP. SIK eTHKa AUCKYPCY, TaK i AeAiGepaTHBHA IIOAITHKA BiAMOB-
ASIIOTbCA Bip $iryp aymMku ¢pirocodii cBiaOMOCTI, AKa B IOAITUMHOMY IAAHI aKI[@HTYE yBary
Ha iHAMBiAyaABHHUX Y6 '€KTax SK HOCISIX BiATIOBiAHUX rTpaB (Ai6epaaiam) 260 Ha yIBHOMY KOAEK-

13 Xabepmac, MopaivHoe cosnananue u kommynukamugHoe deticmeue, 242.
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TUBHOMY Cy6 €KTi, CyCIAbCTBI, IO MpHiiMae moaiTHyHe pimenns (pecry6aikaniam). 3amicTp
LIbOTO “TeOPisi AUCKYpPCY POOITh peaaisaliito AeAiGepaTHBHOI TOAITHKY 33A€KHOIO He Bip KOAEK-
THBHO AI€3AATHOI CYKYyTIHOCTi TPOMaASIH, aA€ BiH iHCTUTYIliaAi3allii BIAITOBIAHMX r[]_:>01_1e,A,yp.”14
V rakui croci6 AeAi6epaTI/IBHa ITOAITHKA BIAHAXOAMTD IIJe OAMH PeCypcC CYCIIAbHOI iHTerparii,
sikuit [abepMac BusHAYa€ SIK “KOMYHIKATUBHY BAapy. ' Y paMkax AibepaAiaMy TakuM pecypcoM
BUCTYHAIOTh IPOMI (HKI/IM BIAITIOBIAQIOTH CTpaTerivHO BMOTHBOBAHI cy6’eKTH BiABHOTO pI/IHKy)
Ta AAMIHICTpaTHBHA BAAAQ (HKa BCTAaHOBAIOE BiATIOBiAHI IIPaBHAQA I'PU 1 3yMOBAIOE K0Mr[p0Micn).
Pecny6AiKchm<a MOAEAD AEMOKPATil AOAAE AO IIBOTO COAIAAPHICTD K PE3yABTAT IMOAITUYHOI
pedaekcii Hap eTHYHUM XXUTTEBUM KOHTEKCTOM CycHiabcTBa. KoMyHiKaTHBHA BAAAQ SIK AXKEPEAO
iHTerpanii € yuMoch 6iabIiM, HDK AlGepaAbHa IHTerpariis, are MeHIINM, HDK pecrryOAiKaHCbhKa
eTHYHO HACHYeHA COAIAAPHICTD. 3aMiCTh “INIABHOI CIIABHOTH TYT IIOCTAE ‘ACLieHTPOBaHe Cy-
CITABCTBO,” PO3MAITTS] KOMYHIKATUBHUX I'PYII, SIKE, 3aBASIKM KOMYHIKATUBHUM IIPOLIAYpPaM, Ie-
Hepye KOMYHIKaTHBHY BAAAY, a OCTaHHS, BIATIOBIAHO AO MPOLIEAYP IIPAaBOBOI AEPXKaBH, TPAHC-
dopMyeTbCs y BAAAY AAMiHICTpaTHBHY.

Y konmexcmi deribepamusroi modeAi demokpamii KoHcmumyyitinuii nampiomusm mosice Oymu
BU3HAYEHUT] BYXHcHe A KOHKPemHille, a came — K 1i KopeAsm, ujo 3abesnewye momusayiro deyenm-
POBaH020 CYCNiAbCMBA BUPIULYBAMU NUMAHHS CNIAHO20 HCUMMS 8 PAMKAX NEBHO20 NOATMUYHOZ0
yirozo. Are OMy Lieil IATPIOTH3M € caMe “KOHCTHTYLHIHEM, a He, CKaXKiMO, IPOMAASHCHKIM?
SIki pyHAAMEHTAABHI PUCH KOHCTHTYILHI Ta KOHCTUTYLIFHOTO AUCKYPCY AQIOTh 3MOT'y OOIpyH-
TyBaTH CrrenuditHy MOTHBAIII0 [POMAASH, ITI030aBAEHIX eTHYHO BKOPiHEHOI COAIAAPHOCTI
AO Y4aCTi y CIIABHOMY HOAITHIHOMY XUTTi? 3a [a6epMacoM, TakOI0 GYHAAMEHTAABHOIO PHCOIO
CAiA BBOXKAaTH IOEAHAHHS Y KOHCTUTYIIMHOMY AMCKYPCi YHIBEPCAaAPHIX HOPM Ta IX AP THKYASIP-
HUX iHTepIIpeTarlii, II0B 3aHUX i3 TAKOIO, IO iICTOPHYHO CKAAAACSI, TOAITHYHOIO KYABTYPOIO.

Ill. KoHcTuTyuiNHa AianeKTUKa yHiBepcanbHOro Ta NapTUKYNAPHOro

Tabepmac Bkasye Ha TOM $aKT, O KOHCTUTYLII AEMOKPAaTHYHUX AEP)KaB BTIAIOIOTH OAHI
1 Ti CaMi IPMHIIUIIY, SKi MAIOTD, IO CYTi, YHiBepCAAbHMI XapaKTep: paBa AOAMHHU, AeMOKpaTH4-
He CaMOBPSIAYBAHHS, CIIPABEAAUBICTb PO3IIOAIAY CycmiabHUX 6Aar Tomo. BoaHouac y pamxax
KOHCTUTYIIiIl OKPEMHX A€PIKaB Iii IPUHIIUIIN OTPUMYIOTh IAPTUKYASPHI iHTepIIpeTaril, sKi Bi-
AOOPAXKAIOTh CKAQAHHI ICTOPUYHUI IASIX pOPMYBAHHS BIAIIOBIAHUX HOAITHYIHIX KYABTYP.
“IToaiTruHa KYABTYPa Ti€l 9M iHIIOI KpalHM KPMCTAAIZyEThCA HABKOAO AIF0YOI KOHCTHTYIIL.
VY cBiTAl BAACHOI icTOpIi KO>KHA HaIliOHAAbHA KYABTYpPa KOXEH pPa3 PO3BUBAE BiAMiHHE TAyMayeH-
HSl OAHHX i THX CaMMX, BTIAGHUX i B iHIINX popMax pecny6AiKaHCbKoro YCTPOIO MPUHIUIIAX —
TaK¥X SIK HAPOAHHIT CyBepeHiTeT i paBa AFoAMHH.” ' Tox KOHCIUMYYiio MOYCHA 88aXCAMU TOUK 010
nepemumy yHiBepcasvHux NOAIMUUHUX yinHocmedl, 3 00H020 60KY, | KYALIYPHO HABAHMANCEHOT NOAI-
mu4Hoi icmopii, — 3 iHui020. YHiIBepCaAbHI IPUHITUIIM IIPAB AFOAUHH, AEMOKPAaTUYHOTO CAMOBPSIAY-
BaHHS, PIBHOCTI IIAHCIB MOEAHYIOTHCS TYT i3 KOHKPETHO-ITOAITUYHUMU iHTEPIIpeTalisIMU Pi3HUX

* Xabepmac, Bosaeuenue Apyzozo, 395.
'S Ibid., 395.
' Ibid., 217.
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BUAIB IPOMAASHCHKUX IIPaB, TAPTUKYAIPHUMU pOPMAMH aAMiHiCTPaTHBHO-TEPUTOPIaAbBHOTO
PO3IIOAiAY, MiCIIEBOTO CaMOBPSIAYBaHHS, IIPEACTABHUIITBA, COIIIAABHUX IapaHTiit Tomo. MoxcHa
2080pUMU NPO KOHCMUMYYiTiHY JidAeKMUKY YHIBePCAALHO-NPABOBO2O MA ICTOPUHHO 3YMOBAEHO20
KyAbIYpHO-NOAIMUMHO20, 140 8i003ePKAAOEMDCS Y KOHCMUMYyiliHux npunyunax ma nopmax. Ha-
IIPHKAQA, YHIBEpCAABHUIT IPHHIUII AEMOKPATHIHOTO CAMOBPSIAYBAHHS MOXKe HaOyBaTH pisHO-
MaHITHUX pOPM 3aAKHO BiA TPAAULIiH MiCIIeBOTO CAaMOBPSIAYBaHHS, aAMiHICTPaTUBHO-TEPHUTO-
PiaAbHOrO MOAIAY, IPUXHUABHOCTI AO YHITApU3My 4K peaepaAi3My Tomjo.

AAe, BOUEBUAD, 1151 AlaAGKTHKA YHIBEpCAABHOIO Ta ITAPTUKYASPHOTO 6yAa IPUTaMaHHA i KOH-
CTUTYLiAM KAACMYHUX HallioHAABHUX AepxkaB XIX—XX cTOAiITh, X04a KOHI[eNT KOHCTUTYIiHO-
ro maTpioTusmy He GyB AASL HUX aKTyaAbHEM. 3a [abepMacoM, KOHCTUTYLINHHUIL IATPIOTH3M
SIK crierjiqHUI MOTUBALIAHUI (eHOMEH 3'SIBASIETBCS ITICASI TOTO, SIK “KYABTYpa Ta A€p>KaBHA
HOAiTHKa AMepeHIiFOBAANICS CHABHIIIE, HK Yy HalliOHAAbHIN Aep>kaBi cTaporo tumy. ITpu nbomy
iaeHTHQIKAIII 3 BAACHUMM XKUTTEBUMHU GpOPMaAMHU i TPAAULILAMU HANIAACTYBAAKCS Ha ITATPiOTHU3M,
1110 3pOOUBCsT AOCTPAKTHIM Ta TAKUM, IO 3ACHOBYETHCSI BXKe He Ha KOHKPETHIH Hatjil SIK IfiaoMmy,
aAe Ha abCTPaKTHUX IPOIIEAYPAX Ta IPUHIHIIAX. "

Tabepmac rOBOPUTD PO TaKe BIAOKPEMAEHHS IIOAITHIHOI KYABTYPH i SIK PO PpaKTHIHUI
IIPOLeC, i SIK PO 3aBAAHHSI, HATSKAIOYM HA HOTO HOPMATUBHUI XapakTep. “PiBeHb 3araapHOI
[OAITHYHOI KYABTYPU IIOBUHEH OYTH BiAAIACHUI Bip PIBHS CYOKYABTYP Ta iX AOIIOAITHYHO cdOp-
MoBaHHX iaeHTHYHOCTe. ' TOAOBHUM YHHOM Ije CTOCYETbCSI CyOKYABTYPH €THIYHOI 460 KYAb-
TYpPHOI 6iABIIOCT, “THTYABHOI HaLjii,” OCKIABKH 3 HEIO YaCTO-TYCTO IIAYTAIOTh IIOAITHYHY KYABTY-
Py cycmiabcTBa 3araAoM. Byab-siKi AOTIOAITHYHO cPOPMOBaHi IACHTHYHOCTI HIOM HeNTpPaAi3y-
I0TBCS IIEPeA AUILIEM IIOAITHYHOI KyABTYPH, SIKa 3aBXKAH LIEHTPYEThCs. HABKOAO KOHCTUTYLT (260
OCHOBHHUX 3aKOHIB, HaBiTh SIKIIIO BOHU M He Ha3BaHi “KOHCTI/ITyuiE}o”). Taka HefiTpaaisanis i e
IIepEeXOAOM BiA KOHBEHIITHOI AO IIOCTKOHBEHIIIFHOI CTaAll moAiTHYHOI iHTerparnii. 3aBAsKH Bi-
AOKPEMAEHHIO IIOAITUYHOI KYABTYPH BiA €THYHO HACUYEHOI KYABTYPH O1ABIIOCTI, SIK 1 Bi iHIIHX
AOTIOAITHYHO CPOPMOBAHUX KYABTYP, CAM AEMOKPATHUHHUI IIporiec 6epe Ha cebe poAb coljiab-
HOTO iHTerpaTopa 3aMiCTh CIIIAPHUX iCTOPUYHMX HAPATHUBiB, MOBHU i TPAAULIIMHUX KYABTYPHUX
npakTuk. Hapoaruit cyBepenirer crae “mporjeAypasizoBatum’ i €AMHE, 10T0 BiH TOTpebye AAs
CBOTO 3AIMICHEHHSI, — MATPUMKY 3 00Ky AibepaAbHO-AEMOKPATHYIHOI IIOAITHYHOI KYABTYPH, SIKQ
Mae 6yTH yBiOpaHa rpomMaasiHaMu.

OTxe, KOHCTUTYLiIHHUI MATPiOTU3M SIK HOPMATHBHA iAesI TIPAIIOE B HATIPSIMKY YHiBepCaAiCT-
CBKOT'O PO3IMKHEHHSI OYAb-SIKOI KOHKPETHOI HAIl OHAABHOI IIOAITHYHOI KyABTYpH. Take po3iMKHeH-
HATPAE, HacaMIlepeA, Ha KOPUCTD BKAIOYEHHS Pi3HOMAHITHIX MirPaHTCHKUX TPYTI Y A€MOKPATHIHUM
nporiec $opMyBaHHS KOMYHIKaTHBHOI BAaAU. ITocTKOHBeHIIIMHA MOAITHYHA KYABTYpa, Bi-
AOKpEMAEHa BiA eTHYHO HACHYEHOI KYABTYPH GIABLIOCT], CTa€ 8i0KpUIMOI0 AASI BKAIOUEHHS OYAb-SIKHX
IHIIMX IPYTI i3 BAACHUMH KYABTYPaMH y HOAITHYHME rTpoliec. BoHa € NpUHITMIIOBO He3asepuieHot,
OCKIABKH A€MOKpATHYHI IIPOLIECH, 1O BiAOYBAIOTHCS B Hill, He € 3aIpOrpaMOBAHUMU Ha [IEBHHI

17 Xabepmac, “VcTopuueckoe cO3HaHWE U IIOCTTPAAULMOHHAS HAEHTHIHOCTD,” 129-30.
'8 Xabepmac, Bosaeuenue Apyzozo, 217.
' Habermas Jurgen, “Popular Sovereignty as Procedure,” in Between Facts and Norms, 487.
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pesyAbTar uM, THM biAble, Ha ycmix. [Hakime kaXkyds, BOHA € HAIPaBACHUM Y MaiOyTHE POEK-
ToM.>* KoHCcmanmoio 3aAuuaemucs Autie nocmiiina peiHmepnemais KoHCmumyyiliHux npunyunis
y c8imaAi H08020 0c6idy, MobmMo Mot camuti nPoyec KOHCMPYKMUBHO20 HABHAHHS, 8 PAMKAX SK020
docsieaemucs HOGULE pedAeKCUBHUIL PiBeHb CNIALHO20, IHCHUMYYITIHO 0OPMAEHO20 HUMMS.

BaacHe TyT BapTO 3BEpPHYTH yBary Ha CyllepedAUBII MOMEHT, SIKUF HASIBHUI Y rabepMacis-
CbKOMY PO3YMiHHi KOHCTUTYLiFiHOTO MaTpioTu3My. ITo cyTi, HiMerpkuit pirocod HaMaraeTbcs
CYMICTUTH ABi Pi3Hi iHTepIpeTaril bOro KOHIENTY, MiXK AKUMH 3aBXXAU iCHYBaTHMe HaIlpyXKe-
HiCTb. 3 0AHOTO 60Ky, [abepMac AOCHTH 9iTKO BUBHAYAETHCS Y CBOEMY PO3YMIHHI KOHCTHUTYLIii-
HOTO IaTPiOTU3MY SIK $OPMH COLIaABHOI IHTeTpallil, 0 IPUXOAUTH Ha 3MIHY “TIOYaTKOBOMY
Har_liOHamiSMy,”21 TOOTO SIK ¢$opMHU IMOAITHYHOI MOTHBAILI, SIKa BIAIIOBiAQ€E TIOCTKOHBEHITITHOMY
PIBHIO COLIIaABHOI IHTEPAKIII Ta MOPAABHOI CBIAOMOCTI 3 IX OPi€HTAIIi€l0 HA YHIBEPCaAbHI HOPMH
11 AHCKYPCHBHY IPAKTHKY OOIpyHTYBaHHs. 3 iHIIOro OOKY, BiH He BTOMAIOETHCS IIOBTOPIOBATH,
10 “OIIopa Ha IPUHIKIIN IPABOBOI AEPKABU Ta AEMOKPATil MOXKe <... > CTaTH PEaABHICTIO ¥ pi3-
HUX HAIlil (Ha HIASIXY AO ITOCTAHI[iOHAABHUX Aepx(aB) AMIIE y TUX BUITAAKAX, SKINO LI TP MHIIAIII
BKOpiHeHi y pi3HOMaHITHHX MOAITHYHUX KYABTYPaX KOXKeH pa3 Ha CBiit Aap.”>> YHiBepcaaicTChKi
NPHUHIUIN KOHCTUTYLHAHOI AeMOKPATil MatoTh 6y TH BKOPIHEHI Y OAITHYHIN KYABTYPI KOXKHOI
KpAiHH, BOHU IOBUHHI Oy TH CYyTOAOCHUMH MOTHBAM i [IePEKOHAHHSIM IPOMAASH. >

Ilepury inTeprnpeTariito MOXHA BUSHAYUTH SIK KOCMONOAIMU4HY, OCKIABKH B ii paMKaX IpaHuY-
HUM rOPU30HTOM PEaAi3allil KOHCTUTYLINHOTO MATPIOTU3MY € BCE AIOACTBO, APYTY — SIK napmiu-
KYASPUCMCbKY, OCKIABKM BOHA MIAKPECAIOE 3HAYEHHS MAPTUKYASPHUX IHTEPIIpeTaltiil yHiBep-
CaAbHHUX IPHHIHIIIB, OB I3aHUX 3 AOKAABHUMH MOAITHYHMMHU KYABTYPAMH, i caMe B IJUX iHTep-
IIpeTalisiX yKOpiHIO€ KOHCTUTYIHMHIN maTpioTusM. Ilepima iHTepriperanis TsoKie A0 IOAITHYHOI
dirocodii AiﬁepaAbHoro KOCMOIIOAITH3MY, SIKa HE BU3HAE 3a MOAITUMHUMU KOPAOHAMH AEPKaB
MOPAABHOI PeAeBAHTHOCTI, APYTa — AO AiOepaAbHOIO HalliOHAAI3MY, SIKUIT HATOAOIIY€E HA HEOO-
xigHOCTI MeBHOI “conietaabnoi kyasrypu” (B. Kimaika)* aast yenimmoi corfiaabHoi iHTerparii
cycriabcrBa. OOHABI IHTepIIpeTaLlil alleAIOI0OTh AO YHIBEpPCAABHIX HOPM Ta iHKAIO3UBHOTO AEMO-
KPaTHUYHOTO MOAITHYHOTO AUCKYPCY. AAe AAS ITepIIO] HeMa€e AeTITUMHUX OOMeXXeHb iHKA3il,
BCi bap’epy Ha il MASIXy MOXYTb OYTH OAOAQHUMH 3aBASIKU “KOHCTPYKTUBHOMY HAaBYaHHIO,
MOPAABHOMY AOPOCAIIIAHHIO, K€ BEAE AIOACTBO AO IIOCTKOHBEHIIMHOI, a OT>Ke M A0 IIOCTHa-
LiOHAABHOI IACHTHYHOCTL. Apy2a s 86a4ae maxi 0OmexneHHs 8 MUxX iHmMepnpemayisx KoHcmumy-
Uity SKi MOXCYMb SMIHUMU CAMY CYMHICMb noAimuuHozo yirozo. OTxKe, pisHUIIA BKa3aHUX iHTep-
IIpeTalii KOHCTUTYLIMHOTO MAaTPiOTU3MY ITOASTA€ He B HOPMATUBHIM Opi€HTAIlil BAACHE I[bOTO
KOHIIEMNTY, a, CKOpillle, y TUTaHHi HOTO 3aCTOCYBaHHSI.

20 Muller, Constitutional Patriotism, 61.

! Xabepmac, Boseuenue Apyzo020, 216.

> Xabepmac, Ipanuypt neoucmopusma, 143.

 Habermas, Citizenship and National Identity, 499.

2#TTip conieTaAbHOIO KyAbTyporo KiMaika posyMie “IHCTUTYLIMHO TOBHY KYABTYPY, SIKa € TEPUTOPIaAbHO
CKOHIIeHTPOBAHOIO Ta 6asyeTncst Ha criabHii Mosi: Will Kimlicka, Multicultural Citizenship. A Liberal
Theory of Minority Rights (Oxford: Clarendon Press, 1995), 76, 80.
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ITonpu HaMaraHHA HeCcynepevyANBO IIOEAHATH Ifi ABi PI3HOBEKTOPHI iHTepIpeTaliil, Bech KOH-
TekcT pirocodii Fabepmaca Bkasye Ha OO TSDKIHHS AO KOCMOIOAITHIHOTO PO3yMiHHS KOHCTH-
TyIiMHOro nmarpiotusmy. Bin Bu3Hae, Mo HallioHaABHI TPaAMIii Ta BiATIOBIAHI HaIliOHAABHI
iAEHTUYHOCT] IPOAOBXKYIOTb OYTH KUTTEBOI GOPMOI0, IIJ0 MAE IIPUBIACHOBAaHMUIT CTATyC. AAe
Ha IMOCTKOHBEHIIMHIN CTaAil COIliaAbHOI iHTepaKIlil BOHU BXe He n0Tpe6y}0Tb “ueHTpaAbHoI
TOYKH, Ae BOHU POKYCYIOTbCS i iHTErPYIOThCS y HallioHAAbHY iAeHTHaHicTD. ? [i Micie 3aitmae
KOHCTUTYLiMHO-IIATPIOTHYHUI 3B SI30K, SIKUI 6a3y€eThCs Ha abCTpaKTHil iael AeMOKparii Ta rpas
ATOAMHU. AAe, BOYEBUAD, TaKa BIACYTHICTD “IleHTPAABHOI TOUKH PEASTHBI3y€ He AMIIe iAeH-
TUYHOCTI B paMKaX iCHYIOYMX TOAITUYHHIX KOPAOHIB, a 1 CTAaBUTD ITiA CYMHIB AETiITUMHICTb CAaMHX
ITIX KOPAOHIB 3i BCiMa HaCAiAKaMH, IIT0 BUIIAMBAIOTD 3BiACH. ] X04a TeopeTHKU KOHCTUTYIIiHHO-
IO MaTPiOTU3MY IIPATHYTh BIAMEXKYBATHCh BiA TAKOTO POAY IUTaHb,? iMIAiKarii YHiBepCcaAicTChKOI
iHTeprpeTanil I1bOro KOHLENTY € AOCHTb OUeBHUAHUMU. Bpemri-pemT cam I'abepmac cTaBuTh
IUTAHHS PO “MIOAITHYHY KOHCTUTYIIIO AASI TIAFOPAAICTUYHOIO CBITOBOTO CIiBTOBAapHCTBa, >
10 AOCHTD IIPO30PO BUCBITAIOE€ PO3BUTOK MOTO MOAITUYHOI AyMKH 3aTaAOM i KOHIIENITY KOHCTH-
TYIIMHOTO IATPiOTU3MY 30KpeMa.

Xoua BUAQETHCS AOTIYHHUM, IITO TIOCAIAOBHE PO3TOPTAHHS PO3YyMiHHS KOHCTUTYIIi SIK TOUKH
[IepeTUHY YHIBePCAAICTCHKUX IPABOBHUX IIPHMHIUIIB Ta iCTOPUIHOI pOPMHU IX BTIACHHS 3 HEOO-
XIAHICTIO Bepe AO PO3YMIHHS KOHCTUTYLIFIHOTO MATPiOTU3MY He AHIIe SIK BIAAQHOCT] abcTpak-
THUM YHiB€PCAAbHUM IIPUHIUIIAM, A i SIK 3aXHCTY KOHKPETHOI IOAITHYHOI pOopMHU IX BTiACHHS,
TO6TO KOHCTUTYIIMHOIO AAAY, IO MA€ BAACHY, iHOAL AOCHUTD BaXKKy ¥ eMOIiITHO HaCUYEeHY, iCTO-
pito cTaHOBAeHHS. 3BiCHO, B OCTAHHbOMY BHITAAKY He HACTHCS IIPO 3aXHCT KOHCTHUTYIHMHOI Ae-
FaABHOCTI Y BCix 1i HIoaHCax i AeTaasx. IIpome deski napmukysspui inmepnpemayii yHisepcaroHux
HOPM MAMb NPUHYUNOBE 3HAUEHHS OASL ideHmuuHOCMi 8i0N0BIOHOT NOAIMUUHOT KyAbmMYypU, i be3
ix saxucmy came norimuune yire cmae npobremamuunum. HepooIiHKa 11bOTO APYTOTrO acIeKTy
KOHCTHUTYI{IHOTO IaTPiOTU3MY POOHTS Lje IOHSTTS HEPEAEBAHTHUM CbOTOAHIIIHIM BUKAMKAM,
a OTXKE i BPa3AUBUM AASI KDUTHKH.

T'abepMac He BIATIOBiAQ€ Ha KAKOUOBE ITUTAHHS, SIKE IIOCTAE Y 3B 513Ky 3 KOHCTUTYLHIHOIO Ala-
AEKTHKOIO YHIBEpCAABHOTO T IIAPTHKYASIPHOTO: SKUM HUHOM i 3A605KU Homy 8i00ysacmbcs me,
140 8iH HAZUBAE “NOATMUMHO-KYALIYPHUM YKOPiHeHHIM YHIBEPCANICICOKUX 0CHOBONOAONEHL OemO-
Kkpamu4Hoi npasosoi depxcasu? BoueBUAD, CTOCOBHO OKpEeMHX CIIABHOT MOXKHA Ka3aTH IIPO iCTO-
PUYHII XapaKTep TAKOTO YKOpiHeHHs. AAe SIK OYTHU 3 TUMH CIIABHOTAMH, KYABTYPa SIKUX He OyAa
CYrOAOCHA, CKaXXiMO, LIHHOCTSIM A@MOKpATil 4M iHAMBiAyaAbHOI aBTOHOMII? Sk HacAipOK, 6e3
BIATIOBiAl 3aAMIIIAIOTHCS i ABA OXiAHI Bi ITboro mutaHH:. To-nepute, w0 po6umu 8 mux sunaoxax,

% Xabepmac, Hcmopuueckoe cosnanue u nocmmpaduyuontas udenmuurocms, 130.

26 4.-B. Mioaaep BKasye, 0 KOHCTUTYIHHUM TATPiOTU3M — “Ile He camocCTiliHa Teopis $opMyBaHHs
TIOAITUYHHMX KOPAOHIB, a OTKe, He BiATIOBiAa€ Ha MUTAHHSA NPO MOAITHYHE CAaMOBM3HAYeHHs, Ha sKi
KOHKyPyIoUi TeOpii, Taki sk AibepasbHHit HarjioHaAI3M, iAkoM Moran 6 Bianosicta” (Muller, Constitutional
Patriotism, 48).

7 JOpren Xabepmac, Mesxdy namypausmom u peauzueil, miep. ¢ Hem. B. M. Cxyparosa (Mocksa: Beco
mup, 2011),293-331.
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KoAu maxe ‘ekopinenns” e 6i00ysaemucs 306cim? I1o-Opyze Homy, 6 OKpemux 6Unadkax Hasimy make
BKOPIHEHHS He PSmye NoAimuyHi Hayii 8id poskory?

ITocraBAeHi MUTAHHS BiAOOPAXKAIOTD Ti BUKAMKH, 3 SIKMH 6€3I10CepeAHbO CTUKHYAHUCS bara-
TO KPaiH CBITy 3a OCTaHHE AeCATHAITTA. Mirpanifina xpusa y €BpoIi COPHYMHUAA TTOTYXKHIH
CIIPOTHUB IOAITHIT BU3HAHHA Ta iHKAO3ii, IPOSIBOM YOT0 CTaB IpaBHil mmoIryAism. Ieit peHoMen
He MO)KHA BBaXKATH AUIIIe KOHCEPBATHBHOIO PEAKIN€I0, IKa BIAKUAAE “OiABIIICTD” THTYABHUX
Hallill Ha KOHBEHIIIHY CTaAil0 MOpaAbHOI cBiaoMocTi. BiH, ckopile, Bkasye Ha cyTHiCHY mpo-
0AeMy YHIBEpCaAiCTCHKOTO PO3YMIHHS KOHCTUTYIHHHOIO MATPIOTU3MY: HOr0 6e3nopaAHicTb
HepeA THMH MEHIIMHAMHY, SIKi He X0y Th [IEpPEFIMAaTH TOAEPAHTHY AlbepaAbHY IIOAITHYHY KYABTY-
Py, cpopmoBary 6iapmmicTro. 3 iHImoro 60Ky, MacoBuil pyx 3a ceneciro KaraaoHii, cerraparucrcski
pyxu B IlToTaanaii, Kpaini backis, Ha Kopcuni, 3pemroro, bpek3uT AOBOAATD, IO i B paMKax
YCHIIHUX AlbepaAbHIX AEMOKpATiit 400 06’€AHAHb AibDepaAbHO-AEMOKPATHYHHX ACPIKaB MAIOTh
MiCIle CYCITIAbHI PO3KOAH.

Y paMKax KOHIJeIIii KOHCTUTYL{HOTO ATPiOTH3MY MePIINii BAKAUK MOXKe Oy TH OCMHCACHHIT
SIK MTAPAAOKC TOAEPAHTHOCTI: SK IOAITHYHA CIIAPHOTA MAa€ MOBOAUTHCH i3 HETOAEPAHTHUMU
MEHIINHAMHY, 10 KOPUCTYIOTHCS BCiMa OAAraMK TOAEPAHTHOI AibepaAbHO-AeMOKPATUYHOI ITOAI-
THYHOI KyABTYPU. APYTHil BUKAVIK BKa3ye Ha OIABII IIPUXOBAHY IIPOOAEMY: 3d Henosazow 00 Ai-
0eparvHo-0emoKpAMUHHOT KYABITYPU MOXCE NPUXO0BYBAMUCH HenoBdzd 00 KYAbMYPU MUMyAbHoT
OiAbUoCi, SKA Y10 KYALIYPY BUPOOUAA i 3 IKOK Ysi KYALIMYDA 3AAUUAEMbCS NOBSI3AHOK0 Y NEBHUT
yHiKaAbHULE cnoci6 (HanpuxAad, Yepes BUKOPUCMANHS 8 NOAIMUUHILL KyAbmypi 8i0nosionoi Hayio-
HAALHOT Mosu). Y 1jbOMY BHITAAKY HEIIOBAra AO iCHYIOUHX ITOAITHMYHHX iHCTUTYIIH CTa€ AMIIe
HacAiAKOM HeroBaru A0 6iapmrocti. KoHCTHTYIiHN HaTPiOTH3M MOXKe OiABII-MeHII epeKTUB-
HO BIIOPATHCh i3 IEePIINM BUKAMKOM, aA€ APYTHH BUKAMK BCTAHOBAIOE HE3AOAAHHY MEXY AAS
MIOAITMYHOI iHTerpalii Haljil Ta PaHO M Mi3HO 3yMOBAIOE CELIE€CiIO TeBHOI YaCTHUHM Il TPOMAASH.

IV. MapapoKe ToNepaHTHOCTI i MeXi KOHCTUTYLIHOrO NATPioTU3MY

Sk AibepaAisM, Tak i MyABTHKYABTYPAAi3M 3aBXKAH BUXOAUAH 3 TOTO, IO y BEAMKHX HAIIOHAAD-
HUX CYCIIIABCTBaxX Hebe3IeKa IIOXOAUTH 3 6OKY OiABIIOCTI CTOCOBHO MEHIIOCT] YK MEHIIOCTEL.
OTxe, FOAOBHE 3aBAAHHS AibepPaAbHOI IIOAITHKHU MTOASITAAO B TOMY, 06 3a0e3mevnTy mpasa
MEHIIIOCTI (HK IHAMBIAyaADbHi, TaK i KOAeKTI/IBHi). IToaiTuuni mporecy, mo BiA6yBaIOTbC5I OCTaH-
HIMH A€CATHAITTSIMH, TIPOAEMOHCTPYBAAH, [0 MOXe BiAOyBarcs i 3BopoTHe. Hebesmexa Moxe
[IOXOAUTH He AUIIIE Bip KYABTYPH GI1ABIIOCT] ITOAO KYABTYPHY MEHIIIOCTI, aA€ I Bip HETOAEPAHTHHX
4H iAAiGepaAbHIX MEHIIOCTEH MOAO TIOAITHYHOI KYABTYPH OiABIIOCTEI.

BxasaHui1 Ipo1iec BXKe CTaB IPEAMETOM 0OrOBOPEHHS B CEpeAOBHIL MOAITHIHUX pirocodis.
Tak, B. Kimaixa koHCTaTyBaB, mo Ha moyaTKy XXI CTOAITTS BiAKPHBA€ETHCA AHTUMYABTHUKYAD-
TypaAiCTChKUI QpPOHT, KU 3BEPTA€ yBAry Ha Ti HeOe3IeKH, sKi MOAITHKA MyABTHKYABTYpa-
Ai3My Hece AASL EAHOCTI IIOAITHYHOI KYABTYPH CIIABHOT.”® BoueBHAD, HAAQHHS KOAGKTHBHUX
IpaB IeBHUM I'PylaM CYCIiAbCTBA CTaBMTb IX y NpPUBiAeHOBaHe CTAHOBMIE IJOAO iHIIUX

*% Kumanka, Cospemennas noaumuueckas gurocodus. Beedenue, 462-63.
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rpyn. OTxe, € BeAUKi pU3HKU BUHNKHEHHs KOHKYPEeHIIii 3a MpUBiAel, a TAKOX HEBAOBOAEHHS
cepep uAeHiB HenpuBiseiioBanux rpy. IJe sxopcrkime i3 riporo npuBopy BucaopatoeTbest O. Oy-
KysiMa. BiH OSICHIOE Cy4acHY IPaBOIOIYAICTChKY XBHAIO, sIKa A€AAAl OiAble 3aXOMAIOE Pi3Hi
KPAIHH CBITY, POBAAOM AIBHX Al6epaAiB, sIKi 3aHAATO 3aXOIUAKCS IUTAHHAMH COLIiaABHO] iHTe-
rpanil BUKAIOYEeHHX 91 MapriHAABHUX IPYIL, 3a0yBIIH [IPO OGIABIIOCTI, SIKi He AuIIe CHOPMYBAAK
BIAIIOBiAHI IOAITHYHI KYABTYPH, a i MIPOAOBXKYIOTh HaAABAaTH IM HaHiCTOTHIIIY MiATPHMKY.
Y peayabrari 1ji 6iABIIOCT] CTAAYM MAPTiHAAI3YBATHCh Y PAMKAX OAITHYIHOTO AUCKYPCY, AA€ PAa3OM
i3 TUM 3a3HaAa Aerpajanii i moaitmyHa KyabTypa. Lle 3yMoBHAO CydacHy Mirpariio IOAITHK iAeH-
THYHOCTI 3AiBa HAIIPaBo, iHIIA Ha3Ba SIKOI — IPABOIIOITYAICTCHKUI IOBOPOT.”

SIxi penenTi IPONOHYIOTHCS AAS BUXOAY i3 1i€l curyaryii? I uu 3pAaTHHM KOHCTUTYLMHIH
HaTpioTusM 6yTH OAHMM i3 Takux pemnentis? KimMaika IpOIIOHy€e po3pisHITH KOAGKTHBHI IIpaBa
3aA€XHO BiA TOTO, CIIPSIMOBaHi BOHH Ha “BHYTpIlIHI 0OMeXXeHHs,” YU Ha “30BHIIIHIN 3aXK1CT”
YAEHIB BIALIOBIAHUX IPyIL*® MeHIMHA Ma€ IIPaBO Ha KOAEKTUBHI IIpaBa, KO II iAeHTUYHOCTI
3arpOXYIOTh “30BHIIIHI” MO BiAHOIEHHIO AO IPyTH (B MeXaX MOAITHIHOT CIIABHOTH) PUSUKH,
HAIIPHKAAA BTpaTa piAHOI MOBH 200 cTaTycHi 0OMexxeHHsL. Y Ljiil cuTyail, 3 AibepaAbHOI TOYKH
30pYy, BapTO 3a0€3I1eYrTH MEHIIUHY PECYPCaMH, sIKi AOIIOMOSKYTb 1i 3aXUCTUTH CYTTEBI eAEMEH-
TH 1i pOpMH KUTTSL. BOAHOUAC HEAETITIMHIME € TOBHOBAYKEHHS, SIKi AO3BOASIIOTH I'PYIIi 06Me-
JKYBaTH CBOIX YAEHIB y Ai0epaAbHUX IIpaBax, HAPUKAAA 3a00POHATH IM BUXOAUTH 3 IPYIIN
a60 3MyILIyBaTU BUKOHYBATH [IEBHI IIPOLIEAYPH YU PillleHHS BCyIIeped IXHil BOAL

Taxe pospisHeHHs AO3BOASIE AUQEPEHITI0BATH ABa Pi3Hi BUAY IPYI BiATTOBIAHO AO iX BHY-
TPIIIHBOTO CTABAEHHS AO CBOIX YAEHIB — AiOepaAbHi Ta iAAiGepaAbHi, a TaKoX pisHi cTpareril
KOHCTHUTYIIifHOTO IIaTPiOTU3MY, CIIPAMOBaHI Ha COIiaAbHY iHTerpalilo 4AeHiB Iux rpyIL. I'pymu,
SIKi BUMAraroTh IIPaB, COPAMOBAHUX AUIIE HA 30BHIIIHIN 3aXHCT, i SKi He HAKAAAAIOTh Ha CBOIX
YAEHIB OOTSDKEHB, IO CyIepeyaTh AibepaAbHIM IPaBaM, € CYMiCHIMH 3 AiGepaAbHOIO AEMOKpa-
Ti€I0, i KOHCTUTYLIMHUMI IATPIOTH3M B 1IbOMY BHUITAAKY € CTpaTeri€lo iHTerpamii rpynu Jepes
AMCKYCIIO IIOAO CITPaBEAAMBOCTI HAAQHHSA TUX YM iHIIMX KOAeKTHUBHUX 1paB. I'pymy, ki BuMa-
raloTh MpPaBa Ha 30BHIIIHIM 3aXUCT, aA€ BOAHOYAC MPOMAryIOTh i 3aCTOCOBYIOTh BHY TPilllHi
00Me)KeHHS IJOAO CBOIX YA€HIB, MOXYTb OyTH BU3HAUeHi sk iaaibepaanni. 3a Kimaikoro, Aibe-
PAABHO-AEMOKPATHYHA AeP>KaBa He MOXKe IIOTOAUTHCD 3 0OMeKeHHSIMY iIHAUBIAYaAbHUX ITPaB.
€AMHO MOXAMBA B ITilf CUTYyaIlil CTpaTeris KOHCTUTYIIMHOIO IATPiOTU3MY OASITATHME B TOMY,
1106 CTaTH MAKCUMAABHO IIPUBAOAUBOIO $OPMOIO BUOOPY AAST OKPEMHX IIPEACTABHUKIB iAaibe-
paabHuX rpyIL IToAiTHyHa iHTErparis UX Py MOXKAUBA AMIIe HA PiBHI iIHAUBIAyaAbHOI iHTe-
rpamii ix 9YAeHiB.

Aundepeniianis 1[ux ABOX BUAIB IPYII 3a3BUYall Ma€ iA€aAPHO-THIIOBUI XapakTep. Y peaAb-
HOCTI 9aCTO-T'yCTO 30BHIIIHIA 3aXUCT i BHY TPillIHi 0OMEXXEHHS € HACTIABKH IO EAHAHUMH, IO iX
BaXKKO AuQepeHIIiIoBaTU OAHE Bip opHoro. Hampukaap, 060B’13K0Be IKiAbHE BUBYEHHS $pan-
I[y3bKO1 MOBH Y KBeGeKy MO>K€ TAYMAYUTHCh i SK 30BHIIIHIA 3aXMHCT, i K IIeBHEe BHYTPIillIHE

* Francis Fukuyama, Identity. Contemporary Identity Politics and the Struggle for Recognition (London:
Profile Books Ltd, 2018), 90, 119.
3 Kimlicka, Multicultural Citizenship, 35-44.
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OOMEKEeHHS AAS YACHIB IPYIH. Y IIUX CKAAQAHHUX CHTYAI[isIX CTpaTeris KOHCTUTYLIMHOTO IaTpio-
THU3My [IOBUHHA OYTH CIIPSIMOBaHa Ha IPOBEAEHHS YiTKOI AiHII pO3MeXyBaHHS MOAITHYHO]
KyABTYPH CYCIIIABCTBA F €THYHO HACHYEHOI KYABTYPH MEHIIOCTI. Y IPaKTHYHOMY IIAQHi Ile 03-
Hayag, IO YACHU MEHIIHH, IIONPHU cHeludiKy iX pOpMHU KUTTS, HOBUHHI 6y TH 3a0e3medeni BciMa
AibepaAbHO-AeMOKPATUIHUMH IIPABAMY, BiA SIKUX 32A€KHUTH IIPOAOBXKEHHS IX XKUTTS, ¥ TOMY
YHCAL f IPOAOBYKEHHS TPAAUIII BIATTOBIAHUX IPYIL. BUXOASYM 32 paMKU IPYITH, CKaXKiMO, BAU-
BalOYKCh Y MPOL[EC AEMOKPATUIHHMX Bn6opiB, IX YACHU IPHEAHYIOTHCS AO 3aTaAbHOI MOAITHYHOI
KyABTYPH CYCITIAbCTBA i B IIbOMY CEHCi IPOSBASIIOTD CBilt KOHCTUTYIIMHHI MAaTPiOTU3M. Y KOXK-
HOMY KOHKPETHOMY BHITAAKY iHTerpalis rpymnu a60 1 YAeHiB € IIPEeAMETOM OKPEMOTO IOAITHY-
HOTO AMCKYPCY, 3aIIOPYKOIO SIKOTO € GaKaHHS 00AAIITYBATHU CIIIABHE XXUTTS B PAMKaX EAUHOI
A€pXKaBH.

ITpo6aema moAsirae B TOMY, 10 Ha MPAKTHI Take GaxkaHHs Moxke 6yTH BiacyTHE. II]o BipOY-
BAEThCSI B CUTYAllil, KOAU y YaCTUHHU IPOMAASIH, KA iAeHTHPIKYE ceOe 3 [IEBHOIO IPYIIOL0, BIACYT-
Hi MOTUBM AOAYYATHUCS AO CITIABHOI MOAITHYHOI KyAbTYypu? Lli MuTaHHA 3MYIIYIOTh AOTIOBHUTHU
Andepenmianiro Kimaiku me opHiero maporo. AAst MOAITHYHOI iHTeTpartii Ma€ 3HAYEHHS He AHIIIe
AudepeHIfialia MeHIINH Ha Ai6epaAbHi Ta i.AAi6epaAI:Hi, aAe i ix AudepeHIialia 3aAeXXHO Bip
CTaBAEHHS AO KYABTYpH OiabirocTi. SIk AibepaabHi, Tak i iAAi6epaAbHi IpyIu MOXKYTb O6YTH TOAE-
PaHTHUMHU 260 HETOAEPAHTHUMH IOAO KYABTYPH 6iabimocTi. I came Ha [ibOMY piBHI KOCMOIIOAI-
THYHI CTpaTerii KOHCTUTYIIHOTO MaTPiOTU3MY BIIMPAIOTHCS y HE3AOAQHHHUIL 6ap ep, a HANOIABLI
PeaAiCTUIHHMM BUXOAOM i3 ITi€l CUTYallii CTa€ Celecis YaCTUHU TPOMAASH 3 TOAITHYHOTO LIIAOTO,

SKa MOXKe MaT! MUPHHt 260 KOHPAIKTHHIL XapakTep (AHB. Ta6AHIIIO).

Crparerii KOHCTUTYLIHOTO ITATPiOTH3MY 3aAEXKHO BiA TUITY TPYII,

IO MPETEHAYIOTh Ha KOAGKTHBHI IIpaBa

AiGepaabHi rpynu Iaai6epaabHi rpynn
ToaepanTHi m0A0 6isbmocTi I'pynosa inTerpanis InauBiAyasbHa iHTErpanisa
HeroaepanThi mopo
i P . oA Mupna cenecis Kon¢aikTHa cenjecis (Biima)
6iapmocTi

STk MOXKe IIPOSIBASITHICH HETOAEPAHTHICTD IPYII IIOAO IIOAITHYHOI KyABTYpH 6iabmocTi? I uu He
€ Il HETOAE€PAHTHICTh 3BOPOTHIM 6oKxoM pisHOMaHITHUX e(eKTiB HeCIPaBeAAUBOCTI, SKi mpu-
x0BYye 1151 KyAbrypa? Kaacuurmit AibepaaizaM i MyABTHKYABTYPaAi3M CXHUABHI TO3UTHBHO BiAIOBi-
AATH Ha OCTAHHE ITUTAHHA. AAe TaKa BIATIOBiAb @)X HifK He BUpilIye npoGAeMy HETOAEPaHTHUX
MEHIIIOCTeH Hi B TEOpeTUYHOMY, Hi y IpaKTHYHOMY TAaHi. [TuTanHs B TOMY, 10 HaBiTh BAACHe
TOHKA i1 aCTPAKTHA ITOAITHYHA KYABTYPA 3aAMIIAETHCS [TOB SI3aHOIO 3 IIOAITHYHO0 KYABTYPOIO
6ispmocri, mo ii cpopmyBasa. Aae un BApTO BBAXKATH TAKY ITOB SI3aHICTD MEPENIKOAO0 Ha IIASIXY
MOAITHYHO] coIliaAisanii okpeMux rpym?

TabepMac HaroAoIIye Ha TOMY, IO TOAEPAHTHICTh epepbadae HasIBHICTD ‘A0OpuX” 1 pa-
I1IOHAABHUX Cy0 €KTUBHHX apIyMEHTIB, Ha ACTABI SIKMX IPOMAASHU IPUXOASITh AO OOTPYyH-
TOBAHOI HE3IOAH, 1K, OAHAK He 3auilae ix iHTepakuii Ha moAiTnanomy piBHi. ToaepaHTHICTD
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CAip BIAPIBHSTH Bia yrepeAskeHb, SIKi HEMOSKAUBO TOAEPYBATH, iX MOXKHA Auine AoAaTh.”' Aae,
CIIMPAIOYHCh HA TaKe BU3HAYEHHS, BIAAAHICTD “GiAbIIOCTES” ITeBHUM APTUKYASIPHUM eAeMeHTaM
BAQCHHUX ITOAITHYHHUX KYABTYP TaKOXX MOXe OyTH OOIpyHTOBaHa 3 [O3ULiN “‘A06pux” pa-
IJiIOHAaABHUX cy6’eKTHBHHx apTYMEHTIB i B [bOMY CEHCi A€TiTMMHO BUMAraTH TOA€PAHTHOCTI
A0 cebe. Ao TaKUX MAPTUKYASIPHOCTEN HEOOXIAHO BIAHECTH MOBY IIOAITHYHOI KYABTYpPH Ta i
ICTOpUYHY CHAAIMHY, 6e3 AKoi BIATIOBiAHA ITOAITHYHA KYABTYPa BTpada€ CBOIO iAeHTUYHICTb.

Byab-sika MOAITUYHA KYABTYPa Ma€ CBOIO MOBY, TOOTO MOBY, SIKy BUKOPHCTOBYIOTD IIOAITHYHI
Ta aAMiHicTpaTuBHi iHCTHTYTI. TpHBaAMit Yac Ha 3HAYHIH TepUTOPil EBPOIH IIi€}0 MOBOIO 6yAa
AaTyHA. 3 TTOCTYTIOBOIO HaIliOHAAI3AITiEI0 AepP>KaB HABIiTh iMITepChKi AepskaBHI iHCTHUTYTII mepe-
FMIIAM HAa MOBH OiABIIOCTeN HaCeAeHHs, TOOTO, BAACHe, Ha Hal[ioHaAbHI MOBH.> Sk AOBOASATD
iicTopmuHi, i cydacHi IPUKAAAM, MOBA IIOAITHYHOI KYABTYPH He IIOBHHHA 30iraTHCs 3 eTHIYHIMHU
KOPAOHAMU BiATIOBIAHHMX HOCIiB. A Al HOPMAABHOTO PO3BUTKY IOAITUYHOI KyABTYPH AOCTaTHbHO
TOrO, 06 L[i€F0 MOBOIO BOAOAIAM BCi YACHHU IIOAITMYHOIO I[IAOTO, TO6TO m06 6yAa IeBHa NpHU-
XHUABHICTbh AO MOBH IMOAITUYHHUX iHCTI/ITYI.]iﬁ.33 AAe MalOTDh MicIie IPUKAAAM BIAMOBH Bip y4acTi
B [IOAITHYHII KYABTYPI caMe Yepe3 HeOaKaHHS IPUIMATH MOBY L€l KyAbTypH. SIckpaBuit mpu-
Kaap — Kanaaa, y sxiit 6oporsba ¢ppaHkoPoHIB pusBeAa A0 iHCTHTYLIaAi3amii ¢ppaHIy3bKOI
MOBH SIK “peaeparbHOL.” YKpaiHChKi TOALT 2014 poKy TexX € IPUKAAAOM ITOAIAY OAITHYHOI HAIIil
Y 1MOMY 4UCAL 33 MOBHUM IpUHLUIIOM. I Tpu 1iboMy AiHig po3MesxyBaHHS IpOAAraAa He MXK yKpa-
THOMOBHHMMH Ta POCIMCPKOMOBHMMHM YKPAIHIISIMH, 2 Mi>XX IPUXMABHUKAMHU YKPaIHCHKOI MOBH
SIK EAUHOI AeP>KaBHOI (MOBI/I TTOAITHYHHUX iHCTnTyuiﬁ) 1 IPUXMAPHUKAMH HAAQHHS CTaTyCy Aep-
JKaBHOI POCIFICHKiF MOBI. AASI 060X IPYII IPOMAASH Lje IINTAHHS MAAO He CTIABKU YTHAITApHUIA,
CKiABKM BOKAUBHI CUMBOAIYHUM XapaKTep.

Tabepmac HaBoputs mpuxaapu CIITA i ITIBefinapii sik KpaiH, y KX CIIABHICTb MOBH, €THI4-
HOTO 1 KyABTYPHOTO [IOXOAKEHHSI He € KOHCTUTYTUBHUMU IPUHIIUIIAMU IOAITHYHOI KyABTYpH.>*
LTi npuxAaAu € peAeBAaHTHUMU AMIIIE IOAO UTAHHS eTHIYHOTO TIOXOAKEHHS.

Y CIIIA aHraificbka MOBa SIK MOBA OAITHYHOI KYABTYPH BiA ITOYATKY iCHYBAaHHS Aep>KaBH
He CTaBHAACH ITiA CyMHIB. AifICHO, CaM XapaKTep aMepHKaHChKOI ACPIKaBH SIK “AepIKaBU eMirpaH-
TiB” BKYIIi 3 FApAaHTOBAHMMU AlGePaABHUMY CBOOOAAMU 1 ITOTY>KHUM eKOHOMIYHUM IIOTeHIIia-
AOM 3aBXXAU POOHAH Ti IPHUBAOAUBOIO AASI AFOAEH 31 BCOTO CBITY. AA€, IIONPY BCIO MYABTHKYAD-
TYPHICTD L€l AeP>KaBH, CaMe aHTAIICbKa MOBa OYAQ i IPOAOBXKYE 3aAUIIATHCS BAXKAMBIM YUH-
HUKOM IOAITHYHOI aKyAbTypalil Ta MOBOIO “COLieTaAbHOI KyABTYPH, SIKAa OXOIAIOE BCi
IHCTUTYLI.

31 TIpo pi3HHIIO MDK Cy6 €KTUBHIMMU PaljiOHAAbHUMH apryMeHTaMU Ta yIepeAKeHHsIMH: Xabepmac,
Medxcdy namyparusmom u pesuzuei, 288.

32 THOAL e 6yAr He MOBHU OiABIIOCTeI, @ HAIOIABII PO3BHUHYTI Ta IIPUCTOCOBAHI AO AAMIHICTPATUBHOTO
YIIpaBAiHHS MOBH (HAaIIPHKAAA, HiMeIjbKa B ABCTpiiicbKift MOHApXii).

33 CaMe IPUXUABHICTD AO QHTAIFICHKOI MOBH SIK MOBHU [IOAITHYHUX IHCTHTYL{ii 3yMOBHAQ IIBUAKHUI [IPOLEC
iHTerpanii MirpanTiB y moaituuny xyaprypy CIITA. Tak caMo MpUXHABHICTD POCIICHKOMOBHUX YKpaiHIIiB
AO YKpPaTHCHKOI MOBH 3yMOBAIO€ iX 6€3[p06AEMHY IHTerpaLiio B yKPaIHChKY [OAITHYHY KYABTYPY.

* Habermas, Citizenship and National Identity, S00.
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IITBefinapis AIFICHO € OAHMM i3 He6ararbOX PUKAAAIB A€PIKaB, IIOAITHYHA KYABTYpa SKUX
0a3yeTbcst Ha KIABKOX AepXKaBHHX MOBax. AAe crenuika MBeHAIapchKol MYyABTUKYABTYPHOCTI
He B OCTaHHIO YepTy BKOpPiHeHa y AOBIOMY IIPOTHCTOSIHHI il KAHTOHIB OTOYYIOYMM IIOAITUIHUM
CBiTaM sIK 4epes ix reorpaiuyHy BiAOKpEMACHICTb, TaK i Yepe3 3a3iXaHHs MOI'yTHIIIUX MOHApXi4-
HHX AepKaB, Hacammepea CpsmenHoi Pumcpkoi immepii. [TpoTucTosHHS 30BHIIHIM CHAAM ITO-
sicHIO€ i To1 dpakT, mo Ao cepearHy XIX croairTs IBefimapis 6yAa, IO CYTi, BilICbBKOBO-TIOAITHY-
HUM COI030M HE3aA€KHUX KAHTOHIB. A i 3HAMEHHUTHIT “HeATpaAiTeT, TOOTO CBIAOME AUCTAHII-
FOBAHHSI Ta AO [IeBHOI MipH IIPOTHCTABAEHHS Cebe OTOUYIOUOMY CBIiTY € OCEPEAASIM LIBEHLIAPCHKOTO
AMCKYPCY iAGHTHYHOCTI, IKHI BU3HAYA€ HE AHIIE MUHYAE I[i€l HOAITHYHOI Hallil, aAe i il IPOEKT
Mait6ytaboro.* IToaiTnyna icTopis IlIBefinapii, 6e3yMOBHO, AEMOHCTPYE, IO [IPHHIUIIOM Ha-
I1i0HaABHOI iHTerparii MOXKe OyTH He AMIITe MOBA, SIKA TAK YU iHAKIIE BiACHAAE AO IEBHOTO €THO-
Cy, a Il KOAeKTHBHA IIaM SITh IIPO CIIIABHY 00poThOy Ta 06cToOBaHHs cBoboan. [IpoTte came
1151 TaM T KOHCTUTYIOE HellepebopHYy Crierfndiky MOAITUYHOI KYABTYPH, sIKa IIOB sI3Ye€ 1i 3 rpo-
MaASTHCBKOIO OIABITICTIO. AHAAOTIMHA 32 CBOEIO CTPYKTYPOIO KOAGKTHBHA IIaM SITh IIPO 60pOThOY
3a cBOOOAY IIpUTaMaHHa I aMePUKAHCHKIM OAITHYHII KyABTYPi.

IMpuxaaau CIIA i IIBeitnapii A6eMOHCTPYIOTH OB I3aHiCTh HABITH TOHKOI ITOAITUYHOI KYAb-
TYPH MYABTHKYABTYPHHUX HaLliil 3 KYABTYPOIO 6iabmIocTi abo yepes MOBY, ab0 yepes CIiAbHY
HOAITHYHY ITaM SITh, 260 i Yepe3 MOBY, i uepe3 IaM b, 3BiCHO, AibepaAbHO-AEMOKpPATHIHA 10~
AITHYHA KYABTYPa 32 BUSHAYEHHSIM IIOBUHHA OYTH BIAKPUTOIO AASI BKAIOYEHHS SIK HOBUX I'PO-
MaASH, TakK i HOBUX rpyn. AAe BUMOTA IIOBaru AO MapTUKYASPHOCTI BiAIIOBiAHOI IOAITHYHOT
KYABTYPHU € AOCTATHBO ‘AOOPUM~ paIliOHAABHUM apIryMeHTOM 3 GOKY ITOAITHYHOI 6iABIIOCTI,
aKa 8 maxuii cnocié 007pyHmMosye nidsasuru noAimu4Hoi EOHOCMI 6 MENAX KOHKPEMHO20 NOAIMUY-
H020 yiro20. BiaTIOBiAHO, HOBi TpOMapsSHU abo IPYIH IPOMAASH MOXYTh abo (a) 6e33anepeqH0
IpUiMaTy el apryMeHT, 260 (6) CTaBUTUCh AO HBOTO 3 TOAEPAHTHICTIO (He MOTOAXKYIOUHCH
i3 HUM y IIeBHIX MOMEHTAX, aAe IOBAXKAIOYH HOTO KOTHITHBHY CHAY), 260 (B) He puitMaTH 0ro
K Takumil. Y Bunaakax (a) i (6) koHcTUTYLifiHMI TaTPioTH3M CTa€ eeKTHBHOI GOPMOIO iHTe-
rpauii. ¥ Bunaaxy (a) Bit TspKie A0 Ai6epasbHOrO HanioHaAisMy y BusHadenHi KiMaiku s mo-
AlAY CITIABHOI collieTaAbHOI KYABTYPH, Ha KM IPYHTYETHCS i KyABTYpPa MOAITHYHA. Y BUIAAKY
(6) BiH TsKiE AO A€AIGEPATUBHOT MOAEAT AEMOKPATii, KOAH CyTIepedHOCTi CTOPIH, 10 TOAEPAHT-
HO CTAaBASTBCSI OAHA AO OAHOI, MOXYTb Oy TH pO3B'sI3aHi Y AOBIOCTPOKOBI IIepCIIeKTHBI 3a AO-
IIOMOTOI0 BAOCKOHAAEHHS Ai6epaAbHO-AEeMOKPATHIHUX POLieAyp. Y BUNAAKY (B) KOHCTHTY-
LMHUI NaTPiOTH3M 0OMEXKYETHCS 3aXUCTOM HasBHOI IMTOAITHYHOI KYABTYPH, TOOTO HabyBae
$opMH MAPTHUKYASPHOrO KOHCTUTYLiHHOTrO marpioTusmy. Tym asmonomHa ii mosepanmna
NOAIMUYHA KYyAbMYPA HAMUKAEMbCS HA C6010 MeNY Y 8U2A0i HeobXidHOoCmi 30epexcents ymos
BAACHOT MONCAUBOCIIL

3ar[pon0HOBaHm71 MAXiA AO PO3YMIHHS KOHCTUTYLIMHOTO MaTPiOTU3MY MOXe 6yT14 BHU3Ha-
YeHU K AUQepeHIiioBaHuM, OCKIABKY BiH CTaBUTD 1lel KOHLENT y 3aA€XKHICTD Bip XapakTepy
iHTepakmii 6IABIIOCTI Ta MEHIIOCTI B pAMKaX Al6ePaAbHO-AEMOKPATHYHOI IIOAITHYHOI KYABTYPH.

3 Jean-Claude Favez, “Between Myth and Memory: Swiss History and the Present Day,” Contemporary
European History 3,no. 3 (1994): 363-65.
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Bapianr (a) € Hait6iabim 6e3mpobaeMHIMH, aAXKe BiH MepeAGadae MOAITUYHY aKyABTYPALLito
MEHIIIOCTe B PaMKaXx iCHYIOYHX IIAPTUKYASPHOCTEN ITOAITHYHOI KYABTYpH 6iabimocti. Boprowac
AibepaAbHO-HAIIOHAAICTHYHA BEPCis ITIOAITHYIHOT KYABTYPH MOJKE BHSIBASITH HEUy TAUBICTD AO THX
BHMOT MEHIIOCTeH, SIKi 6iABIIiCTh BBaXKae HapMipHuME. CaMe TYT BISIBASIETCS IOTPeba B AeAi-
Oepartil, pe3yAbTaTOM SIKOI MOXe OyTH 3MiHa AibepaAbHO-AeMOKPATUYHIX IIPOLIEAYP i cBiaoMa
TpancopMaLiis MOAITHIHOI KyabTypH (BapiaHT (6). AAe KOHCTUTYIIHUI IATPIOTH3M IEPeTBO-
PIOETHCSI Ha CTPATETII0 3aXKCTY GIABIIOCTI Y BUITAAKY, KOAH MEHIIIICTh He IPUFMa€ MAPTUKYASIp-
HICTb MOAITHYHOI KYABTYPH 6iAbIIOCTI K TaKy, IOIPHU Ai6epaAbHo-AeM0KpaTHqHHﬁ Xapakrep
ni€i kyabTypH (B).

Y 3aAOBOABHUTD 3aIPOIIOHOBAHMI iAXiA IIPUXMABHHKIB KOCMOIOAITHYHOTO TAYMAueHHs
KOHCTHUTYIIHHOTO marpioTusMy? BiATIOBiAb Ha Ile MUTaHHS 3aAXKHUTD Bip TOTO, YU NPUHMYTh
BOHH BHUIIleHABEACH] apI'yMEHTH Ha 3aXHCT MAPTUKYASPHOCTI MOAITHYHOI KYABTYPH SIK ‘A0OPi”
Ta “panioHaabHi.” SIk MU cIIpoOyBaAu AOBECTH, Lji apr'yMeHTH IIOBHOK MipOI0 MOXYTh OyTH
BU3HAYeHi SIK TaKi, ap)Ke CaMe MAPTHKYASIPHA iHTepIIpeTaltis yHiBepCaAbHOTO HAAAE OCTAHHbOMY
TOI Bary, SIKa BMOTUBOBYE Ha 3aXUCT K YHIB€PCAAbHMX LIIHHOCTEH, TaK i MOAITUYHOI CIIIABHOTH,
1110 iX BTiAIO€. 3 KOHKPETHOIO pOPMOIO TAKOTO BTIAEHHS MOXKHA CY0 €KTHBHO He ITOTOAXKYBATHUCH,
aAe ii He MOXXHA PaljiOHAABHO He TOAepyBaTH. HeToAepaHTHICTb AO TAKHX apI'yMeHTIB MOXKe
CBIAYMTH IIPO yIepeA>XeHHs MeHIIOCTI, SKi MaloTh Miclle He CTIiABKU AO KOHKpeTHOI popMu
[OAITHYHOI KYABTYPH, CKIABKH AO €THYHO HaCHYEHOI KYABTYpPH 6iabmrocTi, sika 1i chopmyBaaa.
To6T0 6yAb-siKe IPOCYBaHHS B 6iK 6IABLI BCEOCSIKHOT KOHCTUTYLiMHO-TIATPIOTHYHOT OAITHYHOT
€AHOCTI MOXXAMBE AMIIE HA MIASXY B3AEMHOTO TOA€PYBAHHS BCiX aKTYaAbHHX i TOTEHIIIMHUX
YYaCHHKIB TaKOI EAHOCTI (BapiaHT (6) Came Ha nux mipBaanHax Karapa cipoMoraacs iHCTUTY-
1jiaAi3yBaTH APYTY MOBY ii IOAITHYHOI KYyABTYpH. BiACyTHICTD TakOTO TOAEPYBAaHHA He AMIIE
YHEMOXKAMBAIOE iHTETPALIiIO MOAITHYHO]I CIIABHOTH, a M CTAa€ IPMYUHOIO 11 A3iHTerparlil, BUpa3oM
4OroO € K IPABUM ITOIYAi3M, TaK i MOAITHYHA PaAUKAAi3allisd MeBHUX MEHIINH (HaHpI/IKAaA, pyx
BLMy CH_[A). B 060x BUIMaAKax iaeThCs BXXe He PO iHCTHUTYIfiaAi3a1li0 OiABILI CIIpaBeAAUBO]
AibepaAbHO-AeMOKPATHYHOI IPOLIEAYPH, & PO BU3HAHHS [IepeBar, IPHBiAeiB, 3peIITO0, BAAAU

BiATIOBIAHUX I'PYII TPOMAASIH.

V. YKpaiHa: Keic NapTUKYNAPHOr0 KOHCTUTYLIHHOIO NAaTpioTU3MY

Ileit TekcT OYB HAMCAHUI AO IIMPOKOMACIITAOHOI arpecil Ta MaB 3aKiHIyBaTHCh aHAAI30M
yKpaiHcpkoi inTeprpeTanii MiHCbKIX AOMOBAECHOCTEH K KeHCy YKPaiHChKOTO MAPTUKYASPHOTO
koHcepBarusMmy. [lonpu Te, mo MiHCchK1it mpoIiec BXKe CTaB YaCTHHOIO iCTOPil, AudepeHifioBa-
HMI TMiAXiA AO eHOMeHY KOHCTUTYIIHHOTO NATPiOTU3MY AA€ 3MOT'Y BUSHAYMTH MO3UIIiI0 YKpa-
inn 'y 2014-2022 pp. y cKAaAHOMY KOHTEKCTi BiAHOCHH MIATPUMYBaHOI 330BHi HETOAEPAHTHOI
MEHIIOCTI Ta KyABTYPHO BMOTHBOBAHOI AibepaAbHO-AeMOKPATUYHOI OIABIIOCTI.

SIx BiaoMo, MiHCBKi AOMOBAEHOCTI, MAIIMCAH] YKpaiHOIO Y BaXKKil CUTYyaIlii 30BHIITHbOTO
THCKY, BAMAraAu BHeceHHs 3MiH A0 Koncrurynii Ykpainu Ta iepeabadasu BUSHAHHSI 0COOAUBOTO
crarycy Oxpemux paiionis AoHerpkoi Ta Ayrancokoi o6aacteit (OPAAO). Couioaoriuse onu-
TyBaHHsL, [IpoBepeHe Irfe ¥y 2016 powi, IpoAeMOHCTPYBAAO, 11O OIABIIICTD YKPAIHLIB XOTiAK 6
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BuHecTH nuTaHHA aBToHOMii OPAAOQ Ha Bceykpainchkuit pedpepenaym. CBoe€ro 4eproio, Ha pe-
peperayMi GIABIIICTD BHCAOBHUAACH OU 32 BUSHAHHS [IUX TEPUTOPIF OKYIOBAaHUMH Ta HAAQHHS
im BipmoBigHOTO crarycy. baussko 30% pecnonaeHTiB BucaoBuaucs 6 3a Hapauus OPAAO
ABTOHOMHOTO CTaTyCy y cKAaAl Ykpaitn.*® To6To 6iabliicTs rpoMapsH YKpaiHu, a TAKOK yKpa-
THCBKMI OAITHYIHII KAAC He Gaxaau smin Korcrurynil Ypainu, mprHafMHI B TOMY HAIpsIMi,
SIKHI1 IIPOIIOHYBABCSI B paMKax MiHCBKUX AOMOBAeHOCTelL. Un OyAa Taka MO3HLIS “yIIepeAsKeH-
HIM” yKpaiHLiB? Yu yKpalHChKi POMAASIHI MAAM AOCTATHBO AOOPI parliOHAABHI apIyMEHTH AAST
3aXUCTY CBOEI MO3MIIii?

Cnp06y€Mo CIIOYaTKy TiIOTEeTUYHO BIAIIOBICTH Ha Il€ MUTAHHS 3 IO3MIlii KOCMOIIOAITHYIHO-
IO pO3yMiHHS KOHCTUTYIIMHOTO MATPioTH3MYy. BiAllOBiAHO A0 HbOTO Han6iAbII PEAEBaHTHUM
KPOKOM OyAa 611 cripo6a BUPOOAEHHSI HOBOI MOAITUYHOI KYABTYPH, SIKa OXOIIAIOBAAA O IpaBo-
Bi BuMoru OPAAO. OpHi€o 3 KAIOYOBUX TaKUX BUMOT OYB OQiLlifIHIIT CTATyC pOCIFICHKOI MOBHL.
BpaxoByioun mepeBaskKHy pOCificCbKOMOBHY OiABIIICTD y ITMX perioHax, Taka BUMOTA 3AaBaAACs
AOBOAI paIjioHaAbHOIO Ta AETITUMHOIO. SIK 6au1MO 3 HABEAEHOTO BHUIIle AOCAIAXKEHHS, He IIPOTH
HBOTO 6yAa i 3HAYHA KIABKICTb TPOMaASH YKpaiHU. 3A2€ThCS, TYT MaB BKAIOYATHCS BapianT (6)
i cropoHU MaAu OU CICTH 3a CTiA IIeperoBOpiB i BUPOOUTH CIIABHI ITiABAAMHHU HOBOI, OiAbII
TOHKOI [TOAITHYHOI KYABTYPH, sIKa 6 MEHIIIOI0 MiPOIO 3aA€)KaAa BiA €THYHO HACHYEHOI KYABTYPHU
yKpaiHcpkoi 6iapmocti Aepxasu. Baacue npuxuasnicts €C i, 30kpema, Himewannu (mpurapa-
emo xo4a 6 “popmyay B. [lltaitamaepa”) Ao iMmaemerTarii MiHCHKIX AOMOBAGHOCTEH OSICHIO-
€ThCSI He AMIIE “TIOTOAXKYBAABHOIO” MOAITHKOIO 110A0 Pocii a60 0cobanBicTIo “cXipHOT HOAITH-
ki’ moBoeHHol Himeuunnu. BoHa AIfICHO BiAIIOBiAaAQ TOMY MYABTHKYABTYPAAiCTCBKOMY KOH-
TEKCTY, SIKUI BXe 6araro AeCATHAITh OPMye MEHTAABHUI POH €BPOIEHCHKOI MOAITHIHOI
KyAbTypU. | 04eBuAHA HEAOOLIIHKA ITbOrO KOHTEKCTY BiABEPTO 3aBaXkaAa YKPaiHIIsAM (30erMa
i1 oirliiHUM ITpeACTaBHUKAM YKPaiHChKOI BAaAI/I) apekBaTHO 3po3yMiTu nosuriro €C ta Hi-
MevunHu.”

CrpaBxHsi mpobaeMa, SIKy AAAEKO He 3aBXAU PO3YMiAH 460 6asKaAr po3yMiTH 30BHI YKpaiHH,
IIOASITaAd B TOMY, 10 3 2014 poKy He 6yAO ITiACTaB TOBOPUTH IIPO SKOAHY TOAEPAHTHICTb IPYIIH,
npeacraBaeHoi OPAAO moaiTnuaniit kyabTypi Yikpainu. Ckopilne, HaBIIaky, Iie B3ipeIlb HeToAe-
PaHTHOI OAO YKpaiHchKoi 6iabmocTi (Hacammepep il KyABTYPH BKAIOYHO 3 MOBOIO) Ta iaai6e-
PaABHOI 32 CBOEI0 BHYTPIIHHOIO CTPYKTYPOIO IPYIH, KA 3aIPOITYBAaAa BiICPKOBUX iHIIOI

3¢ CraBAeHHS YKpAIHIIB AO MIHCBKUX AOMOBACHOCTEH Ta CTATYCYy THMYACOBO OKYIIOBAHHX TEPUTOPIil
Aonenpkoi Ta Ayrancekoi obaacreit — onurysanHs Llenrpy Pasymkosa. https://razumkov.org.ua/
uploads/socio/infoDonbas1116.pdf.

37 B YkpaiHi, 3AQ€TbCsI, He 3BepPHYAU yBary Ha TO GaKT, o e B cepeArHi 90-X pOKiB MUHYAOTO CTOAITTSI
B OAHII 31 CBOIX pobiT 3 moaiTnuHOI pirocodil FO. Tabepmac Ha3HBAE POCISIH, 110 IPOXKUBAIOTH B YKpaiHi
“yIeMA€HOIO IPYIIOI0,” [0 BIAHOLIEHHIO AO SIKOI He BHKa3yeThCsl HeOOXiAHOI OBAru moao “GpopM
AlsiapHOCTi,” “mpaxtuk,” “cBitocmpuiiasaTTsa.” Taka HemoBara € XapakTepHOIO IOAO “TacTapbaiiTepis
Ta iHmux inodemuis y OepeparusHiit Pecrry6Oaini Hiveuunna, o0 xopBaris y Cepbii, A0 pocisia Ha YkpaiHi,
A0 kypais y Typeuunni, Ao iHBaaiaiB, roMocexcyaaicris Tomo” (Xa6epmac, Bosaeuenue Apyzozo, 336).
BpaxoByroun iHTeAeKTyaAbHHI BIAKB [abepMaca Ha aKTHBHY YACTUHY HIMEIIbKOTO CYCIIIAbCTBA, OCOOAUBO
HOT0 AIBOOPiEHTOBAHMX I'POMAASH, MOJKHA 3pO3yMiTH BUTOKU HEOAHO3HAYHOTO CIPMHMHATTS HiMI MU
MO, TIOB SI3aHKUX 3 AHEKCi€I0 Kpumy Ta BifiHOIO Ha CXOAi YKpaiHu.
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AEPXKaBH AASL AOBEAEHHS BAACHUX apTyMEHTIB i YA€HH SIKO1 aKTUBHO IIEPEXOANAN Y FPOMAASHCTBO
I1i€l Aep>KaBH, IPOSIBASIIOUH HeOAXKaHHS XKUTU B PAMKAX YKPAiHCHKOTO ITOAITHYHOTO IIiAOTO.
I pfaAor i3 TAKOTO POAY I'PYIIO0 KOAHUM YHMHOM He MIl CIPHUATH BUPOOAEHHIO SKOICh TOHLIO]
AibepaAbHO-AeMOKPATUIHOI KYABTYpH. Bil 6yB OU IPUHIIUIIOBO aCHMETPHYHAM, TOOTO TaKHM,
y SIKOMY HETOA€PAHTHA MEHIICTh YNHUTH THCK Ha Ai0epaAbHO-AeMOKPATHIHY YKPAIHChKY OiAb-
IIiCTh 32 AOIIOMOTO10, y BusHaveHHi [abepmaca, cTpareriyHux, “lO3aMOBHUX~ MeAIyMiB BIIAUBY.

IFmie mUTAHHS: Y1 MOTAA 6 TAKOTO POAY AOCTPAKTHIIIA IIOAITUYHA KYABTYPa Oy TH BUPOOAEHOIO
A0 2014 poxy? Yu MoxxHa 6YAO OH CITOAIBATHCS, CKAXKIMO, HA TIPOBEAEHHS BCEYKPATHCHKOTO
HAaI[iOHAABHOTO AlAAOTY IJOAO CyIIepeYAUBUX IIUTAHb YKPAIHCHKOI HOAITHYHOI KyABTYpu? Y1 A03-
BOAMAU 6 pi3Hi KOAEKTHBHI IACHTHYIHOCTI, — He AMIIIe 3 PISHUMI MOBAMUY, a I 3 PI3HIUMU KYABTYp-
HHMU I1aM ATSIMH Ta BisisMu MaI716yTHboro,38 IO OTIMHUAMCS B KOPAOHAX Aep>KaBH YKpaiHa Iic-
451 1991 poxy, — BUpo6uTH a6CTpaKTHY AibepPaAbHO-IIOAITHIHY KYABTYPY, AP THKYASIPH3M SIKOI
3aAOBOABHSIB 01 BCi 3aAydeHi croponu? | HACKIABKE BUCXIAHMM YMHOM TOAEPAHTHUMHU CTOCOBHO
OAHe 0pAHOTO OyAH 6 11i cToporn? LTi THTaHHS MalOTh 3AAMIIUTHCS AAS CAMOKPUTHUIHOTO iCTO-
PUYHOTO OCMHCAEHHS HOBITHBOI YKPaiHCBKOI iCTOPII, sIKe Ije 9eKa€ CBOro Jacy.

OueBHUAHNM € Te, O KOPAOH MiJK TOAPAHTHHMH I HETOACPAHTHHUMH I'PYIIAMH AO AIOTO-
ro 2022 pOKY IIPOXOAHB TIO AiHil 3iTKHEHHS, TOX CIPOTUB ( SBHMI uu HesBHUET) 3Minam KoscTu-
Tywnil YkpaiHu 6yB KefCOM apTHKYASIPHOIO KOHCTUTYLifHOTO ATPiOTU3MY, KOAM 0OCTOIOBAH-
HsI AlDepaAbHO-AEMOKPATHYHOI OAITHYIHOT KYABTYPH 6YAO Oe3110CcepeAHbO IIOB SI3aHe i3 3aXUCTOM
TUX 0co6AnBoCTelt OCHOBHOTO 3aKOHY (YHITApHICTb, MOBa TOINO), 6€3 AKMX CyMHIBHOIO CTaBa-
AQ caMa IIsl KyABTYpa.

VI. Y4 € MalibyTHE Y KOCMOMONITUYHOr0 KOHCTUTYLLIMHOIO NaTpPioTU3MY?

3 oYaTKOM MOBHOMACIITAOHOT arpecii AAq YKpaiHu IMTaHHA BHYTPIlTHbOTO Y3rOAXKEHHS
[IOAITHYHOI KyABTYPH, IPUHAMMHI Hapasi, BTPaTHAO aKTyaAbHICTb. [aAiGepasbHa MEHITICTB, SIKA
IpeTeHAyBaAa Ha Cy0 eKTHICTS I1ip 3araapHoI0 abpesiaTyporo OPAAO, 6yaa moranneHa pocii-
CPKOIO AEPKaBOI0, IKa BUCTYIIMAA SIK arpecop, 10 MePecTaB MPUXOBYBaTH BAACHI HaMipH.

3 inmoro 60Ky, 114 arpecis pakTHYHO 3PYFHHYBaAd IPHHIHIIM MKHAPOAHUX BIAHOCHH, 3aKAQ-
AeHi mmicas Apyroi cBiTOBOI BifiHH, @ Pa30M 3 HUMHU — BeCh TOH iHT@AeKTyaAbHUMN OH, KU Cy-
IIPOBOAKYBaB PO3BUTOK KpaiH €Bpomnu sk micast 1945, rak i micas 1991 poxy. Kocmonoaitirane
PO3yMiHHS CBiTY, 6€3 CyMHIBY, OYyAO OAHHM i3 BXKAUBHX €AEMEHTIB [1bOr0o GOHY, IO Ha PI3HHX
eTaIlax MAKUBAIOBABCS IHTErpaLifiHUME IporjecaMu B paMKax €C, SHUKHEHHSM OioAspHOro
CBITY, EKOHOMIYHOO raobaaisaniero. Kocmonoairusm A06pe BiAIIOBiAQB HACTPOO “kiHLs icTo-
pii” — MeHHCTpHUMY IepInoi NOAOBHHH 90-X pOKiB MHHYAOTO CTOAITTSI Ta IIOCTKOHBEHIIHOMY
PO3YMIHHIO MOPAAi, y TOMY YHCAi 1 y 1i ITOAITHYHIA IPOEKIil.

KocmomoaiTusm Apyroi moaosuHM XX CTOAITTS IPYyHTYBaBCs Ha ABOX QpyHAAMEHTAABHUX,
OHTOAOTIYHHUX II€PEAYMOBAX: CIIABHIN KaPTUHI EAUHOTO CBITY, AKUH, 3aBAIKA rao6aaizamii,

3% IToa0 pi3HMX KOAKTHBHUX IACHTUYHOCTEH IpoMapsiH Ykpainu ausitscsi: I. Kacesnos, Yikpauna
u cocedu: ucmopuueckas noaumuxa. 1987-2018 (Mocksa: HAO, 2019), 21-22; Epren Bucrpunpkuii,
Poman 3umosensp, Cepriit [Ipoaees, Komynixayis i kysvmypa y 2aobarvromy ceimi (Kuis: Ayx
i aitepa, 2020), 267-73.
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CTaBaB Bce IABLI eKOHOMIYHO Ta IOAITHYHO OB a3aHuM,> i narudisMy sK BIIEBHEHOCTI B TOMY,
110 rA06aAbHa BiliHa BxKe He HOBTOPHUTHCSL. OOUABI TepeAyMOBH OYAY BKOPiHeHI y IIPOCBITHHIb-
KOMY IIPOEKTi MOAEPHY Pa3OM 3 HOTO MPOrPEeCUCTCHKIM CIIPSIMyBAHHSIM AO KAHTiBCHKOTO “Biu-
HOro MHPY”~ i1 HEAOOLIHEHICTIO POAl icTOpPUYHUX “MaficTep-HapaTUBiB” i KOPEASTHBHUX IM KO-
AEKTUBHHUX IA€HTUIHOCTEN.

Pocificpka arpecisi 3pyitHyBasa 0OHABI IlepeAyMOBHL. EAMHA KAPTHHA CBITY PO3IIAAACS HA KOH-
Kypy¥odi iHTepIpeTariii Cy4acHOTO CTaHy CIIPaB, AABTEPHATUBHI IPOEKTH Mafiby THHOTO Ta pi3Hi
[maM STl Ipo MOAIl MUHYAOTO. AiGepaAbHa AEMOKpATis He CTaAd YHIBEPCAABHOIO [IAHALIEEI0 Bip
HaIliOHAAI3MY, iCTOPMYHOrO PeBaHIIM3MY, IMIIEPCHKUX CUHAPOMIB. Biabe Toro, BusBuAOCH,
IO He AWIIe IOAITHYHI eAiTH, a i CYCIABCTBa MOXYTb BiAMOBASATHCS BiA Hei (41 Bip pyxXy B i Ha-
IPAMKy) 3apaAH PYHAAMEHTAABHIIINX KyABTYPHO BMOTHBOBAHHX LiiAeil. Bussuaocs, mo npu-
HalMMHi Ha €BPa3iliChKOMY KOHTUHEHTI iCHYIOTb BiAMiHHI CBiTH 11 IIapaA€AbHI peaAbHOCTI, MK
SIKUMH HE AMIIEe HEMAE 3TOAH, A M iCHYE MPUHIIMIIOBA HE3rOAQ, PAAMKAAbHE HEIIOPO3YMiHHS,
3ITKHEHHS, SIKi HEMOXXAHMBO ITOSICHATH 3 TEPCIIEKTUBH KOMYHIKaTUBHOI PalliOHaABHOCTI I'a6ep-
maca.®

IManudicTcpkuit MEHCTPUM Cy4acHOTO 3aXiAHOTO CBiTY IiAIpBaHMI He AMIIe ITepCIIEKTHBO0
(um Bke peaAbHiCTIO? ) TPETHOI CBITOBOI BifiHHY, a ii BASHAHHAM TOTO $aKTy, O MUP AeAAL 6iab-
IIIe CTAE [IPEAMETOM BIABEPTOI'O IIAHTAXKY 3 OOKY KpaiH, sIKi He IOAIASIFOTb AlbepaAbHO-AeMOKpa-
THYHI IIHHOCTI, BKAIOYHO 3 pYHAAMEHTAABHOIO I[iIHHICTIO AIOACBKOTO XKUTTSL. “HOCTrepoi'qHa
menTaabHicTs” ([a6epmac) cydacHoro 3axiAHOTO CBiTY, TO6TO HOTO HETOTOBHICTb AO 3aXHCTY
BAAQCHUX LJIHHOCTE, Y TOMY YHCAI 1 BOEHHUMH 3aCO0aM¥, BIAKPUBAE MIASIX AASL THCKY 3 HOKY
AeprKaB — BOpOriB AibepaabHOI AeMOKparil. AibepaAbHO-AeMOKPATHYHI CITIABPHOTH CTAAH LIEPEA
AMAEMOIO: 3aXMIaTH QpyHAAMEHTAAbHY LIiIHHICTh AFOACHKOTO XKUTTS 4e€Pe3 BiAMOBY BiA YaCTHHU
IHIIUX IIIHHOCTEH Ta IpaB (HaanKAaA, IIpaBa Ha 3aXUCT KYABTYPH, iACHTUYHOCTI, 3pEIITOI0,
cyBepeHiTeTy) a60 X MiAAQBATH PUBHKY KUTTS BAACHUX IPOMAASIH, He IIOCTYTIAI0YHCh HIINMK
AibepaAbHO-AeMOKPaTHYHUME [IPHHIUIIAMI (y Takwmit croci6 [OBEPTAIOYHCH AO ‘TePOIIHO]
MeHTaAbHOCTi”).

YV 3B’3Ky 3 TaKOIO BTPATOIO [ABAAMH KOCMOIIOAITHYHO OPi€HTOBAHMI KOHCTUTYI{MHHUI Ta-
TPiOTH3M ONMHUBCS Y CKPYTHOMY CTAHOBHIIN. ¥ Cy4aCHHX yMOBaX KOCMOIIOAITHYHA BiAKPHUTICTD
O3HAYAE, Y TOMY YHCAI, BIAKPUTICTD iAAiG€pPaABHUM IpynaM i CIiABHOTAM, SIKi, BpeIITi-perT,
HmiApUBaIOTh caMi Hioro ocHosu. Hapasi icHye TeHAeHIIis TepeTBOpeHHs iAAiGepaAbHHx rpymn
y cepeAMHi AibepaAbHUX AEMOKpATifl Ha areHTiB BIIAUBY A€PIXKaB, IO IPOTHCTOSTH LIUM AEMO-
KparisM ab0 5K HaBiTh HAMATAIOTHCS SHUIUTHU IX 3cepeAUHH. BIAKPUTICTD IIOAITHYHOI KYABTYpH
TaKOTO POAY PU3HMKaM MOJKe IiAIPBAaTH KUTTECBIT BiATIOBIAHOIO IIOAITUYHOTO ILIIAOTO, iCTOPis
Ta KYABTYPHI IIIHHOCTI SIKOTO € YMOBOIO ii MOKAMBOCTI.

3BiACH HAIIPOIIYETHCSI BUCHOBOK ITPO Te, IIT0 KOCMOTIOAITUYHNH KOHCTUTYI[IHHHI MaTPiOTH3M

MOJKAVIBHI AUIIIE B PAMKaX AibepaAbHUX AEMOKPATIl, SIKi IHTerpyIOTh ¥ BAACHI ITOAITHYHI KYAD-

¥V nypoMy 3B’13Ky BapTO IIPUIAAATH 3araAbHOBH3HAHI ‘AeMOKpaTuyHi TeHAeHNil” B Pocii Ta Kurai
¥ 90-X poKaX MMHYAOTO CTOAITTSI Ta AOCHTb OPTaHi4HY iHTerparlito IIUX KPaiH y CBITOBUH PO3MOAIA Mparii.
# €. Bucrpunskuit i A. CurHudenko, “Oisocodis i AMCKypC BiftHI: KOHQAIKT CBITiB sSIK MeXa KOMyHi-
xarusHoi Teopii FOprena la6epmaca,” Qirocofcvka dymxa 3 (2022): 78-79.
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TYPH THX, XTO TOTOBHUH IOAIASITH iXHi IpUHIMIH. A 30epeXXeHHs YMOB iCHyBaHHs caMoi Aibe-
PaAABHO-AEMOKPATHYHOI OAITHYHOI CHCTEMH Ha MIABAAVHI KOXKEH pa3 0COOAUBOI OAITHYHOL
KyABTYPH — L€ BXe CITPaBa MAPTUKYASIPHOTO, @ He KOCMOIOAITHYHOIO KOHCTUTYIHOrO Marpio-
tusMmy. Tomy Autie nApmMuKyASpHUL KOHCIMUMYYitinuil nampiomusm, ujo 06Cmoe KOHKpemmy,
KyAbIYPHO-ICIOPUnHO 8KOPiHEHY Ppopmy NOAIMUHOT cUucmemu, Hapasi moxce Oymu dxcepesom coyi-
aAvHoi inmezpayii.

Yu 3MOKe KOAUCDH CTaTH TAKUM AXKEPEAOM KOCMOIOAITUYHII KOHCTUTYIIMHMI ITATPiOTH3M?
e 3aAeXUTD Bip BiAHOBAGHHS ABOX OHTOAOTI4HUX ITEPEAYMOB, IIPO SIKi HITAOCA BUIIe: CIIABHOI
KapTUHH EAMHOTO CBiTy i 10ro manudicTchkoro po3yMiHHA. Y MAOIMUHI HOAITHYHOTL Ppirocodii
AO LIUX ITEPEAYMOB MA€ AOAATHUCD NMPOSCHEHHS (pYHAAMEHTAABHOTO ITUTAHHS, BIAIIOBIAb Ha sIKe
BHXOAHTbD 32 MeXI Iji€l pO3BIAKH: UM AIFICHO 32 YMOB “IIOBHOI iH$pOpMariii” Ta BIACyTHOCTI Ipu-
MYCy AIOAH TOBHHHI BiAAQBaTH niepeBary AibepaabHiit AoeMokparii (y caMoMy IHMpoOKOMy 3HaYeH-
Hi IIbOTO OHATTS) HaA IHIIMMU POPMAMU AePKABHO-TIOAITHYHOTO YCTPOIO, SKi MOXKHA CIIOCTe-
piraTtu B HaIIOMY ChOTOAEHHI, — iA€OAOTIYHO BU3HAYEHOIO BAAAOK) MEHINOCTI, TEOKPATi€l0, iM-
IIepCbKY BMOTUBOBAHOIO AUKTATYPOIO YU ABTOKPATIEIO AEPIKABH 3aTAABHOTO AOOPOOYTY?

© P. 3umoserrp, 2022
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Poman 3umoBens. CydacHi MeXXi KOHCTHTYIiFTHOTO MaTPioTH3MY

Amnoranist. Hapasi “koHCTHTYIHII DaTPioTH3M~ CTAaB OAHUM i3 3araAPHOBXKMBAHIX KOHIJEIITIB
MOAITHYHOI $pirocodii. BUHUKHYBIIN B AOKAAPHMX YMOBAX IIOBOEHHOTO po3piseHHS Himewunnmy,
BiH CTaB 0COOAUBO 3aTpeOyBaHUM HAIIPHKIHII MIHYAOTO CTOAITTS ¥ 3B'SI3KY 3 IIOAQABIIO0 rAO6aAi-
3aIli€l0 Ta MyABTHKYABTYPaAi3alli€lo CBITOBOrO CyCIiAbCTBa i cTBOpeHHsIM EBpornericbkoro Corosy.
KoHcTUTYIifHIII MAaTPiOTH3M POSTASIAAETHCSI HACAMITEpe SIK 6iabir abcTpakTHa GpOpMa COIfiaAbHOT
inTerparii, ka MPUXOAUTD Ha 3MiHY TPAaAULIIFHUI KOA€KTHBHIM iA€HTHYHOCTI HAL[iIOHAABHOI CITIABHOTH
y popmi AibepasbHO-AEMOKPATHIHOI IIOAITHYHOI KYABTYpPH. Y TaKuil Criocib BiH cTaB BiAIIOBIAAIO
Ha 3aKHA KOMYHITapu3My B 0ik AibepaAi3My IOAO HeBpPaxyBaHHSI IIPOOAEMH MOTHBALI 3aXHUCTY
AiOepaAbHO-A€MOKPATHYHIX IHCTUTYLIM. Y CTaTTi AOBOAUTHCS HEOOXIAHICTD ANepeHIiiOBAHOTO
MAXOAY AO QHAAI3y KOHCTHTYIIITHOTO MaTPioTH3My. BHOKpeMAIOIOThCS ABI iHTepIIpeTartii KOHIenTy
KOHCTHUTYI[ITHOTO ITAaTPiOTU3MY — KOCMOIIOAITHYHA Ta TAPTUKYASPUCTCBKA. I Tapapokc ToaepaHTHOCTI —
npobAeMa TOAEPAHTHOTO CTABACHHS AO HETOAPAHTHUX IOAO AlG€PaABHOI TOAITHYHOL KYABTYPH
CYCHIABCTBA TPYTI — OKPECAIOE eK3UCTEHITMHI MeXi KOCMOIIOAITHIHO BUTAYMAaYeHOTO KOHCTUTYLIIFHOTO
narpioruamy. Lleit mapapOKc aKTyaAi3yBaBcs Yy CbOTOACHHI BHACAIAOK €BPOIENCHKOI MirpamiiHoi
KPH3H, 2 TAKOX riGpuAan BillH, OAHMM 3 iHCTPYMEHTIB SKHMX CTAaAO BUKOPHCTaHHS AeMOKPAaTUYHIX
IHCTUTYLIN AASL pyHHALil KOHCTUTYIHAHOrO Aaay. CydacHi MOAITHYHI BTIAEHHS ITapapOKCY TOAe-
PAHTHOCTi AOBOASITS, IO ABTOHOMI3aljist AiOepaAbHO-AEMOKPATHIHOI IIOAITHYIHOI KYABTYPH 3aBKAK
Ma€ CBOIO MEXY Y 30epexXeHHI yMOB iCHyBaHHsI caMol L€l HOAITHIHOI KYABTYPH, SIKQ, TaK Y1 iHAKIIIe,
3aAHIIAETHCSI [TOB I3aHOI0 3 €THYHO HACHYEHOIO Ta ICTOPUYHO BKOPIHEHOIO KYABTYPOIO OiABIIOCT.

KAr040Bi CAOBa: KOHCTHUTYI{HHUI TATPIOTH3M; AibePaAi3M; MyABTHKYABTYPAAi3M; AiOepaAbHUI
HaI[iOHaAi3M; KOCMOTIOAITH3M; TOACPAHTHICTb.

Roman Zymovets. Contemporary Limits of Constitutional Patriotism

Abstract. “Constitutional patriotism” has become one of the common concepts of political philosophy.
Emerging in the local context of post-war Germany’s division, it gained particular popularity at the
end of the last century in connection with the further globalization and multiculturalization of the
world community and the creation of the European Union. Constitutional patriotism is seen, above
all, as a more abstract form of social integration, replacing the traditional collective identity of the
national community with a liberal-democratic political culture. Thus, it was a response to the criticism
of communitarianism towards liberalism regarding the underestimation of the problem of motivating
the protection of liberal democratic institutions. The article substantiates the need for a differentiated
approach to the analysis of constitutional patriotism. There are two interpretations of constitutional
patriotism — cosmopolitarian and particularistic. The paradox of tolerance — the issue of maintaining
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a tolerant attitude towards groups intolerant of the liberal political culture of society — outlines the
existential boundaries of universally interpreted constitutional patriotism. This paradox became
relevant as a result of the European migration crisis, as well as hybrid wars, one of the tools of which
was the use of democratic institutions to destroy the constitutional order. Modern political incarnations
of the paradox of tolerance demonstrate that the autonomy of liberal-democratic political culture
always has its limits in preserving the conditions necessary for the existence of political culture itself.

Keywords: constitutional patriotism; liberalism; multiculturalism; liberal nationalism;
cosmopolitanism; tolerance.
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Axo6omup AeTHAHIAH

KOHCTUTYLIAHA [IOKTPUHA YKPATHW: NMPOBNEMM OPUOM3ALII,
TPAHCOOPMALLT TA EBPOMEI3ALI

YMKH BIAOMUX KOHCTUTYIIIOHAAICTiB I[OAO OL[iHKM CTaHy BiTYM3HAHOI KOHCTUTY-

LIiTHOI AOKTPHHH Hapasi € AOBOAI cTpuMaHuMH. Sk 3a3Havae B. Peunnpxuit: “Cama

cobo1o0 oQimiiHa AOKTPHHA MO>Ke iCHYBaTH AHIIE TOAl, KOAU 6IABIIICTD IOTASAIB
Ha POAb i YHKIIiI OCHOBHOTO 3aKOHY € ycTareHUMH (“Kaacuunumu”). Y BUMAAKY, KOAU
MIOTASIAM KOHCTUTYI[IHUX CYAAIB € XpOHIYHO 3MiHIOBAHUMM, TOBOPUTHU IIPO 0QimiiiHy
KOHCTHTYLifIHY AOKTPUHY MOXKHA AMIIE i3 3acTepexxeHHsIMHU, TOOTO yMoBHO.”" CypAst
Koucrurynifinoro Cyay Ykpainu, npodecop B. KoaicHux BBaxkae, mo “B Ykpaini mpo
0QiifiHy KOHCTUTYLIMHY AOKTPHHY FOBOPUTH IIePeAdaCHO, OCKIABKHU SKOTOCH IfiAic-
HOT'O Ta BHYTPIINIHBO Y3rOAXKEHOTO i OKPECAEHOIO K BIAHOCHO 3aBepIIeHe ¥ yCTaAeHe
6ayeHHs IOAO IEBHOTO KOHCTHTYLifiHO-1IpaBoBoro sBuma Koncruryniitaui Cyp me He
chopmysas.”?

A03BOAUMO CO61 BUCAOBHUTH MipKYBaHEHS, IO He 30iral0ThCs 3 TOYKOIO 30y 3HAHHX KOHCTH-
TYIIIOHAAICTIB. 32 YBEPTh CTOAITTS OPTaHOM KOHCTUTYIIHHOTO KOHTPOAIO B YKpaiHi IT0CAIiAOBHO
chopMyAbOBaHA HU3KA YCTAACHHX IIO3HILIiH IIOAO PO3YMiHHS CYyTHOCTI, IPHPOAH Ta TPU3HAYEH-
st Koncruryuii Ykpainu,’ siky cMIAMBO MOXKHA Ha3BaTU AOKTPUHOI0 BepxoBeHcTBa KoHcTuTywil
Yxpainu. AAs iarocTparniil MOKHa HaBeCTH OAMH BEAbMH IOKa30BHUiH NpHuKaap — Pimenns Kon-
cruryuiitnoro Cyay Ykpainu Bip 3 xosTHs 1997 p. N2 4-3n (cripaBa Ipo HabyTTS YUHHOCTI
Koncrurynieto Ykpainu), sike MaAO PeBOAIOLINHUI, IK AAS TOTO YacCy, XapaKTep i 3aKAAAO
$yHAAMEHT HOBOTO MIAXOAY AO pO3yMiHHS KOHcTUTYyLil. Aobpe Bisomo, mo Koncru-

* Aersinuns Aro6oMup IBaHOBHY, KAHAMAAT IOPHANYHHX HayK, AOLIEHT KadeAPH KOHCTUTYLMHOTO
npasa Ykpainu, HanioHaapHuIi IopuaryHuil yHiBepcuTerT imeni Slpocaasa Myaporo (Ykpaina).
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Law of Ukraine, Yaroslav Mudryi National Law University (Ukraine).
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npasa i 3azavra meopis npasa, 1-2 (2016): 282.

> Bikrop Koaicuuk, “Tleperasip topuamanux nosunii Koncruryniinum CyAoM Ta KOHCTHTYLiHA AOK-
tpuna,” y Cysacui koncmumyyiiini 0ok mpunu: npoOAemu GopmyBaHHs ma 3acmocysanns 6 0pUcOUKyiiinii
npaxmuy, 3a 3ar. pea. ipog. A. I Tersmana (Xapxis: TOB “Bupasuunrso Tlpasa aroaunu,” 2021), 153.
3 AuB.: Arobomup Aerrsiran, “OinjifiHa KOHCTHTYIHA AOKTprHA KoncTuTyil Ykpainw,” y Koncmumyyiiinudi
dusaiin: 6id makpo do mikpo piens, 3a 3ar. pea. A. I1. Terpmana (Xapxkis: TOB “Bup-so ‘Tlpasa
atoannn’,” 2020), 70-72.
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tynifiauit Cyp YKpaiHu B IibOMy pillleHHi AAST 0OIPYHTYBAHHS 0COOAMBOI IPHPOAH i FOPUAUIHO-
ro BepxoseHcTBa KoHcTuTy1il YKpaiHu BUKOPHCTaB BIAOMY 3aXiAHOMY KOHCTUTYIIiOHAAI3MOBI
“AOKTPHHY YCTaHOBYOI BAAAH,” 32 KOO

Koncruryuis Yxpainu sik O cHOBHUI 3aKOH A€PYKaBH 32 CBOEIO IOPHAUYHOIO IIPHPOAOIO € AKTOM
YCTaHOBYOI BAAAH, IO HAAKHUTD HAPOAY.

YcraHOBYA BAAAA IO BiAHOIIEHHIO AO TaK 3BAaHMX BCTAHOBACHHX BAAA € IIEPBHHHOIO: CaMe
B KoncruTymii Ykpainu BUSHAHO IPHHITHII IIOAIAY A€PKABHOI BAAAM Ha 3aKOHOAABYY, BUKOHABYY
i cyAOBYy (‘{aCTI/IHa mepmra CTaTTi 6) Ta BU3HAYEHO 3aCaAM OPraHisalfil BCTAaHOBACHHX BAAA,
BKAIOYHO 3ak0HO0AaBYOI. I IpuitaarTs Koncrurynii Ykpainu Bepxosroro Paporo Ykpainu o3HauaAo,
IO Y AAHOMY BHITAAKY YCTaHOBYA BAaAA OyAa 3AIMICHEHA TAPAAMEHTOM.

3akoHM € akTaMu BcTaHOBAeHOI KoHcTuTYyLicro YKpalHu 3aKOHOAQBYOI BAAAH i, 6iablie TOTO,
aKTaMH EAMHOTO OPTaHYy 3aKOHOAAaBYOI Brapu — Bepxosuoi Papu Ykpainu. Ie symosaroe
ix cybopauHanito BisHocHo KoncruTynii YkpaiHu, 3 40ro MOKHA 3pOOHTH BUCHOBOK, Ij0 HOPMH
vacTuHu 111101 cTaTTi 94 KoHcTuTynii YpaiHu moAo HabpaHHs YMHHOCTI 3aKOHOM He paHile
AH3L FOTO OIy6AiKyBaHHS He MOXYTb OyTH BiaHeceHi Ao camoi Koncrurynil Ypainm.*

OpHak 0OrpyHTYBaHHS AOKTPHHH BepxoBeHCTBa KoHcTHTYLIT YKpaiHU BUKAIOYHO Yepe3
KOHIJEIIIIO YCTAaHOBYO1 BAAAH HAPOAY Ma€ CBO1 BAAU: HAPOA K TBOPeLlb KOHCTUTYLII He 3aBXKAU
€ KOMIIETEHTHUM i 3AaT€H IIOMUASITUCS. YCYBA€ Il HEAOAIK i BOAHOYAC POOUTH AOKTPHHY Bep-
xoBeHcTBa KoHcTHTyLil YipaiHu GiAbII AOCKOHAAOO, AOBEPIIEHO0 CIPHIHATTS. OCHOBHOIO
3akoHy YKpaiHHU SIK TapaHTa IIeBHUX QYHAAMEHTAABHHX I[iIHHOCTEH — CBOOOAHM 11 AIOACBHKOT Tip-
HOCTI, IpaB AIOAMHH.® ITocTynoBo 15 KOHCTUTYIiMHA akcioMa, BizoMa e 3 dacis Beanxoi
¢pannysprol peBoatorsii XVIII cToAITTS, AicTara GesnocepeAHe IOPHAUYHE BUPKEHHS Y IIPak-
tuni Korcrurynifinoro Cyay Ykpainu y TBepAKeHHi, 1o

CYCIIIABCTBO, B IKOMY IIPaBa i CBOOOAM AIOAMHI i FPOMAASIHUHA He TAPAHTOBAHO Ta He 3AIfICHEHO
IOAIAY BAQAM, He Ma€ KOHCTHTYIHI B ii cyTHicHOMY posyminHi. Takum unHOM, KoHcTHTYIiSA

* Pimrennst Koncruryuniiinoro Cyay Ypainu ip 03.10.1997 p. N 4-311/1997. URL: https://ccu.gov.ua/
docs/374. NokTpuHa ycTaHOBYOI BAAAM HabyAa cBOro possuTKy y mpakruni Korcruryniiinoro Cyay
Ykpainn. Aus., soxpema, pimenns Koucruryunifinoro Cyay Yxpainu: Bia 11.07.1997 p. Ne 3-311/1997,
URL: https://ccu.govua/docs/373, Bip 27.03.2000 p. N 3-pmr/2000, URL: https://ccu.govua/docs/410,
Bip 05.10.2005 p. Ne 6-p1r/200S, URL: https://ccu.gov.ua/docs/517, Bia 16.04.2008 p. Ne 6-pr1/2008,
URL: https://ccu.gov.ua/docs/526, Bip 26.04.2018 p. Ne4-p/2018, URL: https://ccu.gov.ua/sites/
default/files/docs/4_r_2018. pdf, Bip 13.06.2019 p. Ne 5-p/2019, URL: https://ccu.gov.ua/sites/
default/files/docs/S_p_2019.pdf, Bia 01.11.2022 p. Ne2-p/2022, URL: https://ccu.gov.ua/sites/
default/files/docs/2-r2022.pdf.

S LikaBo, mo TMiBHIYHOAMEPHUKAHIIi Bip CAMOTO IIOYaTKy HOB’ﬂsyBaAH aBTOPUTET Ta FOPUAUYHE BEPXOBEHCTBO
Koncrurynii Aoasexo He 3 TUM, 110 ii TBOpIIEM € HAPOA (u;{ KOHIEIIiS — MOPiBHAHO Mi3HIIIUHA IIPOAYKT
aAMepHKaHCbKOI KOHCTHTYLINHOI Teopii, sika HabyAa MOMYASIPHOCTI IiA BIIAUBOM KOHTHHEHTAABHOI
KOHCTHTYIiHHOI Teopii), a 3 ii 3MicTOM, TO6TO BTiAeHHSM BHIO] i BiuHOi ciipaBepAnBOCTi (AUB.: ApeHAT
Xanna. O pesoroyuu (Mocksa: Uspateasctso “Espoma,” 2011), 216; Illatto Auppam. Koncmumyyus
€8060001: 86edeniie 8 0pUOUHtECKUTI KOHCMUMYYUOHAAU3M, TIEP. € aHTA. A. B. Cuunnasel u E. A. 3axapoBoit
(Mocksa: MHcTHTYT paBa 1 my6AnyHOM moauTHkw, 2021), 69).
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Ykpainu 6yAe BIATIOBIAQTH IPUPOAL Ta $YHKIIIOHAABHOMY IPHU3HAYEHHIO AUIIE TOAL, KOAY IIOALA
BAQAH Ta TapaHTii IpaB i cBo60A OYAyTh aAeKBaTHO BiAOOpakeHi B 11 TEKCTI 1 HAA€KHUM YHHOM
peanizoByBaTUMyThCs Ha ipakTHii” (TyHKT 8 MOTHB. YacTuHM).S

He 3aiBuM Oyae Harapary, mo Pimenns Kouncrurynifinoro Cyay Ykpainu Bip 3 KOBT-
Ha 1997 p. N2 4-301 AaBaAO BiAIIOBiAb Ha NMUTAHHA I[OAO IOPHAMYHOIO 3aXUCTY IPaB AIOAMHHU
3a YMOB BIACYTHOCTI 0¢illiffHO onpuAroAHeHOro TeKcTy OcHOBHOro 3akoHy Ykpainu. I'poma-
AsunHa Bapabamra Oaexcanppa AeoHipoBu4a, sikuit 3BepHyBCs A0 Koncrurynifinoro Cyay
Ykpainu 3 KOHCTUTYI[HUM 3BePHEHHSIM — IIepeABICHMKOM Cy4acHOI KOHCTUTYIIMHOI CKapTH, —
[IiKaBUAM @X HiSK He BHCOKi KOHCTUTYLifHI MaTepil Ha KIITAAT ‘AOKTPHHH YCTAHOBYOI BAAAU
HApOAY, a IIPOCTe, OiABII IpH3eMAeHe [TUTAHHS: M MIr BiH peaAi3yBaTu Cy0 €KTUBHe KOHCTH-
TyILjiliHe IPaBO HA 3aXUCT IPaB i cBO6O0A ¥ cyal 3 28 yepsHst 1996 p. Tak oT, ycynepey mosuii
cyai 3araaoMm i Bepxosroro Cyay Ykpainu 30KkpeMa, SIKHIl BIAMOBHB rpoMaasiHuHy Bapaba-
my O. A. y 3axwucri fioro BI/I6OP‘II/IX IpaB yepes Haye6TO BIACYTHICTb Ha MOMEHT ITOAAHHS
CKapTH IPaBa Ha CYAOBHIT 3aXHCT, OCKIABKM “KOHCTUTYILifHI HOPMU He MOTAU OYTH 3aCTOCOBA-
Hi y BUpIllIeHH] TUTaHHS [IPO IIPUIHATTS BIAIOBIAHOI CKapru y 3B 513Ky 3 THM, o KoncTuTyis
Ykpainu 6yaa omy6aikoBana 13 aunmst 1996 poky,” OpraH KOHCTHTYIiHOI FOPUCAMKIiT iHTep-
mpeTyBaB Ipasa i cBo6oau AtoanHH, BrireHi KoHCTHTYLIE, SIK Oe3II0CEpPeAHDbO Alf0Ue IIPaBo
i BopHO4YAC Axxepeno camoi KorcTuTynil Yikpainu, peaaisanis skoi B I1iif 9aCTHHI MaAa IPSMUIT
xapaxrep. Take Tpakrysantsa Koncturynii Ykpainu BiAIoBiaaAa KAQacHYHUM (TOAOBHIM YMHOM
B aHTAOCAKCOHCBKIN TPaAUIiii) YABAGHHAM MPO BEPXOBEHCTBO MPaBa, BIATIOBIAHO AO SKOTO,
30KpeMa, IIpaBa AIOAMHU € AJKepeAoM, a He HacaiakoM Koncrurynii. BiaAyHHS nboro mipxoay
6aanmo B Pimenni Big 16 Bepecrs 2021 p. Ne 6-p(11) /2021 (ciipasa mpo neperasis BEUPOKY 0Co-
61, kKapaHiit Ha AOBidHe 036aBAEHHS BOAIL), SKUM OPTaHOM KOHCTUTYI[IHHOTO KOHTPOAIO 6YAO
BIAKPHTO “IIpaBo Ha Haaio.”

ITo cyti Koncruryniiuuit Cyp Ykpaltu B pimeHHi y cripasi mpo HaOyTTs unnHOCTi KoncTH-
TyLi€l0 YKpalHH HATOAOCHB, 1O B TUX PEAALsSX CyAU MaAH Opary Ha cebe iHiniaTuBy i3 3axucTy
QyHAAMEHTAABHUX ITPAB i CBOO0A, He YeKarouu odiniiiHoro onpuatostnerns Koncrurynii Ypa-
M, ap>Ke Ha TOM Iepio BiATIOBiAHA IOPUAUYHA iIHPPACTPYKTYpPa AAS 3aXUCTY KOHCTUTYLIIHUX
(pynpaamenTaabHUX) TIpaB i cBO60 Bxe icHyBaaa. Tak, “mpuHiun BepxosencTsa [Ipasa” 6ys
Bipomuii me 3a pik Ao mpuitHATTS KoncTuTynil Ykpainu saBpsxku Koncrutymiiitaomy Aorosopy
Mixx Bepxosroro Paporo Ykpainu Ta IIpesupeHTOM Ykpainu mpo OCHOBHI 3acapu oprasisariii
Ta QYHKI[IOHYBaHHA Aep>KaBHOI BAAAM i MiCIIeBOrO CAaMOBPSIAYBaHHS Ha IePioA AO IPHMHATTS
HoBoi Koncruryuii Ykpainu sip 8 uepsrs 1995 p. (sactua Apyra crarri 1), a yacTuHa nepma
cTarTi 37 CTBEPAXYBaAQ, IO “cyAH 3aXUINAIOTh IIPaBa i 3aKOHHI iHTEpeCH TPOMaASH, OPH-

¢ Bucrosok Koncruryuiitroro Cyay Ykpainu Bia 16.12.2019 p.Ne7-8/2019. URL: https: //ccu.govua/sites/
default/files/docs/7_v_2019.pdf. Aus. Taxosx: Pimenns Koncruryniitnoro Cyay Ykpainu Big 28.08.2020 p.
N2 9-p/2020. URL: https://ccu.gov.ua/sites/default/files/docs/9_p_2020.pdf.

7 Pimenrs Koncruryniitnoro Cyay Yipainu sia 16.09.2021 p. Ne 6-p(IT) /2021. URL: https://ccu.govua/
sites/default/files/docs/6-p2-2021.pdf.
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AUMHUEX 0Ci6 i AepXKaBH IIASXOM 3AIFICHEHHS IIPABOCYAASL. 3araAbHOBIAOMUIT IIPUHIIUIL “jura novit
curia” (“cya 3Hae mpumnucy paBa”) He 6YB AKUMOCH HOBUM AASL CYAAIBCHKOT CITIABHOTH i1 BIMAras
y Tilt cuTyarnii cya0Boi akTHBHOCTI. A0 TOro X YKpaiHa mipmrcasa Mi>XKHapOAHMI TTaKT PO I'Po-
MaASIHCBKI i roAiTwaHi ipasa 1966 p., mpowec pospo6Oku it npurisstTs Koncruryii Yipainu O6ys
BIAKPHTHM, IPO30OPHM i TAACHUM, BIATIOBIAHO KOMY SIK He CyAASM (Ta it IPaBHUKaM 3araA0M)
macyBaao “3Hatu rmpaso.” Tomy O. A. Bapabamm 3BepHyBCsI A0 HAASKHOTO OpraHy i MaB yci macTa-
BU CITOAIBATHCS HA AOTIOMOTY. SIKIIO IPOBOAMTY II€BHi aHAAOTII, TO CUTYaIlisl BUTASIAAE TaK, AKOU
Ha IOYaTKy IOIIMPEHHs B YKpaiHi kopoHasipycHoi indpeknii COVID-19 ocoba 3BepHyAacs
AO 3aKAAQAY OXOPOHH 3A0POB S ITO AOIIOMOT'; & Y BIATIOBiAB IouyAa: “Bubaure, Hiunm AOIIOMOrTH
He 3MOYKeMO, OCKIABKH BIACYTHIl1/He OIPHAIOAHEHUH IPOTOKOA AIKyBaHHSL.

Crpoba AeraaisyBaTi KaTeropiro “KOHCTHTYIHA AOKTPUHA 3 IIepeMiHHUM YCIIIXOM TPUBa€E
yBech mopepOpMeHH I IIepioA. YoKe B IIepIIoMy ITicAs cxBaseHHS 3MiH Ao Korcrutynii Ykpainu
moao npaBocyaAs (2 gepsHs 2016 p.) sakononpoexti npo Koncturyuiitnuit Cyp Ykpainu
Ta 3aCaAM KOHCTHUTYLiitHOTO cyAounHCTBa (cepriens 2016 p.) micTHAacs AediHilis TepmiHO-TIO-
HATTs “TpaBoBi nosutii Koncruryniitnoro Cyay Yipaitu” sk IIOCAIAOBHHX, B3aEMOY3IOAKEHHX
BHCHOBKIB, TBePAXeHb, IIPUHIIUIIIB, OPUANIHIX ApTI'yMEHTIB Ta 3allepedeHb, o iX copMyAroBaB
Cya, posrasaaioqr KOHKPeTHY CUTYaIilo B KOHCTUTYLiltHOMY 1paBi Ha miacTasi KorcTuTy1il
Ykpainu, 3 ypaxyBaHHSIM 3aTaAbHOBH3HAHUX IIHHOCTeH, KOHCTUTYLiHUX IIPUHITUIIIB i MiXXHa-
POAHMX CTaHAAPTIB, 3aTaAbHUX IPUHIIUIIIB ITPaBa, IO AAIOTH IOPUANYHE PO3YMiHHS MOAOXKEHDb
Koncrurynii Ykpainu (crarrs 23). Yunnuit 3akon Yxpainu “Ilpo Koncruryuiiauit Cya Yxpa-
inn” Bip 13 anrms 2017 p. N 2136-VIII (Aaai — auHHMIT 3aKOH) OTlepye KaTeropiero “lopuArIHa
no3uuisy,” siKa AicTara cBoe popMaAsbHe BUPAKEHHS B ACLIO “yciueHOMy BHUIASIAL — 6e3 HopMa-
THUBHOTO BH3HAYEHHs, aAe 3 IOPUAUBAI€I0 K Takoro Ta HapaHHAM Korcruryniftnomy Cyay
Ypainu mpasa ii po3BUBaTH i KOHKPETU3YBATH, a TAKOXK 3MiHIOBATH 3a YiTKO BU3HAYEHHX YMOB
(cTarT92).

Ha 25-my poui npuitasarts Korcrurymnii Ykpainu Ta cpopmysanns Korcruryniitaoro Cyay
Ykpainu 3HaKOBOIO ITOAIEIO CTaAQ iHiIliaTHBa YKPAIHChKHUX TApPAAMEHTApiB 3aIIPOBAAUTH B 3aKO-
HOAABYHI O0Ir i KOHCTHTYIIHO-IPABOBY IPAKTHKY — IOPHAU3YBATH — “KATErOPil0 KOHCTUTY-
nifiHa AokTpuHa.” OTKe, BIATOBIAHO AO YaCTHHH IepIIoi cTaTTi 3 IpoekTy 3akony Yipainu “TIpo
KOHCTUTYLiitHy iponeaypy” Bia 21 rpyans 2020 p. (peectp. Ne4533):

KoHcTuTymiiiHa AOKTPHHA — Ije CHCTeMa OCHOBOIIOAOXKHHUX IOTAsIAIB Ha KoHcTHTYyIiI0 YKpaiHu
I KOHCTHUTYIIIHI IPUHIUIIM Ta IIHHOCTI, IKa PO3KPUBAE 3MiCT PI3HUX KOHCTUTYL[IHHUX IIOAOXKEHb,
X B3aEMO3B 30K, OaAaHC MiXk KOHCTUTYL[IMHUMH L[iIHHOCTSIMH Ta CyTh KOHCTUTYIiIHO-IIPAaBOBOI'O
PeTyAIOBaHHS K EAUHOTrO 1iaoro. KOHCTUTYINHY AOKTPHHY CKAAAAE CYKYITHICTD OPHAMIHUX
nosurniit KoncrurymiitHoro Cyay, siki MicTSTbCS B Floro akTax. BoAHOYAC y YacTHHI, He OXOTIAeHii
1opupnyEEME nosunisMu Korcrurynifinoro Cyay, KOHCTUTYINHHY AOKTPHHY TaKOX CKAAAAIOTh
3araAbHOBM3HAHI 1 yCTaA€HI iA€l, TOAOXKEHHS, HAyKOBi IIOTASIAM, IIPUHIUIIM [TPABa Ta TEOPEeTUYHI
y3araAbHEHHS I[OAO NpeAMeTa KOHCTUTY1[ifHO-TIPaBOBOTO pEI'YAIOBaHHSI.S

® TTpoexr 3akony Yxpainu “Ilpo xoncTuryniiiny npoueaypy” Bia 21.12.2020 p. (peectp. N¢4533).
URL: https://wl.cl.rada.gov.ua/pls/zweb2/webproc4_12pf3511=70729.
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ToaoBa Koncruryuifinoro cyay Aursu Aeitrioc JKaaimac BBaxae, 110 MOHSTTS “KOHCTHUTY-
LifIHa AOKTPHHA  OXOIIAIOE COOOI0 ABA ABTOHOMHI 3HAYEHHS: KOHIIIIIIiI0, OPHAUYHY TEOPiio
KOHCTHUTYIiOHAAI3MY, cpOPMYAbOBaHY PaBOZHABLIAMHU (HAYKOBLISMH) i 3yMOBAEHY HOTpe60I0
B 3a0esIedeHHi I{iAiCHOCTI Hal[iOHAABHO] ITPaBOBOI CHCTEMHU (TaK 3BaHa HeoQilifiHa AOKTPI/IHa) ,
1 BTIA€HHS pO3YMiHH: IIPaBa, IPUTAMAHHOTO AEPXKaBHOMY OPTaHY, IO 3AIMCHIOE KOHCTUTYIHMHII
KOHTPOAD (ocl)iuifma KOHCTUTYIIiMHa AOKTPI/IHa). Ha BipMiHY Bip ITOTASIAIB HAYKOBIIiB, OCTAaHHS
€ I puAMIHO 30608 s13y10u010 (“binding”) KOHIEMNLiE, IO IPYHTYETHCS BUKAIOIHO Ha OdiLyifi-
HoMmy Taymadenti Koncrurynii Koncruryninaum Cyaom.” Tak camo past B. Pedniiskoro

OYEBHAHO, IT10 aKAAEMITHA, a00 Tak 3BaHa “HeoPirfiiiHa” AOKTPHHA BIAMBAE HA ODILITHY KOHCTUTYIHIHY
AOKTPHHY He IpPsIMO, a OIIOCEPeAKOBaHO. Npernes npo $OpPMAABHO PO3AiA€Hi, are 3MiICTOBHO
OB sI3aHi Mi>k co6010 IOPUAMYHI HapaTHUBU. | AKII0 I1e Tak, TO MK 0QilliffHOI0 KOHCTUTYIIHHOIO
AOKTPHHOIO, 3 OAHOTO 6OKY, 11 aKaAeMIYHOI0 KOHCTUTYLIMHOI0 AOKTPUHOIO — 3 ADYTOT'0, MAIOTh
$opmyBaTHCs BiAHOCHHHU B3a€EMOIIPOHUKHEHHS, OPUANIHOL iHTepTeKCTyaAbHoCTi.10

HacmpaBpai B ykpaiHCbKMX KOHCTUTYIIIFHO-TIPAaBOBUX PeaAisdX KOHCTUTYIiHA AOKTPHHA
3HAXOAUTDCA ITiA AOMIHYIOUHM BIIAMBOM AifabHOCTI KoHcTuTyniliHOrO Cyay YKpainy, a “koH-
CTUTYLIIIHO-ITPaBOBa HayKa, MIBUAIIE 32 BCe, iAe B PpapBaTepi 0QillifiHOI KOHCTUTYIMHOL AOK-
Tpunn. !

BupaeTbcs, 1Mo SAKIO BXe i OPUAMBYBATH KaTeropiio “KOHCTUTYIifHA AOKTPHHA,” TO Ha 3a-
KOHOAABYOMY PiBHI CAip MIAKPECAUTH IOPUMAMYHY 3HAYYIIICTh camMe 0illifHOI KOHCTUTYLiHHOI
AOKTPHHH, fKA € IIPOAYKTOM AISIABHOCTI OpraHy KOHCTUTYI[ITHOTO KOHTPOAIO i BUABASIETHCS,
30KpeMa, y TPbOX HOPMAaTUBHUX BUMOIAX: 1) cripuse po3KpHTTIO 3MicTy KoHCTHTYIIT; 2) mae
30608 13yBaAbHHI1 XapakTep; 3) cAy>KHUTb 3acob60M 3abesnedenns BepxoBercTsa KoHcrurymnii.'?

Sk 3a3navae cyaast Koncrurymitinoro Cyay Ykpainu, nmpogecop B. B. Aemaxk,

topuandHi mosunii Cyay, sIKi MicCTATbCSI B MOTUBYBAAbHIH abo PE30AIOTHBHIN YaCTHHAX HOTO
pillleHb YU BHCHOBKIB, € 000B’SI3KOBUMHU AASL BUKOHAHHS YU AOTPHUMAHHS BCiMa OpraHaMu
AEP>KaBHOI BAAAM HE3AAEKHO Bip TOTO, UM BXXHUBAETHCS B HUX pOPMYAIOBAHHS “3aCTepeKeHHs
1 He3aAeXHO BiA TOTO, YU nepeAGaqui 3 IJbOrO IIPUBOAY BIAIIOBIAHI HOPMH Y perAaMeHTHHX
HOPMaX IIMX OPTaHiB A€P>KaBHOI BAaapm.?

? XKaaimac Aatiioc, “OinifiHa KOHCTUTYLIHA AOKTPUHA: KOHIIEIILIisl, 3HAYCHHS | OCHOBHI IIPHHIUIIN
possuTky,” Qirocodis npasa i sazarvna meopis npasa 1-2 (2016): 267.

1 BceBoaoa, Peunnpkuit, “Iu Moxe icHyBaTu B YkpaiHi odilfiiiHa KOHCTUTYLifHA AOKTpHHA2”, 284,

"' JOpiit Bapa6am, “Poab akapeMiuHOI AyMKH Y popMyBaHHI 0QilliiHOI KOHCTUTYLIAHOI AOKTPUHU
y Baaemni 3006ymxu €sponeiicoxoi Komicii “3a demoxpamiio uepes npaso” i opeanis koncmumyyitinoi
tocmuyii ma npobaemu maymasenns y xoncmumyyiiinomy cydouuncmei (Kuis: BAITE, 2020), 42.

12 )Kaaimac AaitHioc, “O¢iniitHa KOHCTUTYLifIHA AOKTPUHA: KOHIIEIIL]isl, 3HaYeHHs | OCHOBHI TP UHIJHITH
po3BHTKY,” 268.

13 Okpema aymxa cyaai Korcruryniiinoro Cyay Ykpainu B. B. Aemaka crocoBHo BucHOBKY
Koncrurymniiinoro Cyay Yxpainu Big 13.11.2019 p. Ne 5-8/2019. URL: https://ccu.gov.ua/sites/
default/files/docs/S_v 2019 3.pdf.
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He MeHII kaTeropuyHO IJOAO IIbOT'O IMMTAHHS BHCAOBHBCS CaM OpPraH KOHCTHTYLiHHOI
IOPUCAMKINi:

3ripno 3 OcroBHuM 3akoHoM Ykpainu piments Koucruryuiiinoro Cyay Ykpainu € 0608 s13k0BUMU
Ta OCTATOYHIIMH, TOMY ITiCASL iX OITyOAIKYBaHHS BUKAAACHI B HUX FOpHAI4HI rTo3uiii KoncTurymitaoro
Cyay Yxpainm, Hepe6yBa10qn B HOPMAaTHBHIM €AHOCTI 3 BUTAYMa4€HUMU B LIUX PilI€HHAX I10-
aoxennsmu KoHeruTynil Ykpainu, cTaloTs 6e3rmocepeAHiM PeryAsSTOpOM CYCIIABHHX BIAHOCHH,
30KpeMa BU3HAYAIOTH 3MICT Ta 0OCST KOHCTUTYLINHUX IpaB i cBoboa,.*

Barara npaxtuka Koncrurymifinoro Cyay Yipainu A03BoAsi€ “BIMCATH COAIAHUIT AOPOOOK
y 3araAbHOBH3HAHI B KOHCTUTYLIOHAAI3Mi AOKTpHHU. CHUCTeMHEe AOCAIAYKEHHS BUSBUAO LAy
HU3KY BXX€ PO3BUHEHUX (YCTaAeHI/IX) i oAHY mepcrieKTHBHY OillifiHi KOHCTUTYLINHI AOKTPUHH.
IaeTbCst PO AOKTPHHY YCTAaHOBYOI BAAAU, AOKTPHHY OOMEKEHOTO IIPABAIHHS, AOKTPUHY IPH-
XOBAHUX [IOBHOBA)XeHb, AOKTPUHY ITOAITHYHOTO [IUTAHHS, AOKTPUHY [IO3UTHBHOIO 06OB'SI3KY
AEPKaBHU, AOKTPHHY APY>KHBOTO CTABAEHHS AO MDKHAPOAHOTIO ITPaBa, AOKTPHMHY IPABOMIPHUX
06OMexKeHb Y 3AIMCHEHHI KOHCTUTYLIHHUX IIPaB i CBOOOA AIOAMHH i1 [IEPCIIEKTUBHY AOKTPUHY —
“KOoHCTUTYLiNHOI iAeHTIYHOCTL. 'S

TaxuMm 9uHOM, I0PUAU3ALISL OPIIIIHHOI KOHCTUTYLIHOI AOKTPUHH 3yMOBA€HA IIOTPeO0I0
y BU3Ha4YeHHI BUMOT AO Il pOpMyBaHHs, pO3BUTKY i 3MiHH, a TAKOXK HEOOXIAHICTIO ITiABHUILEHHS
il FOPUAMMHOI 3HATYIOCTi Ta HOPMATUBHOI cHAN.' 32 TBepAKeHHsIM roaoBu KoHcTuTynifiHOrO
cyay Autsu A. JKaaimaca, cpopmyabosana Koncrurynifinum CyaoM odinifiHa AOKTpPHHA Ma€
CIpHIIMATHCS CYCIIABCTBOM y poai sxuBoi koncrutywii (“the living Constitution”), sxa icaye
SIK ABTOHOMHHII IOPHANYHUI GeHOMEH, 10 XapaKTePU3YETHCS IeBHUM HA6OPOM IIPHHIIAIIB,

CepeA AKHUX:

1) NPUHILIUN NOCMYNo8ocMi B POSBUTKY AOKTPUHHM; 2) MPUHLHI H0CAIO08HOCMI; 3) TIPUHIHIT
HENPUNYCIIUMOCTIE MAYMAHeHHS. Ha 0CHO8i Huvkux [ujodo Korcmumyuyii] npasosusx axmis; 4) IiprHImIL
maymauenns [ Koncmumyyii] 6idnosiono do Hopm mixcrapodrozo npasa ma npasa €sponeiicokozo
Corosy; S) IPUHIUIL BUKOPUCMARHS pidHux memodie maymauenns Koncmumyyii."

' Pimenrs Koncruryniitnoro Cyay Ykpainu i 20.12.2018 p. Ne 13-p/2018. URL: https://ccu.gov.ua/
docs/2481.

' ¥0piit Bapabam ta Aro6omup Aerrsinuus, “OdimiiiHa KOHCTUTYLNHA AOKTPUHA YKpalHH: reHe3a
Ta cyuacuuit cran.” Ilpasosa nayka Ykpainu: cyuacnuii cmam, BUKAUKYU MA NEPCREKMUsY POIBUMKY
monorpadis, peakoa.: O. B. Ilerpumun (roaosa peaxoa.), B. A. XKypasean (3acT. ror0BH peakoa.),
H. C. Kysuenosa (3act. roaosu peaxoa.) [ra in.] (Xapxis : ITpaso, 2021), 115-137.

16 TTe moxHa BHPIIINTH 32 MPUKAAAOM 3aKOHOAABYOTO BU3HAYEHHS 060B’SI3KOBOCTI BUCHOBKIB I[OAO
3aCTOCYBaHHs HOPM IIPaBa, BUKAAAEHHX y OCTaHOBax BepxoBHoro Cyay AASL BCiX Cy6 €KTiB BAAAHUX
TIOBHOBa)X€HDb, SIKi 3aCTOCOBYIOTD Y CBOIH AIIABHOCTI HOPMAaTUBHO-IIPABOBHM aKT, IO MiCTUTD BIATIOBIAHY
HOpMy npasa (YactuHa ' sra crarti 13 3akony Ykpainu Bip 2 uepsus 2016 p. “Ilpo cypoycrpiit i craryc
CyAAIB”), IOLIMPHBIIH LIF0 BUMOT'Y Ha CYAHU, IACHAMBIIM TAKUM YHHOM YaCTHHY TPeTio cTarTi 89 3aKony
Yxpainu Bip 13 aunns 2017 p. moa0 IPiopUTETHOCTI i aBTOPUTETHOCTI KOHCTUTYIIHOTO TAyMayeHHS.
17 3Kaaimac AaitHioc, “Oc})iuiﬁﬁa KOHCTHUTYIL[ilHA AOKTPHHA: KOHIIEMI]isl, 3Ha4eHH i OCHOBHI IPMHIUIIN
posBuTKy,” 269.
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ITpumiTHO, 110 aBTOpH IPOEKTY 3aKoHy Ykpainu “TIpo KOHCTUTYIIIHY IpoLleAypy  Hamara-
AWICSI 3aITPOBAAMTH IIi KOHITENITYaAbHi MOAOXKEHHS B yacTHHaX 3—4 crarti 3. Tak, BiamoBiAHO

AO YaCTHHH Y€TBEPTOI CTaTTi 3:

Koncrurynitauit Cyps Ykpainu 30008’ SI3aHUI y3rOAXKYBATH KOHCTUTYLIAHY AOKTPUHY
i3 yCTaAe€HOIO MPaKTHKOI0 EBPOIENCHKOTO CYAY 3 IIPaB AIOAMHU i 3aTAABHUMH 3aCaAAMH ITPaBa
€sporneiicbkoro Coro3y, KpiM BUMAaAKiB, KOAH BiATTOBiAHMMU ToAokeHHssMu KoHcTuTy il Yikpainu
i BXe cpOpMOBaHOI KOHCTUTYL[IHOIO AOKTPHHOIO nepeAGaqae:Tbcsl BUIUN PiBE€Hb TapaHTii
IIpaB i CBO6OA AIOAVIHE Ta TPOMAASIHIHA.

SlcxpaBUM IPHKAAAOM IPAKTHYHOTO BTIACHHS ITHX BUMOT cTaAo Pimenns Koncrurymniitzo-
ro Cyay Yxpainu sip 16 Bepecns 2021 p. N 6-p(11) /2021 (cripasa mpo neperasip BUpoKy ocobi,
KapaHiil Ha AOBiuHe M036aBACHHS BOAi),'® sIke IPYHTYeTbCS Ha AOKYMEHTaX MiXKHAPOAHOTO
npasa, 30kpeMa KoHBeHIiI Tpo 3aXUCT IpaB AIOAUHH i OCHOBOIIOAOKHHX cBO60A 1950 p., Cra-
tyti Opranizanii O6’epnanux Haniit 1945 p., BeecBiTHiit Aexaaparyii AFOACBKHX IIpaB (“3araab-
Ha AeKAaparis npas aroaunn”) 1948 p., Mi>KHapoAHOMY NTaKTi PO IPOMAASHCBKI i MOAITHYHI
npasa 1966 p., MibKHApOAHOMY MAKTi PO eKOHOMIYHI, COLliaAbHi 1 KYAbTYpHI IpaBa 1966 p.
Pesoaronii Komitery minicTpis Papu €spomu “IIpo moBopXeHHs 3 0cob6aMu, 3aCyAKeHUMU
AO TPUBAAUX CTPOKIB yB si3HeHHs” Bia 17 atoToro 1976 p. Ne (76)2, Aoaarky Komirery Mini-
crpiB Papu €Bpornu a0 Pexomenpamii “Hpo YMOBHE 3BiAbHEHHSA (YMOBHO-AOCTPOKOBG 3BIAB-
nenns)” Bip 24 Bepects 2003 p. N2 Rec(2003)22, a Takoxx nipaxTHLi EBpomeiichbKoro cyay 3 pas
aropuny, Cyay CrpaBeaanBocti €Bpornericbkoro Corosy.

Y Pimenni Koncruryniitauit Cys Ykpainu BpaxyBaB IPaKTHKy OpPTaHiB KOHCTUTYIIHOI
IOPHCAMKINI eBponeiicbkux Kpaid — Himewunnn, IToapmi, PymyHhil, AuTu, YropImuHy, a Takoxx
3axiAHy HAyKOBY AOKTpPHHY, 30kpeMa MoHorpadito Dirkvan Zyl Smith and Catherine Appleton. Life
Imprisonment: A Global Human Rights Analysis. Cambridge (Massachusetts): Harvard
University Press, 2019.

Kpucraaizanist ab6o “HapopxeHHs” 0ilfiiiHOI KOHCTHTYIHHHOI AOKTPUHU MOXKe BiAOyBaTHCS
SIK 4epe3 OTPUMAHHS BiATIOBiAHOTO TuTYAY Bia Koncrurymiitnoro Cyay Ypainu (Hampuxaa,
“IPUHLMI APYXKHBOTO CTABACHHS A0 MDKHAPOAHOTO IpaBa”), TaK i 4epe3 mpoLec CBOEPIAHOT
“ceprudikariii” B HeoQiIfiiHIi KOHCTUTYLIHHIN AOKTPHHI. Y 6yAb-sIKOMY pasi odiltifiHa KOHCTH-
TYLiMHA AOKTPUHA K CYKYTHICTh I0PHMANYHHUX IMO3HIIA IIOAO TOTO M iHIIOTO KOHCTUTYIIiM-
HO-TIPaBOBOTO iHCTUTYTY YU SBUINA BBOAUTD ALSABHICTD OpraHy KOHCTHTYIIHHOTO KOHTPOAIO
B YKpaiHi B [IeBHe ‘TeHepaAbHe PYCAO, BUMATa€ AOTPUMAHHS BCbOIO MACHUBY IOPUAMYHIX [I03H-
it ('ix Ayxy), 11O € HeOOXiAHOIO YMOBOIO AETiTUMHOCTI FOT0 AisAbHOCTI. CBOEIO Yeproro Heo0-
IPYHTOBAHHIT BIACTYII MOXKe 3arpOXKyBaTH KOHCTUTYL{IMHOMY IOPSIAKY, HALlIOHAABHI Oesreni

7 AOBipi AO KOHCTHTYLifHOTO CYAOYHHCTBA. Tak, popMyBaHHS HOBOI 0ililiHOT AOKTPUHHI

1% Piments Koncruryuiitoro Cyay Ykpainu sia 16.09.2021 p.Ne 6-p(1I) /2021. URL: https://ccu.gov.ua/
sites/default/files/docs/6-p2-2021.pdf.
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“KOHCTUTYLiHOI iAeHTHYHOCT],”!

° mo MOB’SI3YETHCS, 30KpeMa, i3 pimeHHsIM Bip 16 aun-
151 2019 p. N0 9-p/2019, BucHOBKOM Bip 24 rpyarsi 2019 p. N 9-8/2019 i, 0co6AuBO, pinreHHsIM
Bip 14 ammns 2021 p. Ne 1-p/2021, HareBHO CIIOHYKAaTUMe AO BUKOPUCTAHHS aHAAOTIYHHUX
aprymenTis (MAX0AiB) IpH rinoTeTHYHil ONiHIIi 32KOHY, MO YMOXAUBHUTD B YKpaiHi MOABi-
He/MHO)XXUHHE TPOMAASIHCTBO, OCOOAMBO B KOHTEKCTI 3arpo3 AASI HAaI[iOHAABHOI Oe3meKu
Yxpainu.

IHmra piv — mepcreKkTHBa IEBHOTO KOPUTYBAHHS “KYPCy B MeXaX ‘TeHepaAbHOI TPaeKTopii/
pycaa,” HOro OCy4acHeHHS depe3 KOHKPeTH3al[il0, pO3BUTOK YU HABiTh 3MiHy I0PHANYHUX I10-
3uIfit. Tak, B)Xe HaAeKHO p03p06AeHa oirfifiHa KOHCTUTYIIiiHA AOKTPHHA 06MexxeHoro npas-
AIHHS AO3BOASE iHAKIE MOAMBUTUCS HAa OPUAUYHY apIyMEeHTallil0, 3aCTOCOBAaHy OpPTraHOM
KOHCTHUTYLIMHOI IopucAuKuil B Pimenni Bip 25 rpyans 2003 p. N 22-pr/2003 (cnpaBa IIOAO
CcTpokiB nepe6yBants Ha nocty Ilpesupenra Ykpainn),*® Ae K KAIOYOBHIL apryMeHT He 30BCiM
AOpEYHO OYB BUKOPHCTAHHUIT IMIIEPaTHB HE3BOPOTHOCTI Ail 3aKOHIB y 4aci sIK CKAQAHHK IIPHH-
ITUITy BEpXOBEHCTBA IpaBa. Tak caMo CydacHa AOKTPHHA ITPAB AIOAUHH TOAEPYE MePerAsip
BHUCHOBKY, cpopmyabosaHoro Koncrurymnifinum Cyaom Ykpainu B PimenHi Bia 9 arororo 1999 p.
Ne 1-p11/99 (cripaBa Ipo 3BOpPOTHY Ail0 B 4aci 3aKOHIB Ta IHIINX HOPMATHBHO-TIPABOBKX AKTiB),
IIPO Te, IO “TIOAOXKEHHS YacTHHH nepirol cTarti 58 Koncrurynii Ykpaitu mpo 3sBOpOTHY Aifo
B 4aci 3aKOHIB Ta iHIINX HOPMATHBHO-IIPABOBHX AKTIB Y BUIIAAKAX KOAU BOHH IIOM SIKIIYIOT 200
CKaCOBYIOTD BiATIOBIAQABHICTD ocobu, CTOCYETHCS Pi3UYHNX | He MOMUPIOETHCS HA OPUAMIHUX
0ci6.”!

OaHax B 0cTaTOuHiM pepakiil mpoekTy 3akoHy Ykpainu “IIpo KOHCTHTYLIRHY IPOLeAYPY,
ITATOTOBAEHOT'O AO APYTOTO YMTAHHS 1 po3MillleHOro Ha odiriitHoMy Bebcaiiti BepxosHoi Pasu
Ykpainn 10 Bepecrs 2021 poxy Bxe Iip HOBOIO Ha3BoI0 “IIpo KOHCTHUTYILIifHE IPOBAAKEHHS
(AaAi - poexT 3aK0OHY), yci MpOrpecuBHi it IepCHeKTUBHI HOBALJii He 3HAMIIAU ATPUMKH Ae-
Iy TaTchKOro KopIrycy. ba 6iablue, BiAGYBCsI IOMITHHI BIACTYII Bip THX 3000y TKIB, sIKi B)Ke CTaAU
YaCTHHOO KOHCTUTYIIHHO-TIPaBOBOI AllicHOCTI. IAeTbCsI Ipo HOPMY, 3riAHO 3 SIKOIO

Koncruryniiauit Cyp Moxe <...> 3MiHIOBaTH I0pupAndHy mosunito Cyay B pasi cyrresoi
3MiHM HOPMATHBHOTO PeTyAIOBaHHsI, IKUM KepyBaBcsi Cya IIpy BUCAOBAEHHI Takoi Io3wuIiii, 460
3a HasIBHOCTI 00 €KTUBHUX MiACTaB HeOOXiAHOCTI IIOKpallleHHs 3aXMCTY KOHCTUTYLIMHUX ITpaB
i cBOOOA 3 ypaxyBaHHIM MXKHAPOAHUX 3000B’s13aHb YKpaiHM Ta 32 yMOBU OOIPyHTYBAHHS TaKOl
aminu B akti Cyay” (dacTuna pApyra cTaTTi 92 YMHHOTO 3aKOHY).

Tenep HapoaHi AerryTaTy YKpaiHy IPONOHYIOTh IPABOBY KOHCTPYKILiIO, BIATIOBIAHO AO AKOi
“ropuamasa mosutist Koncruryniitnoro Cyay Yipaitu He Moxke 6y Ty 3MiHeHa, SIKIO He 3MiHEHO

9 fi CyTHiCTB moAsira€ B ToMy, mo B KoHcTHTYLII iCHYIOTh OCHOBOIIOAOXKHI IIHHOCTI Ta IPUHIUIIH,
sIKi BU3Ha4Yar0Th “ipeHTHyHicTs KOHCTHTYII,” HIBEAIOBATU CYTHICTD SKUX € HEIIPHUITYCTUMUM SIBUIIEM
Y IPaBOBill AEMOKPAaTHUYHIH AeprKaBi.

20 Pimenns Korcrurynifinoro Cyay Yxpainu Bip 25.12.2003 p. Ne 22-pr1/2003. URL: https://ccu.govua/
docs/489.

*! Pimenns Koncruryuiiinoro Cyay Yxpainu Big 09.02.1999 p. N 1-p1r/99. URL: https://ccu.gov.ua/
docs/397.
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TekcT BignoBipHOI cTarTi KoncTuTynii Yipainu” (dacTuHa Apyra cTaTTi 2 HPOEKTY 3aKOHY).
S 6aunMo, MPO KOHCTUTYILIAHY AOKTPHHY SIK TaKy 0e3[10CepPeAHbO B TEKCTi BXke He HAThCS,
a TIpoIleAypa 3MiHM IOPHAMYHO] IMTO3UIIil HAATO YCKAAAHFOETHCS.

Hamnpuxaap, 1nopibHa HoBanig 6e3 KOHCTUTYIIIMHHX 3MiH YHEMOXXAMBHTD [TEPETASIA BUCHOBKY
IJOAO HeTIOIIHPeHHs TOAOKeHHS JacTHHU nepimoi crarTi S8 Koncruryii Ykpainu mpo 3BopoT-
Hy Aif0 B 9aci 3aKOHIB Ta iHITMX HOPMATHBHO-IIPABOBUX AKTIB y BUIIAAKAX, KOAU BOHH ITOM SIKIIY-
I0Th 260 CKaCOBYIOTb BiATIOBIAQABHICTD ocobu Ta IOPUAUYHHUX oci6. OTxe, I1e MOXKe HeraTUBHO
[IO3HAYUTHCS Ha CTAHOBHUII IOPUAMYHUX OCi6 IPHBATHOIO IIPABa, SKUM IIPH IPHUCKIIAUBOMY
aHaAi3l cTarTi 24 IPOEKTY 3aKOHY 3arpoXKye MepCIIeKTUBA BTPATH Cy0 €KTHOCTI B peaaisariii
IIpaBa Ha KOHCTUTYLIMHY CKapry, 0, OYeBUAHO, He Y3TOAXYETHCA 3 YCTAACHOIO NMPAKTHKOO
€BPOIEeCHKOTO CYAY 3 TIPaB AIOAUHH i 3araAbHUMH 3acapaMu npasa €spomnefickkoro Corosy
Ta AUIIe ITKOAUTD €BpoIeisanii 0iniitHOI KOHCTHTYIIIHHOI AOKTPHHHU YKpaiHu. BopHouac Take
TIOAOXEHHS YHAOUHIOE PI3HHUINO MiK OQil[iiiHOI0 KOHCTHTYIIHHOK AOKTPUHOK (SIK 1iAmM)
1 OpUAMYHOIO TIO3ULIIEIO (SIK it CKAaAOBOIO). BuaaeTbcs, mo HeKOpeKTHO 3MiHY OAHi€T FopuANY-
HOI TTO3HIil CTABUTH B 3aA€XHICTb Bip 3MiHn KoHcTuTyiii Yipainu i, HaBmaxw, 1[iAKOM AOITyCTH-
MO, AOTiYHO 1 PiBHO3HAYHO (aAeKBaTHO) 3MiHy OKpeMoi OQilifiHOI KOHCTUTYL[IHOI AOKTPUHU
CTaBHTH B 3aAeXKHICTb Bia 3MiHu KoHcTHTYIT YKpaiHmy.

Humni o¢iniitHa KOHCTUTYIIiMHA AOKTPHHA YKpaiHH 3HAXOAUTDHCS TIiA BIIAMBOM SIK aMepH-
KaHCBKOI, TaK i €BpOMeNCchKOi KOHCTUTYIHIHUX MapapurM. OAHaK PO cepAO3HY KOHKYPEHIIi0
IIUX BIIAMBIB IIOKH IIJ0 He MpAeThcs. ba 6iapme, 3apaHO FOBOPUTH NPO AKiCHE IepeBaKaHHI
B YKpaiHi miBHIYHOaMePUKAHCHKHUX KOHCTHTYLIHO-IIPaBOBHX IIOTASIAIB i miaXx0AiB.** ITe o06pe
HOMITHO Ha mocaipoBHOMY yTBepa)eHH]I Koncruryniitaum CyaoMm Ykpainu S ¢pyHAaAMeH-
TAABHUX KOHCTUTYLifHUX IIIHHOCTEe!N CBOOOAM i AI0OACHKOI riaHocTi®. IIpnuoMy nmepma
[CBo6oAa] 663HOC6P6AHBO KoHcruTrynieo YkpaiHu He BU3HA4YeHA SIK L[iHHiCTb. BaskauBo
3a3HAYMTH, IO cBOOOAA M AIOACHKA TAHICTD — Ile LIIHHOCTI 3 Pi3HHX IIPaBOBUX CUCTEM (Tpa-
AMITiiA) : aMepPUKAHChKOI (anraocaxconcpkoi) i €BPOIENChKOT (oco6amBO HimMerbKoi) BiaTO-
BipHO. | muTaHHA Mpo iX B3aEMHe CIiBICHYBaHHS MOXe 6YTI/I IPeAMETOM AMCKYCill i HaBiTh
CHOpiB.

IToao miHHOCTI AYOACHKOT i AHOCTI, TO ITO3HIIis OpraHy KOHCTUTYIIHHOI OPHCAMKIII B YKpai-
Hi MAKCHMAABHO HAOAVDKEHA AO MTAHIBHUX HA €BPOIEHChKOMY KOHTHHEHTI TOrAsIAiB. Tlepexonan-
BUM IPUKAAAOM TapaHTIiA AFOACHKOI TiAHOCTI K HaMBHIIOIL IIHHOCTI KOHCTUTYIIIMHOTO ANy
€ mpaBoBa crcreMa Hivewunnan. SlckpaBuM cBipueHHAM € pimeHHs PepepaAbHOTO KOHCTUTYIIiH-
Horo cyay Himewunsu sip 15 arororo 2006 p. (1 BvR 357/05) mopo koHcTuTYyLifiHOCTI 3aKoHy
“IIpo 3abesnedeHHst Ge3MeKH OBITPSHOIO PyXy, L0 PO3TASAAAOCH Y IOPSAKY KOHCTUTYLIFHOI

> BceBoaop, Peuntpkuit, “KoHCTHTYLiSL, KOHCTUTYLiHA AOKTPUHA, KOHCTUTYLIMHUI Ipoltec i BifiHa,”
Vkpaincoruii waconuc xoncmumyyiiinozo npasa, 2 (2022): S6.
2 Aro6omup Aerasrunt, “CBo60AQA I AFOACHKA [IAHICT K GpyHAAMEHTaAbHI KOHCTUTYLIMHI LiiHHOCTI,”

y 36ipHuk mamepianie i mes HAYK0BO-NPAKMUHHUX 3dx00i8 KOHCMUMYYiliHo20 muxcHs. YacTrHa mepia
(Kuis: BAITE, 2021), 27-35.
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cKapru. “AyMKa IpoO Te, [0 KOXKHA OKpeMa AIOAMHA B iHTepecax Aep)KaBH B IIAOMY Y BHITAAKY
KpaiHbOI HeOOXiAHOCTI 30008 s13aHa [OXKEPTBYBATH CBOIM JKHTTSIM, SIKIJO AHIIE TAKUM YHHOM
MOYKHA 3aXHUCTUTH IPABOMOPSIAOK BiA IIOCSTaHb, CIIPSIMOBAHHX Ha HOTO PYHHAIIO Uk 3HUIEHHS
€ HEIPHUIAHATHOI. 30008 5I3aTH AIOAUHY IPUHECTH cebe B xkepTBY HeMOXArBO.>* CBOEIO 4eproro,

Koncruryniitauit Cyp YkpaiHH HaroAomye, o AIACBKY IiAHICTD HeoOXipHO TPAKTyBaTH
SIK TIpaBo rapaHToBaHe cTaTTero 28 KoncTuTynil Ykpainy, i Sk KOHCTUTYIHHY IiHHICTD, SKa
HAIIOBHIOE CEHCOM AIOACBKE OYTTS, € QYHAAMEHTOM AAS YCIX IHIINX KOHCTUTYLIMHUX IIPaB,
MIpHAOM BHU3HAYEHHS IX CYTHOCTI Ta KPUTEPIEM AOIYCTHMOCTI MOXAUBHUX OOMEXEHb TaKHX
nipas (a63. mocruit mipm. 2.3 MyHKTY 2 MOTHUB. YaCTHHH). >

3 yacoM OpraH KOHCTUTYLiHHOIO KOHTPOAIO IIAHOCUTD AIOACBKY TiAHICTD Ha BePIIHHY KOH-

CTUTYLIMHUX IHHOCTEeH, BUKOPUCTOBYIOYH IIPHU IIbOMY MIAKPECAEHO BUCOKHH CTHAD:

Aropnna e ckap6om ITpupoan, 3BIAKH I TOXOASITH IPUTAMAHHI AIOAMHI 32 HAPOAIKEHHSIM [TPaBa
i cBOO0AHM, TOOTO Ti, IO IIPHPOAHI. AFOACHKA TIAHICTD SIK A’KEPEAO BCIX IIPaB i CBOGOA AOANHU
Ta IX OCHOBA € OAHIEIO i3 3aCAAHMYUX IIIHHOCTeH yKPaiHChKOTO KOHCTHTYLIIMHOrO Aapy. I3 crarTi 3
Koncruryriii Ykpainu BUITAHBA€E 000B 130K AeprKaBH 3a0e3MevyBaTH OXOPOHY Ta 3aXUCT AFOACHKOT
riaHocTi. Takuit 000B 130K TOKAAASHO Ha BCiX cy6’eKTiB Hy6Aquo'1' BAaau. Bepxosna Papa Yipainy,
YXBAAIOIOYH 3aKOHU, MA€ TAPAHTYBATU HAAKHUI 3aXUCT Ta PeaAi3aliiio Ipas i cB0O0A AIOAMHH,
IO € OAHIEIO 3 YMOB 3abe3medeHHs AIOACBKOI TIAHOCTI K MIPUPOAHOI L[IHHOCTI. Csoero 4eprox,
CYAM MAIOTh TAYMAUUTH IOPUANUYHI HOPMH TaK, 06 IIiA 9ac IX 3aCTOCYBAHHS 1ie He 3aBAABAAO
MKOAM AFOACBKIH TiIAHOCTI (a63. APYTHI MIATL 2.1 MyHKT. 2 MOTHB. ‘{aCTI/IHI/I).Zé

HopmaabHOIO 71 AOBOAI 3BYHOIO B HAIll 9aC € CUTYyaIlif, 3a K01 cB06OAQA 11 AFOACPKA TiAHICTD
repeOyBalOTh y CTaHi rapMOHil 1 HaBiTh B3aEMHOTO IPOHUKHEHHS, IO Haraaye siBuiite AuQysii.
Aocuts BAaAO 11eft cTaH onucye KoaumHs Minicrepka foctuii ®PH i mpasBosaxucuuns Cabina
Aorirxoriccep-ITnappenbeprep 3a3Hadarouy, 110

3aXHUCT AIOACBKOI IAHOCTi AQ€ TPOMaASHUHY ITPaBO PO3PaXOByBaTH Ha IIOBAry HOro ocobucrocTi
" o6epirae BiA 30BHIIIIHIX BIIAUBIB, 1[0 06Me>1<y10Tb MOoro caMocrinHicTp. []e BeAbMu 3MicTOBHE
noHsATTA. BOHO 03Havae, He GiAbIle i He MeHIIe, IO KOXKHA AFOAMHA IIOBUHHA MaTH MOXAUBICTD
iIHAMBIAyaABHOTO PO3BUTKY, MOXKAMBICTh CAMOMY PO3MOPSAAXKATHUCS CBOEIO AOACIO i HECTH
OCO6I/ICTy BiATIOBIAQABHICTD 32 CBO€ SKUTTL. Te, 110 AFOAMIHA caMa BU3HAYAE CBOE XKUTTS i CMEPTB,
pO6I/ITb il BiABHOIO I o36pome IPOTH CTPAXy — CTPaXy BTPATUTH BAAAY HaA BAACHOIO BOAEIO
AO caMmocrifiHoro Bubopy.”’

** Cabuna Aonrxoriccep-IlIHappen6eprep, “Crpax chepaer cBOGOAY: TOUEMy Mbl AOAXKHDI 3aLIUIIATh
CBOM OCHOBHbIe nipaBa?’, niep. ¢ HeM. A. SIpuna noa Hay4. pea. M. AnTonosa (Mocksa : Mbicab, 2021), 38.
» Pimennst Korcrurymiiaoro Cyay Yrpainu Bip 22.05.2018 p. Ne 5-p/2018. URL: https://ccu.gov.
ua/sites/default/files/docs/S_p 2018.pdf. Aus. Takox: Pimenus Korcrurynitinoro Cyay Yxpainu
Bip 07.11.2018 p. N09-p/2018. URL.: https://ccu.gov.ua/sites/default/files/docs/9_p 2018.pdf.

2 Pimenns Korcruryniitzoro Cyay Yipainu Bia 16.09.2021 p. Ne6-p(I1) /2021. URL: https://ccu.govua/
sites/default/files/docs/6-p2-2021.pdf.

*” Cabuna Aonrxoriccep-IlIHappen6eprep, “Crpax chepaer cBOGOAY: TOYEMY Mbl AOAXKHDI 3aLIUIIATH
CBOU OCHOBHBIe IpaBa?’, 39.
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BriM, cBO60AR I AFOACBKA TIAHICTD MOXKYTb KOHPAIKTYBATH, 6y TH aHTAarOHiCTaMH, sIK, HaI[pH-
KAap, “TIpaBoBa AepykaBa’ i “comiaabHa AepikaBa,”>® MK HUMH MOXXYTb BUHUKATH ‘TepTs i “Ha-
npyra.” B ykpalHChbKUX peaaisx Ile MOXKe 0COOAMBO IIPOSIBUTHCS, KOAH Aep3KaBi caip O6yae
II0-CIIPaBXHbOMY BUKOHYBATH iMnepatusHy Bumory Koxcruryuiitnoro Cyay Ykpainu [mosu-
THUBHUI 060B 30K ] TIPO Te, WO

3MiHM 3aKOHOAABCTBA Y COL{aAbHIl cdepi, ckaapHA $iHAHCOBO-eKOHOMIYHA CHTYALLis, MoTpeba
B 3a0esreyeHHi 30aAaHCOBAHOCTI Aep)KaBHOTO 010AXeTy YKpaiHV He MOBHHHI MPH3BOAHTH
AO MOPYIIEeHHS TiAHOCTi AIOAMHH, 5IKa HAA€XKHTDb A0 PyHAAMEHTAAPHHX I[iHHOCTEH,
saxumenux Korcruryniero Ykpainn, Ta CTaHOBHTh OCHOBY CHCTeMH KOHCTHUTYIiFfHOTO
3aXMCTY IPaB i cB060A AroprHH i rpoMapstauHA. O60B I3KOBOIO CKAAAOBOIO AFOACHKOI IIAHOCTI
€ AOCTYI AYOAMHH AO MiHiMAaABHHX COIiaABHHX 0Aar, 3AATHHUX 3a0e3MeYnTH 11 AOCTATHIN
iriaani KUTTEBHH piBeHb. Bepxosna Paaa Ykpainu, popMyrouu colliaAbHy IOAITHKY, MIOBHHHA
rapaHTyBaTH epeKTHBHY peaAisalilo mpaBa Ha MOBary A0 AFOACHKOI IiAHOCTI, 30kpeMma,
MIASIXOM 3a6e3IeueHHs MMeHCiH, iHIMUX BUAIB COI[iaAbHUX BHMIIAAT Ta AOTIOMOTH AASL OCi6, AKi
noTpe6yioTh coniaAbHOTO 3axHCTY (BCIoaU BHAiAeHHS MO€. — A. A.) (a63. yeTBepTHit IyHKTY 4
MOTHUB. YaCTUHHM).>

HaBpsip 4n BTiAeHHS IUX HACTAHOB MAaTHMe AHIIle CXBAABHY PeaKIiiio 3 60Ky cy6’eKTiB MAITPH-
€MHHUIITBA Ta ¥ 3araAOM IPAIIOIOYHX, aAXKe CaMe Ha HUX ASiTaTUMe TSATap 3 HATIOBHEHHS AePKaB-
HOI CKapOHHUIH.

Koncrurymniitamit Cya YkpaiHu BUXOAUTD i3 TOTO, IO

cepes pyHAAMEHTAABHUX IiHHOCTEN Ai€BOI KOHCTHTYLifTHOI AeMOKpaTii € cB060Aa,
HASIBHICTD SIKO1 Yy 0CO6H € OAHI€IO 3 MEPeAYMOB ii pO3BHTKY Ta coniaizanii (BuAireHHs
Moe. - A A.). IIpaBo Ha cBOGOAY € HeBiA€MHUM Ta HEBIAYYXKYBAaHUM KOHCTUTYLIHHUM IIPAaBOM
AIOAMHU i nepeA6aqae MOXXAHUBICTD BH6opy CBOEI TIOBEAIHKH 3 METOIO BiAbBHOIO Ta BcebiuHOro
PO3BHUTKY, CAMOCTIMHO AISITH BIAIIOBIAHO AO BAACHHX PillleHb i 3aAyMiB, BU3BHAYaTH IPiOPUTETH,
poburu Bce, o He 3a60POHEHO 3aKOHOM, 0e3IIEPEIIKOAHO i Ha BAACHUI PO3CYA ITEpeCyBaTUCS
10 TepUTOPii AepiKaBH, 06MpaTH Miclie IPOXXUBaHHS Tomo. [IpaBo Ha cBOOOAY O3HAYAE,
1m0 0ocoba € BiAbHOIO Y CBOIM AISAPHOCTI BiA 30BHIIIHPOIO BTPY4YaHHs], 32 BUHATKOM 0OMeXXeHb,

*8 Sk 3a3Havya€e BIAOMUIT HIMEIbKHI TeopeTHK MeAia i komyHikanii Hop6epr BoabLy, “3rigHo 3 KOHCTUTY-
L[i€F0 MM )KMBEMO Y ITPABOBIM i COIIiaAbHIlN AepXKaBi, aA€ TPABOBA i COIIiaAbHA AepXKaBa He nepeGyBaIOTb
y 3apaHii Hero rapmoHii. [IpaBoBa pepkaBa rapaHTye, colliaAbHa BUKOHYE <...> SIApo mpaBoBoi
AEP>KaBU — KOHCTUTYLIiS, SIKA CTEXHUTD 3 3a0e3IeYeHHSIM FapaHTiil 3 peaisarii i HOpM, IAPO COLiaAbHOI
A€pXKaBH — YIIPaBAIHHS, sike BiATIOBipae 3a ix BukoHauHs.” AuB.: Hop6epT Boabu, “PasmbiniaeHne
o HepaseHcTBe. AHTU-Pycco,” mep. ¢ Hem. 1. A. XKenuna; nop Hayw. Pea. f. H. Oxonsko; Hary. ucaea.
yH-T “Boicmas mxoaa axonomukn” (M.: Wsp. Aom Bricueit mxoabt skonomuxu, 2014), 22-23.

* Pimenns Korcrurynifinoro Cyay Ykpainu Bip 07.11.2018 p. N¢ 9-p/2018. URL: https://ccu.gov.ua/
sites/default/files/docs/9 _p 2018.pdf. Ha A0oAaTOK AO 1IbOTO “AepiKaBa He MOJKe BAABATHCS AO OOMeKeHb,
I1}O IIOPYLIYIOTH CYTHICTb KOHCTUTYLINHIX COLAABHUX IIPaB 0Ci6, sika Oe310CepeAHDbO OB SI3aHa 3 000B 'SI3KOM
Aep>KaBy 32 6yAb-SIKNX 06 CTaBHH 3a6€3I1e9yBaTH AOCTATHI YMOBH KUTTS, CyMICHI 3 AFOACBKOIO TAHICTIO”
(Tpere pevenns a63. waToro mipm. 2.3 myHKTY 2 MOTHB. YacTuau Pimenwns Koncrurymiitnoro Cyay
Ykpainu Bip 22.05.2018 p.Ne 5-p/2018. URL: https://ccu.gov.ua/sites/default/files/docs/S_p_2018.

pdf).
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AKi BCTaHOBAIOIOThcA KoHcTuTyIi€eto Ta 3akonamu Ykpainu (a63. nepmuit, Apyruit miam. 2.3
ITYHKTY 2 MOTHB. ‘-IaCTI/IHI/I).Z'0

Y 3B’513Ky 3 BHIIeBUKAAAECHOIO IOPUAUYHOIO [IO3HIIEI0 Y 0araThoX HAYKOBIIIB BUHUKAO IIAKOM
AOTi4He 3amuTaHHs: e ‘A00yaoBa” crarti 3 KorcTuTynii Ykpainy, To6TO BIIMCYBaHHS AO Iie-
PeAiKy HalBHINVX [IIHHOCTEN CBOOOAH, UM Lje CTBOPEHHS SIKOIOCh HOBOTO PEriCTPy KOHCTHUTY-
LifHUX LiHHOCTEN — pYHAAMEHTAABHUX LIIHHOCTEN “Ai€BOT KOHCTUTYLiHOI AeMOKpaTii?!”
Amnaai3 crpas, y SKMX OpTaH KOHCTUTYLIMHOI IOPUCAMKIIII BUKAQB CBOIO TIO3MIIiI0, AO3BOASE
AIATH BUCHOBKY, IIIO HAETHCS, CKOpillle, Ipo neBHe po3mupeHHs ctarTi 3 OcHoBHOTO 3aKOHY
Yipainn. Taxuit mAXiA OpraHy KOHCTHTYLHHOTO KOHTPOAIO MaB 01 BITATHCSI 6e33aCTepesKHo —
MOBASIB, HapeIITi cBo60AA ITOCiAa CBOE TipAHe MicIie B IepeAiKy IiHHOCTeH, 3aXHIIeHUX CTaT-
Tero 3, — 3ACAAHMYOIO CTATTeI0 YKPAiHChKOTO KOHCTUTYIIMHOTO Aaay. BriM He Bce Tak mpocTo,
SIK BUAAETDCS Ha IIEPIIMFL IIOTASIA, AAKe i B TAKOMY pa3i 3aAHIIAETHCS MPOOAEMa, PO SIKY AABHO
1 MOCAIAOBHO TOBOPUTb BeeBoaoa Peunnpkuit. Tak, KpUTHYHO OLIHIOIOYM OKpeMi iHilliaTuBu
Koncrurymniitnoi Acambaei Ykpainu, siki 6yAn MaTepiaaizoBaHi B onpHAloAHeHii 21 yeps-
11 2013 p. Konnernmii BHecenns amin oo Korcruryii Ykpainu, 3oxpeMa B YaCTHHI BKAIOYCHHS
cBOOOAHU AO TTepeAiKy IiHHOCTeF, BCTAHOBAGHHX YaCTHHOIO Iepioio ctaTti 3 OcHoBHOrO 3a-
KOHy YKpaiHH, HayKoBelb i Ha Toi uac uaeH KoHcTuTynifiHoi AcaMbAel 3BepTae yBary Ha Te,
IO TeIlep “AQHMUIL IIepeAik I0eAHYE B cOOi IHHOCTI 3 pi3HUX cMUCcAOBUX pericTpis.” L]ikaBoo
€ MOro apryMeHTarlis.

Bipomo, mo Aepsxanuit ['iMu Ykpainu MicTuts B co6i caosa ITaBaa Uy6uncskoro: “Aymry it Tiao
MU ITOAOXKHM 32 HaIy CBOOOAY, BU3HAIOYM THM CAMUM BUILY HO3HULII0 CBOOOAU Y IOPIBHSIHHI
3 QI3MYHUM XUTTSIM AIOAMHH. JKUTTS ATOAMHU SIK $i3UdHOI icTOTH He POBTASIAAAOCS B AKOCTI
BULYOT COYIAADHOT YiHHOCI Hi XDUCTUAHCHKMMU MyI€HUKAMH, Hi TAKUMH aBTOPUTETAMH APEBHOCTI,
sik Cokpar, TepopoT a60 Codoxa. ITizHimm icToprko-$pir0coPpchki ySIBAEHHS IIPO Te, IO AIOACHKE
SKUTTSI € HAMBUIIOKO COIiaABHOIO ITIHHICTIO 6yAH MiAAQHI APIyMEHTOBAHIM KPUTHILL Tereaem, aB
Hamr yac — Oaexcanapom Koxxesum i @pencicom Oykysmoro. ToO6TO He BUKAMKAE CYMHIBY Te,
IO UMM A0 OUHY CTAHOBUTS 1l HAaMBULLY oc06ucmy yinnicmo. IlpoTe Hanii 3a3BM4aii BiAHOCHO
AETKO SKePTBYIOTb XXUTTSIMH CBOIX I'POMAASIH AASL 30epesKeHHsI CyBepEeHITeTY, IIOAITUYHOI CBOOOAH
i TepUTOPiaAbHOI L[IAICHOCTI CBOEI KpaiHH. IToaiTnuno He3piAa, “iHCl)aAbTI/IBHa” HaIlis MoXKe
SIKAPCD YacC He PO3PI3HATH LIHHOCTEN 806001, 3 OAHOTO OOKY, i summs epomadsin, 3 iHIIOTO, ase
HIOAITHYHO AOCBiAYEHI HAP OAM A€TKO CKAQAQIOTh COO1 YSIBAEHHSI IIPO Te, IO € PEAABHO AOCTYITHUM
AASL IOAITUYHOTO MEHTAAITETY MOAOAO]L Aep)KaBI/I.3 !

39 Pimenns Koncruryuniitnoro Cyay Ykpainu Bip 01.06.2016 p. N 2-pr/2016. URL: https://ccu.gov.ua/
sites/default/files/ndf/2-rp2016.pdf. L]s xopuaraHa mo3uIiis BKe € yCTaAeHO. AUB. TaKOX : PinreHHs
Koncruryniitaoro Cyay Yxpainu: ig 23.11.2017 p.Ne 1-p/2017, URL: https:// ccu.gov.ua/sites/default/
files/docs/1-p_2017.pdf, Bip 26.02.2019 p. Ne 1-p/2019, URL: https://ccu.gov.ua/sites/default/
files/docs/1_p_2019.pdf, Bia 13.06.2019 p. Ne4-p/2019, URL: https://ccu.gov.ua/sites/default/
files/docs/4_p_2019.pdf, Bip 25.06.2019 p. Ne7-p/2019, URL: https://ccu.gov.ua/sites/default/
files/docs/7-r_19.pdf, Bia 20.12.2019 p. Ne 12-p/2019, URL: https://ccu.gov.ua/sites/default/files/
docs/12_p_2019.pdf, Bip 22.12.2022 p. N0 4-p/2022, URL: https://ccu.gov.ua/sites/default/files/
docs/4-r2022_0.pdf.

3! Bceoaop Peunupruit, Koncmumyyiiine ABB (Xapxis: TOB “Buaasuurirso ‘Tlpasa aropunu,” 2016), 246.
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TakuM 9HHOM, KOHCTUTYIHIHO-CYAOBUM aKTHBI3MOM IIPOOAEMA KOHIIENITYAABHO He BUPIIIy€ETh-
C4, aA€ Ile BKe BKAMBHU i [T CIIEKTUBHMI KPOK. CB060AA 11 )KUTTS AFOAUHH CTAIOTh Ternep LiHHO-
CTSIMH OAHAKOBOI BAPTOCTI, i HOHCEHCOM BUTASIAATHMe CIIPO0a, KOAM BUHHKHE TaKa IIoTpeba, “To-
KePTBYBATH SKUTTSM AIOAMHH 3apaAH 1i 5k [ AoarH# | cBo60AU (1u Hasmakw). [HIA iy, KOAM KUTTSIM
1 CBOOOAOIO ATOAMHII JKEPTBYIOTD 3aPaAH CBOOOAH IHIIIOTO TATYHKY — CBOOOAH HAPOAY.

Y 6yab-KOMY pasi B OAHOMY 3 HOBHUX pillleHb OPTaHy KOHCTHTYIifHOI IOPUCAUKINI Bip
22 wepsHs 2022 p. Ne 5-p(11) /2022 (moa0 AMCKpuMiHALii y peaisanii mpaBa Ha XUTAO) cBO6O-
AQ OCTaTOYHO AiCTaAa CBOE KOHCTHTYIIifiHe BU3SHAHHA — KOHCTHTYIiOHaAi3anilo (BI/IAiAEHHH
Mo€. — A. /\.), ONpPaBAQa, 3HOB-TaKH Y IPUB 3L} AO IIPaB i BOABHOCTEI AFOAMHH:

3 orasay Ha 3mict npumucis cTaTTi 21 KoHcTuTyil Ykpainu, BIAIIOBIAHO AO SKHX “yci Atoan
€ BiABHI 1 piBHI y cBOIil TipAHOCTI Ta mpaBax,” “mpaBa i CBOOOAM AIOAUHH € HEBiAUYKyBaHUMU
Ta Henopymuumu,” Koncruryniitauit Cya Ykpainu Alfimos BUCHOBKY, o cBo60aa (BibHicTSD)
AOAMHH d priori € BASHAYaAbHOIO Ta IPiOPATETHOIO AASI IIAHYBAHHS AEPKaBOIO (BUAIAEHHS
Mo€. — A, /.) 3araAoM, OpraHaMH Aep>KaBHOI BAAAH, OPraHAMH MiCI[eBOTO CaMOBPSIAYBaHHS,
iHmuMY cy6’exTaMu.

Koncruryniitauit Cyp, YKpalHU KepyeTbCsl THM, II0 KOHCTHTYIMHA IPE3yMIIINisi AFOACHKOT
cBo6oan (BuAieHHS MOE. — A. A.) 06yMOBAIOE AOKOHEUHICTb TOTpe6H 06IpyHTYBAHHS GyAb-
AKOTO iCTOTHOTO ii 06MexeHHs 3 60Ky AepxaBy” (ab3aly 4eTBepTHIl — I ATHI MIATYHKTY 3.2
IHKTY 3 MOTHBYBAaAbHOI 4acTHHH).>

Omxe, KaTeropis cBO60AM 3A00yAd KOHCTUTYL[iOHAaAI3aLi0 Yepe3 odiljifiHe TAyMadyeHHs
KoncruTynii YkpaiHu opraHOM KOHCTUTYLifHOTO KOHTpoAIo. Termep Ha daci ii moBHOIiHHE
YTBepAKeHHS, aAe BKe B iHmIii sikocTi. Sk 3a3nauae HobeaiBcokuit aaypear . pon ek, “3acTo-
CYBaHHS IIOHATTS ‘cBO60OAR’ AO KOAEKTHBY, a He IO BIAHOIIIEHHIO AO IHAMBIAIB, € LIIAKOM OY€BHUA-
HUM, HAIPHKAQAA, Y TOMY BHITAAKY, KOAM MU TOBOPHMO IIPO IParHeHH HApOAY 3BIADHMTHUCS 3-TIiA
iHO3eMHOro ira ¥ cAMOMY BU3HAYATH CBOIO AOAIO. Y I]bOMY BUITAAKY MU BUKOPHCTOBYEMO CAOBO
’cB060Aa’ Y pO3YMIHHI IPUMYCY ITO BIAHOIIEHHIO AO HAPOAY B IiiaoMy. ** OueBHAHO, 1110 B yMOBax
IOBHOMACIITA0HO] BifiHu 3 Pocificbkoio Pepepariicio cBOOOAY CAiA CIPUIAMATH B pO3yMiHHI
npucisy AepsxxasHoro I'iMay Ykpaitu — “AyIry i TIAO MU ITOAOXKHM 3a HAIry CBO6OAY” — U TaK,
K 1po Hei roBopus berasxamin OpaHKAiH i Ije BUpaXkaso KPeAO aHTAOCAKCOHCHKHX KpaiH, ase
€ PIBHOIO MipOIO 3aCTOCOBHHUM K AO ACPXKaB, TaK i AO AIOAEN: “Ti, xTO B TOAOBHOMY BiAMOBAS-
I0TBCSI Bip CBOOOAY HA KOPHICTb TUMYACOBOI Oe3IIeKH, He 3aCAyTOBYIOTb Hi CBOOOAH, Hi Oe3mexn.”*
ApKe ITi TBepAKeHHSA B POCiliCbKO-YKPAIHCBKIiH BifiHi ATBEPAXKYIOTbCS repOidHIMHE Aiamu CHa
000poHH YKpaiHHU Ta CIIPOTHBOM BChOTO YKPAIHCHKOTO HAPOAY.™

© A. Aerasuuns, 2022

32 Pimenns Koncruryniitnoro Cyay Ykpainu ia 22.06.2022 p. Ne S-p(II) /2022. URL: https://ccu.gov.ua/
sites/default/files/docs/S-r 2 2022.pdf.

33 Opuppux Asrycr pon Xaitek, Koncmumyyus cs0600st, niep. c anra. (M.: HoBoe usaareancrso, 2018), 33.
3* Opuapux Asrycr pon Xaitex, Aopoza k pabcmey, riep. ¢ anra. M. Tneposckoro (Mocksa: Mspareabcrso
ACT, 2017), 194.

35 Arobomup AeTHsiHunH, “BiilHa siK KaTaAi3aTOp yTBepAKeHH B YKpaiHi CBOOOAH SIK pYHAAMEHTAABHOT
KOHCTHUTYLiitHOI iHHOCTI,” y BidHosAenns ma possumox Ypainu: idei, npasosi 3acadu, incmpymenmapiii
(Vsropop: Yropoachkuit HaljionaAbHuit yHiBepcuTeT, 2022), 84-94.
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Aro6omup Aernssaunn. Koncrurynifina ookrpuHa YKpainn: npo6iemn ropuan3sanii,
TpaHcdopMmanii Ta eBpomneizanii

Amnoranis. Auckycis B HayIli KOHCTUTYIIFHOTO IIpaBa YKpaiHH CBIAYUTD IIPO AOBOAi CTpUMaHY
OILIiHKY CTaHy KOHCTHTYILiFHOI AOKTpuHHU Ykpainu. Ie He 3aBajxae aBTOPY CTATTi CTBEPAXKYBaTH,
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IO 33 TIOHAA YBEPThb CTOAITTS AisiabHOCTI KoHcTHTYyHifIHOrO CyAy YKpalHH BXKe MOYKHA TOBOPUTH
PO IIeBHI AOCATHEHHS, 0COOAMBO B LIAPHHI 3aCTOCYBAHHSI I pO3BUTKY YCTAACHUX y KpaiHax 3aXiAHOI
AE€MOKPpaTii AOKTPHH, 30KpeMa YCTAHOBYOI BAAAM Ta BEPXOBEHCTBA KOHCTUTYIII, a TAKOX iHIIMX
KOHCTUTYIIiTHO-ITPaBOBUX AOKTPUH. BoHU AaAeki Bip 3aBepIIeHOCTI, OAHAK BKe ITOMITHi KOHTYPH THX
AOKTPUH, 110 [IepebyBatoTh y CTaail popMyBaHHS i pO3BHTKY, 2 TAKOX Aesiki mepcrekTusHi. Came AAS
TOTO, 06 Iporiec $OPMyBaAHHS KOHCTUTYLHHHOI AOKTPHHU YKPAaiHU MaB [IOCAIAOBHHIA, CUCTEMHHUI
XapaKTep, a TAKOX AAS IIABUIEHH 11 OPUAUYHOI 3HATYIIOCTI H HOPMAaTUBHOI Baru (cm\n) Y CTarTi
MIATPUMAHO 3aKOHOAABYY iHIiIliaTUBY YKPalHChKUX IIAPAAMEHTAPIB MOAO IOPUAU3ALIL (AeraAisauiI)
Kareropil “KOHCTHTYIJ/IHA AOKTPHUHA YKpaiHu, I[OIIPABAQ, Yy By3bKOMY Ii pO3yMiHHI, SIK IPOAYKTY
AISIABHOCTI OpraHy KOHCTUTYI[ifHOI IOPHUCAMKILii, BTIAGHOTO B IOpMAMYHUX IOo3uLiAx. BopHouac
KPUTHYHO OLIiIHEHO OCTAHHIO BEPCil0 3aKOHOIIPOEKTY, SIKa B3araAi 3BOAUTH HaHiBeIlb yCi TPOrpeCcUBHi
AOCSITHEHHS B 11ill cdepi 3a ocTaHHii TopedopMeHuUIt IIepioa.

Huni odinifiHa KOHCTUTYIIFHA AOKTPHHA YKPAIHU 3HAXOAUTDHCS ITiA BIAMBOM K aMEPHKAHCHKOI,
TaK i eBpOIIeNChKOI KOHCTUTYLIMHIX apasurM. Lle Ao06pe IOMITHO Ha ITOCAIAOBHOMY yTBEpPAKEHHI
Koucrurynifinum CyaoMm YKpaiHu K $yHAAMEHTAABHUX KOHCTUTYIIHHUX IIHHOCTEN cBOOOAU
11 AFOACBKOI TIAHOCTI, IPHYIOMY Iepiia [cBo6OAR] 6esnocepearno Korcrurymiero Ykpaitu He BU3HaYeHA
SIK I[iHHICTh. Ba)kAMBO 3a3HaumMTH, 0 CBOOOAQ I AFOACHKA MAHICTD — I1€ L[iHHOCTi 3 Pi3HUX IIPAaBOBHUX
cucTeM (TpaAI/Iuifl): aMepPHUKaHChKO1 (aHraocaxconcpkoi) i €BPOIENCHKOI (ocobauBO HiMeIHKO1)
BIiATIOBiAHO. | IMTaHHS PO IX B3aEMHe CIiBiCHYBaHHS MOXKe Oy TH IIPEAMETOM AVCKYCiil | HaBiTh CIIOPIB.
IIToao 11iHHOCTi ATOACBHKOI TIAHOCTI, TO ITO3HIlisl OPraHy KOHCTHTYIHMHOI FOPHCAMKINI MAKCHMAABHO
HabAMDKeHa AO MMAHIBHHUX Ha €BPOIENCPKOMY KOHTHHEHTI ITOTASIAIB. KaTeropiﬁ csobopn 3A06yAa
KOHCTUTYIIiOHaAi3arito yepe3 odirifiHe TAymMaueHHs KoHcTuTy1ii YKpaiHyu opraHoM KOHCTHTYIHAHOTO
KOHTPOAIO y an/IB’fmui AO TIpaB i BOABHOCTeH AlOAMHHL. Terep Ha yaci il IOBHOLIiHHE yTBEePAKEHH,
aAe Bxe B iHIIIM sikoCTi. IaeTbCst PO cBo6OAY YKpalHCHKOTO HApOAY, SIK B Ljeil iCTOPHYHMIT IIepiop
BHOOPIOETHCSI HA ITOAIL 6010.

Karouosi caoBa: koHCcTHTYNHA AOKTpHHA; KoHcTuTyniiamit Cyp YkpaiHu; I0pHANYHI MO3HITii;
AOKTPHHA yCTAHOBYOI BAAAH; AOKTPHHA BepxoBeHcTBa KoHcTuTyii YkpaiHu; cBOOOAR, AFOACHKA TIAHICTD.

Lybomir Letnyanchin. Constitutional Doctrine of Ukraine: Problems of Legalization,
Transformation and Europeanization

Abstract. The discussion in the science of constitutional law of Ukraine indicates a rather restrained
assessment of the state of the constitutional doctrine of Ukraine. This does not prevent the author
of the article from asserting that for more than a quarter of a century of activity of the Constitutional
Court of Ukraine, it is already possible to talk about certain achievements, especially in the field
of application and development of doctrines established in Western democracies, in particular,
the constituent power and the supremacy of the constitution, as well as other constitutional and
legal doctrines. They are far from complete, but the contours of those doctrines that are in the
stage of formation and development, as well as some promising ones, are already visible. In order
the process of formation of the constitutional doctrine of Ukraine to have a consistent, systematic
character, as well as to increase its legal significance and normative weight (power), the article
supports the legislative initiative of Ukrainian parliamentarians regarding the legalization of the
category “constitutional doctrine of Ukraine”, although in its narrow understanding, as a product
of the activity of a body of constitutional jurisdiction embodied in legal positions. At the same time,
the latest version of the draft law, which completely nullifies all progressive achievements in this area
during the last post-reform period, was critically evaluated.
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Currently, the official constitutional doctrine of Ukraine is under the influence of both the American
and European constitutional paradigms. This is clearly visible in the consistent approval as fundamental
constitutional values of freedom and human dignity by the Constitutional Court of Ukraine. Despite
the fact that the first [freedom] is not directly defined as a value by the Constitution of Ukraine. It is
important to note that freedom and human dignity are values from different legal systems (traditions):
American (Anglo-Saxon) and European (especially German), respectively. And the question of their
mutual coexistence can be the subject of discussions and even disputes. Regarding the value of human
dignity, the position of the body of constitutional jurisdiction is as close as possible to the prevailing
views on the European continent. The category of freedom acquired constitutionalization due to the
official interpretation of the Constitution of Ukraine by the body of constitutional control, in relation
to human rights and freedoms. Now is the time for its full approval, but in a different capacity. It is
about the freedom of the Ukrainian people, which at this historic time is elected on the battlefield.

Keywords: constitutional doctrine; the Constitutional Court of Ukraine; legal positions; the
doctrine of the constituent power; the doctrine of the supremacy of the Constitution of Ukraine;
freedom, human dignity.
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Cranicaas IlleBayk’

OBMEMKEHHA MPAB JIIOAMHN B YMOBAX BINHW | MUPY:
ROHCTUTYLINHWAW ACTNEKT

KpalHa 3apas Beae BillHY 3 IACTYIIHIM BOPOIOM 32 CBOE MAaNOYTHE, 3a CBOOOAY

11 IIpaBa AIOAMHH, 32 MaiIOyTHE HAIIOI KOHCTUTYILiHOI AeMokpartii. KoncTuTymii

HIKOAM He CAYT'yBaAM IHCTPYMEHTOM 3HHUIIEHHS AePKaBU 260 “CyIUAAABHIM
IIAKTOM,” HABIIAKHU — IHCTPYMeHTOM i 3MiljHeHH:. 3apa3 sIK HiIKOAU MU IIOTPeOyEMO CHABHOI
YKPaiHCBKOI AepXKaBH Ta MOTYXXHUX 30POMHUX CHA, I[06 HAAATH BiACIY BOPOT'Y i BUATH
Ha Aep>KaBHHI KOPAOH 1991 poky. AAsi IIbOro HaM MOTPiOHA CHABHA APKaBa, SIKa BOAHOYAC
Aie B Mexxax Korcrurymii.

Ha yac 3anpoBapXeHHSI BOEHHOTO CTaHY, TOOTO 32 eKCTPeMAABHUX YMOB, KOHCTHTYIIifHI
IIpaBa Ta CBOOOAU MIAASITAIOTD OIABII CYBOPUM, HIXK 32 MUPHUX YaCiB, 0OMEKeHHSIM, KOAH IX pe-
aAi3arfis 3iIITOBXYETHCS 3 HEOOXIAHICTIO 3aXHCTY AEMOKpATii, yKpaiHChKOI AepiKaBH, ii cyBepe-
HITeTy 1 TepUTOPiaAbHOI IiAicHOCT] Bip arpecopa. Pasom i3 1juM y HayKoBiit AiTepaTypi me He
IIPOBOAUBCS CHCTEMHHUI AOKTPUHAABHUI aHAAI3 KOHCTUTYLIHAHUX KPUTEPIiIB 0OMeXeHb IOAO
KOHCTUTYILIMHUX IIPaB Ta cBOOOA He AHMIIE A 9ac Al BOEHHOTO CTaHy, a 1 IiA Yac iX peaAisanii
33 YMOB OPAMHAPHOTO, MHPHOTO QyHKITioHyBaHHA KoHCTUTYIII.

OTxe, METOIO IIbOTO AOCAIASKEHHS € aHAAI3 All KOHCTUTYIII 3a eKCTpeMaAbHUX YMOB IIOPiB-
HSHO 31 3BUYAIHIM MHPHHM 9acOM, a caMe B KOHTEKCT] 3aIpOBaAKeHHS 0OMEKeHD IOAO KOH-
CTUTYLIMHUX MPaB Ta cB060A,. Y it crarTi 6yAe AOCAIAKEHO: 1) Y 4OMY IIOASITA€ 3MICT IIUX 06-
Me>XeHb; 2) UM 3aTaAOM ITAAATAIOTH MeBHi paBa i CBOOOAHM eKCTPAOPAMHAPHIM OOMEXKEHHSIM
3TiAHO 3 KpUTEPiIMU MHPHOTIO Yacy; 3) 4u Mosxe A€psKaBa 32 YMOB 3aIIPOBAAKEHHS BOEHHOTO
CTaHy HOPYIIYBaTH CaMy CYTHICTh a00 SIAPO IIUX IIPaB Ta CBOOOA; 4) uu Hapae KOHCTHUTYILIis
A€POKaBi MOXXAUBICTD BUXOAY 3a II MeXi ITip 9ac 36p0171Ho'1' BiAIIOBiAl arpecopy. AocaipxeHHs
6asyerbcs Ha aHaaisi Korcrurymii Ta Bianosigsol nmpaxruku Koncrurynifinoro Cyay Ykpaitu
Ta iHIIMX KpaiH.

AKCioMOI0 € Te, [0 0OMeXeHa A€prKaBa 3aBXXAM € CHABHIIIOIO 32 AEPIKaBY, A 1l BAaAA He 06-
MexeHa KoHCTUTYyIi€r0. HaBiTh B yMOBax BillHU MU 3aAMITIA€MOCS KOHCTUTYLIIFHOI AGMOKPATI€E0,

sika 3axumrae cebe. Koan icHyBaHHS KOHCTUTYIIFHOI AeMOKpATii 3HAXOAUTBCS IIiA 3arp0O30I0,

* Cranicaas Bosopnmuposuy IlleBuyk, AOKTOP IOPHAMYHHX HayK, Ipodecop KadpeApH 3araAbHOTeOpe-
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uaen-kopecrnionpenT HATTpHY, Toaosa Koncruryniitnoro Cyay Ykpainu (2018-2019).

Stanislav Shevchuk, Doctor of Law, Professor at the Department of General Theoretical and State-Legal
Sciences of the National University “Kyiv-Mohyla Academy,” Corresponding Member of the National
Academy of Legal Sciences, Chairman of the Constitutional Court of Ukraine (2018-2019).

e-mail: sshev69@ukr.net

ORCID ID: https://orcid.org/0009-0000-0982-598X

102 ISSN 2227-7153  Philosophy of Law and General Theory of Law  2/2022



OBMEMKEHHA MPAB NI0ANHNA B YMOBAX BIHM | MUPY: KOHCTUTYLIAHWIA ACNEKT

KOAM CTOITb INUTAaHHSA BYDKUBAHHSA ACP’KaBU Ta KPalHY B YMOBAX BiliHM i3 30BHIIIHIM arpecopom,
[I0CTa€ MUTAHHS BUIIPABAAHHS OIABII CyBOPHX 0OMeXXeHb IIPaB AIOAMHH, 1[0 HAKAAAAIOTHCS
AEPIKaBOIO, 1 TOCHAEHHS POAI BUKOHABYOT BAAAU Ta IIPE3UAEHTA B Liiit 60pOTHOI.

Cyuacui Korcrurynii pobAsTs 0COOAMBHIT AKIIEHT HAa IIOCUACHHI POAL IIPE3UAEHTIB Y Liiit
60poTs6i 3 arpecopom. Hampukaag, y crarti 16 Korcrurymii @pannii HATOAOLIYEThCSI HA TOMY,
IO KOAM iHCTUTYTHI PecnyGAim, HE3AaAeXKHICTb Hallil, I[iAiCHICTD 11 TepuTOpil a60 BUKOHAHHA
11 MDDKHApOAHMX 3000B’13aHb BUSBASIIOTHCSA IIiA CepHO3HOIO Ta 663HOC€peAHb0}O 3arposoio,
a HOpMaAbHe QYHKIIIOHYBaHHS KOHCTUTYLIHMX OpraHiB ny6Aqu0'1' BAAAM IpunuHeHo, Ipe-
3UAEHT Pecny6AiKH BXXMBAE 3aXOAIB, SKi 3yMOBAIOIOTHCS IIMMHU 06CTaBUHAMH, TiCAS odirifHux
KOHCYyAbTarii 3 ITpem'ep-MiHicTpoM, roaoBaMu Imaaart, a Takox 3 Koncruryniiinoro Paporo.!
1Ti 3ax0AM MaroTh OYTH 3yMOBA€HI OXKAHHSM 320€3IIeYNTH B HAKOPOTII CTPOKH KOHCTHTYLIif-
HUM OPTaHaM AEP>KaBHOI BAAAU MOXKAMBICTD AAS BUKOHAHHS IXHIX 3aBAAHb.

3ripno 3 Koncrurymiero Yipainu [IpesuaenT Ykpainu € rapaHTOM Aep>KaBHOTO CyBepeHiTe-
Ty, TepUTOPiaAbHOI LiAicHOCTI YKpainu, pooaepkanas KoncruTynil Ykpainu, npas i cBo6oa
AtoAuHH i rpoMapsiHuHA (YacTuHa ApyTa cTarTi 102). Bin ke BHOCHTD A0 Bepxosroi Papu Yipa-
THY IIOAQHHSI [IPO OTOAOLIEHHS CTaHy BifiHHU Ta B pa3i 36poiHOI arpecii mpoTu YKpaiHu npuiiMae
pitreHHs Ipo BUKOpHCTaHHS 36poitHux Cra YKpaiHu Ta IHIIMX yTBOPEHHX BIAIOBIAHO AO 3aKO-
HiB Ykpaiuu BificbkoBux $opmysanb (dacTua nepma mynkry 19 crarti 106 Koncrurynii Ypa-
iHM), mpHitMae BIAIOBIAHO AO 3aKOHY pillleHHS MPO 3araAbHy 60 YacTKOBY MobiAi3ariiio Ta BBe-
AEHHsI BOEHHOTO CTaHy B YKpaiHi 60 B OKpeMHX Il MiCLIeBOCTSIX y pasi 3arposu Hamaay, Hebes-
IIeKH AePKaBHill He3aaesxHOCTi Ykpainu (dacTuna nepma mynkry 20 crarri 106 Koncruryuii
Yxpainn).? Y Koncrurywii Ykpainu HeMae )KOAHHMX IIOAOXKeEHD, 5IKi 6 BkasyBaau Ha Te, mo Ilpe-
BMAEHT Ta iHIIi OPraHU AePXKaBHOI BAAAU B YMOBaX BOEHHOI'O CTaHY 3HAXOAATHCS 11032 AI€I0
o6Me>XeHb Ha 3AIMCHEHHS Aep>KaBHOI BAAAH, IIO HakaapatoThest KoHcTuTyniero. To6TO HaBiTH
B eKCTPEMAABHUX YMOBAX Alsl Ta YMHHICTb KOHCTUTYIIAHIX IIOAOXKEHDb He MOXKYTb OYTH IIpU3y-
IIMHEHi, Aep>KaBHA BAAAA IIOBHHHA AisiTH 3ripHO 3 KoHCTHTYIIi€IO.

Aae Tak 6yA0 He 3aBKAU. BiaoMuit TeOpeTHK KOHCTUTYIHHOTO IIPaBa Ta AlIOAOTeT HALIUCT-
cokoro pexxumy B Himewunni K. IImirt y cBoiit po6ori “TloaiTiyHa Teosoris” BKa3yBaB Ha Te,
IO CyBepeH — Iie TOM, XTO BU3HAYa€ BUHATKH B eKCTPEMaAbHUX YMOBaX (AO SKHMX HaAeXaTb
Hap3BHYaitHumit i Boennuit cranu — C. [11.), a HAA3BUMANHKI CTAH y AGpKaBi TIO CyTi 3amepedye
HAsIBHICTD CTaHY HOPMAABHOTO, OPAMHAPHOTO, TOOTO IIPaBOBOTO HOPSIAKY, TOMY necessitas non
habet legem (mopymenns 3akoHy BUIPaBAAHO HeO6XiAHICTIO).> OTOAOIIEHHS HAA3BHYAIHOTO
CTaHY € pillleHHAM IIOAITUYHHM, i TOMY 3 MOMEHTY IIbOTO IPOTOAOIIEHHS HEBIABOPOTHO BiAKpH-

BA€TbHCA HIAAX AAA HOAiTI/I‘IHI/IX, 4 HE IOPUANIHUX piII_IeHI). TOMY oco6a, SKa Ma€ ITIOBHOBA>XCH-

! Texte intégral de la Constitution du 4 octobre 1958 en vigueur. URL: conseil-constitutionnel.fr/
le-bloc-de-constitutionnalite/texte-integral-de-la-constitution-du-4-octobre-1958-en-vigueur.

? Koncruryuis Ykpaitu sia 28 uepsus 1996 p. (3iam. i por. ). Bidomocmi Bepxostoi Padu Yipainu (BBP), 1996,
Ne 30, ct. 141. URL: https://zakon.rada.gov.ua/laws/show/254%DO0%BA/96-%D0%B2 %D 1 %80# Text.
3 Carl Schmitt, Political Theology, Four Chapters on the Concept of Sovereignty, trans. George Schwab
(Chicago: University of Chicago Press, 2005), 115.
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HSI OTOAOLIYBATH TaKUIl CTaH, TOOTO XTO [IPOTOAOLIYE TAKHMI “BUHSTOK, 3AIFICHIOE CYBEPEHHY
BAAAy I103a Ta HaA 3aKOHOM, a Takox i Hap KorcTurymiero sik mpasosum akrom.* To6To Al mosa
KOHCTHUTYLIAHAME 0OMexxeHHsMU. Taka Teopist OyAa HiYMM {HIINM, SIK OOIPYHTYBaHHSIM y3yp-
nanii Baapu A. TiTaepom y pesyabTari kpaxy Beitmapcokoi Pecrry6aixu, ae cysepen (¢propep)
3AIFICHIOBAB CBOIO BAAAY B YMOBaX IIOCTiMHOTO HAA3BUYIANHOIO CTaHY, TO6TO 032 KOHCTUTYIIiH-
HUME 00OMeXXeHHSIMI.

Koucrurynis CIIIA Hapae AOCTATHBO UIiTKY BIAIIOBIAD AASI BCIX “BiiICPKOBUX AMKTATOPIiB”
i TEOPETHUKIB y3ypIalil BAAAM: Y Pa3i HAA3BUYANHHUX CUTYaIlil, 32 YMOB BOEHHOTO Ta HAA3BHU-
9allHOTO CTaHY HEMPUITYCTHMO 6yAb-1<0My BIAXMASTHCS BiA KOHCTUTYLIITHUX IIOAOXKEHb, HEMA€E
CIIeIliaAPHUX KOHCTUTYIHHHIX IIOAOXKEHDb AASI TAKUX CUTYaIiil. EAMHUI KOHCTUTYIHHUHA BY-
HSTOK i3 IIbOrO IpaBHAa — 32 YMOB HAA3BHYANHOI CUTYaLil MOXe OyTH IPU3YIHHEHA IPO-
neaypa “habeas corpus” y Bunaaky “noscranns” a6o “sropruenns” (crarrs 1, wactuna 9, mo-
AoxenHs 2).° Pazom i3 num Bepxosuuit Cya CILIA me B 1866 poui 3asnauus y cripasi Ex Parte
Milligan: “Koncrurynis CIIIA € 3akoHOM AASI TPAaBUTEAIB Ta AIOAEH PiBHOIO MipOIO IIip dac
BiffHM Ta MHpY, Ta IOKPHUBAE yCi chepu 3aXUCTY AASL YCiX KAACIB ATOA€H Ha BCi YacH Ta 3a YCix
o6craBun.”®

Sk caymHO 3a3HAUMB AOPA ATKIiH B OKpeMift Aymii y cripasi Liversidge v. Anderson, mo 6yaa
posrasHyTa [Taaaroro aopais Crioayuernoro Kopoaiscrsa y 1940 porri Ta crocyBasach IIOBHOBa-
>KeHb Ka6iHeTy MinicTpis BxxuBaTH BCixX HeoOXiAHMX 3aX0AiB 3a YMOB BiliHH, Y TOMY YHCAl
3a paxyHOK rnocaabaeHHS rapasTifi pyHAAMEHTAABHUX IIPaB, “y il KpalHi mip 9ac 36p0171H0'1'
CYTHYKH 3aKOHU He MOBYaTh. BOHM MOXYTb 6y TH 3MiHeHi, aAe BOHU ITPOMOBASIIOTD Ti€I0 CAMOIO
MOBOIO SIK ITiA Jac BiffHH, TaK i 1mip 9ac Mupy. Sl mpoTecTyIo, HaBiTh AKIO 5 i ONMHUBCA y MEHIIO-
CTi, IPOTH By3bKO1 HOPMAaTHBHOI KOHCTPYKIIii, 0 HAAA€ HEKOHTPOAbOBAHY BAaAy MiHicTpy
MIOMIIIIaTH ATOAEH AO B I3HUIT.”

KoHcrurynii KpaiH cBiTy, AOITyCKat0uH 0OMEXKEHH IIPaB, Y TOMY YHCAI I ITi 9ac Ali BOEHHO-
IO CTaHY, BCTAHOBAIOIOTb CYBOPi BIMOTH AO 3aKOHIB, 11O IX 0OMEXKYIOTb, 106 rapaHTyBaTH AIO-
AMHI 3MOT'y KOPUCTYBATHCh CBOIMH IIPaBaMU, He TOPKAIOYNCh CYTHOCTI, “sIApa” IIpaBa, Ta yCyHy-
TH HeGe3IeKy HeoOI PyHTOBAHIX OOMEKeHb 31 CTOPOHM OpraHiB BAAAM." 3BUYAITHO, [0 Y 3BI3KY
i3 M IOCTA€ MUTAHHA MIOAO KPUTEPilB KOHCTUTYL[IMHUX obMexeHb Ha IpaBa AIOAUHU K Y MUP-
HHI 9ac, TaK i B yMOBaX BOEHHOTO CTaHY, AKMH 3apa3 3allpOBaAKeHUH B YKpaiHi. 3arrpoBasKeH-
HsI OIABII CYBOPUX OOMeKeHb Ha IIpaBa AIOAVHU ITiA 9aC BOEHHOTO CTAHY IIOBUHHO Oy TH 30aAaH-
COBaHHUM 3 KOHCTHUTYILIIHOIO BUMOIOI0 AO AEPXKaBHU ALATH 3TiAHO 3 KOHCTHTYINEIO, 60 HEIpo-

* Norman Dorsen, Michel Rosenfeld, et al., Comparative Constitutionalism, Cases and Materials, 3rd
edition (St. Paul: Thomson/West, 2016), 1537.

5 Constitution of the United States. URL: https://www.senate.gov/about/origins-foundations/
senate-and-constitution/constitution.htm.

¢ Ex Parte Milligan, Supreme Court (United States), 71 U. S. 2, 4 Wall.2 (1866). URL: https://
supreme.justia.com/cases/federal/us/71/2/.

7 Liversidge v Anderson and Another [1942] AC 207; p. [1941] 3 All ER p. 338. URL: https://
learninglink.oup.com/static/5c0e79ef50eddf00160f35ad/casebook_21.htm.

$ KoHcTHTyLiitHe MPaBo: MAPYIHHUK, 32 3ar. pea. M. 1. Kosio6pu (K.: BAITE, 2021), 200.
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MOPLIMHI 0OMeKeHHS, 1[0 HiBEAIOIOTh AAPO KOHCTUTYL[IMHKX ITPAB, IIPU3BOAATD AO TOT'O, 110 Aep-
JKaBHA BAaAd BUMAE 32 MeXi, BCTAHOBAEHI KOHCTUTYIIIEIO.

ToaoBHIM KpHTEpieM, 260 OCHOBOIO, AOKTPHUHHU OOMeKEHHS AePKABHOI BAAAY KOHCTHTYIIIEIO
€ KOHCTHUTYL{IHI I[paBa Ta CBOOOAH, O MAIOTh pyHAAMEHTaAbHUT Xapakrep. KoHcTuTyniiai
IpaBa Ta CBOOOAM € OCHOBOIO KOHCTUTYL[IMHUX IIPABOBIAHOCHH MiX AEP>KaBOIO Ta AFOAMHOIO.
Y 1poMy B32€MO3B'SI3KY POAb AIOAUHH i POMAASIHIHA IIPOSIBASIETHCS SIK IX HOCIsSI, @ 000B'SI30K
AEPIKaBH [TOASITAE B IX yTBEPAJKEHHI Ta 3a0e3I1eueHH] Yepe3 CHCTeMY AepPXKaBHO-IIPABOBHUX 3aX0-
AiB. 110 ipe10 BUIIOCTI KOHCTUTYIIIMHUX IIPaB Ta cBO60OA HaMOIABII TOBHO MOXHA TepeAaTH
[IOAOKEeHHSIMH YacTHHH TpeTboi crarTi 1 OcroBHOro 3akory ®PH 1949 poxy: “ocHoBHi npasa
AIOAMHU 000B I3KOBi AAS 3aKOHOAABYOI, BAKOHABYOIL Ta CYAOBOI BAAAU SIK 6e3r[ocepeAHbo Alroue
1paBo.”” O6MesKeHHSI I0AO 3AIMCHEHHS BAAAH, 11O HAKAAAQIOTBCS IIPABAMHU AIOAUHH, CTAHOBASITD
CaMy CYTHICTb, TOAOBHY iA€I0 KOHCTUTYLIIMHOIO PETryAIOBAaHHs, 11 BUIJOCTI y ITPaBOBii CUCTEMI
3 METOIO IapaHTii CBOOOAH.

ITe cTBepAKEHHS € AKCIOMATHYHUM Y MUPHUX YMOBAX, TOOTO 32 YMOB BIACYTHOCTI OyAb-SIKIX
KpH3 i eKcTpeMaAbHHX yMOB. Ha TeopeTrysOMYy piBHI BUAIASIOTH TPH TUIIM €KCTPEMAAbHUX YMOB,
a came: 1) MoB’s3aHi 3 HACHABCTBOM YU 3aCTOCYBaHHSM CUAH (BOEHHHIT CTaH, BiliHa, 36poitHe
TMOBCTAHHS TOWO); 2 ) IPUPOAHI Ta TEXHOTEeHHI KaTacTpodH; 3) MOAITHYHI T2 eKOHOMidHi KpU3H. "
Kpusosi siBuia HeMuHyYe IPH3BOASTH AO IIOCHAEHOTO CYCIIABHOTO 3aIIUTy HA “MILIHY PyKY,
TOOTO IMOCHAEHHS BAAAU B 6iK aBTOPUTAPU3MY 1 “BifICBKOBOI AMKTATYPH, IO IIPH3BOAUTH AO TOTO,
koA KoHcTuTyIis Bike He MOYKe BUKOHYBATH CBOIO TOAOBHY POAb — OOMEXEHHS AePYKaBHOI
BAaaar. Taka CHTyarjis HeIPUITYCTUMA, OCKIABKY KPH30Bi SBUIA He MOXYTb CAYT'YBaTH OOIPYH-
TYBaHHSM Aifl A6p>KaBHOI BAAAU TT03a MexkaMu KoHcTHTYII.

Sk 3a3Havae yKpaiHChKui A0CAIAHMK O. BoAsIHHIKOB, Y CyJacHiH MPaKTHI MOXKHA BUAIAUTH
TPY THIIH iHCTPYMEHTIB IPUCTOCYBAHHS AO EKCTPeMaAbHUX yMoB: 1) leges ex ante, To6TO BusHa-
YeHI 3a3AaAeTiAb (HepeAGaqui 3aKOHAMU BUHSTKH, nepeA6a‘{eHi Koncrurymiero i 3akoHaMu
PEeXUMH HaA3BHYAHOTO Ta BOEHHOTO cTany); 2) leges latae, To6T0 iHCTpyMeHTH, IO Mpuitva-
IOTBCA ITiA 9aC Ail eKCTpEeMaAbHUX YMOB, BUXOASAYM 3 IX IHTEHCMBHOCTI, XapaKTepy Ta 3arpos, aAe
y BcraHoBAeHHX KOHCTUTY1€IO i 3aKOHOAQBCTBOM paMKax (TUMYacoBe CIieliaAbHe 3aKOHOAAB-
CTBO, CrieliaabHi cekTOpaabHi pexxumu) i 3) leges ex post, TO6TO 3aKOHOAABYI iHCTpyMeHTH,
110 TPUMMAIOTHCS 32 eKCTPEMAAbHHMX YMOB 11032 3a3AAA€TiAb YCTAHOBACHUMH KOHCTUTYLiMTHUMHU
YU 3aKOHOAABYMMHM PAaMKaMH i SKi ACTITHMI3yIOTHCS UM BU3HAIOTHCs HEKOHCTUTYI[iMHUMM ITiCAS

HOpMaAizarii cuTyanii (cneuiaAbHi CeKTOPAaAbHI pexalen).“ CAip 3a3HaUNTH, IO KOHCTnTyui-

° Grundgesetz fiir die Bundesrepublik Deutschland. URL: https://www.gesetze-im-internet.de/gg/
BINR000010949.html.

' Oren Gross, Ni Aolain, Fionnuala D., Law in Times of Crisis: Emergency Powers in Theory and Practice
(American Society of International 2007 Certificate of Merit for Creative Scholarship); Oren Gross,
Fionnuala Ni Aolain, “Law in times of crises: emergency powers in theory and practice,” Cambridge
Studies in International and Comparative Law, (Cambridge University Press, November 2006): S.
URL: https://ssrn.com/abstract=975291.

"' Onexcanap Boasinzikos, “KoHCTHTYII0OHAAI3M B €KCTpeMaAbHUX yMOBaX: YCTaHOBYA | BCTAHOBAEHA
BAApa B KpH3oBi nepioan.” Yipaitcoxuii waconuc koncmumyyiiinozo npasa 4 (2021): 31.
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€10 YkpaiHu repepOadeHa MOXKXAUBICTD 3aIIPOBAAKEHHS PEKUMIB HAA3BUYAFIHOTO Ui BOEHHOTO
CTaHYy, IIPO 110 HAETbCS B YaCTHHI APYTifi cTarTi 64, myHKTi 31 yacTuHU nepmoi crarTi 85, myHK-
i 19 wacTuHu nepmroi crarti 92, mynkTi 21 yacTunum nepioi crarti 106 i vacTuHi Apyriil cTar-
i 157 Korcrurynii Ykpainu,'? To6To cama KoHcTurynis nepeabadae MOXXAUBICTD IPHCTOCY-
BaHHS AO eKCTPEMAABHUX YMOB 6e3 HeobXiAHOCTI BHXOAY OpPraHiB Aep>KaBHOI BAAAHM 3a 11 Mexi.
Ilett acriekT € Ay»e Ba>KAMBUM IOAO BU3HaYeHHS KOHCTHUTYLIMHOCTI 06MeKeHb IOAO npas
AIOAMHH B YMOBaX BOEHHOTO CTaHY, TOOTO Ail AepokaBH MOAO epeKTHBHOI Biacidi arpecopy,
IO BTIAIOIOTHCS y BCTAHOBAEHHI 3aKOHOAABIIEM OiABII CYBOPHX 0OMeXKeHb, HDK y MUPHHI Yac,
MAFOTb ACTiITHMHY METY, aA€ 332 YMOB BiAITOBIAHOCTi KOHCTUTYLIITHMM KPUTEPiM IIX 0OMe>KeHb.

TlepeAik aOCOAIOTHIX IIPaB, TOOTO THX, SIKi He IAASITAIOTh OOMEXXEHHSIM, Y CYJaCHUX KOHCTH-
TYLiMHIX CHCTeMaX € Ay>ke By3bKuM. Lle, ckopilie, BUHATOK i3 IIpaBKAQ, HiXK OCHOBHE IIPaBUAO:
IPaBO Ha IIOBAr'y AO AFOACBKOI MAHOCTI, 3a60pOHa pabCTBa Ta HEAIOACBKOTO IIOBOAYKEHHSI, KaTy-
BaHHSI, a TAKOXX IIPABO HA SKUTTS Y BUTASIAL 3a00POHH CMePTHOI KapH SIK BUAY IIOKAPAHHS Y MUP-
HUM Ta BOEHHUH Yac.

Cy4yacHa AOKTpHMHA KOHCTUTYLIiFIHUX IpaB, mo Oyaa cpopmoBaHa Imicast Apyroi cBiToBoi
BifiHU Y ApyTiit moAoBuHI XX CTOAITTS, 6a3yeThCs Ha ABOX GYHAAMEHTAABHUX KOHIJEIIIIISX: 06-
5131 KOHCTUTYLIMHUX [paB Ta Ix oOMexxeHHsx."* Sk 3a3navae npodecop A. Bapak, o6csr xon-
CTUTYLIMHYX IPaB IOMHPIOETHCS HA TY cdepy, sIKa IX OXOIAIOE, MIOAO iX 3MicTy Ta 06MeXxeHb
i MOXKe 6YTI/I 3MiHEHHI AMIIE Yepe3 BHECEHHS BIAIOBIAHMX KOHCTUTYLINHUX 3MiH, 0OMeXeHHS
Ha KOHCTUTYIIiIHI ITpaBa — Ijé KOHCTUTYIIiMHI YMOBH, 3a SKMX IIi IPaBa MOXXYTbh 6yTH MaKCHUMaAb-
HO ITOBHO peaaizoBari. I]i yMoBH 6a3yI0ThCs Ha IIOAOXKEHHSIX I{OAO OOMeXKeHb KOHCTUTYLIFHIX
mpaB (eKaniuHTHHX abo iMHAiHHTHHX) i AO3BOASIFOTH OOMEXHUTH KOHCTUTYIIiMHI IIpaBa Ha IiA-
CTaBi MIAKOHCTUTYLiMHUX HOPM (3aKOHY 260 3araAbHOTrO TpaBa). BiAbIICTh KOHCTHTYLiHHUX
IIpaB € BIAHOCHUMH, a He A6COAIOTHUMH, TOOTO MAASTAIOTh OOMEXEeHHSM, BOHH MAIOTb SIADO,
sIKe He MOXe OyTH 0OMeKeHHM, 1je SIAPO € abcoAroTHUM.'* OTxKe, SAPO KOHCTHTYLIMHUX IIPaB,
ki He € abcoatoTHUMH (a6COAIOTHMMU TIPaBaMU € Ay>Ke OOMeKeHa KIAbKICTb y CydacHHX KOH-
CTUTYUif{HUX CUCTEMAX — MPABO Ha TIAHICTD, 360pOHa TOPTYP i MPABO Ha SKUTTSL), He MAASTAE
SKOAHHMM OOMEKEHHSM, sIK | 8bCOAIOTHI IpaBa.

AyKe BaXAUBIM KPUTEPIEM, IIJ0 MOXOAUTD i3 KOHCTUTYIIii i MPaKTHUKY OPraHiB KOHCTUTYLIiH-
HOI JOPUCAMKIIII CYJaCHHX AEPKaB, € Te, IO A€P’KaBa IIPU BCTAHOBAEHHI 06MeXeHb He MOXKe
MOPYITyBaTH CyTHiICHUM 3MiCT KOHCTUTYIIIMHOIO IpaBa, TOOTO F10TO SAAPa, IKe He MiAAATAE
SKOAHUM 3aKOHOAQBYUM OOMEXEeHHSIM 3 MEeTOIO0 KOHCTUTYL[IHHOTI'O 3aXHCTy CBOOOAM Ta aBTOHOMII
imamBipa. Sk caymHo 3ayBaxcye nmpodecop M. CaBuuH, CyTHICHHUI 3MICT ITpaBa ITOASTAE B Ha-
SIBHOCTI Y IOTO HOCis HeOOXiAHMX €AEMEHTIB, IKi AAAU HOMY 3MOI'y peaAi3yBaTH CBOI BUMOIH
IJOAO IIPeAMeTa Cy6 EKTHBHOTO IIyOAIMHOTO IIpaBa, Y HEAOITYCTUMOCTI AOBIABHOTO BTPYYaHHS,

12 Koncrurynis Ykpainu Bip 28 uepsrs 1996 p.

'3 Gerhard Van der Schyfl, Limitations of Rights: A Study of the European Convention and the South African
Bill of Rights (Wolf Legal Publishers, 2005), 11.

14 Barak Aharon, “Proportionality,” in The Oxford Handbook of Comparative Constitutional Law (Oxford:
Oxford University Press, 2013), 739.
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IO MaAHM 0 HACAIAKOM AAS MOTO HOCIS Taki icTOTHI MepenoHu a60 B3araai YHEMOXXAUBAIOBAAH
AocsTHeHHs 1iAedt (1boro Hocis).'S

KoncTuTyniitHi npasa, siki He € aGCOAIOTHHIMH, MAASITAIOTH OOMEKEHHIO 3aKOHOM, i came
B LIbOMY € TOAOBHA iAesl 3aITPOBAAXKEHOI KOHCTUTYIIMHOI CKapTH — IepeBipKa OpraHOM KOHCTH-
TYLiHOI JOPUCAUKIII IUX 0OMeXKeHb. Koncrurynis Ykpainu 3akaasa MOXXAUBICTD 06MeXeHHS
32 AOIIOMOTOIO 3aKOHY GaraTbOX IIPaB AIOAMHH 3 HAsSIBHOCTI IIEBHUX ITIACTaB: IIPAaBO Ha CBOOOAY
AYMKH Ta CAOBA, Ha BiAbHE BUP)KEHHs CBOIX ITOTASIAIB i IIEpEKOHAHb MOXe 6yTH obMexeHe 3a-
KOHOM 3 METOI0 3aII00iraHHsI 3aBOPYLIEHHSIM ¥ 3A09HHAM, AAS OXOPOHH 3A0POB ST HACeACHH],
AASL 3aXUCTY peIlyTalil abo IpaB iHIINX AIOAH, AASI 3AII00IraHHS PO3TOAOLIEHHIO iH$pOpMaril,
OAepIKaHOI KOHQIAEHIIIFHO, 200 AASI I ATPHIMAHHS aBTOPHUTETY 1 HEYIIePeAKeHOCTI IIPAaBOCYAAS
(yactuna rpets crarri 34 Koncruryuii Ykpainu), IpaBo Ha CBOGOAY CBITOTASIAY Ta BipOCIIOBi-
AQHHS — B iHTepecax OXOPOHH IPOMAACHKOTO IIOPSIAKY, 3AOPOB’SI i MOPaABHOCTI HaCeA€HHS 260
3aXHCTy NpaB i cBO6OA IHIMX AtoAei (YacTuHa Apyra cTarTTi 35 ), paBo Ha cBOGOAY 06 €AHAHHS
y IOAITHYHI mapTii Ta FPOMaAChKi OpraHisanii — B iHTepecax HaIliOHAABHOI 6e3IIeKH Ta TPOMaA-
CBKOTO TIOPSIAKY, OXOPOHH 3AOPOB'SI HACeAEHHS 60 3aXKCTy IpaB i cBO6O iHmKX AtoAeit (da-
cTuHa nepma crarTi 36) Tomo.'®

Koucruryuiitanit Cya YKpaiHu y cBOIX pillleHHSIX IIje He pO3BUHYB AOKTPUHY KpUTepiiB 00-
ME>XeHb IIPaB AFOAUHH B YMOBaX BOEHHOTI'O CTaHY, aA€ BCTAHOBHB TaKi KPUTEPii AAS MUPHOTO Yacy
y cBoift mpakTuri. Kpim Toro, Bxe € 1jikaBHit AOCBiA BU3SHAYeHHS KOHCTUTYIHHOCTI 3aKOHOAAB-
yux 0OMe>KeHb B yMOBax $piHAaHCOBO-eKOHOMIYHOI KPU3H, IO OB A3aHa i3 COIliaAbHO-eKOHOMiU-
HUMH KOHCTUTYL[ITHMU ITPAaBaMH.

Ao 2018 poxy Koncrurymiitauit Cyp YKpaiHu TAyMauHB JaCTHHY TPETIO CTAaTTi 22 SIK TaKy,
150 3200pOHSsIAQ ITepePO3IMOAIASTH PIHAHCOBI peCypCH AeP>KaBH Ha COLAABHI IIPOrPaMH B yMO-
BaX eKOHOMIYHO-$iHAHCOBOI KPU3H, 11O OYAb-sIKe 3BY>KEHHS IIPaB i CBOOOA € 0OMEKeHHM, 3a-
6oponennm Koncruryniero. 3rigHo 3 yacTiHOIO TpeTboto cTarTi 22 KoHcTuTynii Ykpainu, mpu
IPUAHSTTI HOBUX 3aKOHIB 00 BHeCEHHI 3MiH AO YMHHUX 3aKOHIB He AOIIYCKAETHCS 3BYXKEHHS
3MiCTy Ta 06Csry iCHy04HX IpaB i cBO60A. 3BY>KeHH 3MiCTy Ta 00cAry mpas i cBobo € ix 00-
MeskeHHsM (a63a1] YeTBepTHIt ATYHKTY 5.2 TyHKTY S MOTHBYBaAbHOI YacTunu Pimenms KCY
Bip 22 Bepecus 2005 p. N 5-pri/2005),"” a Taki o6mexenns, 3riaHO 3 onepeaHim miaxoaom KCY,
3aboponeni Koncruryniero.

Ilepuri 3MiHM TaKOTO IIHOr0 KOHCEPBATHUBHOTO IIAXOAY BipGyAmcst 26 rpyass 2011 p., xoan
y cripasi mopao BianosigaocTi Koscrurynii Ykpainu (koHcTUTYyNiitHOCTI) MyHKTY 4 po3aiay VII
“ITpuxinuesi mosoxenHs” 3akoHy Ykpainu “TIpo AepskaBHuit OropxeT Yipainu Ha 2011 pik”

IS Muxatiao Casuun, [opisnsivhe Koncmumyyitine npaso: nasuarvruii nocibnux (Kuis: FOpinkom
Intep, 2019), 147.

' Koncrurynis Ykpaitu ip 28 uepsus 1996 p.

'7 Pimenns Koncruryniitroro Cyay Ykpaitu y clipasi 3a KOHCTUTYLFHIM IIOAQHHSM S 1 HAPOAHOTO AeITyTaTa
Ykpainu moao sianosianocti KorcruTywii Yipainu (KOHCTUTYHIHHOCTI) TOAOXKeHD CTaTTi 92, MyHKTY 6
posaiay X “TTepexiai noaosxkeHHs” 3eMeAbHOTO KopeKcy Ykpaitu (Cripasa Hpo MoCTifiHe KOPHCTYBaHHS
3eMeAbHUMH AlasiHKaMu) Bi 22 Bepects 2005 p. Ne S-pn/200S. URL: https://zakon.rada.gov.ua/laws/
show/v00Sp710-05#Text.
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Ne 20-pr/2011 Korcrurynifituit Cya YkpaiHu AIfIIOB BUCHOBKY, IIIO IPAKTHKA ACP3KABH IIIOAO
PO3IIOAiAY 0OMexeHOro GpiHAHCOBOTO pecypcy Ha $iHAHCYBAHHS COLIAABHUX IIPOTPaM y “pyd-
HOMY pexxuMi” € KOHCTUTYLINHO, a caMme mpaBo Kabinery MinicTpis Ykpainu, sike HapaHO
3axonom Ykpainu “IIpo AeprxaBHuit 610a3xeT Ykpaitn Ha 2011 pik,” BUSHAIaTH IOPSIAOK Ta pO3-
Mip COIilaAbHUX BHIIAQT BUXOASYU 3 HAIBHOTO diHaHCOBOTO pecypcy Oroaxery IlencifiHoro
ponAy YKpainy, a IpUHIMI 36aAaHCOBAHOCTI GIOAXKETY € OAHHM 3 BU3HAYAABHUX [IOPSIA 13 IIPHH-
IIUIIAMH CITPABEAAMBOCTI Ta MPOMOPIIMHOCTI (pO3MipHOCTi) Y AISIABHOCTI OPTaHiB A€P>KaBHOI
BAAAH, 30KpeMa B ITPOLIECi MATOTOBKH, TPUMHATTS Ta BAKOHAHHSA ACP>KaBHOTIO 6IOA)K6TY Ha I1o-
TOYHMI pik.'®

AoKopiHHI AOKTpHHAABHI 3MiHM BiAOyaucs y 2018 poryi, koau Konctutyniitamit Cya Ykpainu
3BEpHYB yBary Ha Te, 1o cTaTTs 22 MicTUThCs B po3aiai I1 “TIpasa, cBo60AY Ta 060B I3KH AIOAH-
HY i rpomapsauHa” KoreTuTyrii Ykpaisu i B Hilt cpOpMyAbOBaHO 3araAbHY BUMOT'Y IJOAO 3aKO-
HOAAQBYOTO 0OMeXKEHHS yCiX KOHCTUTYIHIHIX IIPaB i CBOOOA, TOMY IIOAOXKEHHS YaCTUHHU TPeThOI
L€l cTaTTi HeOOXIAHO IHTEPIIPETYBATH y B3aEMO3B 3Ky 3 [IOAOXKEHHSIMH YaCTHH IIEPIIOI, APYTol
crarTi 22, vacTuHU nepiol cTarTi 64, yacTunu nepuoi crarti 157 OcHoBHOTO 3aKkoHy YipaiHu
i cAilp pO3yMiTH TaK, 11O [IPU yXBaAeHHI HOBUX 3aKOHIB 260 BHECEHHI 3MiH A0 YHHHUX 3aKOHIB
He AOIIYCKAETHCS 3BY>KEHHS 3MICTY Ta 00CATY ICHYIOUMX KOHCTUTYLIIFHIX [IPaB i CBOO0A AIOANHH,
SKINO TaKe 3BY>KEHHs IPU3BOAUTD AO TIOPYIIEHHS X cyTHOCTI (ab3ar AecsaTnil mAIyHKTY 2.2
IIYHKTY 2 MOTHBYBaAbHOI yactuHu Pimenns Koncrurynitnoro Cyay Ykpainu Bip 22 Tpas-
Hs1 2018 p. N° 5-p/2018)."

3By KeHHS 3MICTY Ta 00CATY iICHYIOUMX KOHCTUTYLIMHUX IIPaB i CBOOOA AIOAUHH € iX 0OMeIKeH-
HsIM, 2 06MexeHHs AorrycKaroThcst Koncruryniero. Bepxosra Papa YipaiHu ynoBHOBasKeHa yx-
BAAIOBATH 3aKOHH, I1}0 BCTAHOBAIOIOTh OOMesKeHHSI, BIATIOBIAHO AO TAKHX KPHUTEPiiB: “00MesKeH-
HSI IIIOAO peaaisanil KOHCTUTYLIAHIX IIpaB i CBOOOA He MOXYTb OYTH CBaBIABHHMH Ta HecCIipa-
BEAAMBUMH, BOHM MalOTh BCTAHOBAIOBATUCS BUKAIOYHO KoHcTHTYLi€EIO i 3aKoHaMK YKpaiHH,
IIePeCAIAyBATH ACTITUMHY MeTY, 6yTH 06yMOBACHUMH CYCITIABHOIO HEOOXIAHICTIO AOCSTHEHHS
L€l MeTH, IPOMOPLIHIMHU Ta OOIPYHTOBAaHHUMH, Y pasi 0OMe)XXeHHsI KOHCTUTYLIHHOTO IIpaBa
a60 cBOOOAY 3aKOHOAABEIb 3000B I3aHMUIT 3aIIPOBAAUTH TaKe IIPABOBE PErYAIOBAHHI, SIKE AACTD
MOXKAMBICTb OIITUMAABHO AOCATTH AETITUMHOI METH 3 MiHIMAADHMM BTPYYaHHSM Y peaAi3allito
1150TO TipaBa 260 cBO6OAH i He IOPYNTYBaTH CyTHiCHMII 3MicT Takoro mpasa” (absar TpeTiit mia-
nyHKTY 2.1 myHKTY 2 MOTHBYBaAbHOI JacTuHU Pimennsa Koncrurynifinoro Cyay Yxpainu Bia

'8 Pimenns Korcruryuifinoro Cyay Ykpailu y crpasi 3a KOHCTHTYLIMHUMU IIOAQHHSIMU 49 HApOAHHX
AeryTariB Ykpainu, 53 HapOAHMX AeIyTaTiB YKpaiHu i S6 HapOAHMX AeTyTaTiB YKpaiHH IOAO BiAIIO-
sipnocri Koncrurynii Yxpainu (koncruryniitnocti) nynxry 4 posaiay VII “Ilpuxinnesi moaoxerss”
3axony Ykpaiuu “TIpo Aepxasuuit 61opxeT Ykpainu Ha 2011 pik.” URL: https://zakon.rada.gov.ua/
laws/show/v020p710-11#Text.

' Pimenns Koncruryniiinoro Cyay Ykpainu y cIpaBi 3a KOHCTHUTYLIMHUM IIOAQHHSIM 49 HapOAHUX
peryTaris Ykpainu mopo siamosipnocti Koncrurynii Yxpainu (koncruryuiitnocti) myskry 12
posaisy I 3akony Ykpainu “IIpo BHeCeHHs 3MiH Ta BUSHAHHS TAKMMHU, IO BTPATUAU YHHHICTD, ACSKHX
3aKOHOAABYHX aKTiB Ykpainu” Bip 28 rpyars 2014 poxy Ne 76-VIIL. URL: https://zakon.rada.gov.ua/
laws/show/v005p710-18#Text.
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1 uepBHst 2016 p. N2 2-p1/2016 y cripaBi PO CYAOBHIT KOHTPOAD 3 FOCIIITAAIZALIICIO HEAIE3AAT-
HUX 0Cib A0 NICUXiaTPUIHOTO 3aKAaAY).20

Ormxe, y Pimenni N¢ 5-p/2018 KCY BHBiB I0pHANUHY ITO3HINIO IOAO PO3YMIHHS YaCTHHU
Tperboi crarri 22 KoHcrurynii Yipainu: 1) 3By>keHHS 3MicTy Ta 06CATY iCHYI09MX KOHCTUTY-
LiiTHHX IIPaB i CBO60A AIOAMHH — Iie iX 06MeKeHHS; 2) Lji 06MeKeHHS KOHCTUTYLMHO AOITyCKa-
JOTBCS, SIKIITO TaKi OOMeKeHHs MmepeabadeHi KOHCTUTYIHEIO Ta 3AKOHAMH,  TAKOXK AOTPHMAHO
KPUTEPiiB OLIHKY LIMX 06MeXeHb, [0 BUKAAAEHI y BUIIle3a3HadyeHil lopuamyHii nosunii KCY,
TaKi KpUTepil KOHCTUTYLIAHOCTI 0OMeXeHb OyAH Briepire chOPMyAbOBaHI B I0PHANYHIN O3HLIIT
B ab3ani TpeTboMy MAIYHKTY 2.1 myHKTY 2 MOTHBYBaAbHOI YacTuHH Pimenns Koncruryniizo-
ro Cyay Ykpainu Bia 1 uepsrs 2016 p. N2 2-pri/2016; 3) 3By>keHHS 3MiCTy Ta 06CATY CTOCY€ETb-
CsI AMllle KOHCTUTYL{MHUX IIpaB i cB000A, TOOTO THX, mo 3a3HadeHi y Tekcri KorcTurynii abo
3 HEM T10B 132Hi B CHAY iX PyHAAMEHTAABHOI FOPHAMYHOI IPUPOAH; 4) TaKe 3By>KeHHS He IIOPyIIye
CYTHOCTI IIpaB i cB060A, TOOTO ix siApa, 6€3 SIKOTO BOHU He MOXKYTb iICHYBaTH Ta IIOBHOLIIHHO
peaaizoByBaTucs.

Y Piurenni Bip, 7 auctomapa 2018 p. Ne 9-p/2018 Koucruryuiitauit Cya YkpaiHu KOHCTaTyBas,
1o “npaBO IPOMaASIH Ha COLIIaABHUIT 3aXHCT € KOMIIAGKCHHM, HOTO 3MicT BU3HA4aroTh K KoH-
CTHTYIIiS, TaK i 3aKOHHM YKpalHu;” “CKAAAOBI IIpaBa Ha COLHAABHUI 3aXUCT, He KOHKPETU30BaHi
B YacTHHI nmepmii craTti 46 OcHoBHOro 3akoHy YkpaiHu a60 B iHIINX HOTO CTATTAX, BU3HAYAE
BepxosHa Papa YkpalHu IIASIXOM yXBaAeHHS 3aKOHIB, TOMy BOHA MO>Ke 3MiHHTH, CKaCyBaTH abo
MTOHOBUTH IX Ipu $OPMyBaHHI COITIAAPHOI ITOAITHKH A€PKABH 32 YMOBU AOTPHMAHHS KOHCTUTY-
LiitHUX HOpM Ta puHNUIiB” (Iepuie peveHHs ab3aly APyroro, absal 4eTBePTHUIl IIYHKTY S
MOTHBYBaAbHOI YacTHHM).”!

Omxe, 1ji ABa pimenns Koncrurynifinoro Cyay Ykpaitu, mo 6yau yxsaseniy 2018 p., A03Bo-
AVAM C)OPMYAIOBATH AOKTPHHY (ycTaAeHy PaKTHKy CyAy) IOAO 06MeKeHb COLiaAbHIX IPaB
B YMOBaX ¢piHaHCOBO-eKOHOMIYHOI KPH3H 3 ypaXyBaHHIM KOHCTUTYLINMHOI IPUPOAH IJUX COLli-
aAbHHX 11paB. ToOTO Ile MOXKHA BBKATH IIePIINM KOMIIAEKCHUM IIAXOAOM IOAO OO PYHTYBaH-
Hs KOHCTUTYI{HHOCT] 3aKOHOAABYHX OOMEXEeHb IOAO COIHaABHHX IIPaB.

Y Koncruryii Ykpainu He icHye OKpeMoi CTaTTi, 10 BCTAHOBAIOE KPUTePil KOHCTHTYIHHHOCTI
00MeXeHb [IPaB AIOAVHM, BOHA OyAa BUAydeHa aBTopaMu IpoekTy Korcrurynii Ykpainu, Hares-
HO, BUXOASTYU 3 KOHCEpBATHBHUX MipPKyBaHb ITPO Te, 1IJ0 KOHCTUTYIIifHI IpaBa Ta cBOOOAH 3ara-
AOM He MIAASITAIOTh OOMEXeHHSIM 3aKOHOM 460 OTPUMYIOTh CBOIO KOHKPETH3allilo Ta 3a-

*° Pimennst Korcruryniitaoro Cyay YkpalHu y cIIpaBi 3a KOHCTUTYIHUM IOAQHHSM YIIOBHOBa)KEHOTO
BepxoBnoi Papu Ykpainu 3 npaB AropuHHM IOAO BipnoBigHOCTI KoHcTHTYHii YKpainu (KOHCTHTyuiﬁ—
HOCTI) TOAOKEHHS TPETHOTO PeYeHH s YacTHHHE repmoi cTarti 13 3akony Yipainu “Tlpo ncuxiarpuumy
AOHOMory” (CnpaBa PO CYAOBUM KOHTPOAbD 32 TOCIITAAI3AI[I€10 HEAIEBAQTHUX ocib po MICUXIaTPUIHOTO
3akaaay). URL: https://zakon.rada.gov.ua/laws/show/v002p710-16#Text.

*! Pimennst Koncruryniitnoro Cyay YkpaiHu y crpasi 3a KOHCTUTYLiHUM mopaHHSIM S0 HapOAHHUX
AertyTaTis Ykpaitu mopo sianosianocti Koncrurywii Ykpainu (KOHCTUTYIIHOCTI) IOAOXKeHD ITyHKTY 7
posaiay II 3axory Yxpainu “IIpo 3amobiranss ¢piHaHCOBOI KaTaCTPOYH Ta CTBOPEHHS IIEPEAYMOB AAS
exoHOMiuHOTO 3pocTanHs B Ykpaini.” URL: https://zakon.rada.gov.ua/laws/show/v009p710-18#Text.
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CTOCYBaHHS Yepe3 BiAIIOBiAHI 3aKOHH, IIJO PO3BUBAIOTh KOHCTUTYIiHHI moAoskeHHA. Taki AOK-
TPUHAADBHI ITiAXOAU AOBIHI YaC HiBEAIOBAAU ALFO IPUHIIMITY HAUBHIOL FOPHAMYIHOI CUAU KOHCTH-
LiitHuX mpas Ta cBo6op (crarts 8 Koncturynii Ypainm).

Ha ne Texcryaabue ymymenns B TekcTi KoncTurynii Ykpainu 3seprae yary Benenificbka
KOMicis “3a AeMOKpaTito Yepe3 IpaBo” y BUCHOBKY, IpUAHITOMY Ha 30 IA€HApHOMY 3acipaHHI
7-8 bepestst 1997 poky, Ae OKpeMO 3a3HAYAEThCS:

Ha sxaAp, pasoM i3 3araAbHEMHU ITOAOXKEHHSIMHU IIPO MOXAHBI OOMEXeHHS MPaB AIOAUHU
y HOIepeAHbOMY BapiaHTi YACTHHH MepIIol CTaTTi 64 BUAYYEHO i IPHHIIUII IPOIOPIIHHOCTI,
nepeaOadeHNi y YaCTUHI APYTiit Tiel camoi crarTi. Ockiabku 6araTo 06MexeHs, mepeabadeHIX
okpemumu crartsivu KoHcTuTy1i, Hanprkaap, 06GMesKeHHsT CBOOOAH AyMKH Ta CAOBA, IlepeAbadeHi
JaCTHHOIO TPeThOI0 CTATTi 34, € AOBOAL MHUpPOKUMH, TO BaxauBo, mob Koucruryniruuit Cya,
YKkpalHU TAyMauuB pi3Hi 0OMeXXeHHS IIPaB AIOAMHH y CBITAi 3araABHOIIPABOBOTO IIPHHIIUITY
npomnopuitHocTi.??

Yxpaincpkuit Haykosenp C. ITorpe6HsK cripaBeAAMBO BBaXa€, “mo Leii npuHimn (mpomop-
iHOCTI) AAPECOBAHO TAaKOX CYAASIM, SIKi, 3aCTOCOBYIOUH 3aKOH, BUCTYTIAIOTH Y POAi OlliHIOBauiB
06Me>KyBaAbHHX Allf 3aKOHOAABIIS. BukopucToByrouu 1efi MpUHIMIIL, CYAAl IOCTYIIOBO (BiA pi-
IIEeHHS AO PillleHHs) PO3POOASIIOTH CHCTEMY KPHTEpIiB PO Mexi MPaBOMipPHOTO BTPYYaHHS 3a-
KOHOAQBIISL Y Te UM iHIIe mpaBo.”>

Brrepre 3a cBoro icTopiro Ao mpuHnuITy nponopuifiHocTi 3sepHyBcs Koncruryniramnit Cya,
Ykpainu B pileHHi 0 CIpaBi PO IPaHMYHMI Bik KAHAMAATA HA TTOCAAY KepiBHUKA BUIIIOTO Ha-
BYAABHOTO 3aKAaAy Bip 7 aumns 2004 p., ae Cyp BU3HAB IIOAOKEHHS a63auy APYTOro 4acTHHHI
nepiroi crarti 39 3axony Ykpainu “TIpo BuIty oCBiTYy, IO BCTAHOBAIOIOTDH BIKOBi OOMEXXeHHS

A0 65 poxis, HekoHcTHTyiHUME. Cyp y maparpadi 4.2 1jporo pileHHs BU3HAB, IO

IpH OYAb-SIKMX MOXAHBHX IJiASIX, SIKI MOXKYTb BUIIAMBATH i3 3aKOHY, BCTAHOBAEHE OOMeXKEeHHS
He MOxXe OyTH BH3HAHe BUIIPABAAHUM, OOIPyHTOBAHHM Ta CIIpaBeAAMBHUM. [IpuHaiMHI € MeHI
OOTSDKAVBI IIASIXY AOCSITHEHHSI [THX IIiA€#, HDK aBTOMATHYHe 0e3ITiACTaBHE [I030aBACHHS IPOMAASH
MOXAHBOCTI 6paTH y4acTb y 6aAOTYBaHHI Ha I0CAAY KEPIBHIKA BUIIOTO HABYAABHOTO 3aKAAAY
IIPU AOCATHEHHI miCTAeCﬂTHn’ﬂTHpquoro BiKy.24

To6TO cy mo4aB $OPMyBATH CTAHAAPTH 3aCTOCYBAHHSI [IbOTO IIPHHIJUITY.
Y xoucTuTynifiHoMy mpasi Kanaau o6MesxxyBaabHa $OpMyAQ MIOAO KOHCTUTYIHAHUX KPHTEPi-

iB omjiHKK 06MexxeHb BunucaHa y crarTi 1 Xaprii mpas i cBo00a, 3TiAHO 3 SIKO0 IpaBa i cBobOAK

*> Opinion on the Constitution of Ukraine, adopted by the Commission at its 30-th Plenary Meeting
in Venice, on 7-8 March 1997. Venice Commission Bulletin. CDL. Inf (97) 2. P. 4.

» [Torpe6usik CraHicaas, “AoAepsKaHHS IPUHIAITY IPOIOPLIMHOCTI SIK yMOBa IIPaBOMIPHOCTI HOpMa-
TUBHO-TIPABOBUX aKTiB,” Bicnuk Axademii npasosux nayk Ycpainu 4 (200S): 42.

24 Konemumyuyiiinuii Cya Yikpainu: Piwenns. Bucnosku, BIATIOBiA. PEAAKT. KAHAHAAT IOPHA. HAyK
I1. B. €srpados (Kuis: FOpinkom Iurep, 2005), 228.
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MIAASITAIOTD AMIIIE PO3YMHHM OOMeXeHHSM, 1[0 IepeabadeHi 3aKOHOM 1 MOXYTb 6YTU HAasBHO
BUIIPABAAHI y BIABHOMY A€MOKPATHYHOMY CYCIIiAbCTBL.>

Tax, y pimensi y cipasi Dagenais v. Canadian Broadcasting Corp. Bepxosuuit cya Kanaau
BH3HAB, IIJ0 TPAAHIIifiHe HOPMATHBHE IIOAOXKEHHSI 3aTAABHOTO [IPaBa, sIKe 3400 pOHSIE MOMKpPeH-
Hs1 iHpopMarii KaHaAAMH MacMeAia IfOAO KPUMIHAABHOTO HPOLeCy, Ma€ OyTH 3MiHEHO 3 ypaxy-
BAHHSIM HeOOXIAHOCTI AOTPUMAHHS PIBHOTO CTAaTyCY, 0 HapaeThcsi KaHaACPKOIO XapTi€ro IIpas
Ta cB060A, — IIpaBa Ha CBOGOAY BUCAOBAIOBAHHSI Ta [IPAaBa HA CIIPABEAAMBHIT CYAOBHIL pO3IAsIA.*®
Ockiabku 3a60pOHa OYAb-SIKUX ITyOAIKALIi IIOAO CYAOBOTO IpoLecy, Ha AyMKy Cyay, o6Mexye
CB060Ay BHUCAOBAIOBAHHS TPETIX 0cib, 3araapHe IIPABO MA€ BPAXYBATH LIiAi, AAS AOCSATHEHHS SKHX
IIPHIMAETHCSI TAKA 3a00POHA, 1 3BAXKATH HA IIPOIIOPLHIHICTD BIIAUBY TaKkol 3a60pOHH Ha IIpaBa,
rapaHroBaHi XaprTiero.

Yacruna nmepma crarri 36 Koncrurymnii ITiBaerH0-Adprkancskoi Pecrrybaiky MiCTHTb TOAO-
JKEHHSI I[OAO OOMEKEeHHSI KOHCTUTYIMHIX IIPaB Ta CBOOOA 1 CTBEPAIKYE TaKe: IIPaBa, II[0 BXOASTH
Ao Biaast mpo mpasa, MOXyTh OyTH 0OMeXeHi 3aKOHOM HA 3araAbHUX YMOBAX 3 yPaXyBaHHIM
TOTO, 1110 I1e 0OMeXKeHH € PO3YMHUM i BUIIPABAAHUM Y BIAKPUTOMY Ta AEMOKPATUIHOMY CYCITiAb-
CTBI, 33CHOBAHOMY Ha [IPHHIIUIII IIOBATH AO AFOACBKOI [AHOCTI, piBHOCTI Ta CBOOOAH, Ta bepydn
AO YBArM CyIyTHi YMHHHKH, IO BKAIOYAIOTh: a) IPUPOAY IIPaBa; 6) BaXKAUBICTb METH IbOTO
06MeXXeHHS; B) IPUPOAY Ta CepH MOMMPEHHS [jbOro 06MeKeHHS; T') CIiBBiAHOIEHHS MiXK
O6OMeXeHHSM Ta fI0ro MeTOI0; A) MEHII 06MesKyBaAbHi 3aC061 AAS AOCATHeHHS Hiei Metn. Kpim
Toro, cTaTTs 39 miei xx KoHcTuTyIil 3aKpinAloe OCHOBHI MAXOAM CYAIB IPU TAyMaueHHi HOPM
IIpo IpaBa AIAUHU. Bona nepeAGaqae, IO CyAY TIOBHMHHI : a) MIATPUMYBATH LIHHOCTI, II[O A€XKATh
B OCHOBI BIAKPHTOTO Ta AEMOKPATHYHOTO CYCIIIABCTBA i 0a3yI0THCSI Ha TIAHOCTI AIOAMIHH, PiBHO-
cTi Ta cBo60AL; 6) TOBHHHI BPaXOBYBaTH MDKHApOAHE IIPaBO; B) MOXYTb yPaXOBYBaTH [IPAaBO
3apybixHux kpain. KpiM Toro, mpu TaymaueHHi 3aKOHOAABCTBA IIiA YaC PO3BUTKY 3aTaABHOTO
4¥ 3BUYAEBOTO [IPaBa CyAU IOBUHHI BPAXOBYBATH AyX, IPU3HAYeHHsI Ta 1iAi Biaas mpo mpasa.”’

Sk 3a3HaveHo y crarTi 19 OcnoBHoro 3akony ®PH, ockiabku BiaTIoBiAHO AO IjbOr0 OCHOB-
HOTO 3aKOHY OCHOBHE ITPaBO MOXKe OyTH 0OMeKeHe 3aKOHOM U1 BIAIIOBIAHO AO HBOTO, ¥ XKOA-
HOMy pa3i OCHOBHe IpaBo He Moxke OyTu mopymenum.** Yactuna Tpers crarti 31 Koncrurymii
IToAblIL, CBOEIO Y4eproxo, 3aKPiMArO€ GiABII BCEOXOMHUIT KOHCTUTYIIMHUI KPUTEPIH IIOAO MOXK-
AUBHX 3aKOHOAQBYUX OOMeXKeHb: “00MeXXeHHs Y KOPUCTYBAHHI KOHCTUTYLIMHIUMY IIPaBaMU
i cBobopaMH MOXYTb OYTH BCTAaHOBAEHI AMIIe 3AKOHOM 1 AHIIe SIKII[O0 BOHU HeoOXiAHI y AeMo-
KpaTHYHIl AepyKaBi AAs 1T Ge3eku a00 AASI 3abe3IIedeHHS Iy OAITHOTO OPSAKY, AASL OXOPOHH

25 Hogg Peter W, Constitutional Law of Canada (Toronto: Carswell, 1997. 4th ed.): 864.

?¢ Dagenais v. Canadian Broadcasting Corp. URL: https://scc-csc.lexum.com/scc-csc/sce-csc/en/
item/1204/index.do.

¥ Constitution of the Republic of South Africa, 1996. URL: https://www.gov.za/documents/
constitution-republic-south-africa-1996.

% Grundgesetz fir die Bundesrepublik Deutschland.URL: https://www.gesetze-im-internet.de/gg/
BJNR000010949.html.
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AOBKIAASL, 3AOPOB sl 1 Iy 6AIYHOI MOpaAi 260 cBo6O0A 1 Iipas iHmux oci6. L1i 06MesxeHHS He MOXKYTb
CyIlepednTH CyTHOCTI IIpaB i cB060a."

SIK yoKe 3a3HAYAAOCH BHIIlE, KOHCTUTYLiMHI KpuTepil o6MexeHHs Oyau BiacyTHI B TekcTi KoH-
crurynii Ykpaiam. Le Bcranosus Koncruryniiiauii Cya yepes CBOIO IPaKTHKY — BIEpIIe y CBOE-
my Pimensi Bip 8 xBitTaa 2015 p. ¥ ni#t cipasi YnosHosaskenuit Bepxosnoi Paau Ykpainu 3 mpas
AIOAMHH IIPOCUB BU3HATU HEKOHCTHTYLiiHOI cTaTTio 171% Kopekcy aAMiHiCTpaTHBHOIO CyAo-
YUHCTBA YKPaiHH, 3TIAHO 3 SIKOIO PillleHHs MiCIIeBOTO 3aTAABHOTO CYAY K AAMiHiCTPaTUBHOTO CYAY
y CIIpaBax 3 IPUBOAY PillieHb, Aifl 41 6e3AIIABHOCTI Cy6 €KTIB BAQAHHX IOBHOBAXKEHD IOAO IIPH-
TATHEHHS AO AAMiHICTPAaTUBHOI BIATIOBIAQABPHOCTI € OCTaTOYHHUM i OCKap >KEHHIO He MIAAATAE.

Ha Toit wac KoncruTymia Ykpainu rapanTyBaia ameAsIiiiHe Ta KacarjiiiHe OCKapXeHHs pi-
LIIEHHS CYAY, KPiM BHITAAKIB, yCTAHOBACHUX 3aKOHOM. Y 11iiT CIipaBi Ije 6yB caMe TaKHil BUMAAOK,
KOAM pillIeHHS CyAy TepIIol iHCTaHMii 6on OCTaTOYHUM. AAS TOTO IM[06 BCTAHOBUTH, YH BiATIO-
BiAA€ TaKe 3aKOHOAABYE OOMEKEeHH Koncrutynii, Cys BCTAaHOBUB TaKHil KPUTEPiH OIIIHKHU: TaKe
0OMeKeHHSI Ma€ BCTAHOBAIOBATHCS BUKAIOUHO KoHcTHTYLiEk0 Ta 3akoHaMU YKpaiHH, IIepecai-
AYBAaTH AETITHMHY MeTY, 6y TH 00YMOBAEHHM CYCITIABHOIO HEOOXIAHICTIO AOCSITHEHHS i€l MeTH,
IPOIOPLIAHUM Ta 0OIPyHTOBAHUM. Y pasi 0OMeKeHHs IpaBa Ha OCKAP>KEHHS CYAOBHX pillleHb
3aKOHOAABeLb 30008 SI3AHHUI 3AIIPOBAAKTI TAKe [IPABOBE PETYAIOBAHHSI, sIKEe AACTh MOXKAUBICTD
ONTHUMAABHO AOCATTH AETITUMHOI METH 3 MiHIMAABHUM BTPYYaHHSM y peaAisaliiro rpasa Ha Cy-
AOBHI 3aXKCT i HE IOPYITYBaTH CYTHICHHI 3MiCT TaKOT'O IpaBa.

AesIxi BUAM aAMiHICTPaTHBHUX CTSATHEHb 3a CTYIIEHeM CBOEI CyBOPOCTi CIiBMipHi 31 BCTAHOB-
AeruMy KpuMiHaAbHUM KOAEKCOM YKpaiHM OKapaHHAMH, 30KpeMa ITPadpoM, IPOMAACHKIMH
poboramu, BunpaBHIMEU poboTamu, KoHdicKarieo MaitHa, apemrom. CyBopi apMiHICTpaTHBHI
CTSATHeHHS, o CIiBMipHi 3i BcranoBAeHMMu Kpuminaabaum KopekcoM Ykpaiu, mOpyIIyoTh
IPUHLUII TP OIIOPLIMHOCTI MK ITOCTAaBACHOIO METOXO Ta BXXUTHUMU AASL 1l AOCATHEHHS 3aX0AAMH,
a HeIIpOIOPIiiiHi 06MesKeHHS [IPaBa HA OCKAPKEHHS CYAOBOTO illleHHsI Y CBOIO Yepr'y HOPYIIye
CYTHICHHI 3MICT IIpaBa 0COOU Ha CYAOBHUIT 3aXUCT. AAst 00rpyHTYBaHH Iiel mo3unil Cya Takox
nocAascs Ha crarTio 2 IIporokoay Ne 7 ao €EKIIA, mo koxeH, KOro CyA BH3HAB BUHHUM Y BUH-
HeHHi KpUMiHaABHOTO IIPAaBOIIOPYIIEHHS, MA€ IIPABO Ha IIEPETAsIA CYAOM BHIIOI iHCTAHINI PpakTy
BU3HAHHS HOT0 BUHHUM a60 BIHECEHOTO IOMy BUPOKY; a TepMIH “KpHUMiHAAbHE [IPABOIOPYILIEH-
HsI” Ma€ aBTOHOMHe 3HaY€HHsI i OXOIIAIO€ CyBOPi 3a CBOIMH HACAIAKAMU BUAY AAMIHICTPaTHBHHX
CTATHEHbD, AO AKHMX HAaAeXaTh aAMIHICTPaTHBHMUII apellT i 3HA4YHi aAMiHICTpaTHBHI mMTpadu
(Tperiit xpuTepiit cripasu Enrens).

Orsxe, six Bupimms Cya y Liifi cIipaBi, SIKIO ameAsIlifiHe Ta KacallifiHe OCKap>KeHHs He TIepeA-
6aueHi 3aKOHOM, Ie He BiATIOBiAA€E Koncruryunii, skmo PpO3MipH aAMIHICTPAaTUBHHUX CTATHEHDb
€ cyrTeBuMH. Le € mepumM MPHKAAAOM 3aCTOCYBAHHS CHCTEMHUX KPHTEPIiB 0OMEXEeHb 1[OA0
IIPaB AIOAVIHY, sIKi c)OPMYABOBAHI IPAKTUKOIO CYAY.>

** Constitution of the Republic of Poland on April 2, 1997. URL: https://www.wipo.int/wipolex/en/
legislation/details/7539.

3 Pimenns Korcrurynitnoro Cyay Ykpailu y cripasi 3a KOHCTUTYLIAHAM OAQHHSIM YIIOBHOBaXXEHOTO
BepxosHoi Paau Ypaitu 3 mpas AloAuHH moao Bianosianocti Koncrurynii Ykpainu (koncturyniitHocri)
TIOAOXKEHD YACTHHH APYTOI cTarTi 1712 Kopekcy apminicTparusHOro cypounHcrsa Ykpaian. URL https://
zakon.rada.gov.ua/laws/show/v003p710-15#Text.
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Koncruryuinamit Cya, Ykpainu 1 uepsrst 2016 p. y cripasi N2 2-pr/2016 mpo cyA0BHit KOHT-
POAB 3a FOCITITaAI3aIi€I0 HEAIE3AATHHX 0CI0 AO IICHXIaATPUYHOIO 3aKAAAY OCTATOYHO 3adiKCyBaB
11i KpUTePii y BUTASIAL OCTATOYHO CPOPMOBAHOI OPUANYHOI ITO3UIIIT IfOAO OIIIHKM KOHCTUTYIIiH-
HOCTI YCiX MOXXAMBHX 3aKOHOAQBYMX obMexxeHb Ha IIpaBa AIOAUHHL. Y il JOPUAMYHIN ITO3UI]
KCY cpopmyaroBas kpuTepil ImepeBipky 3aKOHOAABIHX 0OMe)KeHb KOHCTHTYLIFHIX IIPaB i CBO-
604, Y MUPHHH 4ac, ITO Ay>Ke BaXKAUBO AAS IOBHOLIIHHOTO (yHKIIIOHYBaHHS iHCTUTYTY KOHCTH-
TYLiAHOI cKapriL. Ko IpaBo He € a0COAIOTHUM, BOHO MOXe Oy TH 0OMeXXeHHM, Il 0OMeKeHHSI
KOHCTUTYIIMHO AOITyCKAIOTHCS 32 YMOB, SKIIO TaKi 06MeXeHHs nepeA6aqui KOHCTHUTYII€I0
Ta 3aKOHAMH, A TAKOXX AOTPHMAHO KPHUTEPiiB OIIHKH LIUX 0OMesKeHb, IO BUKAAACHI Y BUlle3a-
3HaveHil ropuanyHii nosunii KCY.

IMpuxuapHicTb AO 1€l FopuaraHOi mo3unii KCY mpocTexyeTbcs B ycix HACTYIMHUX pileH-
Hix i, 3okpema, y Pimenni KCY Big 28 cepras 2020 p., ae BiH 3a3HaYMB, IO 3TiAHO 3i cTarTero 64
KoncTutymii YkpaiHu KOHCTUTYLiHHI ITpaBa i cBOOOAN AFOAMHH i TPOMAASIHUHA He MOXKYTb Oy TH
obMesxeHi, KpiM BUITAAKiB, TepeabaueHrx KoHcTHTyIIEI0 YKpalHH; B YMOBaX BOEHHOTO Ta HAA-
3BUYAIHOTO CTAHY MOXYTb BCTAHOBAIOBATHCS OKpeMi 00MeXXeHHs IPaB i CBOOOA i3 3a3HaYeHHIM
CTPOKY IINX 0OMe)KeHb; TaKi OOMeXXeHHS MOXKYTb BCTAHOBAIOBATHCSI AHIIIe 3AKOHOM, d BCTAHOB-
AeHHSI TaKUX 06MeskeHb MiA3aKOHHUM akToM ('Y IbOMy BUITAAKY — ocTaHoBoto Kabinery Mini-
crpi) cynepeunts Koncrurynii Ypainu. ¥ 1poMy pilieHH] aHTHKOBUAH] 0OMeXeHH Ha ITpaBa
AIOAMTHH 6yAI/I BHM3HAHI HEKOHCTUTYL[iIMHUMH, OCKIABKM BOHU BCTAaHOBAEHI He 3aKOHOM, a Mip3a-
KOHHHM aKTOM — riocranoBoo Kabirery MinicTpis Yipainm.*' Ie € mprkAaAOM OLIHKY KOHCTH-
TYLIHOCTI OOMeKeHb B eKCTPEMAABHUX YMOBAX, XOUa HAA3BHYANHUI CTaH TOAL Tak i He OyB
OTOAOLIEHHI 0illifiHO.

SIki KOHCTUTYLIfHI KpuTepil 0OMeXXeHHS IpaB 1 CBOOOA B yMOBaX BOEHHOTO cTaHy? MoxxHa
IPUITYCTUTH, IO Ifi KpUTEpii € TAKMMU CAMUMH, 11O i B MUPHHI 4ac: 0OMeXeHHS BCTAHOBAIO-
IOTHCSI AMIIe KOHCTUTYINEIO Ta 3aKOHAMMU 3 YpaXyBaHHAM KpUTepiiB, Mo cGopMyAbOBaHi y BU-
me3asHaveHin opuanaHiin nosunii KCY B Pimenni Bip 1 uepsust 2016 p. Hemae ocobaunsoi
Ppi3HHL MK MUPHUM 260 BOEHHUM YaCOM — BIAPI3HSETbCS AXlIle PiBeHb 260 CTYIIHb CyBOPOCTI
IUX 0OMexKeHb. Y BOEHHHII 9ac Al AepKaBH IIOAO GIABII CYBOPHX OOMEXXEeHb IPAB AIOAMHH
€ 6iAbII BHITPaBAAHKMU, 5K, HATPUKAAA, IIOAO obMesxeHb IIpY IOLITMpPeHH] iHpopMarrii a60 moA0
IIpaBa Ha CBOOOAY IIepeCyBaHHsL

Pa3oM i3 LIHM CAiA 3ayBXKHTH IOAO OCOOAMBOCTEl pOPMYAIOBAHHS YACTHHU APYTOi cTaTTi 64
KoucruTynil Ykpainu: B yMOBax BOEHHOTO CTAHY MOXXYTb BCTAHOBAIOBATHCS OKpeMi OOMexKeH-
HSI IIPaB i cBOOOA 13 3a3HAYEHHSM CTPOKY LIUX OOMeXKeHb, a AesIKi IIpaBa Ta CBOOOAY He MOXYTh

3! Pimenrst Koncrurywiitaoro Cyay Ykpainu Bip 28.08.2020 p. Ne 10-p/2020 y cripaBi 3a KOHCTUTYL{HIM
nopaHEaM Bepxosroro Cyay mopo BianosianocTi KorcTuTyii Yipainu (KOHCTHTyuiﬁHOCTi) OKpeMux
noaoskeHb mocranosu Kabinery Minictpis Yipaiau “ITpo BcTaHOBAEHHS KAPAHTHHY 3 METOO 3a1100iraHHsI
IOLIHPEHHIO Ha TepUTOpii YKpaiHu rocrpoi pecriparopHoi xsopotr COVID-19, cnipranHeHOi KOpOHaBipycoM
SARS-CoV-2, ra eramiB mocaabAeHHS OPOTHEIIAEMIYHHX 3aXO0AIB,” TOAOXKEHD YACTHH MEPIIOI, TPeThOI
crarti 29 3akony Ykpainu “TIpo Aepsxapruit 6ropxeT Ykpainu Ha 2020 pik,” ab3arja AeB'sITOro IIyHKTY 2
posaiay II “Ilpukinuesi moaoxenss” 3akoHy Ykpainu “Ilpo BHecenHs 3miH A0 3akoHy Ykpainu TIpo
Aepskaruit 6ropsxer Yipainu Ha 2020 pix”’ URL: https:/ /zakon.rada.govua/laws/show/v010p710-20#Text.
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OyTH 0OMesXeHi 3araAoM (i, mo nepepbaveHi crattsamu 24, 25,27, 28,29, 40,47 Ta in.). Orxe,
y niit cTaTTi KoHCTHTYIIT A€ ThCS PO 3aKOHH, IO YXBAAIOIOTHCS a60 AiOTb B Iepiop BOEHHO-
ro craHy. BoHH MafOTh THMYaCOBHUI XapaKTep, TOOTO AIIOTH caMe B IIepioa BOEHHOIO CTaHYy.
Sxmo B MupHUIT Yac mpaBa Ta CBOOGOAM MOXKYTD OyTH 0OMesKeHI KOHCTHTYIEIO Ta 3aKOHAMH,
TO y BOEHHUIT YaC BOHH MOXYTb OyTH OOMEXeHi TaK CaMo, aAe AePKaBa M€ ACTITIMHY MeTy
31 BCTAHOBA@HHS 6iAbII CyBOpux 06MeskeHb (HarphKAaA, 3a60pOHa BHI3AY 32 KOPAOH YOAOBIKiB
BikoM A0 60 POKiB MOJXK€ BIAIIOBIAQTH KOHCTUTYII i He MOPYIIYBaTH KOHCTUTYIIiMHE IIPaBO
Ha CBOGOAY MepecyBaHHS).

3aANIIAETHCS BIAKPUTHM IIUTAHHS, XTO CaMe BCTAHOBAIOE 11i OOMeXXeHHS B YMOBAX BOEHHOT'O
crany. Crarrs 64 Koncrurynil Ykpainu He aa€ psiMOi BiATTOBiAl Ha 11e muTaHHs. Lle Moxe 3po-
6uru BepxoBna Papa Yipainu B 3aKOHi Ipo IPaBOBHIL PEXXHM BOEHHOTO CTaHy ab60 y iHIIMX 3a-
KOHAX, fIKi CTOCYIOTbCS IIePiOAY All BOEHHOro cTaHy. Takox Iie Moxke BcraHOBUTHU IIpesupeHT
Ykpainu, SKui 3rigHo 3 myHKToM 17 yactuau nepmoi crarti 106 Koncrurynii Ykpainu € Bep-
xoBHUM [osoBHOKOMaHAYBaueM 36poitaux Cua Ykpainu, y caMoMy YKasi Tpo BBEACHHS BOEH-
HOTO CTaHy B YKpaiHi, sIKMit 3aTBepAXyeTbcsl BepxoBHoro Paporo Ykpainu. Ockiabky e ykas
Ma€ TUMYACOBHIL xapakTep (IPHPOAHMM CTAaHOM AASL AIOACTBA € BCe X TaKH MHP, a He BiilHa,
BiliHa — Ile 3aBXXAU BiAXMAEHHS Bip HOPMaAbHOI'O ITOBCAKAEHHOTO JXUTTS, i BOHA 060B’I3KOBO
3akiH4MTBCA nepemoroo Ykpainu), [Ipesuaent Ykpainu skpas i Mae 3a3Ha4aTu y LiboMy yKasi
CTPOK Al TAKHX OOMEXKEHb.

A0 MOMEHTY OTOAOIIEHHS] BOEHHOTO CTaHy — 24 atoToro 2022 p. — B YKpaiHi cnpuiiMasach
KOHITETIIIis ri6p1/1,A,Ho'1' (a6o Heor0AomeHo'1') BiftHM. Lle cnpuanzmAO 6araro CIIOPIB cepeA CYAAIB
Koucruryniitaoro Cyay, 0cOOAMBO B KOHTeKCTi BHeCeHHsI 3MiH A0 Koncruryuil Ypaitu, Ha siki
Cya MOBHHEH HapaTH BUCHOBOK. BialtoBiAHO A0 yacTuHM ApyTOi cTaTTi 157 OcHOBHOTO 3aK0HY
Yipairu Koncrurynis Ykpainu He Moxke Oy Ty 3MiHeHa B yMOBAaX BOEHHOTO 00 HAA3BUYAMHOTO
cTaHy, ase 0QilifIHO BOCHHUIT CTaH He OyB 3alpOBap)KeHUIL. BiAbIIicTb CYAAIB AOTPHMYBasach
MMO3MUILil, IO IIi 3MiHU BCe K TaKW MO>KHA BHOCUTH, HE3BAXKAIOUHM Ha Te, IO HEOTOAOIIIeHA BilfHa
TpuBae 3 2014 poky. MeHIIiCTh CYyAAIB HallOASITaAa HA TOMY, IITO BiliHa TPUBa€E Ae-PaKTo, X04a
BOEHHMI CTaH HEOTOAOIIEHHUH, i TOMY 3MiHM BHOCUTH HE MOXKHA.

ABTOD 1ji€l CTATTi B TOH Yac 3aMHAB IPOMDKHY MTO3HIIiI0, IKY CPOPMYAIOBAB y OKpeMill AyMIti
Ao Bucrosky Cyay 23 uepsrs 2015 p. MeToro NpHAHATTS i€l KOHCTUTYLIFHOI HOPMU € 30epe-
JKEHHsI CTabIABHOCTI KOHCTUTYLIIFHOTO AAAy i1 HEAOIIYIeHHSI yXBaAeHHs IIOCIIIIHIX, HeOOIPyH-
TOBAHUX | CBaBIABHUX pillleHb, 3yMOBACHUX Pi3HUMHU 0OCTaBHHAMY, SIKi MAIOTD MicIje mip dac
BOEHHOTO 200 HAA3BUYAMHOTO CTaHY, OCKIABKM KOHCTHUTYIHI HUINYThCSI B MUPHHI 4ac i AAS
MHpPHOTro XHUTTs. BHecenns amin oo KoncruTyii Ykpainu B yMoBax BOEHHOTO CTaHy MaTHMe
CYMHIBHY A€TITUMHICTD, apXXe OYAe IPOAUKTOBaHE HEOOXIAHICTIO OIOPY YKPalHCKOIO HapoAy
30BHIIIHINM BiICHKOBIM arpecii Ta eMOIIIMHOIO PeaKIli€lo MOAITHKIB Ha TaKy 3arpo3y, a 3MiHu
He OTPHMAIOTh HAAEXKHOTO ITyOAIYHOr0 0OroBOPEHHs I OLHKHY IIOAO IX AOIFABHOCTI, pO3yM-
HOCTi Ta panjioHaApHOCTI. TOMy ITOAOXKeHHS YacTHHHU ApyTOi cTarTi 157 OcHoBHOrO 3aKoHY
VYKpaiHu He MOXKHA TAYMadUTH 6y1<BaAbH0 i 3BOAUTH AuIIe AO OIlliIHOrO 3aITpOBAAKEHHS
BOEHHOT'O CTaHy. 3araAbHUI IiAXiA IIOASTAE B TOMY, IO 30pOMHUI KOHPAIKT (BiitHa) icHye
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006’€KTHBHO, HE3aA€KHO Bi TOTO, 4H BIAGYAOCSI OPMaAbHE OrOAOIIEHHS / BU3HAHHS BiflHU 3a-
IHTepeCOBAaHUMH AeP>KaBaMH.

Y pasi xoan iHO3eMHa AepykaBa bepe y4acTb y 36poiiHOMY KOHAIKTI He Ge3rmocepesHbo,
a IIASIXOM HAAQHHS AOTIOMOTH TaK 3BAHHM ITOBCTAHIISIM 200 OIIOAYEHIISIM, CyYacHe MDKHAPOAHE
MIPaBO BUXOAMTbD i3 TOr0, HACKIABKH TaKa AOTIOMOTA € CyTTEBOIO AASL BU3HAYEHHs HasBHOCTI
MI>KHAPOAHOTO 30poitHOro KOHAIKTY. Y PimenHi Bia 15 aunrst 1999 p. y cnpasi Tadic Mixxsa-
POAHHIT KpUMIHAABHUI TPHOYHAA mOAO KoAnmHbOI FOrocAaBil BCTaHOBUB, [0 MDKHAPOAHUI
KOHQAIKT Ma€ MicClje TOAl, KOAM HeCyBepeHHI YYaCHUKH € de facto OpraHaMM iHO3eMHOI Aep>KaBH.
Aasi boro iHo3eMHa AepikaBa IIOBUHHA 3AIFICHIOBATH 3aTaAbHUI KOHTPOAD HaA HUMU. Bpaxosy-
F04H aHAAI3 3a3HAYEHNX IIPABOBHX aKTiB, [IOBIAOMAEHB 3ac00iB MacoBoi iHpOpMail Ta aHAAITHY-
HUX 3BiTiB, MOXXHA AIITH BUCHOBKY, [0 posnovaTa 14 xsirusa 2014 p. anTuTepopucTuyHa ome-
patjisi B)ke AABHO BHIFIIIAQ 32 MeXi CBOTO IIPU3HAYEHHS], MAE YiITKO BUPAXKEHMUIT BifiCBKOBO-000-
POHHUH XapaKTep i COpsAMOBaHA HA BIAHOBACHHS CYBEPEHITeTY i TePUTOPiaAbHOI LiAICHOCTI
Ykpainu.

HesBaxaroun Ha Te, 110 BOEHHUI CTaH 0illiiiHO He 6yB TOAl 3ampoBapxenuit, Koncrurynii-
Huit Cya YkpaiHu MaB 61 3BepHYTH yBary Ha HasBHICTb KPH30BOI CHTYAIlil B CyCITIAbCTBI i BH-
pobuTu KpuTepil AOIyCcTUMOCTI BHeCeHHs 3MiH A0 KoHcTnTynil Ykpainu B yMOBax CycIiAbHOL
HeOesIexu ribpuAHOI BiftHY. B ymMoBax 1iei ribpraHOI BifiHY, siKa icHyBaaa A0 22 atotoro 2022 p.
AO KOHCTHTYIIii He MOXKHA BHOCUTH 3MiHH, SIKi 3aTBEPAKYIOTHCS BCEYKPAIHCHKUM pedepeHAyMOM,
OCKIABKH A€P’KaBa TUMYAaCOBO HE MOXKE BCTAHOBUTHU CBill KOHTPOAD i IIOIIUPUTH AeP>KaBHUN
CyBEpEHITeT Ha BCi KOHCTUTYLIHO BU3HAYEH] aAMiHICTPaTMBHO-T€PUTOPiaAbHI OAMHHIII; ITe-
PeAbadaIOTh CYTTEBY 3MiHY CHCTEMU KOHCTUTYIHHHHUX IIPaB i CBOOOA AIOAMHH i I'POMaASIHIHA,
IX rapaHTiii, 3MiCTy i 00CSIY, Y TOMY 9HCAI 000OBsI3KiB, KpUTEpiiB 0OMexKeHHs, 60 BBEASHHS
06MesKeHb IM0AO KOHCTUTYLIMHUX IIPaB i cBOOOA, SIKi HE OXOIAIOIOThCS IePeAiKOM, 110 MiCTUTD-
cs1'y yacTHHi Apyriit crarTi 64 KoncTuTynil Ykpaian (HaHpI/IKAaA, 3aMpPOBAAKEHHS CMEPTHOI
KapH SIK BUAY KPUMiHAABHOTO [IOKApAHHs); epeAGaYatoTh 3MiHy KOHCTUTYLHITHOTO AQAy AePoKa-
B 4€pe3 iCTOTHHM IePepO3MOAIA TOBHOBAXXEHD MK IAKaMM BAAAM, SIKi BIAMBAIOTDh Ha KOHCTH-
TYLiMHMI MEXaHi3M CTPUMYBaHb i IPOTHUBAT Ta, IK HACAIAOK, Ha HAAMIpHY KOHIIEHTPAIIiIO0 BAAAH,
IO IIPU3BOAUTD AO 1i y3ypriariil i SHHIEHHS CBOOOAM ITip racAaMu 60poTs6u 3 Boporamu. OTxe,
B YMOBax riOpUAHOI BifIHM AO KOHCTHTYLii OyAM BHECEH] AUIIe Ti 3MiHH, IIJ0 CTOCYIOTHCS CKACY-
BaHHS ACITYTaTChKOI HEAOTOPKAHHOCTI, Ta BEAMKMI ITaKeT KOHCTUTYI[IHMX 3MiH IIOAO CYAOBOI
pepopmu.

Pazom i3 num Koucruryniiauit Cyp YkpaiHu Tak i He ompariioBas KpuTepil OIfiHKY GiAbI
CYBOPHX 0OMeXeHb III0AO IIPAB AFOAMHI B YMOBAX IiOPHAHOI BIfHH, OCKIABKY 3HAXOAUBCS Ha GOp-
MAABHHX IO3HIIiSIX BIACYTHOCTI OQilliFfHOTO 3arrpoBaA’keHHS BOEHHOTO CTaHy. Tak, y Pimensi

* Oxpema pAymka cypai Korcruryninnoro Cyay Ykpainu Illesuyka C. B. crocoBHo BucHosky
Koncrurymnifinoro Cyay Ykpainu y cripasi 3a 3sepHeHHsIM Bepxosroi Papgu YkpaiHu IIpo HapQHHS BUCHOBKY
IJOAO BiATIOBIAHOCTi 3aKOHOIIPOEKTY ITpO BHeCeHHs 3MiH A0 KoHcTuTy1il YipaiHu IoA0 HeAOTOPKAaHHOCTL
HapOAHHUX ACITyTaTiB YKpaiHu Ta CyAAiB BuMoram crareri 157 1158 Koncrurynil Ykpainu. URL: https://
zakon.rada.gov.ua/laws/show/ng01d710-15#Text.
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Bip 25 yepBHst 2019 p. N© 7-p/2019 no crpasi 3a koucTuTyniitaumu ckapramu M. Kosrys,
H. Casuenxo, I. KocToraoposa ta B. YoprobyKa mop0 0ci6, sKi IAO3PIOBAAUCH Y 3AINCHEHH]
TEPOPUCTUIHOL ALTABHOCTI, 3aXONACHHI ACPXKaBHOI BAAAM, AEPXKaBHIM 3papl, AUBEpCii Ta IImH-
I'YHCTBi, IOAOXXEHHS YaCTHHH maTol crarTi 176 KpI/IMiHaAI)HOI'O MPOLIECYaABHOTO KOAEKCY
YKpainu OyAr BUSHAHI HEKOHCTUTYLIMHUMU. 3TiAHO 3 I[i€I0 CTATTEI0, IO BU3HAHA HEKOHCTHTY-
LIIHOIO, AO OCi0, SIKi IAO3PIOIOTHCS Y CKOEHHI TAKUX 3A0UYMHIB, He MOXXYTb OyTH 3aCTOCOBaHI
iHIIi 3am06DKHI 3aX0AM, KPIM TPUMaHHSI IiA BapToro. Take pileHHs AO3BOAHAO BUITH Ha CBOOO-
Ay GiADBII HIXK AEKIABKOM COTHSIM ITIAO3PIOBAHIX TEPOPHUCTIB 1 KOAAOOPAHTIB, OCKIABKH 3aII00DK-
Hi 3ax0AM OyAn 3MiHEHI CyAaMu.

Sk 3asnauuB Cyp, i3 aHaaisy wacTunu Apyroi crarti 29 Koxcrurynil Ykpainu Bbadaerbcs,
170 BUHSTKIB CTOCOBHO IACTAB 3aCTOCYBaHHS AO OCOOH 3aITOODKHOTO 3aX0AY Y BUTASIAL TPHMaH-
HsI TiA BAPTOIO, TIOB SI3aHMUX 13 TSDKKICTIO BAMHEHOTO HeI0 3A04HHY, HeMae. ToOTo, HaBiTh KOAM
FIA€TBCS IIPO 3AOUHHH, IO TIOCSTAIOTh HA HAIIOHAABHY OesIteKy YKpalHu uu IpOMaAChKy besire-
Ky, HasIBHICTh BMOTHBOBAHOI'O CYAOBOTO PillleHHS AASI TPHMAHHS ITiA BAPTOI0 0COOH, sKa MiA03-
PIOETHCSI 11 OOBUHYBAIYETHCS Y IX BANHEHHI, € 060B’I3KOBOIO, 2 TPHMAHHS 0COOH IIiA BAPTOIO
Ha MACTaBi CyTO ¢OPMAABHOTO CYAOBOTO pillleHHs INOPYIIy€e NPUHIUIT BepXOBEHCTBA IIpaBa.
B ocnioproBaHiit HOpMi HEOOXIAHICTD TPUMAHHS ITiA BAPTOI OOIPYHTOBYETHCS TSDKKICTIO 3A0-
4HHY, 10 He 3a0e3Ieuye 6aAaHCY MK METOIO HOTO 3aCTOCYBAHHS Y KPUMIHAABHOMY IIPOBAAKEH-
Hi Ta IIPaBOM 0cob1 Ha CBOOOAY i 0cOOHCTy HepOTOpKaHHICTb. Aaai Cya IOCAABCS Ha 3aTaAbHI
KpHUTepii 06Me)KeHH, IO BCTAHOBAEHI y foro pimeHHi Bis 1 uepsrs 2016 p. moao mcuxiarpii,
Ta BU3HAB II}0 HOPMY HEKOHCTUTYIiiHOI0. [TicAst oroAomeHHs BOEHHOTO CTaHy apAAMeHT BiA-
HOBHB IfI0 HOPMY KPUMiHAABHO-TIPOLIECYaABHOTO KOAEKCY, sIKa OyAa BU3HAHA HEKOHCTHTYLHM-
HO0.*

3 inmroro 60Ky, y pimeHHi Mo crpasi moao BiamosigHocTi Koncrurymii Ykpainu okpeMux
IIOAOYKeHb 3aKOHIB YKpaiHU ITPO TeAeOaueHHs, PaAlOMOBAEHH Ta KiHeMaTorpadiio Bip 21 rpya-
151 2021 poxy N2 3-p/2021 Korcruryuiitanit Cya 3HOBY ITOCAABCS Ha 3araAbHi KpUTepii obMe-
JKeHHs y cripasi Bip 1 uepBrs 2016 poky, ase AIHIIOB AO 6iABII 3MiCTOBHUX BUCHOBKIB. Sk 3a3Ha-
qus Cya, B ymoBax 3actocysanHs Pociiicbkoro Oepepaniero (i cy6’ekramu BAAAHUX HOBHOBaYKeHb,
ITOCAAOBIIAMH, 2 TAKOX ii HAMMAHISMH, Ky PHAAICTAMH, MUTLAMU Tomo) pisHHX 3aco06iB 1jiAe-
CIPSIMOBAaHOTO $OPMYBaHHS HETATUBHOIO 00pasy YKpailHM IPOTHAILS AepiKaBi-arpecopy 3Aii-
CHIOETBHCSI TAKOXK B iIHOPMALiiTHIF cdepi SIK CKAAAHUK HaI[lOHAABHOI He3IeKH YKPaTHCHKOI Aep-
KaBH. AASI IPOTHAIL 3arp0o3aM IIAPAAMEHT 3aCTOCOBYE CUCTEMY HOPMATUBHIX 3aC06iB 3a0e3rre-
4yeHHs iHpopMaLifiHOI 6esnexu Yxpainu. BianosiaHO A0 Fopuanasoi mosunii Koncrurymniitaoro
Cyay Ykpainu pAas crabiapHOCTI AEMOKPAaTHYHOTO KOHCTHTYLIMHOTO AAAY AepKaBa MOXe

33 Pimenns Korcruryuniitnoro Cyay Ykpainu y cipasi 3a KOHCTHTYLiHIME ckapramu Kosrys Mapuxu
AmnaroaiiBun, Casuenko Haaii Bikropisuu, Kocroraoposa Irops Amurposuua, YoproOyka Basepis
IBanoBHuYa Mmoo BipoBiaHOCTI KoHCcTHTYIIT YKpainu (KOHCTHTyuiﬁHOCTi) [TOAOKEHHS YaCTUHU IT ATOL
crarTi 176 Kpuminaassoro nporecyaassoro kopekcy Ykpaian. URL https://zakon.rada.gov.ua/laws/
show/v007p710-19#Text.
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3AIHICHIOBATH KOHKDETHi 3aX0AM 3 MeTolo ftoro saxucry (Pimenns Bip 16 aunus 2019 p.
Ne9-p/2019).3

Omxe, 0cobYy, siKa, 30KpeMa, IPOIAryBaAa HACHABCTBO i 3aKAMKAAA AO TIOBAACHHS KOHCTHUTY-
LIIHOTO AaAy B YKpaiHi, 6pasa y4acTb y ALSIABHOCT] He3aKOHHHX 30pOMHUX pOpPMYBaHs i B 60-
FIOBUX ALSIX Ha TepuTOpil YKpaiHU Y CKAAAL He3aKOHHUX 30pOMHUX (pOpPMyBaHb, BUCAOBAIOBAAA
IATPUMKY arpecHUBHOI IIOAITHKY A€P)KaBU-OKYIIAHTA i 3AIFCHIOBaAA IpoIaraHAy abo iHmi All,
CTIpsIMOBaHI Ha 3allepeyeHHs MpaBa YKPaiHChKOTO HAPOAY Ha BAACHY A€PKABHiCTb, MOXe 6yTH
BKAIOYEHO A0 ITepeaiky ocib, siki CTBOPIOIOTD 3arpo3y HalliOHAABHI OesIlelli, 3 HACTYIIHUM BBe-
AGHHSM CaHKIIIHUX o6MexxeHb. Taki o6MexeHHs YKPalHChKOI A€P>KaBU I[OAO POCICHKHUX ap-
THCTIB OYA BU3HAHI KOHCTUTYLifHIMU. TOOTO, KO POCIFICHKUI APTHUCT 3 IOYATKY 3HIMAETD-
cst B cepiaai mpo O CE, a moriM B expanisanii TBopis Ilexcnipa, 06uaBa piabMu 3a60poHeHO
TPaHCAIOBaTU B YKpaiHi.

HasBHicTb excTpeMaAbHHX YMOB i 3aIIpOBaAKeHHS BOEHHOT'O CTaHY He BUBOAUTD ALSABHICTD
OPTaHiB A€P>KaBHOI BAAAH 10332 M€XXi KOHCTUTYIIITHOTO PEryAIOBaHHA Ta KOHCTUTYLIMHOTO
KOHTpOAR. HeoOXiAHICTb HapaTH BIACIY POCIFICHKIl 30pOMHii arpecii He MOXKe BUIIPABAATH Al-
SIABHICTD APIKABH 1032 IIPABOBUM [IOAEM, OCOOAUBO B YMOBAX, KOAU yKPAiHCBKUIT HAPOA BOpeTs-
Cs1 32 CBOKO CBOOOAY Ta HE3aAEXKHICTb.

Orxe, SIK 3araAbHUI BUCHOBOK, CAiA 3a3HAYUTH, IIIO0 TOAOBHUM KPUTEPieM 3AIHCHEHHS OIiHKI
KOHCTHTYIIMHOCTI 3aKOHOAABIHMX 06MeXEeHb IOAO KOHCTUTYLIMHHUX ITPAB Ta cBO6OA € IOpUAMY-
Ha MO3HIif, 0 cpOpMyAbOBaHA Y A03alli TPEThOMY MATYHKTY 2.1 IYHKTY 2 MOTHBYBaAbHOI
wactunu Pimenns Koucruryniiiroro Cyay Yipainu Bis, 1 uepsrs 2016 p. N0 2-pr/2016 y cripa-
Bi PO CYAOBHUI KOHTPOAD 3a TOCIITaAI3aLIi€I0 HEAIE3AQTHMX ocib A0 MICUXIaTPHUYHOTO 3aKAAAY:

0OMe>KeHHS III0AO Ppeaaisanii KOHCTUTYLIMHUX ITPaB i cBOOOA He MOXYTb 6YTI/I CBaBIABHUMH Ta He-
CITpaBeAAMBUMH, BOHH MAIOTh BCTAHOBAIOBATHCS BUKAIOUHO KoHcTuTYIi€0 | 3akoHaMu YKpaiHy,
MepeCAiAyBaTH AETITUMHY METY, 6YTI/I 06YMOBAEHI/IMI/I CYCIIIABHOIO HeOOXiAHICTIO AOCSITHeHHS ITi€l
MeTH, IPOHOPLIHUMY Ta OOIPYHTOBAHUMY, Y Pasi 06OMeXXeHHs KOHCTUTYL{IHOTO mpasa a6o
cB0OOAU 3aKOHOAABELIb 30008 I3aHUI 3AIIPOBAAUTH TAKe [IPABOBE PErYAIOBAHHS, SIKE AACTh MOXK-
AMBICTb ONITUMAABHO AOCSTTHU AETITUMHOI METHU 3 MiHIMAABHUM BTPYYaHHSM Y P€aAi3aliio [bOro

npaBa a60 CBOOOAY i He IOPYIIyBaTH CYTHICHHI 3MICT TaKOTO IIpaBa.

L5 ropuardHa mosunis miarsepaskeHa Koncrurynifiaum CypoM YipaiHu y BCiX HACTYIHUX
pillleHHSIX, IO CTOCYIOTHCSI OOMEXKeHb IPAB AIOAUHH.

Li xpuTepii AIfOTH SIK y MEPHHI Yac, TaK i IMip 9ac BOEHHOIO CTaHy, Mo mATBepAXeHO Kon-
crutyniianM CyaoM YKpaiHH IIASXOM ITOCHAAHHS Ha ITF0 IO PUAMYHY Ho3uiiio y 2022 ta 2023 pp.,
TOOTO yXBaAeHi Bxe Iip 9ac All pexxumy BoeHHOTo craHy. IIpu npoMy HeoOXiAHO BpaxyBaTH
IIOAOXKEHHS YaCTHHU ApPyroi cTarTi 64 KoHcTuTywil Ypainy, y SKuX iAeTbcsl, 30KpeMa, mpo
OKpeMi 0OMesKeHHsI ITpaB i cBO60A, 10 MOKYTD OYTH 3aIpOBaAKeH] B yMOBaX BOEHHOTO CTaHy

3* Pimennst Korcruryniitnoro Cyay YkpalHu y cripaBi 3a KOHCTUTYLIAHUM [OAQHHAM 47 HApOAHHX
AemyTaris Ykpainu mopo sianosianocti Koncrurynil Ykpainu (koHCTHTYLiftHOCTI) OKpeMUX MpUMKciB
crarTi 6 3akony Ykpainu “Ilpo Teaebauernns i papiomoBaenns,” crareit 15, 151, 26 3axony Yxpainu “TIpo
kinemarorpadiro.” URL: https://zakon.rada.gov.ua/laws/show/va03p710-21#Text.
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i3 3a3HaYEHHSIM CTPOKY All I[EIX TOBHOBA)KEHD. 3 YPaXyBaHHAM THMYACOBOCT] TAKUX 0OMeXKeHb
BOHM MOXYTb YCTaHOBAIOBaTHCA B YKasi IIpesupeHTa mpo 3ampoBapKeHHA BOEHHOIO CTaHY
Ta MOr0 IIPOAOBXKEHHS 460 Y BIATIOBIAHHX 3aKOHAX, IO IIPUMHSATI AASI 3a0e3IIedeHHS TPABOBOTO
PeXHMy BOEHHOTO CTaHY ¥ BIATIOBIAHHX cpepax.

ITpaBaicBoboan, SIKi 3TIAHO 3 X IepeAikoM y qacTuHi ApyTiit crarti 64 Koncruryunii Ypainu
He M AASITAI0Th 0OMEsKeHHSIM, 0OMEXYIOThCSI 32 KPUTEPLIMU MUPHOTO Yacy, TOOTO He MAASTAIOTh
eKCTPaOpAUHAPHUM 0OMeKeHHSIM I1iA Yac BiitHu. [IToa0 IHIINX KOHCTUTYLIAHUX IIPaB i cBOO0A,
IO He MOTPAITHAH AO 3a3HAYEeHOrO IepeAiky y cTarrti 64 Koncruryuii YkpaiHu, MOXYTb ALITH
OiABII CyBOPi 0OMeXEHHS IOAO TIPaB i CBOOOA 3 OOKY AepIKABH, IIIO MA€ ACTITUMHY MeTY i BU-
IpaBAaHe HeOOXIAHICTIO OTPUMAHHS ITepeMOTY HaA BOPOTOM.

© C. IlleBuyx, 2022
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Cranicaas llleBuyk. O6MeKeHHS IPAaB AFDAMHH B YMOBAaX BiffHH i MHPY: KOHCTHTYIiiHA
acCmeKT

AsoTanis. Y crarTi IIPOBEAEHO AOKTPUHAABHUMI AHAAI3 KOHCTUTYIIMHUX KPUTEPIlB ob6MexxeHb
IIJOAO IIPAB AIOAMHU. ABTOP CTaBHUTb IIUTAHHS IIPO T€, YK BIAPI3HSETCS 3MICT Ta 06CSI LIUX 06MeXKeHb
B YMOBAaX BOEHHOI'O CTaHY i B MUPHMM 9aC, @ TAKOXK ITPO Te, Y4 HAAAE KOHCTHUTYILIiS AeP>KaBi MOKAUBICTD
BHXOAY 3 I Me3xi ITip 9ac 36 poitHOI BiAIoBiAl arpecopy. CTBepAKY€ETDCS, IO 3aIIPOBAAKEHHS GIABII
CYBOpHX OOMEKeHb Ha [IPaBa AIOAUHM IIiA 9aC BOEHHOTO CTaHY IIOBUHHO OYTH 36aAaHCOBAaHUM
3 KOHCTUTYIifHOIO BUMOT0I0, aAPECOBAHOIO AO ACPKABHU ALATH 3TIAHO 3 KOHCTUTYIi€l0. B inmomy
pasi HeIrpomopLifHi 06MeNKeHHS, [0 HiBEAIOIOTD SIAPO KOHCTUTYLIFHIX IIPAB, IPU3BOASITH AO TOTO,
IIJO AeP>KAaBHA BAAAQ BHIIAE 32 MEXKi, BCTAHOBA€HI KOHCTHUTYLiE0. [0AOBHIM KpuTepieM, 260 0CHOBOIO,
AOKTPHHH 06MeXeHHS AEPKaBHOI BAAAU KOHCTUTYII€EI0 € KOHCTUTYIIiMHI ITpaBa Ta CBOOOAM, II[O MAKOTD
dyHAaMeHTaAbHMH XapaKTep. Sk CBIAYMTh KOHCTUTYIiiHA IPAKTHKA, SAPO KOHCTUTYLIHUX IIPaB, sKi
He € a6coAIoTHIMY (a6COAIOTHIMHE IpaBaMH € Ay>Ke 0OMesKeHa IX KIABKICTb Y Cy9aCHUX KOHCTUTYL{FHUX
CHCTeMax — [IPaBo Ha FiAHICTB, 3A00pOHA TOPTYP 1 IIpaBo Ha )KI/ITTH) , HE ITAASITAE SKOAHMM OOMEXKEHHSIM,
PiBHO 5K i a6CcOAIOTHI IpaBa. Ayske BaXKAMBUM KpPUTEPieM, 110 ITOXOAUTD i3 KOHCTUTYL}ii Ta IPAKTHKY
OpraHiB KOHCTUTYL[IMHOI FOPHUCAMKIII CYYaCHUX A€PYKaB, € T€, [0 AePYKaBa IIPH BCTAHOBACHHI 0OMexeHb
HE MOXX€ IOPYLIyBaTU CYTHICHUI 3MiCT KOHCTUTYLIMHOTO IPaBa, TO6OTO I1oro AAPA, AKe He MAASITAE
JKOAHHM 32KOHOAQBYUM OOMEKEHHSIM 3 METOI0 KOHCTHTYIHMHOIO 3aXUCTy CBOOOAM Ta aBTOHOMII
inauBipa. CTBEPAXKYETHCS, IO 3BYKEHHS 3MICTY Ta 00CSI'Y iCHYI0UMX KOHCTUTYLiMHUX IIPaB i CBO6OA
AIOAMHU € IX 0OMEXXeHHAM, a 0OMeXeHHs AomycKaroThest KoHcruTynie. 3po6AeHO BUCHOBOK PO
Te, IO MpaBa i cBO6OAH, SIKi 3TIAHO 3 nepeAikoM y yacTuHi Apyriit craTTi 64 Koncrurynii Ykpainu
He MIAASTAI0Th OOMEXEHHSM, 0OMEXYIOTCS 33 KPUTEPIIMI MUPHOTO Yacy, TOOTO He IIAASITAIOTh
eKCTPaOpAMHAPHUM OOMeXEeHHIM ITiA dac Bifteu. I1]0A0 IHIIIX KOHCTUTYLIMHUX IIPaB i CBO6OA, IO He
MOTPAITHAY AO 3a3HAYEHOTO IepeAiky y crarti 64 Koncrurynil Ykpaitu, MoXyTb AlsiTH 6iAbII CyBOPI
0OMesKeHH LJOAO IIPaB i cBO6OA 3 HOKY AePIKaBH; TaKi 0OMEKeHHS MAIOTb IIePECAIAYBATH ACTITHMHY
MeTy i 6yTH BUIIPABAQHIMU HEOOXIAHICTIO OTPUMAHHSI [IEPEMOTH HaA BOPOTOM.

KarouoBi cA0Ba: 0OMexKeHHS KOHCTUTYLIFHIX IIPaB i cBOOOA; KOHCTUTYI{HII KpUTePiit 0OMe-
KEHHSI ITPaB i CB060A; IPUHIUII IPOIOPLIAHOCTI; CYTHICHUI 3MICT [IPaBa; IIPUHIIUI BEPXOBEHCTBA
Koucrurynii; 06MexXeHHs COIiaAbHUX IIPasB.

Stanislav Shevchuk. Limitations of Human Rights in the Conditions of War and Peace: The
Constitutional Aspect

Abstract: The article conducts a doctrinal analysis of the constitutional criteria for restrictions
on human rights. The author asks whether the content and scope of these restrictions differ during
the martial law period and during peacetime. It also questions whether the constitution allows the
state to exceed its constitutional limits during an armed response to the aggressor. It is argued that the
introduction of more severe limitations on human rights during martial law must be balanced with
the constitutional requirement for the state to act in accordance with the constitution. Otherwise,
disproportionate restrictions that nullify the core of constitutional rights could lead to state power
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exceeding the limits established by the constitution. The main criterion, or basis, for the doctrine
of limiting state power by the constitution is the fundamental constitutional rights and freedoms.
As the jurisprudence of constitutional courts shows, the core of constitutional rights that are not
absolute (absolute rights are very few in modern constitutional systems — the right to dignity, the
prohibition of torture, and the right to life) cannot be subject to any limitations, similar to absolute
rights. A very important criterion, derived from the constitutions and practices of constitutional
jurisdiction bodies of modern states, is that the state, when imposing limitations, cannot violate the
essence of a constitutional right, i.e., its core, which is not subject to any legislative limitations for
the purpose of constitutional protection of individual freedom and autonomy. It is asserted that the
narrowing of the content and scope of existing constitutional human rights and freedoms constitutes
their limitation, and limitations are permitted by the Constitution. Itis concluded that the rights and
freedoms listed in part two of Article 64 of the Constitution of Ukraine, and not subject to limitations,
should be limited according to peacetime criteria, meaning they are not subject to extraordinary
restrictions during wartime. As for other constitutional rights and freedoms not included in the list
in Article 64 of the Constitution of Ukraine, stricter restrictions may be applied by the state if they
pursue a legitimate goal and are justified by the need to achieve victory over the enemy.

Keywords: restriction of constitutional rights and freedoms; constitutional criterion of restriction
of rights and freedoms; principle of proportionality; the essential (core) content of the law; the
principle of supremacy of the Constitution; restriction of social rights.
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CONSTITUTIONAL GROUNDS FOR THE REMOVAL OF JUDGES FROM
OFFICE: LITHUANIAN EXPERIENCE

Introduction

egulating the setup of the state branches of power, national constitutions define

the key elements of the judiciary: the fundamentals of its powers, guarantees of its

independence, and the basic principles governing the career of judges inter alia
in appointment and release from office. When ordinarylegislation is chosen to define these
principles, this often leads to imperfections of the legal regulation chosen by the legislator.
Itisin these cases that the Constitutional Court, and sometimes international courts, such
as the European Court of Human Rights (ECHR), and, in the case of the Member States
of the European Union — the Court of Justice of the European Union (CJEU) - become
the arbiters in deciding questions of the independence of the judiciary. The courts have
to deal with specific issues of the judicial career, and removal of judges from office is one
of the most difficult questions — as they have to be the arbiter for judicial institutions.

The constitutional doctrine of the independence of the judiciary is widely developed by the
constitutional courts and this often raises questions as to whether it adequately reflects the
provisions and principles of the Constitution, and whether the idea of a living constitution does
not also imply that the same expressis verbis Constitutional provisions will be interpreted
differently from time to time.

The guarantees of the independence of the judiciary have been extensively analysed in the
doctrine of the Constitutional Court of Lithuania (hereafter referred to as the Constitutional
Court) and are at the centre of the Constitutional Court’s Ruling of 15 April 2022." In this ruling,
in addition to summarising the provisions of constitutional doctrine, the Constitutional Court
also formulated new constitutional provisions that, apart from stimulating the debate on the
relationship between two important constitutional institutes of termination of judicial mandate —

the removal of a judge from office on the grounds that he discredited the judicial office (1) and the
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removal of a judge through impeachment (2), raises many questions on interpretation of their
content and prospects of their application. This ruling provides also an opportunity to discuss
a broader approach to the fundamental guarantees of the independence of a judge administering
justice and the constitutional provisions which have to ensure that the dismissal/removal
of judges is not used as an instrument in political populist processes.

I. Independence of the court and the judge as a pre-condition
for the administration of justice

The independence of the judiciary is an essential element of the rule of law, the fundamental
building block of a democracy.’> The concept of the courts, the judiciary, the principle
ofindependence and its historical significance date back to the 18th century.* The independence
of the judiciary is an important guarantee of the separation of powers and the system of checks
and balances, it is of particular importance to international organisations, such as the United
Nations, the Council of Europe, and others. Many documents and studies of international
organisations have been dedicated to the analysis of the principles of judicial independence.’

The specificities of the national legal system determine certain distinctive features of the
judiciary, inter alia, guarantees of independence. To analyse these guarantees, it is relevant to look
into the doctrine of independence of courts, developed, inter alia, in the jurisprudence of the

* Some of the issues raised in this ruling of the Constitutional Court of Lithuania have been examined
in: Birmontiené, Toma. Guarantees of independence of judges and grounds for dismissal (removal)// Vilnius
University Open Series: Kelyje su konstitucija: recenzuoty moksliniy straipsniy rinkinys. Vilnius: Vilniaus
universiteto leidykla, 2022, p. 12-32.

*The doctrine of the independence of judges and the courts has been extensively addressed in scholarly
doctrine, inter alia, in the works of A. Barak, such as: A. Barak The Judge in a Democracy. Princeton
University Press. 2006; Regulating Judges. Beyond Independence and Accountability / edited by Richard
Devlin, Adam Dodek. — Cheltenham: Edward Elgar Publishing, 2016. Challenged Justice: In Pursuit
ofJudicial Independence / edited by Shimon Shetreet, Hiram Chodosh, Eric Helland. — Leiden; Boston:
Brill/Nijhoff, 2021 ant other.

* It should be noted that Montesquieu in De Lespirit des Loix (1748) founded the doctrine of the
separation of powers in a state, including the judiciary. In English law, the principle of the independence
of the judiciary is derived from a provision in the 1701 Act of Settlement, which limited the monarch’s
power to remove judges from office. The historical origins of judicial independence can also be traced
back to the 1787 U. S. Constitution, which enshrines the principles of separation of powers, i.e., the
so-called checks and balances.

* Adopted, inter alia, by the General Assembly of the United Nations on 29 November 1985 and 13
December 1985. Resolutions Basic Principles on the Independence of the Judiciary (40/32 and 40/4146);
Recommendation of the Committee of Ministers of the Council of Europe on Judges: Independence,
Efficiency and Responsibilities, CM/Rec(2010)12; Studies by the European Commission for
Democracy through Law (Venice Commission), Report on the Independence of the Judicial System. Part I:
The Independence of Judges (12-13 March 2010) (CDL-AD(2010)004); Report On the Rule of Law
(25-26 March 2011) (SDL-AD(2011)003); Draft Report on the Freedom of Expression of Judges
(CDL (2015)025); Venice Commission opinions: On Amendment to the Act of 25 June 2015 on the
Constitutional Tribunal of Poland (CDL-AD(2016)001); On the Act on the Constitutional Tribunal
(14-15 October 2016) (CDL-AD(2016)025); Compilation of Venice Commission Opinions, Reports
and Studies on Constitutional Justice of 1 July 2015 (CD-PI(2015)002).
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Court of Justice of the European Union ¢ and the European Court of Human Rights,” because
the issues being deliberated often stem from both national and global trends affecting the
independence of the judiciary.

The independence of the court and of the judge are related concepts; only with a guaranteed
independence of the court and the judge an independent court, as a fully-fledged independent
judiciary, becomes possible. Without the independence of the judge, there will be no independent
court and vice versa. Despite being closely linked and inseparable, the concepts of independence
of judges and independence of courts can be interpreted independently. In interpreting the
content of the principle of the independence of courts, the objective and subjective aspects
of independence may be distinguished.® Since the principle of independence of courts cannot
be implemented without a system of appropriate guarantees, external and internal guarantees
of the principle of the independence of courts may be identified. The CJEU derives the principle
of the independence of courts from the provisions of European Union law,’ first of all from its
judgment of 24 June 2019 in European Commission v. Poland.'’ where it invokes upon the
previously developed jurisprudence' and interprets it as the courts’ external and internal
guarantees of independence,'* highlighting the importance of the guarantees of the independence
and impartiality of courts and judges.

¢ For instance, judgment of the Court of Justice of the European Union of 27 February 2018 in C-64/16
Associacao Sindical dos Juizes Portugueses (EU:C:2018:117); the judgment of the Court of Justice of the
European Union of 25 July 2018 in C-216/118 Minister for Justice and Equality (PPU.EU:C:C:2018:586);
the judgment of the Court of Justice of the European Union (Grand Chamber) of 24 June 2019
in C-619/18 Commission v Poland; the judgment of the Court of Justice of the European Union of §
November 2019 in C-192/18 Commission v Poland.

7 See, inter alia, the judgment of the Grand Chamber of the European Court of Human Rights of 1
December 2020 in Gudmundur Andri Astrddsson v. Iceland, application Ne 26374/18; the judgment of the
Grand Chamber of 15 December 2015 in Baka v. Hungary; judgment of the European Court of Human
Rights of 28 October 1999 in Wille v. Lichtenstein; judgment of the European Court of Human Rights of 22
November 1995 in Bryan v. United Kingdom.

8 An objective aspect is the requirement for a competent court; the subjective aspect is understood as an
individual’s right to have his or her rights and freedoms defended by an independent judge, because
only an independent court and judge can defend them properly. For more details, see: European
Commission for Democracy through Law (Venice Commission) Compilation of Venice Commission
Opinions, Reports and Studies on Constitutional Justice of 1 July 2015 (CD-PI(2015)002); Report on the
Independence of the Judicial System Part I: The Independance of Judges (CDL-AD92010)004.).

? Inter alia, Articles 2, 19 of the Treaty on the European Union, Charter of Fundamental Rights of the
European Union (Article 47).

1% Judgment of the Court of Justice of the European Union of 24 June 2019 in C-619/18 European
Commission v Poland (independence of the Supreme Court).

" Inter alia, Judgment of the Court of Justice of the European Union of 27 February 2018 in C-64/16
Associacao Sindical dos Juizes Portugueses (EU:C:2018:117); Judgment of the Court of Justice of the
European Union of 25 July 2018 in C-216/118 Minister for Justice and Equality (EU:C:2018:586).

12 In the case-law of the Court of Justice of the European Union, external guarantees of judicial inde-
pendence are understood as the requirement that the court concerned shall exercise its functions wholly
autonomously, without being subject to any hierarchical constraint or subordinated to any other body
and without taking orders or instructions from any source whatsoever, thus being protected against
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The Constitutional Court of the Republic of Lithuania (Constitutional Court) has developed
a broad doctrine of the independence of courts and judges, whereunder the guarantees of the
independence of the judges and the courts are regarded as mutually inclusive." The independence
ofjudges and courts is not a privilege, but one of the most important constitutional duties of the
judge and the court."* The Constitutional Court has formulated the official constitutional
doctrine of the judicial independence in a series of rulings and decisions.'” The system
of guarantees for the independence of the courts and the judge has been developed by interpreting,
inter alia, the provisions of the Preamble to the Constitution, Articles S, 30, 31, 109, 112, 115,
116 as well as Articles 52 and 135 of the Constitution.'®

In the doctrine developed by the Constitutional Court of Lithuania, the inviolability of the
judicial office, including the grounds for dismissal (removal) of a judge, is understood as one of the
main components of the principle of the independence of judges.'” The independence and
impartiality of the court is a fundamental guarantee of human rights and freedoms, a prerequisite
for a fair trial, and a condition of confidence in the court,'® judges have a guaranteed inviolability

external interventions or pressure liable to impair the independent judgment of its members and to in-
fluence their decisions (cf. (Judgment of the Court of Justice of the European Union of 24 June 2019
in C-619/18 European Commission v. Poland (Independence of the Supreme Court), p. 72). The
internal guarantees of judicial independence is linked to impartiality and seeks to ensure that an equal
distance is maintained from the parties to the proceedings and their respective interests with regard
to the subject matter of those proceedings. That aspect requires objectivity and the absence of any interest
in the outcome of the proceedings apart from the strict application of the rule of law, without calling
into question the judge’s independence and impartiality (CJEU, 2019 Judgment of the European Court
of Justice in C-619/18 European Commission v. Poland (Independence of the Supreme Court), 24
June 2019, p. 73).

'3 Inter alia, Constitutional Court Rulings of 21 December 1999, 22 October 2007, 29 June 2010.

All acts of the Constitutional Court of the Republic of Lithuania are available in Lithuanian and English
at www.Irkt.It.

'*The fact that the independence of the judge and the courts is not a privilege, but one of the most important
duties of the judge and the court, deriving from the individual’s constitutional right to have an independent
and impartial arbitrator of disputes, is an important doctrinal provision that has been reiterated several
times in the acts of the Constitutional Court, infer alia, in rulings of the Constitutional Court of 6
December 1995, 21 December 1999, 9 May 2006, 15 April 2022.

'S Inter alia, the Constitutional Court’s Rulings of 22 December 1994, 21 December 1999 and 21
December 1999. Decisions of 28 March 2006, 9 May 2006, 15 April 2022; judgments of 15 May 2009, 16
May 2016.

16 The Constitution of the Republic of Lithuania 1992 (as amended) available at https://Irkt.1t/en/
about-the-court/legal-information/the-constitution/192.

'7 The Constitutional Court has repeatedly emphasised that one of the guarantees of the independence
of ajudge, as enshrined in the Constitution, is the security of a judicial office (inter alia, Rulings of 6
December 1995, 9 May 2006, 2 September 2020 and 15 April 2022).

'8 The principle of the independence of courts and the judge as a prerequisite for the protection of human
rights and freedoms has been developed in many Constitutional Court acts and has remained one
of the key objectives of the independence of judges and the courts. In its ruling of 28 May 2008, the
Constitutional Court, inter alia, interpreted this provision as meaning the duty of the judge and the
courts arising from the right guaranteed by the Constitution (inter alia, Article 109(2) thereof, as well
as Article 30(1) thereof) to every person who considers that his or her rights or freedoms are being
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of the judicial office, which is understood as an essential constitutional condition for the
administration of justice."” The independence of the judiciary can be understood as encompassing
both the independence of the court as a judicial institution and the independence of the judge.

The doctrine developed by the Constitutional Court distinguishes, inter alia, the following
aspects of the guarantees of the independence of the judge and the courts: the institutional and
financial independence; the procedural independence of judges; the immunity of judges; the material
and social guarantees of judges; the inviolability of the judicial office, of which the guarantee of non-
dismissal of a judge from office is one of the essential elements.

Il. Guarantees of the inviolability of the judicial office. Judicial Council

As one of the key guarantees of the independence of the judge, the inviolability of the judicial
office, determines not only the continuity of judicial career, but also the fact that judicial mandate
can be interrupted (terminated) on various constitutional grounds. It should be noted that the
jurisprudence of the European Court of Human Rights, as well as that of the Court of Justice
of the European Union, has interpreted the principle of the irremovability of judges from judicial
office as deriving from the principle of judicial independence, which is inherent in the rule of law,
and that the freedom of the judges from any external interference or pressure requires a series
of guarantees which help to protect the person who has a task of adjudicating in a dispute, such
as the guarantees against removal from office;* judges may be removed from office in accordance
with the appropriate procedures if they are no longer fit for office, inter alia, because of a serious
misconduct.”

In the ECHR jurisprudence, the principle of the independence of the judge and the courts
is understood as being closely linked to due process and other rights protected by the Convention,
inter alia, the right of access to court in the process of appointment and removal of judges inter
alia Grand Chamber judgment in the case of Gudmundur Andri Astrddsson v. Iceland8 from 2020%
(problems that threatened the independence of the judiciary concerning the violations of the
Convention Rights in a process of judicial appointments); Xero Flor w Polsce sp. z 0.0. v. Poland®
(in this case the ECHR dealt with a complaint concerning the alleged invalidity of the
appointment of a Constitutional Court judge); Reczkowicz v. Poland** (the ECHR found that
the procedure for appointing judges had been unduly influenced by the legislative and executive

powers).

violated to have an impartial arbitrator to resolve the legal dispute on the merits, in accordance with
the Constitution and law.

' Inter alia, the Constitutional Court rulings of 9 May 2006, 2 September 2020 and 15 April 2022.

2 Inter alia, par. 64 of the judgment of the CJEU of 25 July 2018 in C-216/18 PPU Minister for Justice
and Equality.

2 Inter alia, paragraph 76 of the CJEU’s judgment of 24 June 2019 in C-619/18 (Commission v Poland).
22 Gudmundur Andri Astradsson v. Iceland [GC], no. 26374/18, 1 December 2020.

 Xero Flor w Polsce sp. z 0.0. v. Poland, no. 4907/18, 7 May 2021.

** Reczkowicz v. Poland, no. 43447/19, 22 July 2021.
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In the jurisprudence of the ECHR the protection of the independence of the court is essential
in the process of the release of the judge from his office inter alia Oleksandr Volkov v. Ukraine.
In the case Gumenyuk and Others v. Ukraine ECHR found that the right of access to a court was
a fundamental procedural right for the protection of members of the judiciary.

In the most recent ECHR Grand Chamber judgment Grzeda v. Poland®® the European Court
of Human Rights clarified that judicial independence had to be understood in an inclusive
manner and apply not only to a judge in his or her adjudicating role, but also to his or her other
official functions that were closely connected with the judicial system. The premature termination,
following a legislative reform, of a judge’s term of office as a member of the National Council
of the Judiciary (NCJ, Poland) was found as being a violation of Article 6 § 1 of the Convention.
Hence in the recent jurisprudence of ECHR the role of independent self-governing judicial
institutions is highlighted as an important guarantee of judicial independence.

In the jurisprudence of the Constitutional Court of Lithuania the interpretation of the
constitutional guarantees of the independence of the courts and the judge are widely developed.
The Constitutional Court emphasises that the laws establishing the procedure for the appointment,
promotion, transfer, or dismissal of judges, i.e., regulating issues of a judicial career, may not violate
the principle of the independence of the courts and the judge.”” The inviolability of the judicial
office is also one of the fundamental constitutional guarantees of the independence of judges,
construed in the abovementioned Constitutional Court’s ruling of 15 April 2022.

In Lithuania, the duration of judicial office is varied also due to the specificities of the judicial
system. Only justices of the Constitutional Court have a constitutional tenure of 9 years,*® while
judges in other jurisdictions can serve until the age of 65, this age limit is regulated by an ordinary
law — the Law on Courts.”® The Constitutional Court has implicitly considered such an age limit
for the judicial career, inter alia, in the formulation of the doctrine of the extension of the powers
of ajudge of an ordinary court beyond the age of 65 and has acknowledged the discretion of the
legislator to set the age limits for the exercise of the judicial mandate.*

The appointment and dismissal of the judges of the courts of general jurisdiction and
administrative courts (except for removal through impeachment) is carried out by the special
statutory judicial authority provided for in Article 112(S) of the Constitution. The Law on Courts®
regulates the procedure and competence of the constitutional institution of self-government

> QOleksandr Volkov v. Ukraine, no. 21722/11, 9 Janury 2013.

2% Grzeda v. Poland [GC], no. 43572/18, 15 March 202.2

*7 Inter alia, Ruling of the Constitutional Court of Lithuania of December 1999.

2 Constitution of the Republic of Lithuania, Article 103 (Part 1). https://Irkt.lt/en/about-the-court/
legal-information/the-constitution/192.

?» Article 57(1) of the Law on Courts of the Republic of Lithuania, published in the Official Gazette
of the Republic of Lithuania, 1994, no. 46-851, i.c. no. 0941010ISTA000I-480; new wording of the Law
as of 1 May 2002: no. IX-732, 24.1.2002, Official Gazette of the Republic of Lithuania, 2002, no. 17-649
(20 February 2002).

3% Ruling of the Constitutional Court of Lithuania of 9 May 2006.

3! Section III of the Law on Courts, Judicial Council.
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of the judiciary, the Judicial Council, which is composed exclusively of judges. The Judicial Council
is seen as an exceptional institutional guarantee of judicial independence, and its role has been
highlighted in the Constitutional Court’s Ruling of 15 April 2022, giving it exclusive rights
in matters of judicial career.

The role of the Judicial Council, as the guarantor of the independence of the judiciary, has
become even more significant in the matter of dismissal of judges, since, as the Constitutional
Court notes, neither the President of the Republic, having sought advice from the Judicial Council,
nor the Parliament (Seimas), when dealing with the removal of a judge, can re-examine the issue
as to whether a judge (has not) committed a certain action (conduct) and if such action has
discredited the judicial office. In its ruling of 15 April 2022 Constitutional Court stressed that
if “the President of the Republic or the Seimas could re-examine whether a certain act/conduct
of ajudge has been committed and whether such action/conduct discredited the judicial office,
they would be assuming or usurping the constitutional powers of a special judicial institution.
At the same time, this would mean that the special judicial body referred to in Article 112(5)
of the Constitution, which is established on a purely professional basis, is not a counterweight
to the President of the Republic and the Seimas, which are the political bodies of the State, in the
formation of the judiciary; such an interpretation would also be incompatible with the
constitutional principle of the independence of judges and courts, the balance of powers of the
State enshrined in Article 5 of the Constitution, and with the constitutional principles of the
separation of powers and responsible governance.”*

Thus, the judicial self-government authority — Judicial Council takes on a much broader role
of protecting the guarantee of the inviolability of the judicial office, which brings it closer to the
role of a quasi-judicial authority, whose decisions can be appealed to the courts. The right to apply
to the court for redress of violated rights is regarded as absolute in the doctrine of the
Constitutional Court® and is also a fundamental guarantee of the inviolability of the judicial office.

The termination of judicial mandate is a process initiated and, to a certain extent, carried out
by political institutions, and it is, therefore, of utmost importance that the Judicial Council,
in accordance with the requirements of due process, remains independent when approving
or disapproving the opinion of the President of the Republic at the time of initiation of the
removal of a judge, as this institution becomes an essential guarantee of the inviolability of the
judicial office, which protects judges from the termination of their powers driven by political,
populist motives.

It should be noted that the Judicial Council, as an important institutional guarantee of the
independence of judges, does not have the power to decide on the appointment and dismissal
of justices of the Constitutional Court. The appointment and dismissal of the President and
justices of the Constitutional Court is different from that of judges of other judicial systems

3 Ruling of the Constitutional Court of Lithuania of 15 of April of 2022.
3 Ruling of the Constitutional Court of Lithuania of 30 June 2000.
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(Article 103(1), (2) of the Constitution), the self-governing body of the judiciary, the Judicial
Council, is not involved in their appointment (or removal through impeachment).>*

lll. Constitutional grounds for termination of judicial mandate
(removal from office, impeachment)

The constitutional principle of inviolability of the judicial office also implies that a judicial office
may be terminated on various constitutional grounds. The list of grounds for dismissal of judges
(i.e. termination of office), as enshrined in the Lithuanian Constitution, is exhaustive and cannot
be extended by laws or other legal acts.** The Constitution does not mention expressis verbis
administrative courts, but judges of these courts are subject to constitutional guarantees
ofindependence of judges similar to those applicable to judges of courts of general jurisdiction,*
with the exception of removal through impeachment proceedings. According to the Constitution,
the courts exercising judicial power in Lithuania are part of several judicial systems.?”

The Constitutional Court has developed the doctrine of guarantees of inviolability of the
judicial office by deciding, inter alia, on the compliance with the Constitution of the decrees of the
President of the Republic and resolutions of the Seimas (parliament) (as well as on the
compliance with individual provisions of the European Convention on Human Rights), whereby
judges were dismissed from office on various grounds, such as, where a judge of the Supreme
Court has been dismissed from the judicial office of the Supreme Court on the grounds of his
appointment as a justice to the Constitutional Court,* where the President of the Supreme
Court has not been dismissed by a resolution of the Seimas at the end of his tenure as a President
of this Court,* when a judge was improperly dismissed from the position of Chair of the Civil
Division of the Supreme Court,” when a judge appointed as a regional court judge for S years
was dismissed at the end of that term,*' the dismissal of judges from the office of Chairman of the
regional court and district courts on the grounds of discrediting the judicial office,* and the

* Ruling of the Constitutional Court of lithuania of 2 June 200S.

35 Inter alia Ruling of the Constitutional Court of 27 of November 2006.

36 Ruling of the Constitutional Court of 9 of May 2006.

37 The Constitutional Court has distinguished between three systems that currently exist under the
Constitution and the law in Lithuania: 1) the Constitutional Court exercises constitutional judicial
review; 2) the Supreme Court of Lithuania, the Court of Appeal of Lithuania, regional and district
courts referred to in Article 111(1) of the Constitution form the system of courts of general compe-
tence; 3) according to Article 111(2) of the Constitution, specialised courts may be established to hear
administrative, labour, family and other categories of cases — at present, one system of specialised
courts, namely administrative courts, is established and operates by law, and consists of the Supreme
Administrative Court of Lithuania and the administrative district courts (inter alia, Constitutional Court
rulings of 13 December 2004, 16 January 2006, 15 April 2022).

* Ruling of the Constitutional Court of 2 of June 2005.

3 Decision of the Constitutional Court of 15 of May 2009.

* Ruling of the Constitutional Court of 2 of September 2020.

#! Inter alia Ruling of the Constitutional Court of 20 of December 2007.

# Rulings of the Constitutional Court of 16 of January 2007;16 of December 2007.
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dismissal of judges of the Supreme Court and the Court of Appeal on the grounds that they have
discredited the judicial office.”

The right of a judge to apply to the court to challenge the lawfulness of his/her removal, as one
of the fundamental guarantees of the inviolability of the judicial office and independence of judges,
has been extensively analysed by the Constitutional Court in its ruling of 27 November 2006,
underlining the absolute nature of such a right.**

One of the first cases of constitutional justice (Constitutional Court Ruling of 22
December 1994),* which analysed the statutory implications of the dissolution of the Supreme
Court and the change of its functions because of the judicial reform, is also important for the
development of the doctrine of the termination of the judicial office. As the Constitutional Court
has pointed out, the consequences of (i) the dissolution and (ii) the change in the functions
of the Supreme Court in the course of the judicial reform are not the same, and therefore, their
legal implications in the area of the termination of tenure of the judge are also different; the
consequences have to be based on the guarantee of the duration of the tenure of the judge, which
is the only way of safeguarding the principle of independence of judges.

The constitutional grounds for the termination of the judicial office (including the appointment
procedure) vary not only between different judicial systems, but also within the same judicial
system, i.e,, the courts of general jurisdiction.* The Presidents and judges of the Supreme Court
and the Court of Appeal are worth to be mentioned separately; the procedures for their
appointment and dismissal, as laid down in the Constitution, are more complex.*’ The procedure
for the appointment and dismissal of the President and justices of the Constitutional Court
is also different, and they can only be dismissed before the end of their tenure through
impeachment proceedings.*

IV. Dismissal from office on the grounds of Article 115(5) of the Constitution —
discreditation of the judicial office

The Lithuanian Constitution provides for different grounds for dismissal of judges in cases
where a judge’s conduct warrants dismissal without his or her express will, namely when his or her

# Ruling of the Constitutional Court of 15 of April 2022.

* Ruling of the Constitutional Court of 27 of November 2006.

In this ruling, the Constitutional Court stressed that under the Constitution, a judge, as well as any
other person who believes that he/she has been unjustly, unlawfully dismissed from his/her office,
has the right to seek redress for the violation of his/her right before a court; this right is absolute and
may not be limited or denied.

* Ruling of the Constitutional Court of 22 of December 1994.

*1t should be noted that, according to the Law on the Judiciary, the appointment and dismissal of judges
of general competence of the regional and district courts and of judges of administrative courts of all
levels is decided by the President of the Republic, on the advice of the Council of Continuation. The
Constitution does not specify the issues of their appointment and dismissal.

¥ According to Article 112(2) of the Constitution, the judges of the Supreme Court shall be appointed
and dismissed by the Seimas on the recommendation of the President of the Republic; according
to Article 112(3), the judges of the Court of Appeal shall be appointed and dismissed by the Seimas
on the approval of the President of the Republic.

* The Constitution of the Republic of Lithuania (Articles 74, 108).
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performance as a judge (not only in professional sense) is evaluated negatively. Judges of general
competence, with the exception of the judges and Presidents of the Supreme Court and the
Court of Appeal, and judges at all levels of the administrative courts may be dismissed only
under Article 115 of the Constitution - if their behaviour discredits their position as judge (S) and
(6) — upon the entry into effect of a court judgment convincing them.

Worth noting that the constitutional ground for dismissal of judges if their behaviour discredits
the judicial office is seen as the most severe measure of disciplinary liability, covering not only
the conduct of a judge by which the judicial office has been discredited during the exercise of his
or herjudicial mandate, but also such conduct which discredits the judicial office not in relation
with the exercise of his or her judicial office; no exhaustive list of such actions (conduct) can
be established, each action of a judge must be subject to a comprehensive assessment by the
judicial self-government body (Judicial Council), and it may be applied without waiting for
a conviction by the court, provided that the act is the subject of a pre-trial investigation.*’ This
ground for removal of a judge may also coincide with the constitutional grounds for impeachment,
as the actions of a judge (or a President) of the Supreme Court and the Court of Appeal may
be considered both as a discrediting act against judicial office and as a possible gross violation
of the Constitution or violation of the oath.

Although the fact that the Presidents and judges of the Supreme Court and the Court
of Appeal may be dismissed on the basis of Article 115(5) of the Constitution — if their behaviour
discredits the judicial office — was already stated by the Constitutional Court in its ruling of 9
May 2006, when it dealt with other issues related to the inviolability of the judicial office, the
relationship between the above-mentioned grounds of the termination of a judicial tenure was
not revealed in the former or subsequent acts of the Constitutional Court. Thus, in the case
of constitutional justice of 15 April 2022, the Constitutional Court was confronted with the
need to clarify the question of the relationship between these constitutional grounds for the
termination of judicial mandate in the context of the question of the constitutionality of the
relevant Presidential Decrees and Parliamentary resolutions on the dismissal of the judges of the
Supreme Court and the Court of Appeal. Unfortunately, this attempt by the Constitutional
Court has not been fully successful.

The Constitutional Court’s ruling of 15 April 2022 definitively confirmed the established
practice of dismissing judges of the Supreme Court and the Court of Appeal without
impeachment on the basis of Article 115(5) of the Constitution.

The procedure for dismissing a judge on the basis of Article 115 of the Constitution is simpler,
although in respect of judges of the Supreme Court and the Court of Appeal such dismissal
is subject to the approval of Parliament and the President of the Republic. However, the required

# Although at the initial stage of the development of the constitutional doctrine, in the interpretation
of the concept of ‘act discrediting judicial office’, its content was related to the professional activity
ofajudge, later, inter alia, in the ruling of the Constitutional Court on 27 November 2006, this wording
began to be interpreted as including activities which are not related to the office of a judge, “judges must
also be subject to extremely high ethical and moral standards and must have a good repute beyond reproach.”
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majority in the Parliament is lower,* and the consequences of such a dismissal do not entail the
more severe consequences of impeachment proceedings.” The dismissal of such judges based
on Article 115(S) - if their behaviour discredits the judicial office— does not involve the
Constitutional Court, which is in the impeachment process is obliged upon the request of the
Parliament to present a conclusion whether the concreate actions (or omission to act) of the
certain judge are in conflict with the Constitution. The only safeguard is the Judicial Council, the
decision whereof, as mentioned already, is binding upon the political institutions. However, it is
questionable whether the judicial self-governing institution will in all cases be able to withstand
some possible political pressures. Apparently, in the context of impeachment proceedings, the
Constitutional Court represents such a safeguard.

It is likely that in the future, the Presidents and judges of the Supreme Court and the Court
of Appeal, who may undergo an impeachment procedure, will be dismissed from office based
on the doctrine developed by the Constitutional Court on 15 April 2022, if their behaviour
discredits judicial office based on Article 115(5) of the Constitution. This ground, which competes
with, and often encompasses, the grounds for impeachment, is likely to become the main way
for refraining from opening a complex impeachment process, by relying instead on the advice
ofa special judicial bodyj i.e., the Judicial Council. The Constitutional Court, without saying that
impeachment is not necessary in this case, has left it to the discretion of politicians, (Parliament)
without establishing clear criteria as to when impeachment as a ground for the termination
of a judicial office is a necessary and constitutionally binding imperative for the termination
of judicial office.

Therefore, considering the reasoning presented by the Constitutional Court in this ruling
it could be assumed that the impeachment process applicable to judges can only become
an exceptional ground for the removal of the President of the Constitutional Court and the
justices from their positions, as the constitutional provisions of the Article 115 to them are not
applicable.

Impeachment as an exceptional constitutional ground for the removal of a judge

As mentioned above, impeachment, due to the current trends in constitutional doctrine, can
be seen as an alternative procedure for the removal of the Presidents and judges of the Supreme

50 In the event of the dismissal of a judge of the Supreme Court and the Court of Appeal (or the
approval of the Seimas for such dismissal) under Article 115(5) of the Constitution, the Seimas shall,
in accordance with the relevant provisions of the Statute of the Seimas, pass a resolution by secret
ballot, which shall be adopted by a majority of the members of the Seimas present at the meeting. In the
case of impeachment, such a resolution shall require a 3/5 majority vote of all the Seimas members.

! Impeachment as a process of removing a judge from office involves not only more complex pro-
cedures but also more strict consequences. Even after the amendment of the Constitution in 2022,
the consequences for a person removed from office by impeachment are much more severe, with
a corresponding 10-year period of disqualification from holding a certain position, than for a person
removed from office on the basis of the provisions in Article 115 (5) of the Constitution. In this case,
he or she does not fulfil the requirement of good repute for a certain period of time.
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Court and the Court of Appeal, while the procedure for the dismissal of the justices of the
Constitutional Court remains exceptional. In the Constitutional Court’s acts, the constitutional
doctrine of impeachment has been formulated in the context of the disclosure of the issues of the
constitutional responsibility of politicians — the President of the Republic, and members of the
Seimas (parliament).*? It has not been applied to judges.

Impeachment is a specific form of constitutional liability, including the removal of the highest
state officials from constitutional duties. This constitutional institution, having originated
centuries ago, remains relevant today and raises many questions regarding its legal or political
origin. The constitutions of many states consolidate certain elements of impeachment; however,
the chosen impeachment models can differ and could be closer to the political or legal
constitutional framework that determines the role of the (constitutional) courts.

Under Lithuanian constitutional provisions, the Lithuanian impeachment model is the
European one. Although the elements of the constitutional doctrine of impeachment were
started to be developed as early as in the ruling of 11 March 1999 and the Constitutional Court
described impeachment as one of the measures for the self-protection of civil society, the official
doctrine was largely formulated by the Constitutional Court in its ruling of 25 May 2004 and
was significantly developed later in the ruling of S September 2012. Various aspects of the
constitutional concept of impeachment were also revealed in other acts of the Constitutional
Court:

Asarule, impeachment is applied to a certain limited circle of subjects exercising constitutional
duties and is carried out as special procedure, which is not identical to traditional legal procedure.
There is also the question of the closely intersecting areas of politics and law in the application
of this constitutional institution.>*

Impeachment as the strictest form of constitutional liability in the official constitutional
doctrine developed by the Constitutional Court of the Republic of Lithuania is described
as a form of public democratic control, as one of the self-protection measures of the national
community — the civil nation, and a means of self-defence from those highest state officials who
ignore the Constitution and law, so that they are prohibited from holding the respective office
once they have failed to fulfil their constitutional obligations.

The application of the constitutional sanction of removal from office can be imposed in respect
of the persons specified in Article 74 of the Constitution. Article 74 of the Constitution

52 Inter alia Rulings of the Constitutional Court of 25 of May 2004; S September 2012; Conclusions
of 27 of October 2010; 31 of March 2004; June 3 of 2014; 19 of December 2017.

53 Inter alia, in the Conclusion of 31 March 2004, rulings of 15 April 2004 and 24 February 2017, the
conclusions of 27 October 2010, 3 June 2014, 19 December 2017 and 22 December 2017, also the
decision of 10 May 2016 of the Constitutional Court.

5*The relevance of the constitutional institution of impeachment has become more apparent in recent
times, as fight against the corruption of the highest state officials has been of particular concern.
In particular, an analysis of the application of impeachment with regard to the presidents of states
inevitably raises the question of whether impeachment is a legal or purely political measure.
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of Lithuania provides that the President of the Republic, the President and justices of the
Constitutional Court, the Presidents and judges of the Supreme Court and the Court of Appeal,
as well as any members of the Seimas (parliament), if they grossly violate the Constitution
or breach their oath, or are found to have committed a crime, may be removed from office or have
the mandate of a member of the Seimas revoked by a 3/5 majority vote of all members of the
Seimas. This is conducted according to the procedure of impeachment, as established by the
Statute of the Seimas.

The constitutional grounds for impeachment — a gross violation of the Constitution, a breach
of the oath of office or the commitment of a crime — are expressis verbis outlined in Article 74
of the Constitution. The Constitutional Court has more than once held that a breach of the oath
of office is at the same time a gross violation of the Constitution; and a gross violation of the
Constitution also entails a breach of the oath of office.

In its ruling of 25 May 2004, the Constitutional Court interpreted the Constitution to the
effect that a person removed from office through impeachment procedure is barred in the future
from taking up any office that, under the Constitution, requires taking the oath, including the
office of a member of the Parliament. This principle was changed after amending the Constitution
in 2022. Under that constitutional amendment (of Article 74), a person who has been removed
from office or whose mandate of a member of the Seimas has been revoked by the Seimas under
impeachment proceedings for a gross violation of the Constitution or a breach of the oath may
take office that is specified in the Constitution and the commencement of which is, under the
Constitution, linked with taking the oath provided for in the Constitution if not less than ten
years have passed from the decision of the Seimas by which the person was removed from office
or his or her mandate of a member of the Seimas was revoked.

Thus, impeachment is a much more complex procedure for the removal of a judge, with more
possibilities to challenge such removal; the involvement of the Constitutional Court in this
process should provide more protection against politically biased decisions. Considering that
due to current trends in constitutional doctrine impeachment is regarded more like an alternative
procedure for the removal of the Presidents of the Supreme Court and the Court of Appeal and
of judges, and the provisions of Article 115 (5) of the Constitution have become the main ground
for the dismissal of judges, it is likely that impeachment will eventually become only a theoretical
option for the removal of a judge, despite the rich constitutional doctrine of impeachment that
has been developed in relation to the constitutional responsibilities of the President of the
Republic and members of the Seimas (parliament).

Some conclusions

According to the doctrine of the Constitutional Court, the independence and impartiality
of the court is an essential guarantee of human rights and freedoms, a prerequisite for a fair trial
and confidence in the court. The independence of the judiciary is understood as encompassing
both the independence of the court as a judicial institution and the independence of a judge.
One of the most important guarantees of the independence of a judge is the security of the
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inviolability of the judicial office, which not only determines the continuity of judicial career, but
also means that the judge’s tenure may be terminated on a number of different constitutional
grounds, which vary not only from one judicial system to another, but also depend on specificities
within the same system of courts of general jurisdiction, and which are not subject to any
legislative extension.

The Constitutional grounds for dismissal of a judge provided for in Article 115 (S) of the
Constitution, i.e., an act of discrediting judicial office, are regarded in the doctrine of the
Constitutional Court as the strictest measure of disciplinary liability. This ground for dismissal
is understood, inter alia, to include conduct (or omission) by a judge which has discredited
judicial office while exercising his or her judicial mandate, as well as conduct discrediting the
judicial office which is not related directly to the exercise of judicial mandate; neither the
President of the Republic, when seeking advice from the Judicial Council, nor the Parliament,
when dealing with the dismissal of a judge, may re-examine the decision of the Judicial Council
as to whether a particular act (conduct) of a judge has occurred and decide whether it has
discredited the judicial office. The Constitutional Court by extensively developing the
constitutional doctrine of the Judicial Council vested significant powers to this self-governing
body of judges that are likely to protect judges from possible future populist political pressures
in cases of removal of judges from office.

The grounds provided for in Article 115 of the Constitution, i.e., conduct discrediting the judicial
office, may also coincide with the constitutional grounds for impeachment, but unfortunately,
the Constitutional Court has not formulated clear criteria for distinguishing between such
constitutional grounds for termination of judicial mandate. Hence the removal of a judge through
impeachment becomes an alternative, more theoretical option for the dismissal of a judge, leaving
the initiative of the impeachment process to the discretion of the Parliament.

© T. Birmontiene, 2022
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Toma BipmonTiene. KoHCTHTYIifHI TIACTAaBH AASI 3BiABHEHHS CYAAIB 3 TOCAAH: AOCBiA AHTBH

AmnoTanis. Y 1ifl cTaTTi pO3TASAQIOTHCS rAapaHTil He3aAeXHOCTI CYAOBOI BAAAH, CYOpMyAbOBaHi
B pokTpuHi KoHCcTHTYTIIfIHOTO CyAy ANTBH, 30KpeMa B PimenHi cyay Bia 15 xBiTH: 2022 p. HesaaexsicTb
CYAOBOI BAAAH € BAXKAUBOIO FAPAHTI€I0 IIOAIAY BAAAM Ta CUCTEMH CTPUMYBaHb i IIPOTHBAT, SKi MOXKHA
PO3YMITH SIK TaKi, [0 OXOIMAIOIOTD K HE3AAEKHICTb CYAY SK CYyAOBOI yCTAaHOBH, TaK i HE3AAEXKHICTD
CYAAL.

¥ crarTi aBTOpKa CTBEPAKYE, [0 IPUIMHEHHS IOBHOBAXXEHDb CYAAIL € IIPOLIeCOM, iHil[ilOBaHUM i
MEeBHOIO MipOIO peaAi30BaHUM ITOAITHYHUMH iHCTUTYLiIMU. TakuM YMHOM, HAA3BHYAHO BaXKAUBO,
mo6 Papa CYAAIB — OPTaH CYAAIBCBKOTO BPSIAYBaHHS Y AUTBI — BiATIOBIAHO AO BHMOT HaAeXHOI
IPOIIEAY PH 3AAUIIAAACS HE3AASXKHOIO, KOAH 3aTBEPAXKYE U Hi AyMKy IIpesuaenTa Pecrry6aiku mip qac
iHiI[iFOBaHH: 3BIABHEHHS CYAAL 3 Tocapm. Poab Papu cyaAiB sIK rapaHTa He3aAeKHOCTI CYAOBOI BAAAH,
cTaAa Ie 6iAbII BAXKAMBOIO B IIUTAHHi 3BiAbHEHHS CYAAIB micast Toro, sik KoHCTUTYLiFHII CyA IIMpIIe
PO3BUHYB KOHCTUTYLIMHY AOKTPHHY i HAAIAUB 3HAYHMMU IIOBHOBA)KEHHAMU L€ KePiBHUM OpraH
CaMOOPraHi3allil CyAAIB, AKUI MOXKe 3aXUCTUTHU CYAAIB Bip MOKAMBOIO Maﬁ6yTHbor0 IIOITYAiCTCHKOTO
IIOAITMYHOTO THUCKY y BUIIAAKAX IX YCYHEHHS 3 IIOCaA,.

ITipcTaBu AASI 3BIABHEHHSI CYAAL 3 TOCaaH, Tepeabadeni crarrero 115 Koncrurynii Aursy, a came
IIOBEAIHKA, 1[0 AUCKPEAUTYE IIOCAAY CYAAL TAKOXK MOXKYTD 301raTHCs 3 KOHCTUTYLIMHUMU IACTaBAMH
AASL IMITIUMEHTY, aAe, Ha XaAb, KOHCTUTYIIIHUI CyA He CPOPMYAIOBAB YiTKHX KPUTEPIIB pO3MEXKY-
BAHHSI TAKUX KOHCTUTYLIFHNX IACTAB AASI IPUIIMHEHHSI CYAAIBCBKOTO MaHAATa. Y CTarTi 3pobAeHO
BYICHOBOK, II[O 3BIABHEHHSI CYAAL IIASIXOM IMITIYMEHTY CTa€ aAbTePHATUBHUM, GiAbII TEOPETUIHUM
BapiaHTOM, 3aAMIIIAI0YH iHII[jaTHBY IPOLECY IMITIYMEHTY Ha PO3CYA TAPAAMEHTY, He3BaXKAI0UH Ha barary
KOHCTUTYIIHHY AOKTPUHY 3 IPOLIEAYPH IMIIYMEHTY, AKa 6yAa p03p06AeHa I[OAO KOHCTUTYLIIHUX
ob6os’s3kiB [Ipesnupenra Peciry6aiku Ta YAeHiB MapAaMeHTY ITiA 9ac i€l IpOoLjeAypIL

KarouoBi cA0Ba: He3aAXKHICTb CYAOBOI BAAAM; BEPXOBEHCTBO IIPaBa; 3BIAbHEHHS CYAI 3 TOCAAH;
KOHCTUTYIIilHAa AOKTPHHA; MOAIA BAAAM, AUTBA.

Toma Birmontiene. Constitutional Grounds for the Removal of Judges from Office:
Lithuanian Experience

Abstract. This article examines the guarantees of the independence of the judiciary formulated
in the doctrine of the Constitutional Court of Lithuania, particularly, in the Ruling of 15 April 2022.
The independence of the judiciary is an important guarantee of the separation of powers and the
system of checks and balances, which can be understood as encompassing both the independence
of the court as a judicial institution and the independence of the judge.

It is argued that the termination of judicial mandate is a process initiated and, to a certain
extent, carried out by political institutions. Therefore, it is of utmost importance that the Judicial
Council, in accordance with the requirements of due process, remains independent when approving
or disapproving the opinion of the President of the Republic at the time of initiation of the removal
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of a judge from office. The role of the Judicial Council, as the guarantor of the independence of the
judiciary, has become even more significant in the matter of dismissal of judges since the Constitutional
Court extensively developed the constitutional doctrine on the Judicial Council and vested significant
powers to this self-governing body of judges that is likely to protect judges from possible future
populist political pressures in cases of their removal from office.

The grounds provided for in Article 115 of the Constitution of Lithuania, i.e., conduct discrediting
the judicial office, may also coincide with the constitutional grounds for impeachment, but
unfortunately, the Constitutional Court has not formulated clear criteria for distinguishing between
such constitutional grounds for termination of judicial mandate. Hence, the article concludes that
the removal of a judge through impeachment becomes an alternative, more theoretical option for the
dismissal of a judge, leaving the initiative of the impeachment process to the Parliament discretion
despite the rich constitutional doctrine of impeachment that has been developed concerning the
constitutional responsibilities of the President of the Republic and members of the Parliament.

Keywords: independence of judiciary; rule of law; removal of judges from office; constitutional
doctrine; separation of powers, Lithuania.
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Oaexciit Cros6a’
TISI0 NMPABA | NPABO TIJTA. TIJ10 K NPABOBWIA ®EHOMEH

a caoBamu HiMenbkoro dpisocoda Maprina Xaiiaerrepa, Te, 0 OHTHYHO € HANOAYDKINM

AO HAC, OHTOAOTIYHO € HaibiAbII AareKuM.' 3AQETHCSI, 1O IIeH MapaAOKCAABHUI

BHCAIB HIMEIIPKOTO MUCAUTEAS IIOBHOIO MipOIO € 33aCTOCOBHHM IIJOAO TiAd AFOAUHU
SIK IPAaBOBOTO SBHIIA, AAXKe, He3BAXKAIOUU HA Te, 110 TiAO He IPOCTO € HAMOAMKIMM AO HAC,
a B [IEBHOMY CEHCI € HaMH, 3 [IPABOBOI TOYKU 30Py BOHO SIBAsIE COOOI0 OAUH i3 HailbiAbII
3arapKOBHUX ITPaBOBUX peHOMEHiB.

Tak, KAQCHYHA IOPUCIIPYAEHLIiS, sIKa 3a3BHYAl IOAIASIE yCe [IPaBOBe CyIle Ha cy6 eKmis npa-
sa (aepxaBy, Gi3MYHUX Ta IOPHUAMYHUX OCi6, HAPOA i T. ) i 06’exmu npasosionocun (MaitHo,
PeuoBi AOKa3H, IPeAMETH CIOpPY i T. I.), He MOKe iAeHTHIKyBaTH TIAO B MeXKax LUX KpUTepi-
iB. 3 0AHOTrO 60KY, TiAO caMo IO cobi He € cy6’eKTOM IpaBa, ap)Ke CyTO Oe3TiAecHi, abCcTpakTHi
YTBOPEHH, TaKi SIK IOPHAMYHI 0COOU UM AepKaBa, € Cy0 €KTaMM IIPaBa, IHKOAM He MAIOYU
JKOAHOTO MaTepiaAbHOTO “BTiAeHHs. 3 iHIIOro 6OKy, CyTO TiAecHe OYTTs Ilje He TapaHTyeE
[IPaBOCY6’€KTHOCTI, OCKIABKHM, HAIIPHKAAA, HAsBHICTh MEPTBOIO TiAa caMa IIO cO0i CBiAYMTS
npo ii BiACyTHicTh. Maii>ke aHAAOTiYHMM YMHOM MOXXHA OIJiHUTH CHUTYAIil 3 AIOAUHOIO, SIKa
BIIaAQ B KOMY, € HEAIE3AATHOIO BHACAIAOK AOBFOTPHMBAAOTO IICHXIYHOTO pO3AaAy abo mapaai-
30BaHA UM CAIIIOTAyXOHiMa. B ycix IMxX BUIIapKax, He3BAXKAIOUM HA HasBHE TirecHe OYTTA
i popmaabHY mpaBOCY6O eXTHICTH, 3a3HAYEHI 0cOOU Ae-PpakTO He GYHKLIOHYIOTD SIK Cy0 €KTH
IpaBa, OCKIABKH IX TiAeCHe iCHYBaHHSI [TIOBHICTIO 3aA€XKUTb Bip OTOUEHHS. 3 IHIOTO 6OKY, TiA0
He € 1 YHCTUM 00’€KTOM IIPaBa, aAXKe PO3IIOPSIANKATHCS BAACHUM TiAOM 3aTaAOM YKAAAATH
CTOCOBHO HbBOTO SIKiCh YTOAM He MOXKe HaBiTb i caMa AIOAVHA, 2 pOOUTH BIATIOBIAHI po3nopsi-
AKEHHS AO3BOASIETHCS TIABKH HA BUITAAOK CMepTi (HAIPHKARA, 3alIOBICTH CBOE TiAO AASL Me-

AMYHUX IjiAeit).?

* Oaexciit BsiuecaaBoBuy CToB62, AOKTOp IOPHANYHUX HAYK, AOLIEHT Kadeapy mpasa, HanioHaabHMI
aepokocMmivHmil yHiBepcurer iMeni M. €. XKykoscbkoro “XAL”
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! Martin Heidegger, Sein und Zeit (Tuebingen: Max Niemeyer Verlag, 2001), 15.

2 Bip IIpOTO CAip, BiAPI3HATH AOHOPCTBO OpraHiB, CypOraTHe MaTepHHCTBO Ta iHIIi MOAIOHI ABUIIA, apKe
B TaKMX BHUIMAAKAX AIOAMHA 33 XUTTSI PO3MOPSAKAETHCA AMIIEHD 4ACMKOK CBOTO TiAa, BIATYXXYHOUH 11
Ha YMIOCh KOPHCTb.
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Onekcin Ctosba

3asHadeHwUIt CTaH pedeil MOBHOI MipOIO BIAOMBAETHCSI i B HAIJIOHAABHOMY 3aKOHOAABCTBI
VYipainu. Horo anaais CBIAYMTD IIPO Te, IO AFOACBKE TiAO He BU3HA4YeHE SIK CaMOCTiMHMIM 06’exT
IIPaBOBOTO PEryAIOBAaHHS, a BIATIOBiAHOTO IIPaBOBOBOTO pexxuMy HeMae. Tak, y KpuminaspHOMY
KOAeKci YKpalHu (AaAi - KK) MOCSITaHHA Ha TiAO M AMIHSIOTHCS MOCSTAaHHAM Ha “SKUTTS i 3Aop013’5[
ocobu” (posaia I1), “Boato, gects i rignicts ocobu” (posaia III), “crareBy cBo60oay Ta cTateBy
HeAOTOPKaHHicTb 0co6u” (posaia IV). 30kpema, CAMITOMATHYHIM € T, IO CaM TePMiH “Tiro”
B3araai He 3raayerbcs B pospirax KK, mpucBsyennx 3A09MHAM IPOTH XUTTS i 3Aop013’51 ocobwu,
a TAaKOX BOAi, 4ecTi i riaAHocTi. HaToMicTb y po3aiAi, mpuCBsSYEHOMY 3A0UYHMHAM IIPOTH CTaTEBOI
CBOOOAY Ta CTATEBOI HEAOTOPKAHHOCTI 0COOU “TiA0” 3 IBUAOCS BIAHOCHO HEAABHO, KOAU KBaAi-
dixyrouoro o3Hakoro sreaarysanss (crarts 152 KK) um BarHEeHHS Aiif CeKCyaABHOTO XapaKkTepy
CTOCOBHO 0co6H, siKa He Aocsiraa 16-pianoro piunoro Biky (crarrslSS KK) 6yao 3asHaueno
“BariHaAbHe, aHaAbHE a00 OpaAbHe IIPOHUKHEHH B TiA0 0co61.”® OKpiM 11b0ro, “Tir0” 3rapyeTn-
cst Tiabku y crarri 297 KK Ykpainu (Hapyra Hap MOTHAOI0, iHIIMM MicLieM ITOX0oBaHHS 260 Hap
TiAOM IIOMEPAOT0), AO TOTO 3K OTOTOKHIOKUHC 3 “OCTAaHKAMHU K IPAXOM [IOMEPAOTO.”

AHaAOTIYHUM YHHOM IrHOPYE TiAO SK cCaMOCTiliHe IIpaBOBe SBHIIE i IUBiABHE IIPaBo, apke B L1u-
BiAbHOMY KoAekci Yipainu (aaai — LIK) Tiro 3araaom He € aHi cy6 'eKTOM, aHi 06'€KTOM IUBIABHIX
npas i 060B’s3kiB. [TpuBepTae yBary i Te, o, Ha BIAMIHY Bip HEAOTOPKAHHOCTI AIAOBOI perryTarii
(ctarTs1299) wnsxuraa (crarrs 311), Hopmamu LIK Yipaiuu B3araai He rapaHTOBaHO HEAOTOPKAH-
HocTi Tisa. BursTok ITK po6uTh TIABKE AASL MEPTBOTO TiAQ, i TO AVIIIEHB Y BUTASIAL 060B SI3Ky a-
HOOAMBOTO CTaBAeHHS A0 Hporo (crarTst 298 1TK). IIpoTe € He3pO3yMiANM, XTO IOBUHEH 3aSIBUTH
BIATIOBiAHI MpeTeHsil B pasi MOpyNIeHHs i€l HOPMH, apXKe Te, XTO MA€ IIPABO Ha TPYI IIOMEPAOTO,
HA TerepillHiil MOMEHT TaKOX € 3AKOHOAQBYO HEBPeryAbOBaHMM (IO MOJKe IIPH3BECTH AO CyTIe-
UKy, HAIIPUKAAA, IIPK OOpaHHI MICIIS Ta CIOCO0Y MOXOBAHHS HeODKINKA, BUAY PEAIriiiHOro 06-
psiAy TOIo). AAe Haf6iABII CUMITOMATHYHIM IPOSIBOM TOTAABHOTO iIrHOPYBaHHs IPABOBOI IPO-
OAeMATHKH TiAQ € BIACYTHICTD BIATIOBIAHOTO TepMiHY HaBITb Y CIIeIjiaAbHOMY MEAUIHOMY 3aKOHO-
AQBCTBI, SIKe PETyAIO€ TPAHCIIAAHTALII0 OPTraHiB, OXOPOHY 3AOPOB'SI TA MEAMYHY AOTIOMOT'Y.*

Vce ckasaHe B IIACYMKY AO3BOASIE 3pOOUTH BUCHOBOK, 11O GpeHOMEH TiAa Ha TellepiliHii qac
3aAMIIAETHCS 1032 YBAroo NmpaBHUKIB. L]e, CBO€I0 4eproro, MpU3BOAUTD SK AO BiACYTHOCTI
KOHIIENITYaAbHOTO PO3YMiHHA TiAa SIK MPAaBOBOIO SBHINA, TAK i AO HEBU3HAYEHOCTIi TPaBOBOTO
PeryAlOBaHHS IOAO TiAd AIOAMHHM SIK TaKOTO. BHacAIAOK ITbOro MOKHA KOHCTAaTyBaTH, 110 e-
HOMeH TiAa HeOOXiAHO OCMMCAUTH, BUSHAYHBIIN HOTO IPABOBUIL CTATYC HAcaMIIepe 3 piro-
CO(CHKO-TIPABOBOI TOUKH 30Py. 3a3HAYEHOI0 METOI0 OOYMOBACHA AOTIKA BUKAAACHHS [IOAQAD-
moro Marepiaay. ITepeaycim mu cnpo6y€Mo 3HANTH aAeKBaTHHI TEPMiHOAOTTIHHUM ITAXIA AO TiAa
SIK TaKOTO (I) ITicas poro Mu mepefiAeMo AO THX KAIOUOBUX O3HAK, AKi XapaKTepU3yIOThb TiAO

* 3axon Yrpainu “TIpo BHecenns 3MmiH A0 Kpuminaaproro Ta KpuMiHaABHOTO IIPOLIeCyaABHOTO KOAEKCIB
Ykpainu 3 MeTOI0 peaaisarii mosoxens Konsenuii Papu €Bpomnu 1po 3amo0iraH s HICHABCTBY CTOCOBHO
XKIHOK 1 AOMAIIHbOMY HACHABCTBY Ta 60poTbOy 3 1My siBumamu” Bip 06.122017 p. Ne 2227-VIIL

* Aus. Hampukaap: 3akoH Ykpainu “IIpo 3acTocyBaHHS TPaHCIAAQHTALil aHATOMIYHHX MaTepiaAis
AfoAuHE Big 17.05.2018 p. N° 2427-VIII; 3akon Ykpainu “OcHOBH 3aKOHOAABCTBA YKpPAiHU IIPO 0XO-

poHy 3p0poB’s” Bip 19.11.1993 p. Ne 2801-X1I; 3axon Ykpainu “TIpo excTpeny MepnuHy AomoMory”
Bip 05.07.2012 p. Ne S081-VIL.
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AK peHOMeH, peaeBaHTHUI1 y TpaBoBoMy ceHci (I1). AaAi MM MaeMO BUSHAYUTH POAb IIPUPOAHO-
IO Ta IO3UTUBHOTO IIPaBa B PETI'YAIOBAHHI TIA€CHOCTI i AINTH IIEBHUX BUCHOBKIB IJOAO 3aBACHOI
temu (III).

BiamosiaHO A0 MeTadisuuHOl TpapuLii, Aka mounHatoun 3 [1aaToHa 3aificHIOBaAA TOAIA YChO-
ro CYIIOTO Ha CBIiT pedeH i CBIT iaeH, TIAO TPAAUIIIHO BBAXKAAOCS MaTepiaAbHMM 06’ekTOM.
ArnoreeM moAiGHOTO CTaBAHHS AO TiAd CTAAQ XPUCTUSIHCBKA PEAIris, sIka MPOTHUCTABASIAA “Tpi-
xOBHe” ITAOTCBKe TiAO “BiuHiN~ HeMaTepiaAbHIN AyIIi, KOAH IIEPUIOTO CAip OYAO 3peKTHCS AAS
criaciHHst Apyroi. BiaOUTKOM 1MoAI6HOTO — XPUCTUSHCHKO-MeTapi3UIHOTO — MAXOAY CTAAO
CTaBAEHHS AO TiA2 y KAQCHYHOMY IIPaBO3HABCTBI, KOAH “Cy0'€KTOM™ IIpaBa BU3HABAAACS PO3YMHA
Ta BiABHA icTOTA,® TOAL SIK TiAy B KPAlIOMy BUIIAAKY BIABOAMAACS POADb “MaTepiaAbHOIO HOCLA
Cy6'eKTHBHOCTI, a B Hailripmomy — “06’ekTy” paBoBHX pernpeciit 3 60Ky Aepskasu.’ PazoM i3 Tim
TiAO He € 06’€KTOM X04a 6 TOMY, IO BOHO € XXUBUM. A AK€ PI3HHIIS MK MEPTBHM TiAOM SIK “06€K-
TOM 3A0YHHY, “PEYOBUM AOKA30M YU ‘AOHOPCHKHMM MaTepiaaoM” i SKUBHUM TIiAOM SIK “BTiAeH-
HSIM Cy0 €KTHBHUX IIPaB i 0608 I3KiB HAOYHO AEMOHCTPYE HEMOXXAMBICTD OAHO3HAYHOI iAEHTH-
¢ikawil Tida B pamMKax cy6’eKT-06 €KTHUX BIAHOCHH.

Mo>xHa IIPHUITYCTUTH, IO AACKBATHIM KOHIIEIITYaABHIAM 32C0O00M AAST OCMIICAEHHSI TiAd MOXKe
crati n0dis. SIk HeOAHOPa30BO 3a3HAYAAOCA Y CIIelliaAbHil AiTeparypi, Hanpukini XX croaiTTs
Ha 3MiHy “KAQCHYHIN~ CyOCTaHIIaABHIN OHTOAOTII IPUXOAUTD HEKAACHIHA OHTOAOTIS 10dii a60
nodiesocmi.” ITpu IIbOMY IIOALSL TAYMAUUTHCSE MAKCUMAABHO IIHPOKO, OXOMAIOIOUH He TIiAbKH
Ppi3HOMaHITHI Ail, BUITAAKY 9¥ CUTYaLil, ase i npedmemu sk maxi.® Taka iHTeprperariis moail
3HAXOAUTD IMATPUMKY i B CydacHOMY IpaBo3HaBCTBi. Hampukaap, Ha AyMKy Cy4acHOTO iTaail-
CBKOTO IpaBo3HaBLs M. Marjokka, “00'€XTH € HiYUM HIINM, K AOBIOTPHBAIOYMMU HOALIME.”
Apxe, IOAIOHO A0 TTOAII, 6YAb—HKa Pi4, a TUM ITa4e AIOACHKE TiAO, BAHMKAE, iCHY€E IIeBHUM IPOMi-
KOK YacCy, a TOTIM 3HUKAE. SIK BKa3yIOTh Cy4acHi MEAMYHI AQHi, B CEPEAHBOMY 010AOTIUHI KAITHHH,
SIKi CKAQAQIOTD TiAO AIOAMHU, OHOBAIOIOTHCS KOXKHI S POKIB, TOAL K mIKipa 260 BOAOCCSI OHOBAIO-
IOTBCSI 3HAYHO MmBHALIE. TOX TIAO € MAMHHUM 3a CBOEIO 0iOAOTTYHOIO IIPHPOAOIO PEeHOMEHOM,
SIKUM, IPOTe, 36epirae iAeHTHIHICTD.

OTke, BCyIleped CTaAiil AyMIY, TIAO HacaMITepeA € He IIPOCTO MaTepiaAbHUM 06 EKTOM, a [IEBHOIO
TMOAI€I0, 1[0 3 IPABOBOTO IIOTASIAY XapaKTEPHU3YEThCS AESIKUMU XapaKTePHUMH PUCAMU, SIKi MU PO3-
rAsHeMO Aaai. Taka moais Moxxe OyTH BH3HAUeHA SIK #umms Tiaa, TOOTO mepebir TiaeCHOTO ic-

$ Immanuel Kant, Critique of Practical Reason (Cambridge: Cambridge University Press, 2015), 85
i AdAi.

¢ Michael Foucault, Discipline and Punish. The Birth of the Prison (New-York: Vintage Books, 1995),3
1 AQAl.

7 Alen Badiou, Being and Event (London: The Tower Building, 2005); James Bahoh, Heideggers Ontology
of Events (Edinburgh: University Press, 2021); Martin Heidegger, “Zeit und Sein,” in Zur Sache des
Denkens (Frankfurt am Main: Vittorio Klostermann, 2007), 1-26.

¥ Quine, W. V. Word and Object (Cambridge: MIT Press, 1960), 131.

? Marco Mazocca, “Guilty of Not Doing That,” Bratislava Law Review Vol. 4, N2 (2020): 72.
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HyBaHHsL. 3BIACH MOXKHA IIPUITYCTHUTH, 15O 300063 B TAKOMY BHITAAKY BUCTYIIA€E SIK CYKYIIHICTb
HeoOXiAHUX i AOCTATHIX YMOB TaKOI'O iCHYBaHH: (ﬁoro MO>KAVBOCTEM, iIHTEHCUBHOCTI, Tomo).
OpraHivHO IPOTUIIPABHUM y TAKOMY pasi BUSIBASIETHCSI GeHOMEH 00410 — SIK IIPOTUIIPABHHUI
IO CBOTil CYTHOCTI 3 OTASIAY Ha 3aMKHEHHs FOpH30HTY (cdepu MOKAUBOCTEIH) TIA€CHOTO iCHY-
BaHH:L. PasoM i3 THM 3p0o3yMiAo, 110 caMe 110 cobi iCHyBaHHSI 3A0pOBOTO i HEYIIKOAXKEHOTIO TiAd
11 BIACYTHOCTI GOAIO IIle He € TApaHTIEI0 81MileHHS Npasd, ap)Ke, HAIPUKAAA, I030aBAEHHS BOAL
ATOAVIHH € 3HAYHIM OOMEXXeHHSIM Ii TIAeCHOTO iCHYBaHHS HaBiTh 32 YMOB BIACYTHOCTI TiAeCHOI
mkoan. OTxe, AAS GIABII 9ITKOrO BU3HAYECHHS IIPAaBOBOIO PEXXMMY TiAa HeoOXiAHO BUSIBUTH HOTO
IpaBoBy crerudiky.

Sk HeBaXKKO IIOMITHUTH, TiAO SIK TaKe CTAHOBUTD cpepy iHTepeciB HU3KU Pi3HUX AMCITUIIAIH —
MeAULHY, 6i0AoTil, reHHOT irKeHepil i 6ararpox iHmux. ToMy HeOOXIAHO 3YIIMHUTHCS HA THX
prcax, sIKi XapaKTepHU3yIOTbh HOro caMe 3 IpaBoBol TOUKH 30py. IToai6HI prcu € cBoepiAHMMU
“BipmOBipsiMM” Ha Ti IPAaBOBI MHUTAHHS, IO IX “CTABASTH TiAy: Y 3aBAAHO HOMY IIKOAH,
9H € 15 IKOAA IPOTHIIPABHOIO, Y HasIBHA BUHA KOTOCh Y TAKOMY 3aBAAHHI IKOoAM Tommo. OTxe,
MO>KHA MPUITYCTUTH, IO IPABOBA MOAiS TIAECHOTO iCHYBaHHS XapaKTepU3y€EThCS Yepes TPU
KAIOYOBI PHCH.

Tepmoro 3 HUX € CUHKPEMUHHICMb, apXKe OYAb-sIKe IIPABOIIOPYLIEHHS CTOYOBHO TiAa IIOASITaE
Y 3aIOALAHHI IIKOAM MiAy K YiAomy (HaHpI/IKAaA, B6I/IBCTBO) 4u YiAiCHOCMI miAd (HaHpI/IKAaA,
TiAecHi ymKoAXeHH:). [HaKIIe KaKy4H, Y IPaBOBOMY paKypci TiAecHe iCHYBaHHS MOXAUBe
TiABKM Ha OCHOBi PO3yMiHHS TiAa SK I1iaoro. Byab-iKa yacTHHa TiAa, BIATSATA Bip HbOTO, IIepecTae
Oy TH TIAOM i CTa€ 06 ekmMom: 3BUYANHOIO Pivur0 a60 pevoBuHOM. [T0TiM, 3BicHO, BOHA MOXKe 6yTH
iHTerpoBaHa Hasaa y 1e a6o iHme Tiro (MpUmKTa, IMIAQHTOBAHA, BAUTA) 260 OTPUMATH CaMO-
criitnumit craryc (iMImAaHTOBaHMI | 3rOAOM HapoAXKeHuUil eM6pioH). BHacAiAOK 11boTO OKpema piy
(peuoBuHa) 3HHKaE K 06k i iHTerpyeThCs y (IIEpeTBOPIOETHCS Ha) TiAO SK YiricHicmy. Pazom
i3 TIM TiAO He MOXe OYTH POSIASIHYTe SK CyKYIHICTb HOrO OKpPeMHX JaCTOK, BOHO — SIK CaMe
TiAO — 3aBXAM € LIiAuM 1 HemoaiAbHUM. KAI0WOBOIO IIPH IbOMY € HAsIBHICTD / BIACYTHICTb MOX-
AUBOCTI CamocmiiiHo20 icHy8aHHs, apXKe K TIABKY BIAOYBaeTbhCSI pO3YACHYBAHHS TiAa, BOHO Ile-
pecTae 6yTH TIAOM, 10r0 OYTTS SIK TiAa Ime3ae.

Inmoro mpaBoBOO PHUCOIO Tird MOXKHA HAa3BATH AiMIHAALHICb, AAXKE IPABOIIOPYIIEHHS 3aBX-
AM IIOPYIIYE Ty MEXY, SIKy TIAO BCTAHOBAIOE AASI IHIIHX AIOACH BAACHE PAKTOM CBOT'O iCHYBaHHSI.
Sk Bxe 6yAO 3a3HAYEHO B iHIMMX My 6AIKaIlisX, 3a3HauenHuit TepMiH (AIMiHAABHICTD ) TOKAMKAHMIT
IPUBEPHYTH YBary AO TOTO, IIIO TiAeCHE ICHYBaHHS 0COOH B COLIAABHOMY IIPOCTOPI HEOAMIHHO
CTae IIePBUHHOIO MEKEI0 AAS BUMHKIB iHIIHX 0Ci6.'" AFoAM MOXXYTb [IPAaBOMIPHO BYMHSTH IOCh
AMIIEe AOTH, AOKH Ife TIPSIMO UM OIOCePeAKOBAHO He 3aBAAE MKOAU TiAaM iHIMMX. Y TakoMy pasi
TiAecHe iCHyBaHHsI € BTiAGHHSM HOPMU MPaBa, KOAU caMe 1o cobi BOHO € 2inome30t0 (HasBHiCTH
[Huux), #oro $isudHi XapakTepUCTUKH i aTpubyTu (OAST, aKCeCyapH, 3HAPSAASA), SKi 32AAF0TH

1% Oaexciit Crosba, “Tiso sk Hopma. Hekaaciana onrosoris nmpasa,” y Qitocodis npasa i azarvna meopis
npasa 1 (2022): 51-66.
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KOHKPETHI MOAYCH TIOBEAIHKH OTOUYIOUUM, € OUCNO3UYiEID, 2 HEMOXKAMBICTD (1 CIIOKPUBACHHS)
KOMYHIKALIi] 3 IHIIMMY AFOABMY [IPH [IOPYLIEHH] AMCIIOSHLI € cankyier.'! TakuM 1nHOM, 32 11eB-
HHX YMOB TiAeCHe icHyBaHHS (SKUTTS) AIOAMHH CTa€ 1pasosoro n100i€ro, BKa3yI0dr MeXi AFOACBKHX
BUYMHKIB y IX Oy TTi OAUH 3 OAHUM, YU HABiTh 1100i€10 Npasd, BTIAIOIOUH B COO1 IIPaBOBi HACAIAKH
BUMHEHOTO AisHHS (MpHitHATTS 0depTH, HeobXiAHA 060POHA, KOHKAIOAGHTHHIT IPABOYUH TO-
mo).lz

HapemTi TpeTbhoo 3 MpaBOBUX O3HAK TiAd € IHMEHYIOHAALHICMYb, AAXKE TiACCHE iCHYBaHHS
AIOAVHH € He TiAbKY IIACHUBHO-apeKTHUBHUM, a ¥ aKTUBHUM, i3 TOTEHIIITHOIO MOYKAUBICTIO 3aI10-
ALSTH IIKOAY iHIIAM ocobam. Takox cam $aKT TiAeCHOTO iCHYBaHHS AIOAMHU IIeBHUM YHHOM
BIIAUBA€E HAa OTOYYIOUMX, 3MYIIYIOUH iX BIATIOBiAHHM YMHOM CKEPOBYBAaTHU CBOIO ITOBeAiHKY. Tomy
IHTEeHIIIOHAABHICTIO MOXKHA Ha3BaTH BAACTHUBICTb TIA€CHOTO iCHYBaHHsI Oy TH ITOCTIFHO CIIPSIMO-
BaHUM Ha iHIIUX AIOAEN, BIATIOBIAHUM YMHOM 3MIiHIOIOYH IXHI AIMICHI YM MOXKAUBI All caMUM
¢$akToMm BaacHOI pucyTHOCTI. HaBiTh HEMOBAS, TapaAi3oBaHa YK BaXXKOIOPaHEHA AIOAMHA —
X044, 3BUYAIHO, | MiHIMAaABHUM YHHOM — MAFOTh 3AQTHICTH “Oy TH CIIPSIMOBaHHMH Ha Oy TTs iHIINX,
KODErylo4s fOoro y IeBHOMY HampsMKy (HampHKaap, caMum GakTOM CBOTO iCHyBaHHSA “BUMara-
104H” MKAYBaTHCS PO HUX). 32A5KHO Bip CTYIIEHs Ta iHTEHCHBHOCTI TaKOTO BIIAMBY BiH MO>Ke
6yTH OXapaKTepH3OBaHUil K ducnosumusnusi (HaAQAHHS OTOYEHHIO MOXKAMBOCTI IIeBHOT MOBe-
AHKM — Hampukaaa, odpepra TOBapy B MybAiuHOMY Micwi), imnepamuenuil, 260 3060693arbHuil
(BUMOra BAMHUTH SKeCh ALSHHS, HAPUKAAA TIPeA SBUTH AOKYMEHTH Ha 6AOK-TIOCTY 036poeHiit
AXOAMHI 260, HaBIIaKy, YTPHUMATHUCA BiA IIbOTO — HE BXOAUTHU AO OXOPOHIOBAHMX 6y,A,iBeAb). Omrxe,
Pe3yABTaTOM iHTEHI[IOHAABHOCTI TIA€CHOTO Oy TTsI € BeCh MOXKAUBUII CIIEKTP PEAEBAHTHHUX Y IIPa-
BOBOMY CEHCI AFOACHKMX AISTHb MOYMHAOYH 31 CIPMYMHEHHS IIKOAH i 3aKiHTYI0YH IPABOMIPHOIO —
HAAEXHO), IOBUHHOIO YH AO3BOACHOIO — IIOBEAIHKOIO OTOYYIOYHX.

OrTxe, 3 MPaBOBOI TOUKH 30PY TiAO SIK IIOAiSI TIA€CHOTO iCHYBaHHS XapaKTePU3YETHCS He MPO-
CTO OHMUMHUMY XAPAKMEPUCIMUKAMU TiAQ SK CYIOTO (KUTTSM Ta 3A0POBSIM), a 1 TAKUMH OH-
MOAOIMHUMU pUcAMU SIK CHHKPeTHYHICTh, AiMiHaAbHICTD # iHTeHITioHaABHiCTD. CaMe 11i Xapak-
TEPHUCTHKH OYTTs TiAd IEPETBOPIOIOTH MOTO 3 MAMEPidAbHO20 00 €KMa 91 BMiAeHHS i0edAbH020
cy6’ekma Ha npasosy nodin, KOAM MeXi HAIIOTO CIIABHOTO iCHYBaHHS IIEPBICHO 3aAAI0THCS
He ACOHTOAOTiYHUMH ITPUIMCAMH IPUPOAHOTO YH O3UTUBHOTO IPaBa, a BAACHE PAKTOM CITiAb-
HOI TiA€CHOI CIIIBIIPUCY THOCTI.

BoaHOYAC, SIKIIO TIiAO SIK HOAIS BAXOAUTH 32 MeXi Cy0 €KT-00 €KTHHX KOOPAUHAT i paKTUIHO
CTa€ Ha MiCIle KAACHYHOI HOPMH TIPaBa, Heo6XiAHO BKa3aTH Ha CIBBiAHOIIEHHS mitectoi (onmo-
A02iunoi) Ta idearvroi (deonmonroziunoi) HOPMaTHBHOCT, aA)Ke 3aTaAbHUM MiCljeM SIK IIPaBOBOTO
IIO3UTHUBI3MY, TaK i IPHPOAHO-IIPABOBOIO IPABOPO3YMIHHS, € iHTepIpeTanis Tira sIK 06’€kTa
IIPAaBOBOT'O PEryAOBAHHS YK MaTe€PiaAbHOIO BTiA€HHS iA€aABHOTO HOCISI Cy6 €KTHBHUX IIpaB

' Tam camo, 63.
12 Pigrmmio MK TPaBOBOIO TOAi€I0 i moaieto mpasa AmB.: Oaexciit Cros6a, [Tpaso i wac (Xapxis: Tim
ITa6aim [pym, 2016), 300 i paai.
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i 0608’s13KiB (Cy6'ekTa), MO B MACYMKY CHHTE3YETbCS B PO3YMiHHI TiAa SK 06'€K1Ma 3A04UHHO020
nocszanus 4u penpecii 3 601cy Bep%caeu.

Hacammepep caip 3ayBaXHTH, IO SK IPUPOAHO-IIPABOBE, TAK i TO3UTUBHO-IIPAaBOBE PO3YMiH-
HsI TiAa MAIOTb CIiABHI — MeTadiznyHi — kopeHi. Sk Bxe 6yAao 3a3HaueHO, MeTadisrka 6a3yeTbcst
Ha 6yTTEBOMY MPOTHCTABACHH] 4yTTEBOTO CBiTY peueit (Marepii) yMorasaHOMy cBiToBi ipeit.?
Y npaBoBOMy paKypci Take OHTOAOTi4HE IPOTUCTABAEHHS iA€AABHOTO i MaTepiaAbHOIO TpaH-
cPOPMYETBCSI B 0e0HMOA0ZiUHE NPABOBe PO3PI3HEHHS — CYIOTO (gasBHOTO OyTTs cycriAbHUX
BianocuH) i Haaesxsoro (iAeaAbHOTO 6yTTS NPHPOAHKX YK TO3UTUBHO-IPABOBIX HOPM).'* Pazom
i3 THM, BOYeBUAD, TIAO BUXOAUTD 3a MeXi ITOAIOHOI AMXOTOMII, ap)Ke TiAeCHa HOPMATUBHICTD
SK 3AATHICTbD TiAd CTAaBUTHU MeEXXi AFOACBKIM ITOBEAIHITI (AiMiHaAbHiCTb) a60 caMuMm ¢daxToM cBOET
IPHUCYTHOCTI YM IIASIXOM BYHHEHHSI KOHKAIOAEHTHHX Al peaAi30ByBaTH IIpaBa it HeCTH 000B si3-
xu (iHTEHIIOHAABHICTD ) € GiABII MePBUHHOI, aHIXK ACOHTOAOTIYHI BUMOTH IPUPOAHOTO YH II0-
suTuBHOro npasa. Ha rje Bkasye xoua 6 Ta 00cTaBuHa, 110 3BUYAIHI AIOAY, He 3HAIOYHU IIPUIINCIB
IOPUAMYHUX HOPM YH iA€aAbHHUX BIMOT IIPHUPOAHOTO ITPaBa, BCE K TAKU Y3IOAXKEHO ALIOTD Y MesKax
COILIlaAbHUX BIAHOCHH.

Pa3oM i3 THM MOXXHA IIPUIIYCTUTH, L0 TiA€CHA HOPMATHUBHICTb Ma€ OyTH 3aKpillAeHa Y HOD-
MATUBHUX aKTaX — HacamIrepep HopMax LluBiabHoro Ta KprmiHaABHOTO KOAEGKCIB, — apXKe Iie AO-
HOMOXKe GiAbII ePEKTHBHO 3aXUCTUTH AIOAMHY Ha HaNOIABII BPa3AMBOMY AASI Hel PiBHI — piBHI
tisecnoro icayBanms. Tak, Hopmu ITK poniabHO 6yAO O AOIIOBHHTH CTATTEIO, IKa 6 3aKpiIAfo-
BaAa ITiAICHICTD i HEAOTOPKaHHICTb TiAa SIK TAKOTO (CHHerTI/IquCTb iAiMiHaAbHiCTb). MoxxanBum
$OPMYAIOBAHHSIM IIOAIGHOT HOPMH €, HAIIPUKAQAA, Take: “TiA0 AFOAUHU € IIAICHIM i HEAOTOpKaH-
HUM. Bypb-sixuit GpismaHMIT KOHTAKT i3 TiAOM iHITO] 0ocobu uu MOPYIIEHHA HOT'O IIiAICHOCTI MOX-
AVIBi TIABKH Ha ITIACTAaBi SIBHOI i HEABO3HAYHOI 3TOAM TaKOI 0COOM, 32 BUHATKOM BUIIAAKIB, ycTa-
HOBAEHHUX 3aKOHOM. ITopyureHss TiaecHOT 1jiAicCHOCTI 260 HeAOTOPKAHHOCTI Pi3HdHOI 0cOOM
TSCHE 3a COO0I0 IOPUAMYHY BiATIOBiAAABHICTD.” Taky BiAIIOBiAQABHICTD AOLHABHO 3adikcyBaTU
y BUIASIAL BIATIOBIAHOI cTarTi KprMiHaAbHOTO KOAEKCY, sika 61 BCTAHOBAKOBAAA CAHKIIIO 32 II0-
PYLIEHHS TiAeCHOI IAICHOCTI Ta HeAOTOpKaHHOCTI 0cobw. I'inmoTesa it AUCIO3HUIIis TaKOI CTATTi
MOXyYTb OyTH cpopMyaboBaHi Tak: “TlopyieHHs TiAecHOI LiiAicHOCTI Ta/a60 HEAOTOPKAHHOCTI
0cobu, a caMe IIPOHUKHEHHS B TiAO, BIAIOpaHHS 0iOAOTIYHUX eAeMEeHTIB Tiaa a60 yMucHUIt $i-
3UYHUI KOHTAKT 3 006010, BunHeHi 6e3 11 3roaH, 3a BIACYTHOCTI O3HAK iHIIMX ALSHb, nepeAGaqe—
Hux nuM KopekcoMm, TArHyTh 32 CO6010 MOKapaHHs y BUTASIAL...” Y IpOLjeCyaAbHil IAOMUHI
TaKH 3A0YMH AOLIIAPHO BiAHECTH AO KaTeropii MpuBaTHOTO OGBI/IHYBSHEHHH.

CkazaHe BHUIIle AA€ ITIACTABU AIMTH BHCHOBKY, IO B pO3pi3i ITpaBa TiAO IIOCTaE SIK 0coOAUBHIT
peHOMeH, SIKMIT He MOXKHA IIOBHICTIO OTOTOXHUTH aHi 3 00 €KTOM, aHi i3 cy6’exToM mpasa. By s
TiAa SIK IIPAaBOBOTO pEHOMEHY € B1MiAeHHAM NpPAasa, ke BKa3ye AIOASIM Ha MexXi IXHbOI IIOBeAIHKY,
CKEPOBYIOUHM IX y HAAEKHOMY, IOBUHHOMY Y AO3BOAGHOMY HAIPSAMKY CaMHM $aKTOM CBOTO ic-
HYBaHHs. 3p03yMiAo, Mo i caMe TiaecHe iCHYBaHHS, CBOEIO YePTOI0, 3a3HAE BIIAMBY iHIIHX AIOACH,

3 Martin Heidegger, Kant und das Problem der Metaphysik (Frankfurt-am-Main: Vittorio
Klostermann, 1991), 10.
'* Cros0a, Ilpaso i wac, 16 i paai.
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sIKi TIA€CHO IIPUCYTHI HOPSIA. 32 TAKHX YMOB IIePBICHUM “TIPUPOAHUM~ IIPABOM € IIPABO TiAa —
BCTAHOBAIOBATHU MIpy IOBEAIHKH HIIMM AOASIM, OAHOYACHO 3aII06iraroyy CpUYUHEHHS M Ti-
AecHOI MKOAM. Y MACYMKY 6yTTs IpaBOBOI peaAbHOCTI IIePETBOPIOETHCS i3 KOHTHHYAABHOTO
HOPMATUBHOTO ITOAS], BTIAGHOTO y IPHUIKCAX IIO3UTUBHOTO Y1 IPUPOAHOTO IIPaBa, Y AUCKPETHE
IIOA€ CHHI'YASIPHEX ITPABOBUX IOAI#, KOAU “aTOMH™ TaKUX IIOAi#, TOOTO AIOACBKI TiAd, CIIAITAIOTD-
51y BCe GIABII CKAQAHI Ta 3AIIAYTaHI cnpasu — OyAeHHI KYIIBAIO-IIPOAQK YU HeOOXiAHY 060pOHY,
aA€ TAKOX i B MDKHAPOAHMI 3A0YMHHUM CHHAMKAT YU TPAHCHALIOHAABHY KOPIIOPALIIO.

© 0. Crosba, 2022
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Oaexciit CroB6a. Tiro mpasa i npaso Tisa. Tiro sk npaBoBHil peHOMEH

Amnoranis. CTaTTs NpUCBsSYeHa OCMUCACHHIO TiAd SIK IIPABOBOTO GEHOMEHY, aAJKe, He3BaXKAI0UH
Ha Te, IIJ0 TiAO OHTOAOTTIHO € HAMOAMKIMM AO HAC, 3 IIPAaBOBOI TOYKH 30PY BOHO € OAHHUM i3 HaN6iAbII
3arapKOBHUX ITPABOBHX SIBUII. Tak, KAACHYHA IOPHCIPYAEHIIS 3a3BHYAil IIOAIASIE BCe IIpaBOBe CyIIe
Ha cy6'’ekmis npasa (AepmaBy, (isMIHUX Ta FOPUAMIHUX OCI6, HAapOA TOMIO) Ta 06 ekmu npasosionocuH
(MaﬁHo, PE€Y0Bi AOKa3H, IPEAMETH CIIOPY Tomo). OAHaK TiA0 HEMOXAMBO iA€HTHPIKYBaTH B MEYKaX LIUX
KpuUTepiiB. 3 0AHOTO 6OKY, TIAO camMo cOBOIO0 He € Cy6 EKTOM IIpaBa, apKe CYTO Oe3TiaecHi, abcTpakTHi
YTBOpEHHS], TaKi sIK IOPHAMYHI OCOOU UM AepiKaBa, € Cy0 eKTaMU IIpaBa, IHKOAU He MAIOYU SKOAHOTO
MarepiaabHOro “BrirenHs.” 3 iHIIOro 60Ky, CyTO TiAecHe OyTTS Iie He FApaHTYE IPABOCYH €KTHOCTI,
OCKIAbKH, HATIPUKAAA, HASIBHICTb MEPTBOT'O TiAa cama 06010 CBiAUUTD Ipo i BiACYTHiCTb. 3a3HaueHUI
CTaH peyvel MOBHOI MipOXO BiAOUBaETHCS i B HALliOHAABPHOMY 3aKOHOAABCTBI Yipainn. Horo anaais
CBIAYMTB IIPO Te, 110 AIOACBKE TiAO He BU3HAYEHE SIK CAMOCTINHUI 00 EKT IPABOBOIO PEryAIOBAHHS,
a BIATIOBIAHOTO IPaBOBOrO pexxuMy Hemae. HailOiAbII CUMIITOMATHYHIM [IPOSIBOM TOTAABHOTO
IrHOpYBaHH IPaBOBO1 HPO6A6MaTI/IKI/I TiAQa € BIACYTHICTb BiATIOBIAHOTO T€PMiHa HaBITh y CIIEIiaAbHOMY
MEeAUYHOMY 3aKOHOAABCTBI, SIK€ PEryAIO€ TPAHCIIAAHTALII0 OPraHiB, OXOPOHY 3AOPOB'SI T MEAMYHY
AOIIOMOTY.

Omxe, peHOMEH TiAa Ha TeTIepilIHil Yac 3aAMIIAETHCS [103a YBArOX0 YKPAIHChKUX NpaBHUKIB. e mpu-
3BOAMTD AO BIACYTHOCTi KOHILIEITYaAbHOTO PO3YMiHHS TiAa SIK ITPAaBOBOTIO SBHMINA i AO HEBU3HAYEHOCTI
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IIPaBOBOTO PEryAIOBAaHHS IOAO TiAd AIOAMHHM SIK TaKOro. BHAcAiAOK IIbOTO MOXHA KOHCTaTyBaTH,
o peHOMEH Tira HeOOXIAHO OCSITHYTH 3 $pia0cO(CHKO-TIPaBOBOI TOUKHU 30py. Pesyabrarom Takoro
OCMUCAEHHS € BUAIAEHHS TaKHX OHTOAOTIYHHUX PHC TiAd K IPAaBOBOTO GpeHOMEHY: CUHKPEeTUYHOCTI,
AiMiHAABHOCTH Ta iHTeHIioHaABHOCTI. I]e, cBO€r0 4eprolo, Hapae MACTABH CTBEPAXKYBATH PO Te,
IO TiAy iIMAaHEHTHO MPUCYTHSA HOPMATUBHICTb, KOAU BOHO BAACHE € TilTOTE3010 i AUCITOSUIIIEI0 AASI
OTOYYIOYHX OCi0, a HEMOXAUBICTD KOMYHIKALil 3 HUM — CaHKIJ€. Y MACYMKY aBTOP AOXOAUTb
BHCHOBKY, IIIO HEAOTOPKAHHICTD TiAa CAiA 3aKPIIUTH Ha 3aKOHOAABIOMY PiBHI Ta 3po61/m/1 BIAIOBIAHI
AonosHeHH: B [ [uBisbHui Ta KpuMinaapHmiT KOAEKCH YKpaIHH.
KarouoBi cAoBa: 1paBo; TiA0; CHHKPETHYHICTh; AIMiHAABHICTD; iHTEHI[iIOHAABHICTD.

Oleksiy Stovba. The Embodiment of Law and Law of the Body. The Body as Law Phenomenon

Abstract. The article is devoted to the reasoning of the body as a legal phenomenon. After all,
although the body is ontologically the closest thing to us, from the legal point of view it is one of the
most mysterious legal phenomena. Thus, traditional jurisprudence usually divides all legal beings into
subjects of law (the state, individuals and legal entities, the nation, etc.) and objects of legal relations
(estate, material evidence, objects of dispute, etc.). However, the body cannot be identified within
these criteria. On the one hand, the body itself is not a subject of law. After all, purely disembodied,
abstract entities, such as legal entities or the state, are subjects of law, sometimes without any material
“embodiment.” On the other hand, purely corporeal existence does not guarantee legal personality,
since, for example, the presence of a dead body in itself indicates its absence. This state of affairs
is fully reflected in the national legislation of Ukraine. Its analysis shows that the human body is not
defined as an independent object of legal regulation, and there is no corresponding legal regime. The
most symptomatic manifestation of the total disregard for the legal issues of the body is the absence
of a corresponding term even in special medical legislation regulating organ transplantation, health
care, and medical assistance.

Therefore, the phenomenon of the body currently remains outside the attention of Ukrainian
lawyers. This leads to the lack of conceptual reasoning of the body as a legal phenomenon and
uncertainty of legal regulation of the human body as such. So, it can be stated that the phenomenon
of the body needs to be comprehended from a philosophical and legal point of view. The result
of such comprehension is the identification of the following ontological features of the body as a legal
phenomenon: syncretism, liminality and intentionality of the body. This, in turn, gives grounds
to assert that normativity is immanently present in the body, when the body itself is a hypothesis
and disposition for others, and the impossibility of communication with it is a sanction. As a result,
the author concludes that the inviolability of the body should be enshrined in law and the relevant
amendments should be made to the Civil and Criminal Codes of Ukraine.

Keywords: law; body; syncretism; liminality; intentionality.
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METO[0J10T I4YHWUI MPABOBWIA NO3UTWBI3M EBIEHIA BYJIUTIHA
(MAM’ATI BULATHOI OCOBUCTOCTI)

BcTyn

eHi momacTuao 6yTH 0cobucTo sHafiomuM 3 €preniem Bikroposiraem Byaurinnm
(Eugenio Bulygin), a Takosx MHOIO 6yAn HarmcaHi AeKiAbKa CTaTel, IPHCBIIeHIX
00 JXMTTIO i TBOpYOCTi. [x 6yA0 MpHypoYeHO AO KPYTAHX AQT i3 AHA #10TO
HapopxeHHs.! Ha sxaap, 16 TpaBus 2021 p. BHacAipok 3axBoproBanust Ha COVID-19 Bin
ITIITOB i3 XKUTTS, He AOXKMBIIH ABOX MicAIiB A0 cBOro 90-pivus. Tomy 115 cTarTs NpuUCBs-
4yETDHCs HOTO IaM SITi SIK BCECBITHBO BiAOMOTro dirocoda mpasa i BUAATHOI 0COOUCTOCTI.
Y Hii1 6yae 3pobaeHO cripoOy y3araabHeHHs 00pa3a €. Byanrina sik HeOpAMHAPHOI AFOAUHH
Ta OAMCKYYOTO AOCAIAHUKA, SIKMI 3pOOUB 3HAYHHI IHTEAEKTYaABHUI BHECOK Y pirocodiro
IpaBa Ta 0COOAMBO B METOAOAOTIIO FOPUAUYHOTO IIO3UTUBI3MY.
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Canxr-Tlerep6yprckoro yuusepcutera, 2013), 4-43.
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AOHAO Ta iH.), Tak i micas itoro cmepri (X. IT. Aaonco,” X. X. Mopeno®).” Cnuparouncs Ha po-
00TH BKa3aHMX aBTOPIB i Ha 0COOHCTHIT AOCBiA CITiAKyBaHHs 3 €. Byanrimum, cipo6yro moxasa-
TU OCHOBHI MOMEHTH KHTTSI i TBOPYOCTi BUAATHOTO dpirocoda mpasa (Xapkis'sHHHA 32 Hapo-
pxerHsaM). [Ipu 1iboMy 0COGAMBY yBary 3BepHy He CTIABKHM Ha OTO PO3yMiHHS MpaBa K HOp-
MaTHMBHOI CHCTEMH, TeOpii HOPM Ta 3aCTOCYBAHHS AOTIKH y npasi (e 6YAO pO3IASHYTO B MOIX
TnonepeAHix po6oTax), CKIABKH Ha iHIIi METOAOAOTIYHI TUTAHHS, IO PO3KPUBAIOTB HOTO OTAS-
AM Ha pupoay ¢pirocodii mpasa it METOAOAOTIIO IOPUAMYHOIO IIO3UTUBI3MY; IIPUPOAY IIpaBa
(30xpema B itoro moaewmini 3 Po6eprom Anekci); Baaignicts (y moaewmini 3 Fancom Keabsernom);
IIpaBa AIOAUHU; CYAOBY IIPaBOTBOPUICT; iHIII MUTAHHS, SKi PO3KPUBAIOTH MOTO “CBIT IpaBa,”
AQAEKUIT Bip MaOAOHHHUX ITOTASIAIB Ha IOPUAMYIHHUH IIO3UTHBI3M, ITOCAIAOBHUM HPI/IGi‘lHI/IKOM

SIKOTO BiH OYB.

HMUTTEBUI WNAX Ta NIOACBKI AKOCTI

€. Byaurin Hapoauscs 25 aunus 1931 p. y M. XapkoBi (ApyroMy 3a 4MceAbHICTIO HaceAeHHS
MicTy Yipainu, a Ha Toit MOMeHT — ii cToauti). Floro 6aTbko 6yB imkeHEpPOM, a MATH — BUKAAAQY-
KOIO HiMeI[bKOI Ta ¢ppaHIry3bKoi MOB. Bia cBoix 6arskiB €. Byaurin ycrapxyBas meBHi 3A10HOCTI:
Bia 6aTbka — MaTeMaTHYHi (3BiACI/I 1 iHTepeC A0 AOTIKH i CXHABHICTb AO HAyKOBOI METOAOAOTI1
31lipeaAoM TO‘IHOCTi) , BiA MaTepi — 3AI6HOCTI AO MOB i AO I'yMaHITApHUX HAayK 3aTaAOM (BiH BIABHO
BOAOAIB iCITAHCBHKOIO, aHTAIMCHKOIO, HIMEIIPKOIO Ta POCIMCPKOI0 MOBAMH, PO3yMiB Ta Mil' YUTaTH
iTaAifcbKO10, PPAHITY3bKOIO T2 YKPATHCHKOIO, Ay>Ke AOOPE 3HAB Ta A0GHB KAACHYHY AiTepaTypy).
Horo 6arbko Mpiss HaByaTHch y croamanomy — Caukr-Iletep6ypabkoMy — yHiBepcHTET], aae
oMy 3aBapuAa Ilepma cBiToBa BiftHa Ta iHmi coniaabhi moTpscinas. Moro Matu moxopnaa
3 BiAOMOTO K03a1jbK0-ABOPsiHCbKOTO poay Kanau6. Cepep poanuis €. Byaurina e raki Biaomi
XapKiB'SIHH, SIK 1OTO ABOIOPIAHMIL ASIABKO — AeB Ayk'siHoBid Kanau6a, mpodecop-6akrepiosor
(penpecoBanmit 1937 p.) i Titka — Oaena Isanisna Kanau6a, Biooma My3HIHO-TPOMAACDKa AlsTIKa
XapxoBa: 3acAy>KeHa AisTYKa MUCTEIITB, IIeAArOTHHS 3a KAACOM $OpTeliaHo, epIa AUpeKTOpKa

¢ Maria Cristina Redondo, “Bulygin’s Analytical Legal Positivism,” in The Cambridge companion to legal
positivism, edited by Torben Spaak, Stockholm University; Patricia Mindus, Uppsala University,
(Cambridge, United Kingdom; New York, USA: Cambridge University Press, 2021), 371-93.

7 Juan Pablo Alonso, Buenos Aires University, IVR Executive Committee member, “Eugenio
Bulygin (1931-2021).” IVR website and blog. Internationale Vereinigung fiir Rechts- und
Sozialphilosophie / International Association for the Philosophy of Law and Social Philosophy https://
ivronlineblog.wordpress.com/2021/05/16/eugenio-bulygin-1931-2021.

® Jose Juan Moreso, “Eugenio Bulygin (1931-2021): The Wonderful Russian” Ratio Juris 34, 3
(2021): 282-85.

°¥ 2002 powui Kapeaporo mpaBoBOi KyAbTypH YHiBepcuTeTy MaApHAQ i 3yCHAASIME “AQTHHCBKOTO CBiTY”
0yAO BHAQHO 30ipKy Ipalib, IpHCcBsiyeHnX TBOpuocTi €. Byanrina, “Epreniit Byaurin i cygacHa Teopis
npasa’ y ABOX TOMAX, aA€, Ha JKaAb, 1ii MaTepiaAu He GYAM AOCTYIIHI aBTOPOBi HA MOMEHT HAIIMCAHHS
crarrti. Aus.: Eugenio Bulygin en la Teoria del Derecho contempordnea, Jose Juan Moreso, Pablo E, Navarro,
Jorge L. Rodriguez, Jordi Ferrer Beltran (Coords.), Volumen I (Madrid, Barselona, Buenos Aires, Sao Paolo:
Catedra de Cultura Juridica, Marcial Pons, 2022) ma Eugenio Bulygin en la Teoria del Derecho contempordnea,
Julieta A. Rabanos, Giovanni B. Ratti, Maria Cristina Redondo (Coords.), Volumen II (Madrid, Barselona,
Buenos Aires, Sao Paolo: Catedra de Cultura Juridica, Marcial Pons, 2022).
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My3udHOI 1mKoAr N 3 M. Xapkosa. ITpo Terae cTaBAeHHS XapKiB'siH AO Hel CBIAYUTD Ha3Ba CTATTI
B OAHIl i3 MicIieBuX raser, siy 6yao npucsstaeno Oaei IsaniBai, — “Ocranns rpadurs Xapkosa.”

AuTuHCTBO €BreHis NpoMmAo y miBAeHHO-CXiAHIHN YacTuHI XapkoBa, y pationi Kinroro
pHHKy i craaiony “Metaaict,” Byanni ITaexanisepkoi (Huni — [puropis Tapacenka). Ha mio By-
AMITIO  BUXOAUTD IIPOBYAOK ATITEKAPCHKHUIL, Ae 32 HOMepOM 28 OyAU pO3TaIIOBaHi OYAMHKH FOT0
POAMHH 11 POAMHH HOTO Titkn OaeHn KaHAH6H, sIKa, 32 MIOTO CIIOTapAAMHU, HaBYaAa HMOTO rpi
Ha popremniano.'’ I xoua €. Byaurin npoxus y Xapkosi aue cBoi nepmi 12 poxis (a0 1943 p.),
aAe MOMy Bce XX TaKH BAAAOCS YBIOpaTH AyX Iboro micra.'!

Boaeto poai €Brewiit micas BiffHU OTUHUBCS 31 CBOEIO POAMHOIO B ABCTPIl, Aé B AyHaHCbKOMY
Micri Ainni 3 1946 mo 1949 p. BiH HaBYaBCS y IPECTIDKHIN cepeaHi mkoai Bundesrealschule
Linz, ae cBoro gacy (1903-1906 pp.) 3406yBaB ocBiTy AtoaBHr BirreHmTeis — 0AUH i3 3aCHOB-
HUKiB aHaAiTHYHOT $pirocodii, iel sskoro Maau BrAMB Ha TBOpUicTh €. Byanrina. Tam Bin Takox
YAOCKOHAAUB CBOXO HIMEIIbKY i aHTAIMChKY MOBHU.

Hanpukiani 1940-x pp. OOH 3aiiicHIOBaAQ IPOTpaMU OCTATOYHOTO II€PeCeAeHHs CiMeit,
nepeMineHyx mip Jac BifiHu. Xoua Byaurinu sassuau nmpo BiaMoBy Bia nosepHerHs A0 CPCP,
aAe MepCIeKTHBA TAKOTO MOBEPHEHHs OyAa BEeABMHU peaAbHOI0. Auiite 1949 p. BOHH BUAMXHYAM
BIABHO, KOAH IM OYAO AO3BOAEHO BUIXaTH AO APreHTHHH, A BOHU OCEAUAUCS B M. AaHyci, mpo-
Binnis Byeroc-Afipec. Ha Toit wac €sreito 6yao 18 poxis, i Bit 3HOBY mimos A0 mxoan. Momy
OYAO Ay>Ke BOXKKO BIUTHUCS, 0O iCIIAHCHKY AOBEAOCSI 3aCBOIOBATH 3 HYASL.

Horo apyr Xoce Xyan Mopeco, npodecop dpirocodii npasa Yuisepcurery [Tomney ®abpa
Bapceaonu, nucas: “IIpuraayio, skoch BiH po3moBiB MeHi, mo B ByeHoc-Afipeci mpoBOAHB Yac
y IIaX0BOMY KAy0i, Ae MOBa 6yAa MeHIII BaKAHUBOIO, i TaK BiH II03HAFIOMHUBCS 3 iCIAHCHKO0. >
Awume 1953 p. y 22-pidroMy Billi BiH 3Mir 3akiHIuTH cepepHI0 IKOAY B byenoc-Aitpeci i BcTymm-
TH Ha IOPUAMIHIN GaKkyAbTeT YHiBepcuTeTy Byenoc-Afipeca, sikuit BiH 3akinuus 1958 p."

Y cTyaeHTCbKI pOKH IIiA BIIAMBOM 3aBipyBada Kapeapu pirocodii mpasa Ambposio A. T'ioxu
BiH crioyaTKy 3axonuscs ¢pirocodiero I'ycrapa I'yccepast, a 3ropoM — YUCTHM y4eHHAM IO Ipa-
Bo lanca Keabsena, sike cTaro AASI HBOTO “BXIAHHUMHU ABepUMa y 6yAiBAIO dpirocodii mpasa.”'*

193a criorapamu €prenist BikropoBuya, HamoyaTKy HiMEIIbKOTO HACTYITy Ha XapKiB Ha IPOI3Hil YacTHHI
[IPOBYAKY po3ipBaaacst 60M6a, siky 6yA0 CKUHYTO 3 AiTaka. HixTo He mocTpakaas, ase Ha MicLii BOpOHKH
MPOTArOM CiIMAECSTH POKiB IPOCIAAAO TPYHTOBE OKPHTTS IPOBYAKA (51 6a4KB 11ei peHOMEH CBOIMH 0Yamu).
Awure 2012 p. mip 9ac MATOTOBKHU AO YeMITiOHATY €Bpomu 3 $yTOOAY IPOBYAOK OYAO 3aacPaAbTOBAHO,
i Ije HaraAyBaHHs IIPO BiltHy 6YAO CKpHUTO. 3a iHIIMME CIIOraAaMH, BOHU 3 ABOIOPIAHMM 6paToM iHOAI
APKHUAHU CBOIO AI00Y 6abycio emirpamoro O. ITymkina Ha ii opHOamiabiist odinepa Kanauby. Ocs
BOHH — “IIAOAU IIPOCBITHUIITBA  — PE3YABTAT IOTAOAEHOTO 6a0YCHHOTO HABYAHHS OHYKIB AlTEpaTypi.
"' Xoua 11e Anure MOl Cy6 €KTUBHI BpaskeHHSI, BIIeBHEHUI, 1[0 BOHH P EeHOMEHOAOTIIHO TOYH].

12 Moreso, “Eugenio Bulygin (1931-2021),” 283.

'3 €preniit BikropoBud 3rapyBas, 1o foro Ha TOH Yac 6iablre npuBabAoBasa Gpirocodis, HiX ropuc-
MIPYAEHIIisl, aAe Ha CIMeNHIiN paai MOMipKyBaAH, 1O, BPAaXOBYIOYH iX CKDOMHUMN MaTepiaAbHUM CTaH,
Kpallle HOMy OTPHMATH Hpodecito 1opucTa. Ase THKIHHA A0 pirocodil y €. Byaurina 3aaumuaocs,
i Ile BUBHAYMAO HOTO BUOIp HAMPsIMY POQeCiiiHOTO PO3BUTKY — (pirocodiro mpasa.

* Sk nmpo ye nucas €. Byaurin y crarti “Moe 6adenns panionaabsocti mpasa’: “Tlopsia i3 I. Kanrom
ta E. I'yccepaem Ioxa BukaapaB urcTe BueHHs mpo npaso . KeabdeHa — AASI M@HE BOHO CTAAO BXiAHUMU
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IITe a0 3akinueHHs yHiBepcuTeTy €. Byaurin cepito3Ho 3afiHsBcs pirocodiero, a 0cobAUBO
¢isocodiero mpasa. CBoi 3axomAaeHHs BiH mopiaste 3i coim pApyrom K. E. Asuyponom, 3 sxum
Y HUX CKAQAQCS HAIIPOUyA IAIAHA CIIIBIIpAIs i CriBaBTOpCTBO. '

Y Toit yac cgopMyBasacs rpyma mpaBoO3HaBIIiB, AKHX Ha3BaAH 30A0TUM IIOKOAIHHAM $pirocodii
npaBa. Ao Hel Bxopran: AM6pocio Tioxa, Xenapo Kappio, Xopxe Bake, Kapaoc Aaaypon, Map-
in ®appeaa, Eayapao Pa6occi, Pikapao Ti6yp, Kapaoc Hino Ta Eyrenio (€sreniit) Byaurin.
¥ mexax ouoaroBanoro A. A. T'ioxoro Incturyry ¢isocodii npapa BOHU 3AIMCHIOBAAH Iepexia
apreHTHHCBHKOI Ppirocodil mpapa Bip MeTaPisuuHO-PEHOMEHOAOTIUHOI YMOTAAAHOI pirocodil
npasa Kapaoca Koccrno Ao nosurusictcskoi ¢piaocodii mpasa AAs I IPUCTOCYBaHHS AO OTPe
ropupndHOl AoorMaruki. Lle OyB 3cyB pocaipxens Bia ¢pirocodii Kanra i I'yccepas oo pobirt
Kapnama, Birrenmretina, Kyaitna, Tapcpkoro. 3 orasiay Ha 11e cpopMyBaBCsl CTAAMH iHTepec
AO aHaaiTnyHOI pirocodil Ta aHaAiTHIHOI pirocodii mpaBa, siky posBuBaan Aabd Pocc, [epbepr
TI'apT, Keopr I'enpix pon Bpirr.

1966 p- B ApreHTuHi BiAGYBCﬂ BiFICbKOBMI IIEPEBOPOT, i yHIBEpCUTETChKA OCBiTa OIIMHHAACS
IiA KOPCTKUM KOHTpOAeM. Aibepaabta pirocodis mpasa OGyaa Iip IPECHHIOM I'PYIL, IO CIIOBI-
AyBAAH peakiiifiHi morasau. O6ropopeHHs rocTprx i 3HAUYIHMX $PiA0COPCHKO-ITPABOBUX IUTAHb
0yAO 30CcepeaKeHe He B YHIBEPCUTETCHKIX AyAUTOPISX, a B MEXXAX IHTEAEKTYaABHOTO I'YPTKA,
CTBOpeHOro ¢pirocodpamu i mpaBo3HaBLAMH, — APTeHTHHCBKOMY TOBAapUCTBi ¢pirocodcpkoro
aHAAI3Y.

B 06cTaHOBLi, KOAU BifiCPKOBa XyHTa BUKOPHUCTOBYBAAA Y CBOII CyTi HEIIPaBOBI METOAM ITPaB-
AIHHSI, HEXTYIO4H YMHHIMU ITPABOBMMH HOPMaMH, TBEPAA OPi€HTAlisl Ha TO3UTHBHE IIPAaBO OyAa
AASl aPTEHTUHCHKUX IHTEAEKTYaAIB OCHOBHOIO FAPAHTIEI0 IPOTH YPAAOBOTO CBaBiAAS, sIKE He-
PIAKO 3AICHIOBAAOCS ITiA IPUKPUTTAM €THYHHUX i PEAIriMHUX LIHHOCTEH, BATAYMAY€HUX BAAAOKO
3TIAHO 3 i YABAEHHAMM IIPO AOLIABHICTb.

ITicas 3axmcTy pAucepranii B YHiBepcuTeTi ByeHoc-Aiipeca 3 HallBUIIUM MOXANBUM 6asoMm
BiH 3 1963 mo 1969 p. oTpuMye HU3KY CTHIIEHAI i cTaXKyeTbcs B EBpOII i KepiBHUIITBOM
Yabpixa Katora (Keabn), Tarca Beavneas (Bonn) Ta Tep6epra apra (Oxcopa). Haykose
criaxyBauus €. Byaurina 3 I A. A. Taprom 0yao Haitmaipximum. OxpiM iHIIOTO, 3 HUM 06T0BO-
PIOBAAKCH | OCHOBHI MOMeHTH roA0BHOI nipanyi — “Hopmarussi cucremy,” — siy Esreniit Byaurin
i Kapaoc Aauypon Bnepure omy6aixysaau 1971 p. Ilpodecop VuiBepcurery Byenoc-Aiipecy

ABepuMa 'y 6yaiBato gpirocodii mpasa. Miit enrysiazm moao E. Tyccepast 3HUK AysKe IIBHAKO, aAe TeOpist
Kean3ena saaunaacs AAsl MeHe IOCTifHOI0 0cHOBOIO. Y I KeAb3eHa s 3a1103M4UB TEMATHKY: CTPYKTYPY
IPaBOMOPSAKY ! HOPMH, 1[0 HOTO CTAHOBASITD, SIK i KeAb3€HiBChKMIT IOPUAUYHMI MO3UTHBI3M Ta CKeTl-
THULU3M Yy IIMTaHHI moao ninHOCTei. et ckenTurnuam 6ys mipcuaenuit BmansoM A. Pocca, I Tapra
i I. pon Bpirra. Taxum YMHOM, YKCTe BYEHHS IIPO IIPABO — HAPDKHUH KaMiHb y MOill pirocodcpkiit
ocirti. HaBiTh choroaHi s BBakaro, 150 A06pe 3HaHHA Teopil KeAb3eHa € OCHOBOIIOAOKHHM AASL BCiX,
xTO 6akae TpartoBaTy y raaysi gpisocodii mpasa.” (Esreniit Byaurin, “Moe 6auenns parionaabHoCTi
npasa,” Qirocodis npasa i 3azarvta meopis npasa 1-2 (2016): 318).

15 “K. AxaypoH 6yB MOIM OAHOAITKOM i Ay>Ke IIBUAKO CTaB MOIM GAM3BKUM APYTOM — BiH OAMH i3 THX, XTO
BBiB MeHe B AOTiKy i aHaAiTHYHY dirocodiro. I3 HuM mu nparpoBasn nisux 40 pokis. Hemae morpebu
rOBOPHTH, IO GiAbIIA YACTUHA iAeft Y CIIIAPHO HATIMCAHUX KHUTAX i crarTsix Haaesxuts Kapaocy.” (Tam
camo).
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Xyan ITa6a0 AaoHCO mHCcaB IPoO Iiell mepiop y cBoix crorapgax: “IIpoTsarom ocTaHHIX KiAbBKOX
MicsriB BiH AiauB 3aau Oxcdopaa 3 Tepbeprom Iaprom, Poraabpom ABopkinuM i Axxozedpom
Pa3zomM, 1m0 3i6paAn pa3oM 90THPHOX HAMBAXKAUBIIIKX Pir0cois mpasa 20-ro croAiTTs.” '

Cawme y criBaBropersi 3 K. Aaayporom 6yau Hamvicani ocHoBHi kauru €. Byaurina: “Hopma-
tupHi cucremu” (Normative Systems), BiuaaHa arraiticbkoro mosoto (Biaenn; Hero-Hopxk, 1971),7
HaAAAL TIepeKAAAeHa iCITaHChKOIO, iTaAiChKOI0, HIMEIbKOI0, PPaHI[y3bKOIO, POCIHCHKOIO Ta iH.;
“Ilpo icHyBanus ropupnunux HopM”~ (Sobre la existencia de las normas juridicas) (Baaen-
cis, 1979);'® “Aoriunmit anaais i mpaso” (Anélisis Légico y Derecho) (Maapua, 1991)," a ta-
Koxk 23 crarTi. Takust mAiAHuI TBOPUME CMOi03 AAB ITIACTABH ABTOPAM ipOHIYHO IIPEACTABASTH
cBoi mpaui six Harmcai “Kapaocom Eyrenio Byaupporom (Carlos Eugenio Bulyrrén), midiusoro
0COBHCTICTIO, SIKA OXKUBAE ALIe y $iA0COPCHKIiT AlsIABHOCTI >

“HopMaruBHi cucTeM’ € OAHIEIO 3 HANBOXKAUBIIINX pobiT y IpaBoBiit pirocodii Apyroi mo-
AoBuHM XX CTOAITTA. Y Hill 3AiFCHEHO aHaAi3 pyHAAMEHTAABHHX IIOHATH MPABOBOI TEOPil, TAKKX
SIK “IIpaBOBa CHCTeMa,” “TIPOTaAMHA,” “CylepedHIiCTb y 3aKOHI Ta CyIepeyHiCTb MK 3aKOHAMH
TOII0, BOHA BBAXKAETHCS “HANIIOBHIMUM MOHOTPAdidHIM AOCAIAXKEHHSIM OCHOBHUX IIHUTAHb
IIPaBOBOI TeOPii, MO 3AilICHEHE 32 AOTIOMOTOXO 3acobiB CY4aCHOI AOTiKH Ta KOHLIEITYaAbHOTO
anaaisy” (. X. don Bpirr).

IHIIO0 BAXKAMBOIO BiXOIO Ha XUTTEBOMY HIASIXY DyauriHa 6yA0 MATpUMAaHe aKTHBHUMU Ais-
qaMu “AHAAITHYHOTO TOBApUCTBA MPH3HAYEHHS FIOTO HA II0CAAY ‘AeKaHa-oprasizaropa’ 10pH-
AH4HOTO dakyabreTy 1984 p., o mepeab6adaso AeMOKpaTH3aIliio GAKYABTETY B yIPABAIHCHKOMY,
HABYAABHOMY i HAyKOBOMY acIIeKTax.”!

Byaurin cymimas HayKOBY po6OTY i BUKAQAQHHS B YHIBEPCUTETI 3 IIPAKTHYHOI POHOTOIO
cyaal. 3 1986 p., micas 3aBepiIeHHs Micii AeKaHa-opraHisaTopa, Bir mporsirom 15 poxis 6ys
cyaaero HarfionaapHoT aneasnjifiHol masaTy ApreHTHHH 3 ITUBIABHUX Ta KOMEPILIMHUX CIIpPaB.

Taxox cAip BiA3HAUMTH aKTHBHY 6araTopiuny AisapHicTs €. Byaurina 8 MixHapoaHiit aco-
nianii pirocodii mpasa i coniaapoi Ppirocodii (IVR) — mpodeciitniit opranisanii pirocodis
i TeopeTHkiB npasa, 3acHoBaHii y 1909 p. y Bepaini. ITonap 30 pokis €. Byaurin obupascs
uaeHoM Buxonasuoro xomirery IVR (3 1987 mo 2007 p.), npudomy B 1991-1999 pp. — Birte-

' Juan Pablo Alonso, Buenos Aires University, IVR Executive Committee member. Eugenio
Bulygin (1931-2021). IVR website and blog. Internationale Vereinigung fiir Rechts- und
Sozialphilosophie / International Association for the Philosophy of Law and Social Philosophy https://
ivronlineblog.wordpress.com/2021/05/16/eugenio-bulygin-1931-2021.

17 Carlos Alchurron and Eugenio Bulygin, Normative Systems (Wien; New York: Springer, 1971), XVIII
+208.

'8 Carlos Alchourrén y Eugenio Bulygin, Sobre la existencia de las normas juridicas (Valencia (Venezuela):
Facultad de Derecho-Univ. de Carabobo, 1979).

1 Carlos Alchourrén y Eugenio Bulygin, Andlisis légico y derecho (Madrid: Centro de Estudios
Constitucionales, 1991).

*% Carlos Alchourrén y Eugenio Bulygin, Andlisis Iégico y derecho, Introducion, XVII.

*! Sk 3isHaBaBcs caM €BreHiil BikTopoBud, BiH epIuM AIAOM CKacyBaB yci 060B’3KOBI HaBYaAbHI
MPOTrpaMH 1 AO3BOAUB YMTAaTH BUKAAAQYaM 32 IXHIM BAACHUM PO3YMiHHAM.
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npesuaeHTOM, a B 1999-2003 pp. — pesuaerToM. 3 2007 p. Bi 06MpaBCsi I09eCHUM IIPe3UAEH-
tom IVR.

Moe ocobucre 3HaitoMcTBO 3 €. Byaurinum Biabyaocs y TpasHi 2003 p., KOAHU BiH SIK Ipe3H-
Aent IVR 0yB i3 BisuToM B YkpaiHi. Bin BiaBiaas Opecy, Xapkis i Kuis, Ae mpounras aexuii mpo
AOCSITHEHHS Ta IIpoOAeMH CydacHOI aHaAiTHYHOI $irocodil mpasa, a B Kuesi Takox 3a foro
y4acTio BipOyaacst koupepenis “CraH i TeHAeHIIT pO3BUTKY $ia0COPCHKO-IIPABOBOI AYMKH
B YkpaiHi Ta cBiTi.” ITip yac nepebysarms B Xapkosi €. Byauri BiABiAaB CBifl KOAUIIHIM GYAHOK
rTa iHmi maM’sTHI Mictst. Lst 3ycTpid moxaaAa OYaTOK HAIIIM TBOPYIi CIIBIIpaILi, y pe3yAbTari
sikol B IJOPIYHUKY yKpaiHChKOI aconiaril ¢pirocodii mpasa i corfiaabHOI Ppirocodii “TIpobaemu
dirocodii mpasa” 6YAO HAAPYKOBAHO IIepIii IIEPEKAAAY 3 HIMELIBKO] ioro crarei “Ao mpobaemu
o6’exrusnocti npasa” (1. 111, 2005)* i “Ao npo6aemn O6IpYHTYBaHHS IPaB AIOAUHH
(T. IV-V, 2006-2007).

ITicas 11bOTO TOYMHAETHCS AKTUBHUI ITpOIleC omupeHHs iaedt €. Byaurina B ykpaincpkomy
Ta B yCbOMY IIOCTPAASHCBKOMY T€OPETHKO-$ia0COPCHKOMY IIPABOBOMY IPOCTOPi: HOro poboTH
He AMIIe aKTHBHO IIePEKAAAAIOTDCS, A I ITOCIAQIOTD HepIIi MicIsl y CIHCKaX 000B sI3KOBOI AiTe-
paTypu 3a KypcaMu SIK Teopii rmpaBa, Tak i pirocodii mpasa.

ITocrpapaHCchKi yMTaui MAalOTh MOXKAUBICTD O3HAHOMUTHUCS 3 IEPEKAAAOM FOTO rOAOBHOI
npani — moHorpadii “Hopmarusai cucremn™* i 36ipkoro mepekaaais ioro crareit “Bubpani
npari 3 Teopii Ta pirocodii mpasa.”> Y sxypHaai “Qirocodist mpasa i 3arasbHa Teopis mpasa,”
YAEHOM PEAAKIIIIHOIL paar sikoro €. Byaurin 6yB i3 mo4aTKy HOro 3acHyBaHHsI, OIIy6AIKOBaHO
nepeKAaAn YKPaiHChKOI0 MOBOIO oro crareil “KanT i cydacHa pirocodis mpasa” (2014),%

27 “Moe 6auenns parionaabHocTi npasa” (2016).2

“Hopmu npasa, aorika ta icruna” (2015),

VY Curriculum Vitae €. Byaurina 2015 p. cepea 10ro omy6AiKOBaHUX POOIT 3rapAyI0TbCS
17 monorpadiii i 181 cTaTTs icIIaHCHKOIO, AHTAINCHKOIO, HIMEIbKOIO, iTAAIMChKOIO, POCIFICHKOIO
i $ppaHITy3pKOIO MOBaMH, 2 TAKOX MepeKAaA HUM 9 KHUT i 11 crarel 3 aHTAIFICHKOI Ta HiMeLIbKO1

Ha iCITaHChKy. X0UeThCsI TAKOXK BiASHAYMTH MEHII BiaoMy, poTe, 3a onjiHkoro Crenai [ToacoHa,

22 Eprenuit Byasirun, “K npo6aeme o6bexrusrocTy npasa,” [Tpobaemu irocodii npasa 111 (2005): 7-13.
» Esrenuit Byasirun, “K npobaeme o6ocHoBanust mpas yeaoseka,” ITpobaemu pirocodii npasa IV-V
(2006-2007): 149-52.

> ‘Hopmamusnvie cucmemvl’ u opyaue pabomovt no $urocoduu npasa u rozuke nopm, K. 3. Aavaypos,
E. B. Byasirun, I1. Tepaendopc, A. Maxuncon; moa pea. E. H. Aucaniok (Canxr-Ilerep6ypr: Msa-Bo
C.-Tlerep6. yn-ta, 2013), 380 c.

*5 Erenuit Bukroposua Byasirun, H36pantvie pabompt no meopuu u ¢urocoduu npasa, mep. ¢ aHTAUICKOTO,
HEeMeIJKOTO, HCITAHCKOT0, MOA Hayd. peA. M. B. AnToHoBa, E. H. Aricanox, C. M. Makcumosa (CaHKT-
ITerep6ypr: Ased-Tlpecc, 2016), 476 c.

26 €preniit Byaurin, “Kanr i cygacha ¢pinocodis mpasa,” Qirocodis npasa i sazarvra meopis npasa 1-2
(2014): 304-11.

*7 €prewiit Byaurin, “Hopmu npasa, aorika Ta icruna,” Qitocodis npasa i 3azarvna meopis npasa 1-2
(2015): 298-311.

*% €prewiit byaurin, “Moe 6agenHst panionassHoCTi Ipasa,” Qirocopis npasa i 3azarvHa meopis npasa 1-2
(2016): 318-23.
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HaMBaXXAUBinty cepes Hanucanux €. Byaurinum xuur — “Opuauunnit mosutusism”
(El positivismo jurtdico) (2005).”

ITposiBOM 3HAYHOTO CBITOBOT'O BU3HAHHS aKaAeMidHUX 3acAyT €. byaurina € Bupannay 2015 p.
B OAHOMY 3 IIPOBIAHMX CBiTOBUX BHAaBHUUTB (BupauunTsi Oxcdopacbkoro yHiBepcurery,
Beauka Bpuranis) Tomy itoro Bubpanux topis “Ece 3 mpaBoBoi pirocoii, > a Takosx my6aika-
st B “KeMOPHAXKCHKOMY AOBIAHHKY 3 IIPAaBOBOTO IO3UTUBI3MY~ PO3ALAY, IPHUCBSIIEHOTO HOMY
SIK OAHOMY 3 IIPOBIAHHX IIPEACTABHUKIB TPABOBOTO MO3UTHUBI3MY, IIOPSA i3 TAKUMH KAACHKAMH
pirocodii Ta Teopii mpasa, sx Axxepemi benrtam, Asxon Ocrin, I'eopr Eainek, I'anc Keanses,
Tep6epr Tapt, Hopbepro Bo66io Ta Asxxosed Pas.*!

ITopsip 3 7100 HATOPOAAMHE Ta MPEMIsSIME AKAAEMIYHOTO XapaKTePy X049y OCOOAUBO BUAIAUTH
HaropopxenHs y 2016 p. “Opaenom Cso6oan” (Orden de la Libetad) — nopryrasbcbkum mo-
YECHMM IJUBIABHMM OPAEHOM, KM BiA3HA4aIOThCS BUAATHI 3aCAYTH Y CIIPaBi AEMOKPATil Ta CBO-
6oaH, Y 3aXMCTi LIHHOCTe! IIMBiAi3allil Ta AFOACHKOI IiAHOCTI.

ITpo aropceki sikocTi €Brenis byaurina Temnao BipsuBaeTbcs MaHyeAb ATieH3a, KM 3Tapye
€BreHis K “AIOANHY, He 3AATHY A0 3aCMyYeHHs 1 AOAQE, 11O “BiH MaficTep y MUCTeLTBI XUTTsL. >
Inmmmu BiaMiHHAME pucamu ocobucrocti Byaurina ArieHsa HasuBa€e HellepeciuHU iHTEAEKT
i HeBUUepIIHe, aAe He arpecUBHe MOYYTTS IyMopy: “I Bci My mocMixaeMoch, KOAM BiH A2€ TaKy
nopaay: ‘Bu moBunHI moBTOpIOBaTH CO6I AYXKe YacTO, 06 He cymepeunTH cobi camomy, abo
KOAH BiH — 6YAY‘II/I 30BCiM IIfe HeAaBHO cyaaeio DeAepasbHOTO aneAsI[iHHOTO CyAy APTeHTHHH —
3ameBHsie Hac: ‘HixXTo He MOXe 3BHHYBAaTHTH MEHE B HEYIIEPeAXKeHOCTi.

51 6 AOAAB TaKy puUcy, sIK CKpoMHicTb. CKPOMHICTb aKapAeMiYHa, KOAH BiH 4iTKO OKPECAIOE MexXi
CBOTO AOCAiIAXKEHHS Ta MeXi CBOTO BHECKY Y cmiBaBTOpCTBO 3 Kapaocom AauypoHoM, a Takox
CKpPOMHICTB XXUTTEBA. SIKOCD 51 ckasaB EBreHiesi BikropoBudy, 10 BiH MiAHN 6y TH BKAIOYEHHUM
AO TIEPeAIKy CTa BUAATHUX XapKiB'sH, Ha 10 OyAa HOro BiALOBiAb: “Bu crapHO mepebiapinyere
MO€ 3HAYeHHS.

Bararorpannicts €Brenis Byauriza sik 0co61CTOCTI XapaKkTepusye KOAO HOTO 3aXOIAEHbD, SIKi
M. Ariensa y craTTi, IpUCBsiYeHii foBiaeto ByAnrina, Ha3uBae KYABTUBYBAHHSM “TaKUX Pi3HHX
(ane, B #1Oro BUTIAAKY, MYAPO FaPMOHI30BaHMX) PaAOIiB,” K “CiMeiiHe KUTTS, BepXoBa i3pa,
ropiaka, poMaHCbKi cobopu, Apy»x0a, pirocopcrro-mpaBoBa Auckycis.** TToHiCTIO coaipapy-

* Eugenio Bulygin, El positivismo juridico (Fontamara, México, 2005), 176 p. B nepexaaai iraaiiicpkoro:
Eugenio Bulygin, I! positivismo giuridico (Giuffré Editore, Milano, 2007).

* Eugenio Bulygin, Essays in Legal Philosophy. Eds. C. Bernal, C. Huerta, T. Mazzarese, J. J. Moreso,
P. E. Navarro and S. L. Paulson (Oxford University Press, 2015), 378 p.

3! The Cambridge companion to legal positivism, edited by Torben Spaak, Stockholm University; Patricia
Mindus, Uppsala University, 371-93 (Cambridge, Unitxentad Kingdom; New York, USA: Cambridge
University Press, 2021).

3> Manyeap Atuensa, “EBrenuit ByAurus u Teopus 10puAMYeCcKOi apryMeHTaluy,” Iep. C aHTA.
C. 1. Maxcumosa. ITpobremu girocodii npasa. IV-V, (2008): 245; takox y: Makcumos C. L. Qirocogis
npasa: cywacti inmepnpemayii: BAOpaHi Ipani: CTATTi, aHAAIT. OTASIAY, IIEPEKAAAK (2003-2011), Apyre
BHAQHHS, AOITOBHEHE (XapKiB: Ilpaso, 2012),303-313.

33 Tam camo, 24S.

34 Tam camo, 30S.
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3y104uCh i3 MaHyeA€eM, X0Uy AOAQTH CIIHCOK “XMTTEBUX PaAOH.liB,” 110 iX moaiAsie €Brexiii, BAac-
HOPy4 ckaapeHuit HUM y “KopoTkift aBrobiorpadii,” HarcaHiil gepes AecsATh POKIB MiCAS Ty 6Ai-
Kanii crarTi Atiensu: “ToaoBHi iHTepecu: (HOPMAaTUBHA) AOTiKa, AOTiUHi CTPYKTypH mpaBa
i anaaiTnyna dpirocodis. Kpim dpirocodii, MeHi Ayske mop06aroTbes cobaky, KOHI, apxiTeKTypHi
IIaM SITHUKH, AiTepaTypa, TeaTp, FApHeHbKI IAHHOYKHY | YepBoHe BHHO.>® HemoxxauBO 6e3 A06poi

MOCMIIIKY YUTATH TaKi 313HaHHI.

Ceitornap €sreHia bynuriHa: aHanituuHa ¢inocodia Ta norika

Mapis Xpucruna Peaonao (Marfa Cristina Redondo) y srapaniit mororpadii npo ropuauanmit
[O3UTHBI3M Aa€ IPYHTOBHHII aHAAI3 3A00yTKiB €BreHis BikropoBuya, Ha3HBaIOYN HOTO O3HIIiO
“aHaAiTMaHMM nosuTHBi3MoM.”* Ii cucTemaTH3anis Ta oLiHKa mOrAsIAIB BuaaTHOTO pirocoda
IpaBa YSBASIIOTHCSI MEHI BAAAMIMH, TOMY 3araAOM S OYAy CIIMPATHCS Ha AOTIKy y3araAbHeHb, Ha-
BeAeHY B Ifill CTaTTi, HAMATalOYHCh IIPEACTABUTH ITOTASIAY ByAnTiHA SIK IeBHMIA LIiAICHUI CBITOTASIA,
ITepmmit Kpok y Takif iaeHTHIKALI — BUABAeHHA CyTi pirocodcrkoi koHmenii Eprenis byau-
riHa Ta ii oIjiHKa B KOHTEKCTi cydacHol ¢pirocodii.

bescymHiBHOIO BUXiAHOIO T€3010 B XapaKTepHUCTHIli CBiTOrasAy €. byaurina e TBeppxeHHA
PO MOTO HEBIAEMHHUIA 3B 130K 3 aHAAITHYHOIO irocodiero. Ha 1ie BiH HEOAHOPA30BO 3BepTaB
yBary y CBOIX MIpalsiX i B yCHUX BUCTYIAX, LIiHYI04M 11 HacaMIIepeA 3a YiTKIiCTb i BUBipeHiCTh
MoBH. AHaAiTHIHA $pir0ocoist € OAHIEIO 3 HANOIABII IOMUpPEHUX Tedill cydacHOl Ppirocodii,
3aKAAAEHUX TakKuMH pirocodamu, sk Kapnam, Birrenmreitn, Kyaitn, Tapcpkmit. BoaOouac aysxe
BXKO BHSBUTH Il 3MiCTOBHE SIADO, TOMY IO “aHaAiTHYHA $pia0cOis He € MKOAOK0, IOAIOHO
AO TOMi3My 260 MapKcH3My, i He € METOAOM, Ha 1o TipeTeHAy€e deHomeHoAoris).”>” Lle, ckopinte,
ctuab dirocodcprol AyMKH 260 popma Ppir0coPCTBYBaHHS, 3aCHOBAHA HA 3aTaAbHOMY PO3y-
MiHHI $pirocoii, sika, BTIM, AOITyCKa€e Ay>Ke Pi3Hi Teopil I0AO OKpeMuX IpobAeM i cymicHa
3 pisHMMH pimeHHsAMuU ocTaHHiX. “TOAOBHI i pucH — Ije aHAAI3 KOHIeNTyaAbHUX (AOTIUHMX)
eAeMEHTIB Mi3HAHHS, SIKi BUHAXOASTBCS y AOTIYHIN CTPyKTypi MoBU.”*® OTKe, TOAOBHHMU pU-
caMM aHAAITHYHOI Ppirocodii € maymauens pirocoii 9K KoHYenmyarbHo20 anaisy i micHui
36930k i3 A02iK 010

Came konyenmyasvrum anarizom aHaaiTuaHa Girocodis, Ha AyMKy €. Byanrina, BiApisHIETD-
€51 SIK Bip KAQCHMIHUX MeTaQi3UYHIX CIIeKYASIIIiH, Tak i Bip Hayku. [lJopao nepmux, Byaurin moaiase
dirocodis Ha ABi rpymu: “Poscyaausi pirocodu, siki BUKOPUCTOBYIOTD YiTKY i BUBaXKEHY MOBY,
Ta $pirocodu-BisioHepH, y IPaLSIX SKHX [IPEBAAIOIOTh PO3MHTI MeTadpopH i bpakye girkocri.*

Harinoxasosimmmuy IpuKAapaMU OCTaHHIX BiH BBaKae Iereas ta laiiperrepa. 3 inmoro 60Ky,

35 Eprennit Byavirun, “Kparkas aBro6uorpadus,” B Eszenuii Bukmoposuu Bysvieun. H3bpannvie pabomol
no meopuu u purocopuu npasa, 467.

36 Maria Cristina Redondo, “Bulygin’s Analytical Legal Positivism,” in The Cambridge companion to legal
positivism, edited by Torben Spaak, Stockholm University; Patricia Mindus, Uppsala University, 371-93
(Cambridge, United Kingdom; New York, USA: Cambridge University Press, 2021), 371.

37 Byaurin, “Kant i cyyacHa pirocodis mpasa,” 309.

38 Tam camo, 309.

% Byauris, “Moe baveHHs panioHaAbHOCTI IpaBa,” 319.
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3a €. byaurinnM, ¢pirocodis He € pisSHOBUAOM HAYKOBOTO AOCAIAXKEHHS; BOHA HE CTOCYEThCS
Ge3I0cepeAHbO CBITY, 2 30CepeAKeHa Ha KOHIIENITYaAbHIX KOMIIOHEHTAX AOCBiAY, TOOTO Ha KOH-
IIeNTYaAbHOMY aIlapaTOBi, SIKUIT AA€ MOSKAHBICTD AIOASIM, 3 OAHOTO OOKY, MaTH HAyKOBe 3HAHHS,
a 3 iHIOro — omaHyBarH peaAbHicTb. BiH BBaxkas, o “gpirocodis sarasom i pisocodist mpasa
30KpeMa He MAIOTh CIIPaBY i3 MIHAUBOIO PEaAbHICTIO, @ “BUBYAIOTH HEOOXIAHI ACIIEKTH PEaAbHO-
cri,” Taki sk “ipel, kaTeropii, MOHATTS 4K anpiopHuit curres.”*

OCKiABKH TaKi KOHIENITYaAbHi KOMITOHEHTH BiAOMBaIOTHCS B AOTIUHII CTPYKTYPi MOBH, Ije II0-
SICHIOE, YOMY $pir0COPHU-aHAAITHKY Ay>Ke 3alikaBAeHi y BUBUEHHI MOBH Ta AOTiKH. CaMe BUKOPH-
CTaHHA AOTIYHUX IPHUMOMIB Y KOHI[ENITyaAbHOMY aHAAi3i 3yMOBAIOE KOHIIENITYaAbHY 11 MOBHY
TOYHICTB, SIKY BOHH BHSIBASIIOTD ¥ CBOIX AOCAiA’KeHHSIX. 3a cAoBaMu byaurina, xoua He Bci ¢piso-
codH-aHAAITHKU IPHUCBSIIYIOTH Cebe BUBUEHHIO AOTIKH, CepeA HHUX € YiTKA TeHACHI}isi BUKOPHUC-
TOBYBaTH [I€PEBark AOTIYHMUX IPUHAOMIB Y KOHIIENITYaAbHOMY aHAAi31.

Poab Aorixu Ta popmaaisanii cripaBai € cyTTeBOIO y Ppirocodii mpasa byaurina. Hacammepen
FI0ro OCHOBHHII TeOpPEeTUYHUI BHeCOK, “HopMaTuBHi crcTeMy,” HaIlMCAaHUI Y CIIBaBTOPCTBI
3 AAIYpOHOM, SIK y>Ke 3a3HaYaA0Ch, € TTAPAAUTMAABHUM IIPUKAAAOM, Y IKOMY AOTiKa BUKOPUCTO-
BYETBCSI SIK TOTYKHHUI IHCTPYMEHT IOPHANIHOTO AaHAAI3Y, TOOTO AASI PEKOHCTPYKIII IIeHTPAAD-
HOTO IOHATTS] HOPMATHBHOI cHcTeMU. TOMY APYTOI0 O3HAKOIO CBITOTASIAY, 260 IIPaBOBOTO IIO-
surusismy, Byaurina, € dopmarvnuii, abo roeivnuil, anaiiz. Boanodac y pamkax Teopii Byanrina
$OpMaAbHO-AOTIYHUI aHAAI3 € HE CAMOAOCTATHbOIO METOI0, a 3aBXKAU AUIIIEe iIHCTPYMEHTOM AAS
TOYHOI Ta MAIAHOI peKOHCTPYKIil IOPUAMYHHX ITOHSATD 1 KOHIIeIIiN. /AOTiKa AHIIe MATPUMYE
OYAb-SIKMI YCIIUIHII aHAAI3 TAKMX KOHIJEITLIiF.

Yepes 3acTOCYBaHHS AOTIKU B AOCAIAYKEHHI IIPaBa, TOOTO 3a YUCTO POPMAABHUM IIOKAZHUKOM,
no3urito Byanrina iHoal Ha3uBarOTh A02iuHUM no3umusiamom. ITpore 1je He BiATIOBiAQ€ AIFICHOCTI.
HasiTb OyAyur mepeKOHAMBHM y CHAI AOTiKM Ta popMaAisariii, BiH BUCTYIIA€ IPOTH TOTO, I[O6
aHaAITHYHY Pir0codiro 3arasoM i Oro MpaBOBUI CBITOTASIA 30KpeMa 3MilllyBaAU 3 AOTIYHUM
no3uTuBisMoM.*' OcOOAMBO HENPUIHITHIMU AASL HHOTO € TaKi Te3H AOTIYHOrO IIO3HTHBI3MY,
sk BepudikariiiHa Teopist IcTUHU Ta iaes, 10 TBEPASKEHHS, SIKi He MOXyYTb OyTH OLjiHeHi sIK ic-
THHHI, € XUOHMMHU.

IIe opniero 3 puc pirocodcpkoi mosutlii Byaurina, sika BnauBae Ha #ioro ¢pirocodiro mpasa,
€ axcioroziunuti ckenmuyusm.* Bin 6asyeTbcs Ha iael, 0 MOPaAbHI, OAITHYHI i ecTeTHYHI Cy-
AJKEHHS 3A€01ABIIOrO 3aA€XKaTh Bip €MOIIil, YYTTiB, CMaKiB i TOMY He KOHTPOAIOIOTHCS PO3yMOM
(Tak 3BaHa eKCTIpecHBHA TeOpis HOpM). BoHu, 6e3yMOBHO, MArOTb 3HAYeHHS, aAe He MOXYTb 6yTn
ICTHHHUMU Y1 XHOHUMH.

ITpoAOBKeHHSM aKCIOAOTIYHOTO CKEITHIIU3MY € CKEITHUIII3M MeTAeTHIHUI, TOOTO CKeITH-
ITM3M IOAO icHyBaHHS 06 ekTuBHMX HOpM. Ha AyMKy ByauriHa, B3arasi Hemae 06 €KTHBHIX HOPM,
OyAb TO MOPaABHi, IPaBOBi, peAiriftai Hopmu Tomo. L]e mepexoHaHHS 3MyIIIy€ HOr0 BCTAHOBHUTH
4iTKe pO3MEXYBaHHS MK OYAb-SIKUM npakmu4Hum nidxodom, o Moxxke OyTU BUIIPABAAHHIL AHIITe

* Byauris, “Moe 6adeHHs panioHaabHOCTI pasa,” 319.
* Byaurin, “Kanr i pisocodis mpasa,” 309.
# Byauriz, “Moe 6aveHHs panioHaAbHOCTI IpaBa,” 322.
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3 TOUKH 30y Cy0 €KTHBHOI Y1 MDKCYO €KTUBHOI METH, i meopemuHHuM, SKIIA HATOMICTb MOXKe
0yTu 06’ €KTHBHO BUITPABAAHHIL 3 TOYKH 30PY iCTHHY Ta XUOHOCTI. L]e 3HAYHOIO MipOIO IOSICHIOE,
yoMmy Byaurin He BBaxae, mo ¢pirocodiro mpapa cAip po3BHBATU 3 TOYKH 30PYy IIPAKTUYHOI Ppisro-
codii.®

®inocodia npaBa bynuriHa: aHaniTM4HUM METO[ONOMIYHUM NO3UTUBI3M

Buxoasdn 3 0cOOAMBOrO 3HAUEHHS AHAAITHYHOL $irocoii y cpiTorasai byaurina, itoro npa-
BOBY pirn0ocodiro, 0e3yMOBHO, CAiA BUHAUUTU AHAAIMU4HOW ir0coPicto npasa, abo 3aCTOCYBaH-
HAM aHaAiTHYHOIL pirocodii A0 chepu npasa. IHakmre KaXKydu, BOHA € IMOHATIHHIM (KOHuenTy-
aAbHMM) aHaAisoM mpasa. “Ha Moo Aymky, — mume Byaurin, — aHaAi3 crpykrypu mpasa, ioro
CKAAAOBHUX YaCTHH i IIepeAyCiM IIPAaBOBUX HOPM Pa30M i3 aHAAI30M 3araAbHUX FOPUAUYHUX TOHATD
€ OCHOBHUM 3aBAAHHSIM dirocodii mpasa.”*

Ilpu nboMy 0cO6AUBICTD aHaAITHYHOTO MipAXOAY Byaurina moasrae y BiapaHHI npioputeTy
He [PaKTUYHOMY, 2 TEOPeTHYHOMY AMCKypCy. Ha foro aymky, pirocodis npasa (abo sarasbna
Teopisi ITpaBa — BiH He 6a4MB Mi>X HIMH BiAMiHHOCTei1) TIOBHHHA CITHPATHCh HA IHCTPYMEHTH, K
IPOIOHYIOTD PirocoPis MOBU | HAYKU, A HE Ti, IO IPOIIOHYE npakmuuna girocodis, i e Ao3BoAsIE
BUpIlTyBaTU IpobAeMy HeBU3HAYEHOCTI IIPABOBUX HOPM, IIIO Ay>Ke BAXKAMBO AASI IIPABO3ACTOCY-
BaHHS. AHAAOTIYHO IOPHAUYHA TEOPisS MOXKe HABYUTHUCS HabaraTo OiAblie 3 AMCKYCIl IIpo mosic-
HEHHS Ta 00 PYHTYBaHHS, IO PO3BHBAETHCS Y Pitocopii HAyKuU, HDK i3 AeGATIB IOAO ITOSICHEHHS
Ta OOIPYHTYBAHHS, 1[0 PO3BUBAIOTBCS B NPaKmu4Hitl girocopii.*

HacrymnHoro 3 HaitBaxamBinux puc pirocodii mpasa Byaurina e npasosuii nosumusizm. Moro
nosurlis Oyaa HazBaHa Pikapao Kapauoao “mocAipoOBHUM MO3UTHBI3MOM”™ Ta eKCKAIO3UBHUM
(BukarounmMM) nosuTuBisMoM. Ha aymxy Kapauoao, nosurusicrcka koHuermis npasa Byaurina
BUPa’KaEThCA TPbOMA TAKMMH T€3aMH: KOHIIENTYaAbHUM ITOAIA MK ITPAaBOM i MOPAAAIO; CKENITH-
LM3M y cdepi eTHKH; HEMOKAMBICTD PO3Pi3HEHHSI ABOX Ha3BaHHX Te3.* Skuito 3 mepiuum Bu3Ha-
ueHHsIM Byauris OessamepedHo OroaXyBaBcs i HaBiTh i3 TOPAICTIO IpeACTaBASIB cebe sIK came
ITOCAIAOBHOTO MPAaBOBOIO MO3UTHUBICTA, TO BIAHECEHHS MOr0 AO eKCKAIO3MBHMX IMO3UTUBICTIB
camum ByaurinuM He miaTpumyBasocs, a peskumu aropamu (narmp., Mapis PeaoHAO) HaBiTh
3anepeuyerbcst.’

Y crarti “Ao mpobaemu 06’ekTHBHOCTI IpaBa’ y mepmoMy mocuAaHHi Byaurin BigmexxoBye
CBOIO MO3HIiIO0 Bis “AOBOAI pO3IOBCIOAKEHOI (ocobauso B Pocii Ta B YKpal'Hi) i1 a6CoAIOT-

* Redondo, “Bulygin’s Analytical Legal Positivism,” 373-74.

* Byauris, “Moe 6a1eHHs panioHaabHOCTI ipaBa,” 319.

* Aus.: Redondo, “Bulygin’s Analytical Legal Positivism,” 374.

* ITur. 3a: Atuensa, “Esrenuit Byabirus u Teopus 10puANIecKoil apryMmenTanuy,” 248.

# Redondo, “Bulygin’s Analytical Legal Positivism,” 376. Boxa mipxpecaoe, mo xo4a Byauriny Oyaa
OAMKYA eKCKAIO3HMBHA KOHIEIILIisl, aAe, OCKIABKM BOHA TIiCHO IOB’sI3aHa 3 KOHIIeNIieio BAaau Pa3a, Bin
ii He mpuiiMas. “Koporko kaxyuw, Teopist Byaurita He mpuxuAbHa Hi AO IHKAIO3BHOTO, Hi AO €KCKAIO-
3MBHOTO IOPHAMYHOIO IIO3UTUBI3MY. MeTOAOAOTIYHMI IHCTPYMeHTApPIH pallioHaAbHOI PeKOHCTPYKIHL
1ioro Teopil Mae Ha MeTi 3abe3mednTH Ii 4iTKY po6OTY, HE3aAEXKHO Bip TOTO, SIKA 3 LIUX ABOX OCHOBHUX
Teopiil BBaxaeThcs Hafikpamoro” (TaM camo, BuHOCKa 17).
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HO TOMHAKOBOI AYMKH, I}O IIO3UTUBI3M ITOASITAE ¥ BUMO3] be33arepevHo BUKOHYBATH BCi HOPMH
no3uTnBHOTO pasa.”* ITpy 11boMYy I1iA IPABOBUM [IO3UTHUBI3MOM BiH PO3YMi€ TeOPil, IO AOTPH-
MYIOTbCS ABOX BUMOT: PO3AIABHOI T€3H i1 Te3U COLIIaAbHUX AXKEPEeA IIPaBa, 3aBASKU AKUM 3MiCT
IIPaBOIIOPSIAKY MO3Ke OYTH AOCAIAXKEHO i BCTAHOBAEHO 0e3BIAHOCHO AO MOPAABHHMX Ta IOAITHY-
HUX LiHHOCTe.*

AAe BUHHKA€E IIUTAaHHA: AO SIKOTO CaMe THITy IIO3UTHBI3MY CAip BiAHecTH #oro Teopito npasa?
3a B0o66i0, icHyI0Tb TpH MAXOAU AO PO3YMIHHS IIPABOBOTO IIO3UTHBI3MY: TEOPETHIHHIL, iA€0AO-
TiYHUI Ta MeTOAOAOTIYHUIL.>" ByAUriH pisko BiAXpemyeTbcs Bip iA€OAOTTYHOTO O3UTHUBI3MY
Apx. Ocrina ta K. Bepr6oma, He IOTOAXKY€ETHCsI i3 30CepeAKEHHSM AHIIIE HA Te3aX, 110 € XapaKTep-
HUMU AASI TEOPETHYHOTO [TO3UTUBI3MY, Ta iAeHTHUIKY€E CBOIO IIO3HUIIIO K HO3UMUBI3M Mermodoro-
2iunuil. Bin moB si3ye #toro 3i cienuidamm MeToAoM (Y IIHPOKOMY CeHci), 260 MAXOAOM, 3aBASKH
SIKOMY IOPUANYHUI TO3UTUBI3M POOUTH CBifl BHECOK Y IOPHAMYHY HAYKY i FOPUAUUHY IIPAKTUKY.
Byauria GopMyArO€ TpH Te3u, Ha SIKi CIIUPAETHCS CyJacHUI (METOAOAOTIYHMIN) TO3HTHUBI3M:

1. Teza npo po3direrms mix npasom i MOPAAAO: IIPABOBA BAAIAHICTS HOPM He O3HAYAE IX MOPAABHOL
BaAipHOCTI (YMHHOCTI), | HaBMaKy, Te, MO HOPMa € MOPAABHO KOPEKTHOI0, He 03HAYaE, IO BOHA
€ JOPUAMYHO BaAIAHOIO...

2. Te3a npo coyiarvri 3J¢£epe/ta npasa: iICHyBaHHs i 3MICT IIpaBa y A€SKIN CIIIABHOTI 3aA€KHUTD Bip,
coriaAbHUX $aKTiB, TOOTO Bip Al (B‘{I/IHKiB) YU ALIABHOCTI YA€HIB IIbOTO CyCITIABCTBA (HOCTaHOB
3aKOHOAABYOTO OPTaHY, CYAOBHX pillleHb, AOTOBOPIB TOIIO).

3. Teza npo duckpeyitinicmp cydosux piuienv>': KOAU IPABO He PEryAIOE NEBHY Ail0, TOOTO
He AA€ pillleHHS AAS 3aTaABHOTO (pOAOBOI‘O) BUIIAAKY, CYAASl MOXKe BUPIIIUTHU ILjel BUIIAAOK
AuckpeniiiHo. I1e o3Hauae, 110 BiH yXBaAIO€ pillleHHS 3TiAHO 3i CBOEIO OITiHKOIO BUITAAKY, TOOTO
Al€ K 3aKOHOAABEID. >

3 mepmMMy ABOMa Te3aMH IOTOAXKYIOThCS BCi HO3UTHBICTH (3 TMMH 4H IHITMMK 0CO6AUBOC-
TsAMU iX iHTeprperanii). Y HUX 3amepedyeTbcs HeoOXiAHUI (AoTidHMI 260 KOHLENTyaAbHHMIA)
3B'SI30K MIXK IIPAaBOM i MOPAAAIO Ta BUKAIOYAETHCS MOXKAMBICTh IPHPOAHOTO IIPaBa IPHU AOIY-
IIleHHI MOPAAbHOI KPUTHKH O3UTUBHOTO IIpaBa. TpeTst Te3a BiAOUBa€E crenudivHy O3ULI0
Byaurina i moaiasieTbcs He Bcima mosuTusictamu. Hanpuxaap, 'anc Keabsen BBaxas, 110 mpaso
He Ma€ [IPOraAMH, 2 TOMY HISIKOI CYAOBOI IIPaBOTBOPYOCTI Oy TH He MOXe.

3a3HaueHi FOAOBHI Te31 METOAOAOTIYHOIO MO3UTHBI3MY ByAurina KOHKpeTH3yIOTbCA Ta AO-
MOBHIOKOTHCS TAKUMU OAOXKEHHAMHU:

— 3aCTOCYBAaHHS aHAAITUYHOTO METOAY KOHIIENITYaAbHOTO aHAAI3Y AO cepH ITpaBa Ta HaAAH-
Hs IIPIOPUTETY iIHCTPYMEHTapPil0 METOAOAOTrIl HAayKH IlepeA IHCTPYMEHTAPIiEM MPAKTUIHOTO

AUCKYPCY;

* Byasirus, “K nmpobaeme 06beKTHBHOCTH IpaBa,” 7.

*# Tam camo.

30 Aus.: “Redondo, Bulygin’s Analytical Legal Positivism,” 375.

3! Mapis Peronpo HasuBae Lo Te3y “Te3010 IIpo HeBusHaYeHiCTh : “Tpere, Te3a Ipo HEBU3HAYEHICTD:
a caMe, IO 3aKOH MO3Xe Oy TH HeBH3HAYEHHM i, B TAKOMY pasi, CYAAL MAIOTb AMCKpeLiiiHi TOBHOBasKEHHS
crsopuru Hosuii 3akon” (Redondo, Bulygin's Analytical Legal Positivism, 376).

52 Eprenmuit Byasirus, “Yro Takoe npaBoBoit mosutusuaM?” B H36pannvie pabomvt 1o meopuu u GurocoPuu
npasa (Cankr-Tlerep6ypr: Aned-Ilpecc, 2016), 38-39.
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— BU3HAHHS CAa0OKOI iHTepIpeTarii Te31 PO COLaAbHI AXXepeaa IIpaBa i 0c0OAMBOI HOpMa-
THUBHOCTI KOHIIENTYaAbHOT'O aHAAi3Y;

— 3abe3meveHHs KOHIEIITYAAbHOI PEKOHCTPYKIII SIK IIPOSIBY aHAAITHIHOTO METOAY depe3
YTOYHEHHS KOHL[ENITY ¥ HACTYIIHOTO IIPAaBUABHOI'O BUKOHAHHS [IOOYAOBH OiABII TOYHOTO Ta IAIA-
HOTO KOHIIENTY;

— CTBOpPEHHSI Ta 3aCTOCYBAHHS METOAOAOTII OOIPYHTYBAHHS CYAOBHX pillleHb y CUTyaLii [Ipo-
TaAMH y CHCTeMi IPAaBOBUX HOPM.

ToAOBHUIT 5Ke CEHC METOAOAOTIYHOTO IIPABOBOTO IIO3UTHUBI3MY IOASITAE B 3abe3IIedeHH] BCiero
CYKYTIHICTIO MOTO IPUHIIHIIIB (Tes) L[iIHHICHO-HENTPAaABHOTO AOCAIAYKEHHS ITPaBa K IParHeHHs
AO ipeaAy BIABHOI Bip IfiHHOCTel HayKu.>

MoneMika 3 Kenb3eHoM: uncTa Teopia npasa i npobnema BanigHocTi®

besymoBHO, KAI090BOIO Qiryporo y cTaHOBAeHHI $pir0CcOPCHKO-ITPaBOBOro CBITOTASAY Byan-
rina 6yB lanc Keabsen, mpo 110 Bid 3a3Ha4aB y CBOIX mpatisix.”> Bopnowac caip 3a3HauuTH, mo By-
AUTIH 6yB He AOTMAaTHYHIM [IOCAIAOBHHKOM BUAQTHOT'O aBCTPINICHKO-aMEPHUKAHCHKOTO pirocoda
IIPaBa, a PaAllle TBOPIUM ITOCAIAOBHHKOM i AOOPO3HIAUBIM KPUTHKOM.

SIKIIJ0 TOBOPHTH ITPO OCHOBHY MeTY OYAUTiHCHKOI KPUTHKH — Iie HAMATAHHS “OYHCTHTH YHCTY
Teopilo mpaBa sK I[iHHICHO-HEATPaAbHY HAayKy BiA 3aAMIIKiB MeTadisuku y camoro Keansena.
Byaurin BusHayae 0CHOBOIOAOXHI ¥ TOMY HEAOTOPKaHHI Te3M YUCTOI Teopil ImpaBa i BBaxae,
IO BCi HECYMICHI 3 IIIMU Te3aMU ITOAOXKeHHs KeAb3eHa MaloTh 6yTH BUAAAEHI 3 YMCTOTO BUEHHS
IIPO IPaBo, W06 Ije BUCHHS SIBASAO COOOI0 HECYIIEPEIAUBY TEOPIIO.

1. Ilpasosuii no3umusizm. Yce IpaBo € HO3UTHBHUM IIPABOM, TOOTO BOHO CKAAAQETHCS 3 HOPM,
IO CTBOPIOIOTHCS i CKACOBYIOTbCS Y€PE3 AFOACBKI Al

2. Mopaavruii ckenmuyusm. He icHye Oyab-sikux “ictunnux Hopm.” Hopmu 3araaom i MopaabHi
HOpMU 30KpeMa He € aHi icruHHUMY, aHi xubHuMu. HeMmae HisIKMX HOpMaTUBHUX $aKTiB,
sIKi 6 BIAITOBiAQAM MOPaABHUM HOPMaM; OTKe, B MOPAAi He iCHy€e 06’ €KTHBHOTO Ii3HAHHSI.

3. ITodia cyuyozo i HaAexHO20. 3 TOTO, IO ACILIO iICHYE, He BUXOAKTS, IO Lie AEI0 IIOBUHHO Oy TH;
i HaBITaK¥, 3 TOTO, 1[0 AEINO IOBUHHO OYTH, He BUXOAWTD, L0 Lie ACIIIO iCHYE.

4. Birvna 6i0 yinnocmeii Hayka npo npaso. Hayka IIpo IpaBo MOASTAE B OIIUCY IIO3UTHBHOIO IIPaBa,
a He y fioro oninni. OLjiHKa IO3UTHBHUX IPABOIIOPSIAKIB SIK CIIPABEAAUBIX 200 HECIIPABEAANBHX
€ CIIPaBOIO IIOAITHKY, 2 HE HAYKH.

53 Aeraavpnime aus.: “Redondo, Bulygin’s Analytical Legal Positivism,” 375-384.

54 Tepmin “validity (nim. Geltung, icr. validez) Moxe mepexaapaTHCh YKpaiHCbKOIO MOBOIO K “AfficHicTD,”
aAe He B OHTOAOTIYHOMY, a HOPMATUBHOMY CeHCi (“BU3HAHHS MPaBOYNHY HeAificHiM”), 460 K “YHHHICTD
(“pusmanns sakony unHHNM ). [TpOTe 3aAAS YHUKHEHHS TAKOT HEOAHO3HAYHOCTI iHOAI BUKOPUCTOBYIOTH
KAaAbKY 3 QaHTAIFICHKOI — “BaAiAHICTD.”

55 AuB. BuHOCKy 14 (€sreniit Byaurin, “Moe 6asenns panjionasbHocti npasa,” Qisocopis npasa i sazarona
meopis npasa 1-2 (2016): 318). 3sicHo, cam ByAurin BU3HABaB TAKOX BIIAUB Ha OTO IPABOBE MUCACHHS
. A. A.Tapra ta Aabda Pocca (i iHIIEX MECAUTEAIB), aA€ aHAAI3 TAKOTO BIIAMBY BHXOAUTD 3a MeKi Ii€i
CTarTTi.

¢ Eprenwnit Byasirun, “TIpo6aema peiicrsureaproctu no Keasseny,” B ‘Hopmamusnoie cucmemol’
u dpyzue pabomui no Purocopuu npasa u sozuxe Hopm, K. 3. Aapaypon, E. B. Byasirus, IT. Tepaerdopc,
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Caip 3a3HaunTH, M0 caM Byaurin HaMaraBcst Ge3repedHo AOTPUMYBATUCS LIUX IIPABHA. Y I0-
Aemirli 3 KeAp3eHOM BiH BiACTOIOBAB YHCTOTY YHCTOI TEOPII 3 EHTY3ia3MOM “TIepIIOXPUCTHSHCTBA.

LixaBolo € mepepyciM AoeMOHCTparlis BIiauBy Ha camoro Keansena ¢irocodii Imanyisa Kanra.
Y crarri “Kanr i cygacHa $irocodist mpasa” ByAuris, CTaBASIH 32 METY AOCAIAMTH BIIAMB KaH-
TiBCHKOI €THKH Ha IIPaBo, I0Ka3aB, mo KeabseH, po3apobAsiioun CBiil IPOEKT MIPaBO3HABCTBA
SIK HAyKH, CIIMPABCs Ha KAaHTIiBCBKY iaero Kareropift raysay. Cam KanT He 3ampomonysaB Takux
KaTeropiit AAS FOpHANYHOT HayKH. 3 Touku 30py KeabseHa, Humu Maau 6 6yTu Kareropii: a) ‘npu-
nucysanns,” abo “inxpuminania” (mim. — Zurechnung, aura. — imputation, poc. — Bmenenue),’’
IJ0 BUPAXKA€ HAAGKHICTD, SIKA PO3KPHBAE CTPYKTYPY IPABOBOTO MUCACHHS 3a THUIOM: Skijo
€ a (3a0uun), T0 nosunno 6ytu b (noxapaunns))” i 6) “ocnosna,” abo “rpynmosna nopma”
(Grundnorm). 3a KeabseHOM, 3aBASKI LM CriejuiqHIM AASL TIPaBa KaTeTOPisM TAY3AY, CTa€
MOXXAUBOIO IOPHAMYHA HAyKa, SIKA CaMa CTBOPIOE IIPEAMET CBOTO IMi3HAHHS.

Aae Byanriz He HaocAill AOTpUMYETbCA TOAOKeHb Keab3eHa, a TBOpUO iX po3BUBAE i HaBITH
kpurukye. Tak, He 6e3 Briausy [apTa, Bit cTBepAXKye, mo noHATTs “npurmcysanns’ (a6o “aucre
HaAesxHe”) GiABII TYMaHHO BUPaae Ti iael, sIki MOXKHA SICHIIITe BUKAACTH 3aBASKH TEOPil pyHK-
Liii MOBH Ta PO3BUTKY ACOHTUYHOI Aorixm.* Kpuruui mipAaeTbCs i MOHATTS OCHOBHOI HOPMH
Keassena. ¥ upomy Byaurin poorpumyerscs iael Aabpa Pocca, sikuit BBaxkaB, M0 “KOHIIEIIIis
BaAiAHOCTI, ¥ AIFICHOCTI SIK 060B’ 513Ky AOTpEMYyBaTUCs HOpMH (06 €KTHBHMI 3MicT B iHTep-
MpeTanil KeAb3eHa) , CyIIepeYUTb OCHOBHUM METOAOAOTIYHHMM T€3aM YHUCTOTO BYEHHS MPO
npaso.”®

Xoua Byaurin BBaskas, mo npoekT KeabseHa 3 poormoBHeHHs KaHTiBcbKoI “KpuTrku uncroro
po3yMy” IIPaBOBHMH KaTeTOPisIMH IAy3Ay He OyB ycmimmHuM, BiH Bu3HaBaB KeabseHa npeacTas-

A. Makuncon; noa pea. E. H. Aucantok. (Canxr-Tlerep6ypr: Msa-so C.-Iletep6. yu-Ta, 2013), 345-346.
Aus. takox: (E. Bulygin, Das Problem der Geltung bei Kelsen. In Hans Kelsen. Staatsrechtslehrer und
Rechtstheoretiker des 20 Jahrhunderts, hrsg. S. L. Paulson, M. Stolleis, (Tiibingen, 2008), 81-82.

37 3 mepekaaAOM HiMeIbKoro TepMidy Zurechnung ykpaiHChKOIO 3aBXXAY BHUHUKAIOTb IIPOOAEMH i, Ha )KaAb,
HeMae 3TOAHU IOAO HOTO TAyMadeHHsI; IPOMOHYIOThCs PisHi BapiaHTh: “punucyBaHHs,” “aTpuobyis,”
“npusuHenHs,” “cTaBaenns (y Buny),” “iHkpuminanis,” “30608 s3anHsa” Tomo. Vi 1ji NOHATTS HeBHOIO
MipOFO BiAGHBAIOTD Pi3Hi aCIIEKTH IIbOTO ITOHSTTS, AA€ He BIAOMBAIOTB FI0r0 ceHCy moBHicTio. [Tparnyan
[epPeAATH el CeHC, MOXKHA HABITh HABECTH IPHKAAA BU3HAYEHHS I[bOTO IMOHSTTS, ke AaBaB Kaur
y “Meradisuni sBuyais”: “Zurechnung (imputatio) in moralischer Bedeutung ist das Urteil , wodurch
jemand als Urheber (causa libera) einer Handlung, die alsdann Thate (factum) heif3t und unter Gesetzen
steht, angesehen wird.” “Zurechnung (imputatio) B MOpaAbHOMY 3HaYeHHi — Lje CyAXKeHHS, 3a SIKMM
XTOCh POSTASIAAETHCA K TBOopelb/aBrop (causa libera) aii, sika noTim HasuBaeTbes Aisuuam (factum)
i ATIOPSIAKOBYETBCS 3AKOHAM.” YPaXOBYIOUH BCi 1ji MipKyBaHHI, BBAXKAEMO, 10 ¥ Gpir0COPCHKO-IIPaBOBOMY
KOHTEKCTi cAip 6yA0 6 3acTOCOBYBaTH 3araAbHUI TepMiH “punucyBans” (IeBHOI cy6 eKTHOCTI HOCiEBi
BiATIOBIAHOT HAA€XXHOT HOBEAiHKH). ITpoTe, BpaxoBy0uH, IO Lje MOHSATTS Ma€ BXKe IIeBHE CTaAe 3HAUCHHS
y IIpaBOBiil HayIl, TO GiABLI HEATPAABHUM OyA€e MOHATTS “TIPUIUCYBAHHS — SIK IPHUIMCYBAHHS BUHH,
cy6’exTHOCTI, 000B’5I3KY Ta iH.

3% €preniit Byaurin, “Kanr i cygacha gpinocodis mpasa,” Qirocodis npasa i 3azarvra meopis npasa 1-2
(2014): 305.

3° Byaurin, “Kanr i cygacHa disocodis mpasa,” 307.

%0 Tam camo, 307.
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HHKOM aHAAITH4HOT Pirocodii sk KoHIenTyasbHOro (MOHATIHHOTO) aHaAisy. [lepeayMoBH X 1€l
aHaAlTHaHOI pirocoii Bin Bb6adas y Karra: “3 1iporo morasiay 4ucre BIeHHs PO IIPaBO € MOIIe-
PeAHMKOM aHaAiTHYHOI pisocodii mpasa, a cam Keabsen — anaaiTianmm pisocopom npasa avant
la lettre,”" 3a3Havatoun mpu 1poOMY, 1O “drcTa Teopis mpasa Keab3eHa sk aHAAI3 MOHSTINHOL
CTPYKTYPH IIPaBOBOI HAYKH 32 CBOIM AyXOM CIaAKye dirocodiro Kanra.”®

ITopisuanns posyminas BaaipHOCTI Y Keavsena ma y ByAuzina st X0y IOYaTH 3 eITi30AY, AKHi

araaye Xyan ITabao AroHco:

06 3posymitu BaxxausicTs poboru Eprenio ByanriHa, s BBaxkao, 110 AOCTATHHO OAHOTO aHEK-
AoTy: 2004 poky B IncruryTi Keansena y BiaHi 6yA0 BcTaHOBAGHO, 1[0 po6 0T, SIKY IIPUITHCYIOTH
Keanseny, CIIpaBAl HAA€XKUTD Keanseny. Y niit mpani lanc Keapsen O6I‘OBOP}OBaB crarTio EBrenio
Byavrina, orry6aikoBaHy HiMelpKo0 MOBOO 1965 p. Takum unHOM 6yAO BUpILIEHO OIIyOAIKyBaTH
AMCKYCiI0 B OAHOMY TOMi, SKHI1 MiCTHB IIepury p060Ty Byawnrina, xputuxy Keabsena, BiATIOBIAD
Byawurina ta pernaiky Big Baasrepa, aupexropa incruryry Keassena. Hebararo ¢irocodis mpasa,
ki mpantoBaan A0 XXI CT., MOXYTb CTBEPAKYBATH, 110 criepedasncs 3 lancom Keassenom.®

PexoHcTpyroeMo Xip AUCKYCil Yepe3 aHAAi3 ITpallb, 3a3HAYCHUX Y IIbOMY PpparMeHTi: IIOYHHAa-
toun 3 poboru €. Byaurina “Tlonsarrs aiesocri” (1965), paai — po6otu Keabsena “BaaipnicTs
Ta pieBicTb mpaBa” (AaTa HANMCAHHA HEBIAOMA), y SIKHil BUCAOBAIOIOTHCS AKiAbKA 3ayBakeHb
IOAO TO3HINI MOAOAOTO Ha TOM Yac AOCAIAHMKA, I HaCaMKiHeIb BiAIIOBiab camoro Byaurina
“3ayBaskenHs A0 ‘Baaipnocri Ta aieBocri mpasa’ Keansena” (2003).%4

CratTio IpO AieBicTh MpaBa Byaurin nounHae 3 aHaAi3y cTaBACHHA Pi3HUX HANpsAMiB $piroco-
¢ii mpaBa Ao 11i€l Kareropii Ta np06AeM1/1 3araAOM 3ayBaKyIO4H, 1[0 IPHPOAHO-TIPaBOBA TEOPisd
HOHSITTIO AIEBOCTI IIPUAIASIE MAAO YBArd, ap’ke TOAOBHE 3YCHAAS BOHA POOUTH HA MOPAAbHIi

CTOPOHI Mpo6AeMU YMHHOCT] [IPaBa; YKCTA TEOPis IPaBa PO3TASAAE AIEBICTD SIK YMOBY YHHHOC-

¢! Byawurin, “Kanr i cygacHa irocodis mpasa,” 310.

62 Tam camo, 310.

6 Juan Pablo Alonso, Buenos Aires University, IVR Executive Committee member. Eugenio
Bulygin (1931-2021). IVR vebsite and blog. Internationale Vereinigung fiir Rechts- und
Sozialphilosophie / International Association for the Philosophy of Law and Social Philosophy https://
ivronlineblog.wordpress.com/2021/05/16/eugenio-bulygin-1931-2021/.

¢ E. Bulygin, “Der Begriff der Wirksamkeit,” Archiv fiir Rechts- und Sozialphilosophie 41 (1965): 39-S8;
H. Kelsen, “Geltung und Wirksamkeit des Rechts,” in Hans Kelsens stete Aktualitit, Walter R. et al.
(hrsg.) (Wien, 2003), 5-21; E. Bulygin, “Bemerkungen zu Kelsen, Geltung und Wirksamkeit des
Rechts,” in Hans Kelsens stete Aktualitit, Walter R. et al. (hrsg.) (Wien, 2003), 23-29. B anraomMoBHOMY
Bapianri: E. Bulygin, “The concept of Efficacy,” in E. Bulygin, Essays in Legal Philosophy (Oxford, 2015),
Ch. 1; xeAp3eHIBCbKY KPUTHKY IIpeACTaBAeHOI TYT Touky 30py AuB.: H. Kelsen, “Validity and Efficacy
of the Law,” in E. Bulygin, Essays in Legal Philosophy, Ch. 2; BiarioBiab Byaurina Ha cTarTio KeapseHa:
E Bulygin, “Remarks on Kelsen’s “Validity and Efficacy of the Law’,” in Essays in Legal Philosophy, Ch. 3;
y pocificbkomoBHOMy BapianTi: E. B. Byasirun, “ITonstue pefictBennocty,” B Eszenuii Bukmoposuu
Byavieun, H3bpannvte pabomot no meopuu u pusocopuu npasa, 273-293; I. KeabseH, “AelcTBUTEABHOCTD
U AeficTBeHHOCTH 1paBa,” 294-315; E. Byasirus, “3amevanust k ‘AefICTBUTEABHOCTH 1 ACFICTBEHHOCTH
npasa’ Keapsena,” 316-323.
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Ti (HeO6XiAHy i AOCTaTHIO) , @ AASL PEAAICTUYHOI Teopii ITpaBa AIEBICTh 3AAUIIAETHCA EAMHOIO
3HAYYLIO BAACTHBICTIO IPAaBOBUX HOPM.®

Tomy Hapaai Byaurin posrasipae cKAaAHOILI, IITO BUHUKAIOTD IIPH ITIAXOAL AO AI€BOCTI 3 TOUKHU
3opy Pocca, IpHYnHaMy SKUX € YABACHHS (SKOTO AOTpPUMYEThCs Takox Keab3eH), mo mpaBo
CKAAAQETHCA BUKAIOUHO 3 HOPM, appecaTaMM AKHX € CyaAl. Bin posraspae pynapameHTaAbHY
BiAMIHHICTD MXX AOTPHUMaHHSM i 3acTOCYBaHHAM HOpM. OCTaHHE pO3pi3HEHHS Ba>KAHBE, SKIITO
3aCTOCYBAHHS BU3HAYATH SIK BUKOPHUCTAHHS HOPM AASI OOIPYHTYBAHHS CYAOBHX pileHb. Aorid-
He o6rpyHTyBaHH}1 Byaurin mpomnoHye BiApi3HATH Bip ICUXOAOTIYHOI MOTHBALlil i po3yMi€ Horo
SIK AOTiYHE BIAHOIIEHHS MiXX HOpMaMH i cyaoBuM pimenHsaM. Ha saBepmenns crarrti Byaurin
TAYMa4YMTh BUCAOBAEHHS ITOAO AIEBOCTI M aHAAI3Y€E 061‘pyHTyBaHHﬂ Ta 3aCTOCOBHICTb KpUTEPIiB
AleBocri, sixi Bin npononye (“Hopma p € AieBoro” Bupaxae, o p 3aCTOCOBYETBCS CYAASIMH,
TO6TO BUKOPUCTOBYETBCS HUMH AAS 06T PyHTYBaHH: CBOiX pimens ). OTxe, KpurepieM AieBocri
HOopMY, 3a Byaurinuy, e 1i rocTuriabeAbHiCTb, TOOTO 3aCTOCOBHICTD CYAAMH.

Sk BipAIOBiAl Ha 3amepevyeHHst KeAb3eHa CTOCOBHO AESIKHX ITOAOXKEHD CTaTTi byAurina Mix
HUMH BiaOyAacs 3a04HA MOAEMIKA 3 TAKUX [IUTAHb:

1. Adpecamu npasosux nopm.

3anepeuenns 1: mynkr 12, nocusanns 11. “ByAunriH <...> CTBEpAXKYE, IO Miil IIOTASIA, 3TIAHO
3 IKUM TIPaBO CYILIIABHO CKAAAAETHCS 3 HOPM, AAPeCaTaMU SKUX € CYAAL, IPUXOBYE BiAMiHHICTb
MI>K AOTPUMAHHSIM HOPM i 3acTocyBaHHIM HOpM. ®® KeAb3eH He IIOTOAKYETHCS 3 GyKBaABHIM
TAYMadeHHSIM IIbOTO IIOAOXKEHHS I YTOYHIOE, IO B FIOr0 BYEHHI “HOPMH IIpaBa CIIPSIMOBaHi
He AMIIE AO CYAAIB, aAe i AO AAMIHICTPATUBHIX OPraHiB, 2 TAKOX AO BCiX Cy0'eKTiB IpaBa, SIKUX
11i HOpMu 3060B’13y10Tb.” BiH Tako)X He IIOTOAXXYETHCSI, IO He PO3PI3HIOE ‘AoaepKaHHs” i “3a-
CTOCYBaHHS IIPaBOBUX HOPM.®’

Dyaurin mapupye 1ieft MOMEHT THM, IO BiH 3BepTA€ yBary He Ha IIOBEPXOBUIT MOMEHT, a BOayae
CMUCAOBY TeHAEHIIiI0 y morasizax KeanbseHa, siky i 6yao nepeiirsro B Hboro A. Poccom, a came
PO Te, 10 “appecaramMu HOPM € cyaal.” Lle BUIAMBa€e 3 KeAb3eHIBCOKOTO BU3HAUEHHS IIPaBa,
SIK “IPEMYCOBOTO IIOPSIAKY AIOACBKOI IToBeAiHKn.” OCKiAbKY HOPMH IIpaBa 3B SI3yIOTh IIEBHI aKTH
IIPEMYCY 3 0COOAUBOIO IIOBEAIHKOIO SIK YMOBOIO, TO BOHH [IEPEBAKHO 3BEPTAIOTHCSI AO CYAIB, 2y
BUKAIOYHUX BUITAAKAX — AO apMiHicTpaTHBHEX opraHiB. IIprdomy Byaurin miakpecatoe, mo me
CIIPaBEAAMBO AO PAHHBOI KOHIIEIIil YHCTOT0 BYEHHS IIPO IIPaBo, a y Buaani 1960 p. Kearsen Bixe
AOAQ€ AO3BIABHI Ta yIIOBHOBXYBaAbHI HOpMH.®®

2. Busnauenns diesocmi ax tocmuyiabesvrocmi.

3anepeuenns 2: myHkT 21, Burocka 13. Keab3eH He IIOTOAXXYETHCS 3 TOAOXKEHHSM, IO “dak-
TUYHO Ai€BICTH IPaBOBOI HOPMH IIOASITAE B TOMY, IO BOHA 3aCTOCOBYeThCs cypamu.”® Ilpore
Byawurin ckapsxutbest, mo Keabsen iioro He posyMie, a HacripaBai BiH, Ha BigMiHy Bip Pocca,

% Byapbirun, “Ilonstue peficteennoctn,” 274-275.
66 « . . »
Keab3seH, “AelicCTBUTEABHOCTD U AHICTBEHHOCTSD IpaBa,” 304.
7 Tam camo.
% Byabirus, “3amedanys K ‘AefCTBUTEAPHOCTH U AelicTBeHHOCTH mpaBa’ Keapsena,” 317.
% Keab3eH, “AefCTBUTEAPHOCTD U ACHCTBEHHOCTH Ipasa,” 312.
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He BBXKAE, L[0 CYAKEHHS IIPO Al€BICTb HOPMH € IlepeAOaYEHHSIM PO MafibyTHE 3aCTOCYBaHHS
HOPM, a 3aCTOCYBAHHS HOPMH ITOASITA€ B TOMY, IIIO “CYAH BUKOPHCTOBYIOTb Il AAST OO PyHTYBaH-
HsI CBOIX pimenn.”””

3. Aoziune susedents 3 npasosux Hopm.

3anepeuenns 3: myHKT 21, BuHOCKA 13. PO3X0AKEHHS ITOATA€E B TOMY, o ByAnriH Hamoasirae
Ha AOTIYHO HeOOXIAHOMY 3B’I3Ky MIXK 3araAbHHMMH Ta iIHAMBiAyaAbHUMU HOpMaMH, a Keabsen
3arepedye Takuil 3B 130K i CTBEPAIXKYE IIPO 0OOB SI3KOBICTh BOABOBOTO AKTY 32 KOKHOIO HOPMOIO.
Byaurin Hamoasirae Ha TaKOMY BUBEACHHI i BBaXAE, IO 33 HASIBHOCTI 3araAbHOI HOPMHU He I10-
Tpi6Hi A0AATKOBI Haka3y OPiLifHIX 0Ci6 KOKHOMY, 1106 BiH IjF0 HOPMY BUKOHYBAB.

4. Aiesicmo ax neo6xidna i docmamus ymosa éaridnocmi (wunnocmi).

3anepeuenns 4: myraktn 221 23. Keab3eH He IIOTOAXXYETHCS 3 TBEPASKEHHSM, IO 3TIAHO 3 9H-
CTHM YYeHHSIM PO IIPABO AIEBICTD € He AUIIe HEOOXIAHOIO, a i AOCTATHBOIO YMOBOIO BaAiAHO-
cri (unHHOCTI) NpaBoBoi HOpMu.”' 3a FOro PO3yMIHHAM, AIEBICTD € AOCTATHBOIO, aA€ He He06-
XiAHOIO YMOBOIO BaAiAHOCTI HopMM.72 Byawurin 3 mocuaaHHsIM Ha TeKcTu camoro Keapsena ao-
BOAUTbH, IO Ai€BicTh BHCTymae HeOOXiAHOK YMOBOI BaAiAHOCTI HOPMH, TOMY
IO AI€EBICTb — €AMHA YMOBA IOCTYAIOBAaHHSI OCHOBHOI HOPMH. AI€BICTD PO3IASIAQETHCS AUIIIE
YMOBOIO AIFICHOCTI, a He IIACTaBOIO, TaKOIO 0CHOBOIO 32 KeAb3eHOM € ocHOBHa HOpMa. BoaHo-
vac 6e3 AleBoCTi HeMae 1 pliicHocTi. HeobOxiaHMit 3B’ 130K, AI€BICTD — €AMHA YMOBa IOCTYAIO-
BaHHS OCHOBHOI HOpMH. ByAurin pesiomMye cBOIO IO3HIII0 TBEPAKEHHAM, 11O “AaHa HOpMa
€ I0OCTHIIiabeAbHOI0, TOOTO BOHA MaE AMCIIO3ULIIAHY BAACTUBICTD AO TOTO, m06 3a BiATIOBIAHUX
YMOB 6yTH 3aCTOCOBAHOIO CyaaMHu. I came 11e — Bce, Mo HeobXiAHO AASI BCTAHOBAEHHS AI€BOCTI
niel Hopmu.””?

ITiacymMoByrouH, MOXKHA CKa3aTH, Mo B AUCKycil 3 KeabseHoM ByAnriH TOBOAUTLCS SK IpaBelib
y IaxXH, AKUi MOCTIfHO aTaKye, He3aAeKHO BiA TOTO, GirypaMu sSKOro KOAbOPY Bil rpae. Moro
aTaKW ITOKA3yIOTh BPa3AMBi MiCIis B KOHIIEIIii OIIOHEHTa, SIK HAABHi, Tak i MOXXAMBi. AAe Taka
KPUTHKA MAa€ KOHCTPYKTUBHHUM XapaKTep i MOTHBYE Ha YAOCKOHAACHHS KOHIIEIITL.

ITpo6aema BaAiAHOCTI IPAaBOBUX HOPM € OAHIEIO i3 [JeHTPAABHUX Y KOHIJEILil METOAOAOT Y-
Horo no3utusisMy Byaurina. OkpiM BkasaHuX Iparib, IpsiMa abo HempsiMa moaeMika 3 Keassenom

3AIfCHIOETBCS TakoX y Takux mpansx: “IIpo6aema aiiicrocri 3a Keabsenom” (2008),7* “Cy-

7% Byasirus, “3aMedaHus K ‘A\efCTBUTEABHOCTH U AeficTBeHHOCTH IpaBa’ Keabsena,” 318.

71 KeabseH, “AelCTBUTEABHOCTD M AEMCTBEHHOCTD,” 314.

72 Tam camo, 315.

73 Byaursid, “3aMedaHus K ‘AefCTBUTEABHOCTH U AeficTBeHHOCTH npaBa’ Keabsena,” 323.

7* Esrennit Byavirun, “IIpo6aema peitcTButeaprocTu mo Keasseny,” B ‘Hopmamusnuie cucmemvr’
u dOpyzue pabomot no durocopuu npasa u rozuxe Hopm, K. 3. Asaypos, E. B. Byasirun, IT. Tepaendopc,
A. Makuncon; nop pea. E. H. Aucamiok (Canxr-Tlerep6ypr: Uspareascrso Cankr-Tlerep6yprckoro
yuusepcurera, 2013), 344-57. Aus. rakox: Eugenio Bulygin, Das Problem der Geltung bei Kelsen.
in Hans Kelsen. Staatsrechtslehrer und Rechtstheoretiker des 20 Jahrhunderts, hrsg. S. L. Paulson, M. Stolleis
(Tiibingen, 2008), 80-95.

162 ISSN 2227-7153  Philosophy of Law and General Theory of Law 1/2022



METOZ0M0M 4YHMI1 MPABOBWIA NO3UTVBI3M EBIEHIA BYJIUTIHA (MAM'ATI BUOATHOI OCOBMCTOCTI)

AOBi pimenHs Ta mpasorsopuicty” (1966),” “Aiiicte npaso i mpaso uunne” (1999),7 “AnTHHO-
Mis B unctomy BuenHi npo npaso Keabsena” (1990)7 Ta in.

Pedaekcyroun mopo MOHATTs BaaiaHOCTi (aunHOCTI), ByAurin ssepTae ysary Ha itoro 6ara-
TO3HAYHICTh. BiAIITOBXYIOUKCH Bia po3pisHeHHsS €xi BpybAeBCbKUM TPHOX aCIIEKTiB IOHATTSI
BaAipHOCTI (anHOCTi) — CHCTeMHO1, aKCIOAOTiYHOI Ta $paKTHIHOI, — ByAaurin mip BaaipHiCTIO
Y BAACHOMY CeHCi po3yMie CHCTeMHY BaAiAHICTb; akcioaoriuny (HOpMaTHBHY) BaAiAHICTD BiH
BBQ)XKa€ AOLIABHIM Ha3UBaTU 3000B sI3yBAABHOIO CHAOX0, GAaKTUIHY AIFICHICTD — AleBicTio.”®

Ane Byaurin He 3ynuHAETHCS Ha IIbOMY, 2 AOAAE IIfe ABi KAacuiKaIlii: po3pi3HsI04H, 3 OAHOTO
60Ky, OIMCOBi (cucremna Ta Cl)aKTI/I‘IHa) i HOpMaTUBHI (306OB’ﬂ3yBaAbHa CHAQ) TIOHSATTS I0pH-
AMYHOI YMHHOCTI, a 3 {HIIOTO — BIAHOCHI Ta a0COAIOTHI MOHSTTS FOPUAMYHOI YHHHOCTI (a6co—
AFOTHUMH € CHCTeMHA T2 HOPMATHBHA BAAIAHICTB, TOMY IIJO BOHH 200 €, 00 BIACYTHI, 2 BIAHOCHOIO
€ paKTHYHA YHMHHICTb, TOMY 1[0 BOHA MOXXe OYTH Pi3HOrO CTYI'IBHH).

Orxe, y3araAbHeHO KaacuiKallis BUAIB, a00 acrexTis, IOPUAMYHOI BaAiAHOCTI (‘{I/IHHOCTi)
BUTASIAQE TaK:

1. Cucmemna wunnicmo (uunmicmo gk maxa), abo npunaiexricmo. Lle omucose i BopHOYAC
abCcoAIOTHE MOHATTA. Y [JbOMY CEHCi HOpMa € IIPABOBOIO, SIKIJO BOHA HAAEKHUTH AO [IPABOBOI
cucreMu. 3a byaurinum, mpHHAAKHICTD HOPMH AO IIPaBOBOI CHCTeMH BH3HAYAETHCS BCTAHOB-
ACHHSAM il KOMITETeHTHIM OPTaHOM (AAS IPABOBOTO 3BUHAI0 — HOTO Ai€BiCTIO).

2. HopmamusHa uunnicmo sk 306083y8asvna cud, abo 0608'3xo08icme. Lle HOpMaTHBHe 110-
HATTA BAaAIAHOCTI, i BOHO € a6COAIOTHHM. Y IIbOMY BHUITAAKY HOPMa € OPUAUYHOIO TOAI 1 TIAbKH
TOAL, KOAM 11 appecaTh 30608’ s13aHi IOBOAUTHCS TaK, 5K L€ nepeAGaquo HOPMOIO.

3. Qaxmuuna wunnicme, abo diesicmo (B iHmwiit po6ori Byanrin 6yae HanoAdraru Ha pospis-
HeHHi TOHATD “Ais” Ta “aieBicTp”). Lle ommcose i BiaHOCHE MOHATTS (MOXKAMBHIA Pi3HMIl CTYTIiHB
AiGBOCTi). Y oMy ceHCi mip IOPUAMYHOIO YMHHICTIO PO3YMI€ThCS BIAHOIIEHHS MiXK HOPMOIO
Ta PpaKTIIHOIO IIOBEAIHKOIO ii aApecarTiB uu Cy6 eKTiB HOPMHL.

75 Esrenuit Byasirus, “Cyae6Hble peleHus 1 ipaBoTBopuectBo, B Eszeruii Buxmoposuy Byivieun, H36pannuie
pabomui no meopuu u $uAOCOPUU npasa, TIep. C AHTAUICKOTO, HEMEIIKOTO, UCIIAHCKOTO, [I0A HAYY. PeA.
M. B. Auronosa, E. H. Asicantok, C. V. Makcumosa (Cankr-Tlerep6ypr: Aaed-TTpecc, 2016), 183-99.
Aus. Takox: Eugenio Bulygin, Essays in Legal Philosophy, eds. C. Bernal, C. Huerta, T. Mazzarese,
J.J. Moreso, P. E. Navarro and S. L. Paulson (Oxford University Press, 2015), 75-87.

76 Eprennii Byanrsin, “AeiicTBuTeAbHOE IPaBO U NPaBo AelicTByOWee,” B H30pantuie paGomvi no meopuu
u purocoduu npasa, 209-21. Aus. takoxx: Eugenio Bulygin, Essays in Legal Philosophy, 284-92.

77 EBrenuit Byabirus, “AHTHHOMIS B 4UCTOM y4eHuH o npase Keavsena,” B 36pannvte pabomut no meopuu
u purocouu npasa, 222—45. Aus. rakox: Eugenio Bulygin, “Antinomy in Kelsen’s Pure Theory of Law”
Ratio Juris 3 (1990): 29-45.

78 EBrenuit Byabirus, “AeficTBUTeABHOE IIPaBo 1 IpaBo AeiicTByomee,” 210. Caip 3a3Haunry, mo Keabsen
TAKOXX IPOIOHYE TPU IOHATTS BAAIAHOCTI — “CTBOpEHHS BIAIIOBIAHO AO BHILOI HOpMH,  0COOAMBE
icHyBaHHs HOpMH, 30608 sI3y104a CHAQ, SIKi He 3ap0BoAbHsIOTh Byaurina (Byasrun, “Cyae6ubre pere-
HUA U npasoTBopuectso,” 192). Ilpu npomy, Ha BigMiny Bip Byaurina, s BBaato, mo inTeprperanis
KeAb3eHOM MOHATTSI BAaAIAHOCTI SIK 0COGAMBOIO iCHyBAaHHS HOPMHU € He IIOMUAKOBUM YH HAAMIPHUM,
a Ay>Xe BBXKAMBHM AASL PO3YMIHHS IIPUPOAU MPaBa Ta HOTO PEAAbHOCTI.
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DByaurin Hanoasirae Ha TOMY, IO IMO3UTHUBICTChKA IOPUANYHA TEOPis He IOBHHHA BHKO-
PHCTOBYBAaTH HOPMaTHBHEe MOHATTS BaaipHocTi.”” HopMaTuBHA YUHHICTD Y TaKOMY pO3y-
MiHHI 03HaYae MOpaAbHe 30008 SI3aHHS MIAKOPSITHUCS IIPABY, & Lje € BIAXOAOM BiA CTpOro
MO3UTUBICTCHKOI TeOPil Ta BHOCUTD CyIepedHiCTh y LiAicHy cucTeMy. BopHouac BiH mpormo-
HY€ I0pHAUYHE OOIPYHTYBaHHs 30608 13yBaabHOI cuan HOpM. Le ii sacTocosHicTs. “Hopma
3aCTOCOBHA, SAKIO CYAAS 30608 s13aHuUit a60 MPaBOMOYHMH 3aCTOCYBATH il AO ACSIKOTI'O KOH-
KPEeTHOTO BI/II‘[aAKy.”SO I me Takox oAHA 3 BIAMIHHHMX pHC IIO3UTHBIiCTCbKOI KOHIemIii Byau-
rifa.

Buxops4u 3 11b0ro aHaAi3y, MOXKHA BUCHYBATH, [0 ByAUTiH CTOITh Ha MO3UILIii OPUANYHOTO
PO3yMiHHA BaAiAHOCTI, p06AH‘II/I AKIIeHT Ha CUCTEMHIN BaAIAHOCTI, KpUTEPieM AKOI BiH BBaXKaB
HaAeXXHe BCTAHOBAeHHs HOpMU. BoaHOUAc BiH AOITyCKa€ BUBHAHHS AI€EBOCTI SIK YMOBY YHHHOCTI,
XO4a H BBXKA€E Ifi MOHATTA BIAHOCHO aBTOHOMHHMH. BiH BiAKHAQ€ MOXXAMBICTD 3aCTOCYBaHHSA
HOPMATHBHOTO aCIIEKTY BaAIAHOCTI SIK 30008513y BAaAbHOI CHAH Yepe3 BiAHECEHHSI i1 A0 MOPaAb-
Horo 0608’s13Kky. ITpoTe B mopaAbmoMy 06roBopeHHi pi3HUX MOHSTD BaaipHOCTI PobepT Arek-
Ci, K IpPeACTaBHUK HEIO3UTHUBI3MY, 3p06HTb aKI[eHT Ha eTUYHOMY IOHATTI BAAIAHOCTI, sIKe
TIOAATAE y “TPABHABHOCTI (KOPEKTHOCTI) #10T0 3MicTy,” AASI ACMOHCTpALIii MOPAABHOTO BHIIPAB-
AaHHAY!

ITosuuis byauriza — e MO3UIIiS OCAIAOBHOTO IOPUAUYHOTO IIO3UTHBI3MY, AASL SIKOTO CHCTEM-
Ha BaAipAHICTD € IleHTpaAbHUM MOHATTAM. Bin mipkpecatoe, mo B Teopii Keabsena e monarTs
ITIOKAQAEHO B OCHOBY ITOHSATTS IIPAaBOBOI CHCTEMH, SIKa BUSHAYAETHCS AK CYKYIHICTb yCiX HOPM,
[0 € YUHHUMU 3TiAHO 3 OCHOBHOIO HOPMOIO. AHAAOTIYHY POAb IIOHATTS CUCTEMHOI YHHHOCTI
Bipirpae B Teopii I'apTa, 3a k010 MpaBoBa CHCTEMA — Iie CYKYTIHICTb YCiX IPaBHA, IO € YNHHUMU
3riAHO 3 [IPABMAOM BU3HAHHS. Y

MNonemMika 3 Anekci: npupofa npasa i cyaoBa NpaBoTBOPYICTb

Ynepune s 03HaHOMUBCS 3 HETIOBTOPHOIO aTMOCPEPOI0 TBOPUMX AUCKYCill, XapaKTePHHX AAS
BcecsiTnix konrpecis MixxnapoaHoi acorjianii ¢pirocodii mpasa Ta coniaabtoi dpirocodii (IVR),
y cepmni 2003 p. y mBepcbkomy Micti AyHa. Tam s mo6auns “y crpasi” ABOX HafaKTHBHIIIHMX
Ha TOM 9ac YYaCHHUKIB JUX AMCKYCiit: €renis Byaurina (Yuisepcuter Byenoc-Afipeca, Apren-
TuHa, npesuperta IVR) i Po6epra Asexci (mpodecopa Yuisepcurery Kias, Himewuuna, npesu-
AeHTa HiMernbkoi cekii IVR, opAHOro 3 maeHapHHUX AGKTOPiB Ha IIbOMY Konrpeci).83 Maitxe
KOXXHY TIA€HAPHY AeKIIiIO Ili MAlCTPH AUCKYCil CYIIPOBOAKYBAAU TOCTPUMH TUTAaHHAMU Ta TAU-
OoxuMu KoMeHTapsiMu. Ha To#t MOMeHT BOHH Byke KiAbKa POKIiB BEAU MXK COOO0 [TOAEMIKY IIOAO

7 Aus. E. Bulygin, “An Antinomy in Kelsen’s Pure Theory of Law,” in Bulygin, E. Essays in Legal Philosophy,
eds. C. Bernal, C. Huerta, T. Mazzarese, J. ]. Moreso, P. E. Navarro and S. L. Paulson (Oxford University
Press, 2015),250-1.

8 Byaurin, “ITpo6aema unanoctr y Keapsena,” ¢. 352.

81 Robert Alexy, “The Argument from Injustice. A Reply to Legal Positivism,” trans. B. Litschewski
Paulson and S. L. Paulson (Oxford: Oxford University Press, 2010): 87.

82 ByauriH, “AeficTBITeABHOE IIPABO M IIPABO AeficTByIommee,” 213

8 Aus: Pobept Anekcn, “TIpupoaa dpuaocodur rpasa,” nep. ¢ araviickoro u kommenTapri C. 1. Makcumosa.
Ipobaemu girocodii npasa 11 (2004): 29-37.
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IIPUPOAM MPaBa, MPEACTaBASIOYH BIATIOBIAHO IIO3UII IIPAaBOBOIO TO3UTUBI3MY Ta HEITO3UTHUBI3-
my (260 mHUpPOKOi KOHIeMNIIii IPUPOAHOTO Mpasa).™

Y moae MOE€i yBaru IIOTPAIUB yiKe TPETii payHA Lji€l MoAeMiKHU 3 Ipo6AeM IIPHPOAHU ITPaBa,
SIKU# BiAOYBCSL Ha MDKHapOAHIiH KoH$epeHil “HefiTpaabHicTs i Teopis mpasa” B iCIIaHCBKOMY
micri JKupona 2010 p. Y 1iit AMCKyCil IPOSBASIIOTBCSE OCOOAMBOCTI IAXOAIB HEMIO3UTHBI3MY
P. Aaexci Ta mo3uTuBisMy €. byanriHa moAO METOAOAOTIT yXBaAeHHS CYAAIBCHKHX pillleHb y CH-
Tyauil paBoBol HeBusHadeHoCTi. [Tepexaaa miei auckycil 6yao omy6aikoBano B yacomnuci “IIpo-
6aemu pirnocodii mpasa.”® YV xoal miel moaemiku Byaurin, pospisHsroun mosuuil crocrepiraga
1 y9aCHHKA, CTBEPAXKYBAB, 110 YIACHUKAMH ‘TIPABOBOI IPU’ € Ti, XTO 3alliKaBACHMUIT He IIPOCTO
B OIIKCi [IpaBa, aAe y BUPiIIeHH] IPaBOBUX IPO0OAEM, — HAIIPUKAAA, CYAAL, AABOKATH Y1 IIPUBATHI
0co6u. SIKII0 IO3KIis criocTepirada IPyHTYETHCS Ha OIKUCI IPaBa, TO ITO3MULIis yYaCHHUKA [IOB SI3aHa
i3 3aCTOCYBaHHSM [IPaBa AAsL BUpIIleHHsI IPAKTHYHUX IPOOAEM. Y LIbOMY CEHCI CYAAL € HAlBaXK-
AUBIINIMMH AIFOBUMHU 0cobaMu. AAe B AIIABHOCTI CyAal HOTpi6Ho PO3AIAATH ABa pi3Hi eTamm.
Bupimryrous mpaBoBy Ipo6aeMy, CYAAS], B IIepIIy 4epry, IOBUHEH 3afHSITH IIO3HUII0 CIIOCTepi-
rava AAst BU3HAYEHHS TOTO, 1[0 HAaKa3y€ YHHHe IpaBo. TyT € TIAbKY ABI MOKAMBOCTI: 460 icHYyIO-
4i IPaBOBi HOPMH IIePeADAYAIOTh OAHO3HAUHE i sICHe pillleHHs y crpasi, a60 — Hi. Y nepiiomy
BUIIAAKY CYAAS 3000B’sI3aHMIT 3aCTOCYBATH OYKBAADHO BUTAyMadeHy HOPMY. Y Ljifl cuTyargii
IPUIHATHOIO AAS CYAAL OyA€ AIIIe TOUKA 30Dy CIIOCTepiraya.

HaromicTb MoXKe cTaTHCS TaK, [0 YUHHE IPABO He MiCTUTb OAHO3HAYHOTO PillleHHs IIPaBOBOi
po6aemu, TOOTO il pilteHHs € HeBU3HAYeHUM. TaKuil CTaH CIIpaB MOXKe BUHHKATH 3 PI3HUX IIPH-
yuH. [To-niepie, A0 HUX HaA@KATb IIeBHi AOTiYHI HEAOAIKH ITPaBOBOI CHCTEMH, TaKi IK HOPMaTUB-
Hi IPOTaAWHH (xoAm IIPaBO HE MiCTUTD PIllIeHHS AASL PO3TASIHYTOIO BUMAAKY) 260 HOPMaTHBHI
CyTepedHOCTi (KOAI/I € KiAbKa HEeCYMiCHUX pimeHb). ITo-apyre, AO HUX MOXXHA BIAHECTH TaK
3BaHi BUIIAAKY MiBTiHI, 260 IIPOTaAMHU BU3HAHHS. Y BCIiX ITMX o6cTaBUHAX CYAAS IIOBUHEH BU3Ha-
YNTH, SIKE PillleHHA MiAASITae 3acTOCyBaHHIO. Lle 03Havag, 1110 B pasi HOPMAaTUBHOI IPOTAAUHY BiH
MOBUHEH “CTBOpUTH” HOBY HOPMY, B pasi cymepeunocTi — (moBHicTio a60 4acTKOBO) “cKacy-

8¢ TTepmmit payHa ix Auckycii Bia6yBcest y 90-x pokax XX cToAiTTs i 6yB OIy6AIKOBaHHI y HIMELIBKUX
suaannsax: E. Bulygin, “Alexy und das Richtigkeitsargument,” in Aarnio A. et. al. (eds) Rechtsnorm
und Rechtswirklichkeit, Festschrift fur Werner Krawietz zum 60 Geburtstag (Berlin: Duncker und
Humblot, 1993); R. Alexy, “Bulygins Kritik des Richtigkeitsarguments,” Gazon Valdes E. et. al. (eds)
Normative Systems in Legal and Moral Theory. Festschrift fur Carlos E. Alchourron and Eugenio
Bulygin (Berlin: Duncker und Humblot, 1997).

Apyruit payHy ix mosemixu 6yB omy0AikOBaHUIT BXKe aHTAIFICHKOI0 MOBOIO B XXypHaai Ratio Juris
(Eugenio Bulygin, “Alexy’s Thesis of Necessary Connection between Law and Morality” Ratio Juris 13,
(2000): 133-137; Robert Alexy, “On the Thesis of a Necessary Connection between Law and Morality:
Bulygin’s Critique,” Ratio Juris 13 (2000): 138-147). Cnip M’k HUMH CTOCYBABCS 3aXHCTY Te3H [IPO
HeOOXiAHUI 3B 430K MiX MPaBOM i MOPaAAIO, 1[0 060B’I3KOBO BHCYBA€ IPETEH3110 Ha IPABUABHICTD a6o
cnpaBepAuBicTb (Asekci) Ta 3anepederHs Takoro 38’ s13ky (Byanrin).

85 EBrenuit Byasirus, “AAeKCH MEXAY MO3UTHBU3MOM M HEIIO3UTHBHU3MOM,” Itep. ¢ aHrA. C. M. Makcumosa
Ipobremu $irocodii npasat. VIII-IX (2012); Pobepr Anexcy, “MeskAy NOSUTUBU3MOM U HETIO3UTUBUS-
Mom? Tperuit orer EBrenuto Byasiruny,” nep. c anra. C. M. Maxcumosa ITpo6aemu girocodii npasa .
VIII-IX (2012). Aus. Takosx: Cepriit Makcumos, Qitocodis npasa: cyuacui inmepnpemayii, 379-411.
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Bary’ NPHHANMHI OAHY 3 THX, IO CyIlepedaTh OAHA OAHIF, a B pa3i MiBTiHI — 3MIHUTH 3MICT Bip-
MOBIAHUX BHpPa3iB. ¥ BCix nux obcTaBuHaAX CYAAS 3MIHIO€ YMHHE IIPaBo.

OaHax MOXXAHIBA CHTYaIlif, 3a SIKOI 3aKOH MiCTHTh OAHO3HAYHe pillleHHS CITPABH, aAe CYAAS
PO3TAsiAQ€ OCTAHHE SIK BKpail HeCIpaBeAAUBe a60 TOMY, IO 3aKOHOAABELb He B3SIB AO YBaru
6yAb-SIKy 3HaTymly sKicTb (aKcioAoriuHa mporaauna), a6o 3 OTAsAy Ha Te, IO CyAAS He CXBAAIOE
BUKOPHCTOBYBaHi 3aKOHOAABIIeM LiHHiCHI kpuTepil. ¥ MOAIOHUX BUMMAAKaX MOXKAMBA BiAMOBa
CYAAI Bip 32CTOCYBaHHS YHHHOI HOPMH i 3BePHEHHS AO iHIIOT (3PEIITOr, CTBOPEHOT HUM CaMUM),
sIKa He HAA€XKAAA AO YMHHOI IIPAaBOBOI CUCTEMHU HAa MOMEHT PUNHATTS IIbOTO PillleHHs.

ITe o3Hauag, o CyaAl 6epyTh yIaCTh — HABITD SIKINO Lje BiAOYBAETHCS AMILE Y BUHSITKOBUX
BHUIIAAKAX — ¥ CTBOPeHHI IpaBa. Takuit CyaAIBCHKUM PO3CYA Y dKOAHOMY Pasi He O3Ha4a€ AOBiAb-
HocTi. CyaAsI 3aCTOCOBYE CBOI BAACHI LIiHHICHI KpUTepii AASI CTBOpEHES, 3MiHH 260 CKaCyBaHHS
npaBoBux HopM. I[Ipu pomy Byauris miakpecaroe, 1o BCi 1ti IPOOAEMH € THIIOBUME AAST 3aCTO-
CyBaHHS, a He AAA iaeHTH(iKanil mpaBa. Lle o3Hayae, MO KOAM CYAAS HE 3aCTOCOBYE YUMHHY
HOPMY 3 OTASIAY Ha Te, 1[0, Ha HOTO AYMKY, 1i BAKOPUCTAHHS IIPU3BEAE AO BEAUKOI HECIIPABEAAH-
BOCTI, a 3aMiCTh IJbOT'O 3aCTOCOBYE iHIIy HOPMY, CTBOPEHY B P€3yAbTaTi HUM CAMHUM, Iie He MOJXX-
Ha OXapaKTepU3yBaTH K MOAU]IKAIIi0 MOHATTA mpaBa. Y TaKHX BUMAAKAX 3MiHIOIOTbCSA HOPMHU
a60 TIpaBHAA IPABOBOI CUCTEMH, a He IIOHATTS Ipasa.®

P. Aaexci, Ha mpoTuBary Byauriny, BBajxae Takuit onuc HeaocrarHim. Ilepeaycim Bin 3BepTae
yBary Ha BUMOT'Y IIPaBHABHOCTI, SIKy 3 HEOOXIAHICTIO BHCYBa€ CyAASL. Aaai, 3 HOro TOYKHU 30Dy,
111 BUMOTA BIAHOCUTBCS He TiABKH AO IMO3MTHBHOIO IIPaBa, aAe M AO CIIPaBEAAHUBOCTI, To6TO
A0 Mopaai. AprymenT Byaunrina Moxe 6yTu iHTepIIpETOBAHUIA SIK TBEPAYKEHHS, 3TIAHO 3 SKUM
YHUKHEHHs “KPafiHbOi HECIIPABEAAMBOCTI” € AHIIE 0COOHCTOI0, 460 Cy6 eEKTHBHOIO, CIIPABOO
CYAAI, a He YMMOCh 06’€eKTUBHO HEeOOXiAHUM 3aBASIKA BUMO31 IIpaBa Ha IPaBUABHICTD. P. Aaekci
3a3HAYaE, 10 IIO3UTUBICT MOXKe IIOTOAUTHUCS 3 TUM, I[O BUMOTIa ITPaBa Ha IIPAaBUABHICTD MiCTUTD
y co0i BUMOI'Y MOPaAbHOI IPAaBHABHOCTI, IIPOTE 3arepedyBaTiMe TBEPASKEHHS PO HeOOXiAHMI
3B'SI30K MK IOPUAMYHOIO YMHHICTIO, 200 I0PHAUYHOIO IIPABUABHICTIO, | MOPAAAIO.

P. Aaexci HamoAsirae Ha HeOOXIAHOMY XapakTepi 3B'SI3Ky MK I0PUAUYHOIO [IPABUABHICTIO
i Mmopaaaro. Koau To3suTHBHE IIpaBO AOITyCKA€ ABi pi3Hi iHTepripeTariii — cipaBepAUBY i Hecrpa-
BEAAIBY, — BUMOTa IIpaBa Ha IIPaBUABHICTb BUMarae iHTeprpeTanii cipaseaansoi. IlJoao mporo
IUTAHHS O3UTHBICTHU i HEMMO3UTHUBICTH He MAIOTh 3HAYHHUX PO3OLKHOCTEH, SIKi IOYNHAIOTHCS
TaM, A€ HOTpi6Ha BIATIOBiAD Ha TUTAHHS, 1[0 BiA6yBa€TbCﬂ, KOAU 06paHo HEeCIIPaBEeAAUBY iHTEp-
nperanito. 3riAHO 3 MO3UTUBI3MOM TaKe PillleHHs € OPUAUYHO OE3AOTAaHHHM PillleHHSM 3 MO-
paAbHHMU AedeKTaMH. 3TiAHO X i3 HeOIIO3UTUBIZMOM Take pillleHHSA € AePeKTHHM He AMIIe
3 MOPaAbHOI, a i 3 IOPHMAUYHOI TOUKHU 30pYy. BOHO € ropuAMYHO AedeKTHHM He AMIIe yepes Te,
IO ITPeTeH3is Ha MOPAAbHY IIPABUABHICTD IIOPYIIYETHCS B Pasi BUHECEHHS MOPAAbHO AePEeKTHO-
IO CyAOBOTO DillleHHs, a ¥ TaK CaMO 4Yepe3 Te, o MPaBOBa BUMOTa IPaBUABHOCTI TaKOX IIOPY-
uryeTbest. Lle mpusBoAUTh A0 HEOOXIAHOCTI LiHHICHOTO, 460 iA€aABHOTO, 3B SI3Ky MDK IPaBOM
i Mmopaaato. ITpu 1poMy BUMOTa ITPAaBHABHOCTI MA€ Ha yBa3i, [0 [IpaBo HeOOXIAHO MiCTUTD ¥ cObi

8 ByAbiruH, “AAeKCH MeXAY IOSUTUBU3MOM H HETIO3UTHBU3MOM,” 36—43.
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AK ipeaAbHUit, Tak i peaabnumit, 260 BrapHuit (odiniitauit), Bumip. Lli aedpextu y 6yab-sxomy
BUMIpi € IPaBOBUMYU AeeKTaMI, OAHAK MOXYTb OYTH aAeKBATHO 3PO3yMiAi AMIITe 32 AOIIOMOLOO
HeIIO3UTUBICTCHKOTO IOHATTS IpaBa. L]eft TeopeTHYHMIT aCIIeKT IPOOAEMH AOIIOBHIOETHCS
[IPaKTHYHUM acIeKToM. SIk6u pepexTHICTD OyAa AMIIE MOPAABHOIO, TO 6YAO 6 BasKKO IIOSICHUTH,
YOMY CYA BHIOI IHCTAHIII IOBMHEH MaTH IIOBHOBAYKEHH CKAaCOBYBaTH HECITPABEAANBE PillleHHS
CyAY HIDKYO] iHCTaHIIil y BUTIAAKAX, KOAU CIIPAaBEAAUBE PillleHHs TaK CaMO CyMiCHe 3 TIO3UTUBHHUM
IIPaBOM, sIK i pimeHHs HecpaBepaAuse.”’

Orxe, sxmo Byaurin onucye NpuiHATTS OPHAMYHIX PillleHb Y BAXKKHIX BUITAAKAX SIK Ipa-
BOTBOPYMII aKT, KHI1 IepeTBOPIOE MOPAAbHI MipKyBaHHS CYAAl Ha IPaBO, TO AAEKCI HAIIOASITA€
He Ha BUIIAAKOBOMY i Cy6 €KTHBHOMY, a HAa HEOOXIAHOMY i1 06 EKTHBHOMY XapaKTepi 3B'SI3Ky MK
IOPHAMYHOIO | MOPAABHOIO IIPaBUABHICTIO. B X0Al oAeMiku BiAOyBaBcs Imepexip Bip pobaeM
IPaBOPO3YMIHHS AO IIPOOAEM 3aCTOCYBAHHS IIPaBa 3aBASKM BUKOPHUCTAHHIO TAKUX METOAOAO-
TiYHO Ba>KAMBUX KOHIIENTIB, SK IO3HUIIiS crlocTepiraya i y9acHHUKA, AMdepeHIiialiisa BUAIB mpo-
TaAWH y TIpaBi, BAMOTA IPaBUAbHOCTI IIPaBa, KPaliHs HECIIPABEAAMBICTb, MOPAaAbHA Ta OPUAMYHA
AePEeKTHICTb CYAAIBCDKUX PillleHb.

l'yMaHiCTUYHUIA NO3UTUBI3M

Bume Bxe 3BepTasach yBara Ha Te, IIj0 OIliHKa IIO3UTHBI3MYy ByAurina gk BapiaHT eKCKAIO3UB-
HOTO (“xcopcmoro”) IIO3UTHBI3MY He BiAIIOBIAAE AIMCHOCTI, OCKIABKH BiH CTOITH 11032 LM
pospisaenHaM.® 3 opHOTO 60Ky, ByAUTiH AOITyCKa€ MOpPaAbHY KPUTHKY IIPaBa, aAe He [IPHIIMAE
TO3UL}iF0 IHKAIO3UBHOTO (M’SIKOTO) TIO3UTUBI3MY 32 FOTO BiAAAHICTb IPAKTHYHOMY PO3YMY, 3 IUM
BiH He MOXe IIOTOAUTHCD, TOMY IO € IPUOIYHUKOM TEOPETHIHOTO PO3YMY i BIABHOI BiA LIIHHOC-
Tel HayKH, AO TOTO XX HOTO AOCBiA OOPOTHOU 3 AUKTATYPOX0 MOTHBYE FOT0 AF060B AO “cTpOroro
npasa.” Aae, 3 iHIIOrO 60Ky, HEIPUMHATTS ByAUTiHIM eTaTHCTCHKOI IO3HLiI, AO SKOI TsDKi€
eKcKAlo3uBHUI osuTuBiaM (y Bepcii Pasa), yTpumye #toro Bis camoiseHTUIKALT 3 KOPCTKUM
nosurtusizsmMom. Lli MOMeHTH, a TAKOXX 3arepeYeHHs NPUIMCYBAHHS O3UTHBI3MY (B posyMiHHi
Byawurina) 0608 13K0BOCTi BUKOHAHHS BCTAHOBAEHUX AePXKaBOIO PABOBUX HOPM, BIAKDHBAIOTb
MOKAMBICTD AOAQTH AO XapaKTePHCTUKH #0T0 Ppir0cOPChKO-TIpaBoBoi mosutyii (aHaAiTuHuMIt
METOAOAOTIYHHE TO3UTHBI3M) Tije i TAKy O3HAKY, K I'yMaHiCTHYHUIL.

Y cBoiit BuxipHii mosurii Byaurin y Ayci KAAaCHYHOTO AlbepaAi3My CIIHpaeTbCs Ha 00pas AIoAU-
HH SIK BIAbHOI, aBTOHOMHOI Ta He3aAeXHOI BiA A€pKaBU iCTOTH (0C06I/ICTOCTi) , AKif MpaBo
(y popwmi zakownis i CIIPAaBEAAUBUX CYAOBHUX pimeHb) MOTPiOHe caMe AASL 3aXHCTY Bip CBaBiAAS
AepiKaBU. Came 3 niei mo3unii BiH AOITycKae KOHPAIKT MixX IIPaBOM i MOPAAAIO, 3a3HAYAI0YH,
IO KOAHM AFOAFIHA BBXKAE, IO Il MOPAABHUM O0OB SI3KOM € 3HEXTYBATH CBOIMH IIPaBOBUMH 300608 sI-
3aHHSIMH, TO BOHA F Ma€ BUMHATH BialloBiAHO. OToXe, TpaBOBUI TO3UTHBI3M byanriHa He 3amepe-
Jye 3HAUYI]OCTi MOPAABHOTO, @ AUIIle BAHOCHTD HOTO “3a AYXKKH IPaBa SIK CUCTEMH HOPM.

IlpaxkTyyHuM BUABOM I'yMaHiCTHYHOI mo3uIlil Byaurina Mo>kHa BBaXKaTH MO0 TIPOIIO3UIIiI0

BUXOAY 3 “TpariuHoi cuTyanii,” To6TO cuTyanii, koau cyaai (abo inmomy cy6’exrosi) Tpeba

87 Anexcu, Mexcdy nosumusuamom u Henosumusuamom, S1-9.
8 AmB. mio crarTio, c. 156, moc. 47.
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YXBaAIOBaTH PilleHHSA B CUTYallil aKCIOAOTTYHOI POraAMHHM — KOAH PillleHHs, 1[0 IPUIIUCYETHCA
3aKOHOM, 3AA€THCS HOMY He AMIIe ITOTaHMM, a ¥ mopousuM. Lle cuTyariis, koAn y cyaai € ropu-
AMYHE 30008 I3aHHS 3aCTOCYBATH IIPABOBY HOPMY i MOPaABHHIT 000B 130K 1T He 3aCTOCOBYBATH:
106 CyaAs He poOUB, BiH IIOpyIIye OAHY 3 HOPM.™

Byawurin He IOropXyeTbcs 3 peacTaBHUKaMu rocHatypaasismy (L. Paa6pyx, P. Asexci), koan
BOHM BiAMOBASIIOTBCSI HA3UBATHU “TIPAaBOM~ YKPAll HeCIIPABEAAMBHI IPABOBUIL pUInc.” AAs
iArocTparii cBO€l MO3MIii BiH HABOAMTD MIPHUKAAA, KOAU Odiljep HaKa3ye COAAATAM KAaTyBaTU
ApemTOBAHOTO AASl OTPUMAHHs BaXXAMBOI iHpopMallil Mpo Bopora i posrasgaae TpU MOXKAUBI
peaxuiii Ha TaKuM HaKa3:

CoAaaT, o TOAiASIE TO3HUITi0 iA€OAOTIYHOTO O3UTHBI3MY Bepr60Ma, BBa’KaTHMe TaKHM Ha-
Ka3 YMHHUM (BaAiAHHM).

CoApar, 1m0 € IPaBOBUM IIO3UTUBICTOM y Ayci Byaurina, mipxyBarume Tak: “Haxkas odinepa
€ IOPUAMYHO YUHHUM (BaAiAHMM), IPOTE MOpaAbHO HenpuitHATHUM. OCKiAbKY BiACYTHiit MO-
PaAbHMIT 000B'SI30K IAKOPSITHCS IIPABOBHM HOPMaM, 51 He 30HMpaioCsi BUKOHYBATHU Ijeil HaKas3
32 MOPAABHHMH ITiACTaBAMH, HABITb SIKILO 5L PU3HKYIO OYTH IOKAPAHUM 32 HEIOKOpY. !

Coapar — npubiunuk Papbpyxa, unio GopMyAy BiH BUBUMB HaIlaM sITh, MipKyBaTHMe TaK:
“Haxas odirjepa € MOPaAbHO IIOPOUYHKM, TOMY BiH He € YacTUHOIO IIpasa. L1iit Haka3 He IIpaBoBHIL,
i Tomy 51 HexTyIO HUM.”*>

Byawurin BBaxag, 1110 03u1lis HO3UTHUBICTA Y ITill CUTYaIlii 3 MOPAABHOI TOUKHU 30Py Ma€ 6iabIe
IIepeBar, HbK IIO3MULisl IPUXUABHUKA IIPHPOAHOTO IIPaBa, AAS IKOTO TAKHIT HAKA3 IIPOCTO He OyAe
3axoHOM. Touxa 30py ByAuriHa moa0 11bOro MUTAHHS € AOBOAI CITIPHO), 0COOAMBO SIKIIO OPIB-
HATH Cy0 €KTUBHUI, a TAKOXK BUTAAKOBHUI XapaKTep PillleHHS COAAATA He BUKOHYBATH MOPAABHO
HeTepIMMUil Hakas (a CTOCOBHO CyAAl — He 3aCTOCOBYBATH MOPAAbHO HENPUAHATHHUI 3aKOH
3 MOPAABHUX IACTaB) i3 06 €KTMBHMM Ta HeOOXiAHMM PillleHHSAM IPU BU3HAHHI TAKOTO HAKa3y
(3aKOHY) yKpail HeCIIpaBeAAMBUM, @ TOMY — HEIIPABOBUM 4epe3 BIACY THICTb y HbOTO MOPAAbHOL
upHHOCTI. [TpoTe ameAsinist AO MOPaABHUX ITIACTAB [IPH YXBAA€HHI pillleHb BKa3ye Ha Te, o 06pa3
ATOAMHH, Ha KU CIIUPAETHCS MO3UTHBI3M Byaurina, He € 06pa3soM 6e3AyMHOT0 MeXaHIYHOTO
BUKOHABIISI OyAb-SIKHX HAaKa3iB.

Taxa [O3HUList 3yMOBAIOE TAKOXX FOT0 aBTOPCHKHUI IMIAXIA AO OOTPYHTYBAHHS [IPaB AFOAVHH.
Byaurin BBaxka€e MOpaAbHUI CKENTHILIU3M, SIKHI 3aIlepedye YHiBePCAAbHY Ta CIIPAaBEAAMBY CHC-
TeMy HOPM, HEOOXIiAHOIO O3HAKOIO IIPABOBOTO IIO3UTHBI3MY. AASI HOTO BCE IIPABO € IIPABOM
n103uTHBHUM (TO6TO CTBOPEHHM AIOABMH), @ TOMY HiSIKOTO IPUPOAHOTO TIPaBa YH iAeaAbHOT
Mopani He icHye (OHTOAOTIYHMI CKeNTUIM3M), 260 BOHA HEAOCTYTIHA AIOACBKOMY po3ymy (THo-
CeOAOTiuHMIt CKenTHIU3M). I3 3arepedeHHs a6COAIOTHUX, 06 EKTHBHO 3HATYIINX MOPAABHUX
HOpM ByAuriH BUBOAUTD HEMOXKAUBICTD “a6COAIOTHHX MOPAAbHUX IIpaB AroAnHU.” ITpoTe, 3ame-

% Aus.: Eprennit Byasirun, “OcHoBana au puaocous mpasa (ee gacTp) Ha omubke,” B Hsbpantvie
pabomvt no meopuu u urocopuu npasa, 53.

% TaM camo.

°! Tam camo.

°> TaM camo.
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peuyroun ix abCOAIOTHICTD, BiH He 3allepedye 3HAYYN[OCTI MOPAABHUX IIPAB SIK IEBHUX BUMOT
YU 3aKAMKIB AO “TIO3UTHBHOTO NIPABOIIOPSAKY, SKi CTABASTBCA 3 TOYKH 30py (IIO3MTHBHOI) MO-

paai”?

OTxe, BOHH BUSHAIOTHCS TA OOIPYHTOBYIOTHCS B MEXKAX KOXKHOI KOHKPETHOI KyABTYPHU
i miA BIIAMBOM IIPUTaMaHHOI iff KOHKpeTHOI Mopaai. 3a ByaurituM, “MopasbHi IpaBa AIOAUHK
He € AAHOCTSIMH, a AMIIEe IPeTeH3iAMH Ta BUMOTaMU. YIleplie IIpaBa AFOAUHH CTalOTh OCSKHUMU
AMIIIE MIASXOM IX O3UTHBAL] Yepe3 3aKOHOTBOPYICTb (BrAIOUAROUH IPUMHATTS KOHCTUTYILi)
a60 yepe3 MibKHapoOAHe mpaBo. TiABKH ITiCAS TAKOI MO3UTHUBALII MOBa MOXKe MTH IIPO IPABOBi,
a He CYTO MOpaAbHi ITpaBa AIoAUHH. ** BoAHOYAC caMe BIACYTHICTb IIOIIEPEAHBO] 3aXHINEHOCTI
IPaB AIOAMHU IIPUPOAHHM IIPABOM Ta AOCOAIOTHOIO MOPAAAIO BHMArae, Ha AyMKy HayKOBIIS,
IIOAITMYHOTO BU3HAHHSI, ‘IO TaKi IPaBa HACIIPABAL € KPUXKUMHU I TOMY SIBASIFOTH COOOI0 Take
AOCSITHEHHSI AIOACTBA, SIKe CAip obepiraTi.””® B ocTaHHPOMY ITIOAOXKEHHI AYHAE 3aKAHK Oepertu
IIpaBa AIOAUHH SIK HAAOQHHS TOHKOTO LIIAPY AIOACBKOI KYABTYPH i Bpa3AHBY YMOBY TiAHOTO AIOA-
CBKOTO iCHYBAHHS, IIOAIOHO AO TOTO SIK €KOAOTH 3aKAUKAIOTb OeperTu IPHUPOAY SIK YMOBY AIOA-
CBKOTO JKUTTS 3aTaAOM.

BucHoBKM

€preniil Bikropouu Byanrin — AroarHA cKAQAHOT AOAL, aAe BOAHOYAC i3 CHABHOIO BOAEIO
Ta IUPUM ceplieM. I3 ANTHHCTBA Bil 6yB 3aHYpeHHI B IHTEAEKTYaAbHY aTMOCepy Ta BUPOOUB
3AATHICTD ITOCTIMHO IpaIffoBaTh Hap co6010. BiH yBi6paB y cebe 6araTo mapis AFOACHKOI KYABTY-
PH BiATIOBiAHO AO MOB, IKUMH BiH BOAOAIB. Baskko mepeoniHuTH 10ro poAb y po3BUTKY ¢iroco-
$ii mpaBa B AaTHHCBKOMY cBiTi (aAe i1 pelTa CBiTy He 3aAMIIMAACS Ge3 BIAMBY HOTO iaeil Ta OTO
0CO6UCTOI YapiBHOCT, BKAIOYAIOYH 1 YKpaIHy) , Y CTBOpeHHi HarfioHaAbHOI acorjiarii IVR, y Ai-
SIABHOCTI SIKOI BiH OpaB 6e3I10cepeAHI0 y4acTb i OmiKyBas il mepii KPOKH.

€. Byaurin 6yB BiaAaHHIT TAKOMY OOpPaHOMY Ije B MOAOAI POKH HAIPSIMY PO3yMiHHS IIpaBa,
SK FOPUAUYHHUN [TO3UTHBI3M, aA€ HE B IOTO eTaTHCTCbKOMY, a METOAOAOTIYHOMY BapiaHTi, 3a-
CTOCOBYIOYM METOA KOHIIENITYaABHOTO aHAAI3Y, IPUTAMAHHUI aHAAITHYHIN $pirocodii, oo mpaso-
BOI cdepu. BiH mocAiAOBHO AOTPUMYBaBCA MO3UTHBICTCHKOTO iAeaAy BiABHOI Bip IiHHOCTeM
HayKH i IParHeHHsI CIIPATHCS B OOIPYHTYBAHHI TOAOBHUX 3aBAAHD IIbOTO HAIIPSIMY HA METOAO-
Aoriro Hayku i MoBu. ITopsip 3i cBoiM Apyrom i mocriiinum criBaBTopoM Kapaocom Aaayporom
Byaurin 3po6uB IpopuB y 3aCTOCYBaHHI anapary cy4acHol ¢OpMaAbHOI AOTIKH AO aHAAI3y
HOPMaTHBHUX CUCTeM i IpaBoOBOI cdpepu 3araAoM.

Horo MeTOAOAOTIYHHIT AHAAITUYHHI ITO3UTHBI3M BUPa’KaBCsl Y TPhOX PYHAAMEHTAABHIX Te3aX:
Tesi BiAokpemaeHHs (IpaBa Bip MOpaAi), Tesi coriaAbHUX AXKepeA TpaBa (SIK Pe3yABTaTy AOACHKOT
AiS[AbHOCTi) 1Te3l HeBU3HAYEHOCTI IIPaBa, abo AO3BOAY CYAAIBCBKOI AMICKpelil, B pa3i HEMOBHOTH
mpasa. Bin samepeuyBaB MOpaAbHUIT 060B 30K MIAKOPSITHCS IPAaBOBUM HOPMaM, d IIPABOBY
HOPMAaTHBHICTb BOaYaB y 3aCTOCYBAHHI CYAASIMHE [IPABOBUX HOPM.

%% €prewiit Byaurin, “Ao npo6aemu o6rpyHTyBanHs npas AroauEy,” IIpobaemu dirocodii npasa 1. IV-V
(2008): 152
% Tam camo.
% Tam camo.
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OaHuM i3 HafiBaxAnBilUX BHeCKiB Byanria B Teopiio i pirocodiro mpasa OyB pO3BUTOK TeO-
pii BaaipHOCTI, a60 ynHHOCTI, IpaBa. Bin po3pi3HsIB cucTeMHY BaAiAHICTB, a00 BaAipHICTD
SIK IPUHAAEXKHICTb, HOPMaTUBHY BaAiAHICTD 1 paKTHIHY BaAiAHICTD. Y AyCi IOpUAMYHOrO MO3H-
THBi3MY BiH BBa)XaB 32 BAACHUII IIPOSIB BAAIAHOCTI 1i cICTeMHY $pOpPMY, TOAOBHUM BUSIBOM SIKOI,
Ha FOTO AYMKY, € HAA€KHE BCTAHOBACHHS HOPM IIPAaBOMOYHUMH opraHamu. IOpuamdny cuay,
260 000B'SI3KOBICTD BUKOHAHHS, HOPM BiH BHOKPEMAIOBAB BiA IIOHSTTS IOPUAMYHOI BAAIAHOCTI,
3aIepevyIour MOPAABHY 000B SI3KOBICTh IIOKOPH IIPaBOBUM HOpMaM. ITip pakTHIHOIO BaAiAHICTIO
BiH PO3YMiB AI€BICT IPaBOBHX HOPM.

OpHiero i3 XapaKTePHHUX PUC TBOPUYOCTi Byaurina caip BBaXkaTu f10ro HaljiAeHiCTb Ha ACKYCIIO:
BiH HEOAHOPA30BO 3aXMI]aB CBOI ITO3UIIil B OAEMIITi 3 TAKUMU BUAATHUMU $pirocodamu pasa,
sk Tanc Keabsen (mpo6aema Baaipnocri), Ota Baitn6eprep (onTosoris Hopm), Pobepr Aaekci
(mpupoaa mpaBa Ta BUSHAHHS CyAOBOI IPAaBOTBOPYOCTI), a Takox Akosed Pas (cyTs mpasoBoro
nosutusismy) i Cprosan Xaak (IjoA0 MOXKAMBOCTe# AOTiKH B IIPaBi).

Posrasia ByaurinumM npasa ik HOpPMaTHBHOI CUCTEMH 3HAYHOIO MipPOIO PO3IIMPUB TOPU30HTU
FI0ro AOTIYHOTO aHaAi3y. BoaHOYAc BiH mepepbadaB BpaxyBaHHs aKTUBHOCTI AFOAMHH SIK CY0 €K-
Ta IpaBa, MOPaAbHA TIO3HIIis AKOI Ma€ IepeBary mnepes $opMari3sMOM HOPMH B KOHTEKCTi CYA-
AIBCBKOI [IPAaBOTBOPYOCTL, CKAAQAHOTO €K3HCTEHIIIFIHOrO BUOOPY I OOIPYHTYBaHHS [IPaB AFOAUHU
SIK YHIKAABHOT'O AOCBIAY, SIKHI CAiA 060B I3KOBO 36epirar, 3aBAIKH YOMY I'yMaHiCTHYHUI BUMIpP
IIpaBa TaKOXX 3HAXOAUTDH CBOIO PEaAi3alfif0 y KAIOYOBMX aCIeKTaX IIPaBOBOI KOHIIEMIil I[bOro
BUAATHOTO $pirocoda mpasa.

© C. Makcumos, 2022
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Cepriit MakcumoB. MeToaoAoOriuHMiT TpaBoBHil mozuTuBisM €Brenist Byaurina (mam’sri
BHAATHOI 0CO6HCTOCTI)
Amnoranis. Crarrs, npucssdena nam s1i €srenis Byaurina (1931-2021) — xapkis’ sHuHA 32 Ha-
)
POAYKEHHSM Ta BUAATHOTO aPreHTHHCHKOTO (irocoda Impasa, 3acAy»eHOro podecopa YHiBepcuTeTy
Byenoc-Aiipeca, npesuaenta MixkaapopHoi acorianii ¢piaocodii mpasa i coniasbHoi Ppirocodii
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(1999-2003), 0AHOTO 3 HABIAMBOBIIIUX TPEACTABHHUKIB CY4aCHOTO MPABOBOTO Mo3utuBiamy. Ha oc-
HOBI aBTO610rpadivHIX IITPUXIB, CIIOTAAIB APY3iB i 0COOMCTOrO AOCBiAY CIIIAKYBAHHS aBTOPa 3 LIi€I0
BHAATHOIO OCOOHCTICTIO OIMCYIOTHCSI OCHOBHI eTarmv XXUTTs i TBopyocTi €. Byaurina: xapxiBcokuii,
aBCTPIHMCHKUH, ApTeHTUHCHKHUH, KOCMOIIOAITHIHHI. ] [O3UTHBHO OITiHIOETHCS BIIAUB HOTO aKaAeMIYHHX
npanp i 0coOUCTOCT] Ha pO3BUTOK CydacHOI $pirocodii Ta Teopil mpasa B YKpaiHi.

3HauHa yBara y CTaTTi IPUAIASETBCS aHAAIZY $pirocopcpko-TIpaBoBoro cBiTorasiay €. byanrina,
SIKUH BiH OAHO3HAYHO iAeHTI/I(I)iKye SIK IIPABOBUM MO3UTHBI3M, aAe IIPU l'[OI'AI/I6AeHOMy aHaAi3i ioro
PO3yMiHHA MpaBa AOIIOBHIOETHCS BIAMIHHMMU O3HAKaMH M MOXKe 6YTI/I BU3HAYEHUM SIK aHAAITUYHUI,
METOAOAOTTYHHMI Ta I'YMAHICTUYIHUMN IIPABOBUI IIO3UTUBI3M. POSKPI/IBaIOTbCH TOAOBHI METOAOAOTIYHI
MIOAOXKeHH Teopil mpasa €. byanrina, BKAIOYar0ur KOHIIEI il HOPMaTHBHOCTI, BAAIAHOCTi, TOAOAQHHS
IOPUAMYHUX IPOTAAKH TOIIO. AeMOHCTPYETHCS HOTO MMOAEMIYHUE AAp Ha IIPHKAAAL AUCKYCiFi 3 TarCcOM
Keapsenom i PobepTom Anexci.

KarouoBi caoBa: €sreniit byaurin; HOpMaTHBHI CHCTeMHU; ACOHTHYHA AOTiKa; IIPaBO; IPABOBUI
MIO3UTHUBI3M; IIPABO i MOPaAb; aHAAITHYHA $pir0COPis TpaBa; METOAOAOTIUHUI TO3UTHBI3M; T'yMaHic-
THYHHUM IIO3UTUBI3M.

Sergiy Maksymov. Eugenio Bulygin’s Methodological Legal Positivism (In Memory of an
Outstanding Personality)

Abstract. This article is dedicated to the memory of Eugenio Bulygin (1931-2021) - a native
of Kharkivand an eminent Argentine legal philosopher, honorary professor at the University of Buenos
Aires, president of the International Association for Philosophy of Law and Social Philosophy
(1999-2003), and one of the most influential representatives of contemporary legal positivism.
Drawing on autobiographical details, memories of friends, and the author’s personal interactions
with this remarkable figure, the article outlines the key stages of Eugenio Bulygin’s life and work:
his Kharkiv, Austrian, Argentine, and cosmopolitan periods. The profound impact of his academic
contributions and personality on the development of contemporary philosophy and legal theory
in Ukraine is positively evaluated.

Special attention is devoted to analyzing Eugenio Bulygin’s legal-philosophical worldview, which
he unequivocally identifies as legal positivism. However, upon deeper analysis, his understanding of law
incorporates distinctive features and can be defined as analytical, methodological, and humanistic
legal positivism. The article elucidates the core methodological tenets of Bulygin’s legal theory,
including his concepts of normativity, validity, and addressing legal gaps, among others. His talent
for polemics is demonstrated through examples of his debates with Hans Kelsen and Robert Alexy.

Keywords: Eugenio Bulygin; normative systems; logic in law; law; legal positivism; law and
morality; analytical philosophy of law; methodological positivism; humanistic positivism.
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[BA [IBOBUMIPHI TEMNEPAMEHTM IOPUOMNYHOI HAYKW TA NUTAHHA
KOMOOUOIKAL]II

CHYIOTb LIOHANMEHIIIe ABi KYABTYPH IIPABOBOTO 3HAHHS, KOYKHA 3 SIKHX y TIeBHHI CIIOCi6

IIpeTeHAY€ Ha aBTOPUTETHE TAYMadeHHS TOro, Mo € rnpaso. KoxkHa i3 IIUX KYABTYp

y CBOEMY BHYTPIiIIHbOMY YCTPOI MiCTHTD CBOEPIAHY Iapy npoTHaexxHoCTel. OAHY
3 HUX, IMOBIpHO, MOXXHA OTOTOXXHUTH 3 KOHTUHEHTAABHO-EBPOIEHCHKOIO TPAAHIIIEI0, TOAL
K iHIIa, 6€3CyMHIBHO, perpe3eHTye NpaBoBy KyAbTypy Crioaydenux Illtaris AmMepuxu.
B o60x Bunapxax topuduuna nayka (legal scholarship)' mocrae y ABox popmax, mo 3a cBoero
CYTHICTIO € B3aeMOHecyMicHUMH. BTim, monpu 1o HecyMicHICTb, iXHe cHiBiCHyBaHHS
€ IIIAKOM MO>KAHBHM.

Y 1oAaABIIOMY BUKAAAL 51 MO Ha MeTi OKPeCAUTH OOMABI 3a3HAUEeH]I KYABTYPH, a TAKOXK
IpoaHaAisyBaTH, K Ha HUX BIIAMBA€ mpolec KoMopudixanii? opuduunoi nayxu (legal
scholarship).

ITip TepminOM KOMOAUIKAILisl, BXXUTHM Y LIbOMY KOHTEKCTI, CAiA pO3YMiTH TOM $aKT, IO Bap-
TiCTb IOPUAMYHOI eKCIIepTU3H a60 3AATHOCTI il TP OAYKyBATH BUSHAYAETHCSI, XOUA I He BUKAIOU-

*Asexcanpep CoMek, AOKTOP IpaBa, mpodecop ¢pirocodil mpasa OpHAUIHOTO paKyAsbTeTy BiaeHCHKOTO
yHiBepcureTy, ABCTpis.

Alexander Somek, Dr. Hab., Professor of legal philosophy at the Faculty of Law, University of Vienna,
Austria.

e-mail: alexander.somek@univie.ac.at

**Somek A. Two times two temperaments of legal scholarship and the question of commodification.
European Law Open. Cambridge University Press (2022), 1, 627-634. Tlepexaap 3 aHraificpkoi
C. Makcumosa.

! AASI TIO3HAYEHHS IIPAKTUHO OPIEHTOBAHOTO IIPABOBOTO 3HAHHS aBTOP 3acTocoBye TepMiH legal scholarship.
OAHaK I1e OHSATTSI He Ma€ OAHO3HAYHOTO ITePeKAAAY YKPAIHChKOIO MOBOKO. BAM3bKIMY 3a 3HAYEHHSIM Ty T
MOXyYTb OyTH TepMiHH “FOPUAUYHA AOKTPHHA 200 “IOPHAMYHA AOTMATHKA,” AA€ Iii MOHATTS BCe XK TaKH
MaIOTh 0COOAMBE CMHCAOBE HaBAaHTAKEHHS B YKPAIHCBKIll IPAaBOBiil cuCTeMi, a TOMY iX 3aCTOCYBaHHS
B IIepeKAaAi 3By3HAO 6 3HAYEHHS KAIOUOBOIO KOHIeNTy Iiel crarTi. ToMy Mu B mepexaaai repminy legal
scholarship 6yaemo 3acTocoByBaTu MOHSTTS “0puduyna Hayka” KyPCUBOM i 3 AOAABAHHSIM y AyKKax
tepminy legal scholarship, mj06 BippisHITH 1jeit eMIipUYHHIIT, 460 IPAKTUIHMUI, CEHC IIOHSTTS HAYKA BiA
TEOPETUIHOTIO, 260 GiAbII 3BUYHOTIO, CEHCY, 1[0 BIATIOBIAQ€ TEpMiHy legal science. — [Tpumimka nepemaaauu.
? “Komopudikania” (Bis anra. commodification) — ne ¢pirocodpcpkuit Ta COLiOKyABTYpHHUIL TepMiH,
IO ONHCY€ MPOLeC IepeTBOPEeHHs Y0roch (HAIPHKAAA, 3HAHHS, BIAHOCHH, 4acy) Ha TOBap, To6To
Ha I[OCH, IO MOXKHA KYIIUTH, IIPOAATH 260 OOMIHSTH Ha PUHKY. BiH IMPIIuHiT i rANOIIMIL, HIX IPOCTO
“xoMepriiaAizantisi,” sIKa € IPAKTHYHOIO peaAisalfiero Ta BUKOPUCTAHHSM [JbOTO IIEPEeTBOPEHHS y bisHeci
un mpopaxax. — ITpumimka nepexradaua.
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Anekcangep Comek

HO, Yepe3 MeXaHi3MH PUHKOBOro ob6MiHy. SJkumu 6 He 6yan KpuTepii, 3a SKUMH MH HAAQAEMO
3HAYYIOCTIi IPaBOBOMY I1i3HAHHIO, BOHO ITOTEHIIIMHO MOXe IIOPOAKYBATH IIOTIMT i, BIAIIOBIAHO,
OIIiHIOBATHCS 3 OTASAY Ha HOTO BiAITIOBIAHICTb IIEBHUM CTAaHAAPTAM SKOCTi. ¥ IeBHOMY CeHCi
MAETDHCS AMIIE ITPO MOCAIAOBHE TPOBEACHHS AOTiKM OCHOBHOT'O HANIPSAMY €eKOHOMIYHOTO aHAAi3Y
npasa (law and economics), 3acTOCOBaHOI He AMIIe AO IPaBa SIK CyKyIHOCT HOPM, a it A0 caMo-
ro IPaBOBOTrO MuCAeHHS. Tak caMo, sIK LiHHICTb Cy6 €KTUBHOIO [IpaBa B KOHKPETHIN cHTYyarjil
BUMIPIOETHCS Ha OCHOBI PAKTHIHOI 400 YSIBHOI TOTOBHOCTI IIAQTHTH 3a HBOTO,” LiHHICTD IOpH-
AMYHOI eKCIIePTHU3H IMAAATAa€ TPOLIOBiH onini. YoMy 6, — IK MOXXHa IpOHIYHO 3ayBaXKUTH, —
He BBXKATH HAMOIABII KOPEKTHUM CaMe TOM IOPUAMYHUI AHAAI3, 3a SIKUI KAIEHTH TOTOB] 3aI1Aa-
TUTH HaiOiAbIe?

1. 3HaHHA AK HaBMYKa

TTepmmit miAXiA AO IPABOBOTO 3HAHHS HAMOUEBHAHIIIE BUSBASIETBCS Y CIIOCOOI, SIKMM Y KOH-
TEKCTi aMepUKaHChKOI OPUAMIHOI OCBITH CTYAEHTaM IMPHUIIENAIOETHCS HE AMIIE POAb FOPHCTA, A
11 C110Ci6 IopUAMYHOTO MUCAeHHS. Kypcn 3 FOpHANYIHIX AOCAIAXKEHD Ta IHCbMa* HABYAIOTH CTY-
AEHTIB CTBOPIOBATH Pi3Hi TMIIM IPaBOBUX TEKCTiB, a TAKOXK 3aCTOCOBYBATH HU3KY TE€XHIYHUX
TIOHATb: HATIPHKAQAA, IOHATTS “piuenns no cymi” (aura. holding) — A0 KOHKpeTHHX IPHKAAAIB,®
i3 IKMMM BOHM O3HAHOMAIOIOTHCS B HaBJaABHHX MaTepiasax. OKpiM TOTo, IO Taki 3aHATTS AO-
3BOASIIOTb CTYAEHTAM OIIAHYBaTU 6a30Bi IHTeAeKTyaAbHI IHCTPYMEHTH, HABIAHHS [IPOAOBIXKYETh-
cs'y popMi YNCACHHUX IIPAKTHYHUX BIIPAB — BiA iMITOBAHUX KPUMiHAABHHX ITPOLIECIB AO 3MOAE-
AbOBAHUX ANEAAL[ITHUX CAyXaHb. 110 MpakTUYHO Opi€EHTOBAaHY MiATOTOBKY, HaBiTh SKI[O BOHA
He € $OPMAABHO OOOB'SI3KOBOIO YACTHHOI HABYAABHOI IPOrPaMH, YaCTO AOIIOBHIOIOTb CTAXKY-
BaHHAM i MPAKTHKOIO B Pi3HUX YCTAaHOBAX, A€ CTYACHTH MOXKYTb Ha BAACHOMY AOCBiAl O3HAMO-
MUTHCS 3 PYHKITIOHYBAaHHAM iHCTUTYIIif IPaBOBOI CUCTEMH.

BescyMHIBHO, I1efl CIPSIMOBAHMIT Ha 3000y TTsI HABUYOK ITAXiA AO HABYAHHS MA€ BEAUKY IIiH-
HICTb He AMIIE TOMY, IIJ0 BiH 03HaMOMAIO€ CTYAGHTIB i3 BUAAMH ITPpodeciiiHOI ALSIABHOCTI, fKa
IIOTEHIIHHO MOXKe 3abesmeynTy IM IPHOYTOK ¥ MaitOyTHbOMY. BiH TakOX HesIBHO TPAHCAIOE
IeBHe YSBACHHS IIPO Te, B YOMY, TI0 CYTi, IIOASITA€ 3MiCT IPaBO3HABCTBA K 3aHATTA. X04a 3 TIep-
LIIOT'O TIOTASIAY MO3KE BAQTHCS, IO ‘Npaso SK HABUKA” € IIAKOM II03aTeOpeTUIHUM i T036aBACHIM
OyAB-sIKOI peAeKcil Yu ITparHeHHs A0 TAUOOKOTO OCMUCAEHHS, HACTIPaBAL BOHO MEUMOBOAI BTIAIO€
IIeBHe PO3yMIHHS CyTHOCTI FOPHMANYHOTO 3HAHHSI. TaKUM YMHOM, Ilei MAXIA Tepeabadac IeBHe
CaMOCHPHUIHATTS OPUANYHOI HAyKH.

ITe caMOCIpUAHSTTS, 3araAOM KKYUH, IPYHTYETbCSI Ha TOMY, IO 6YAO 6 AOBOAI XUMEpHO
HAOAMDKATHICS AO ONAHYBAHHS Ta 3aCTOCYBAHHS IOPUAMYHIX HABMYOK i3 HAMIPOM pO3KPHUTH,
IO TaKe IIPAaBO HACIPaBAL, 60 MOCTABUTH IX Ha CAYXXOY iAel CIlpaBeAAMBOCTI. YCTaHOBAEHHS
3B’;13Ky 3 TUM, YMM IIPABO HI6UTO € HACIpaBAi, He € METOIO IOPUAUYHOI MATOTOBKU. MeTolo Ha-

3 Hampukaaa, A. M. Polinsky, An Introduction to Law and Economics (Little Brown, 1983).

* Hanpukaap, B. A. Garner, Legal Writing in Plain English (2nd edn, Chicago University Press, 2013).
3 Aast o3HaitoMAeHHS AuB., 30kpeMa F Schauer, Thinking Like a Lawyer: A New Introduction to Legal
Reasoning (Harvard University Press 2009): 54-7.
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BYAHHSI [IPABOBIM IIPAKTHII € Te, IOOH Ti, XTO BXOAUTD Y Ljf0 IIPOPeCito, OIaHyBaAu Ii pyTHHHI Al
Ta IpoLieAypH. 3HATH, IO TaKe ITPaBO, O3HAYAE BMITH CTaTH AOCBIAYEHHM i epeKTUBHHIM ITPaK-
THKYIOYUM I0PUCTOM. SIK 6YAO OM AMBHO 3aIIUTYBAaTH y CIIOPTCMEHIB IIPO iCTHHHY CyTb 200
HaMBUIIY LiIHHICTD IXHbOI AIIABHOCTI, — aAJKe AASL HUX TOAOBHE — BUI'PATH 3MaraHHs, — Tak CaMO
HEAOPEYHO CTAaBUTH IOPHCTaM IIUTAHHS [IPO Te, YK CIpUsi€ ixHst poboTa crpaBepanBocti.’ Lle He
€ METOI0 IXHbOI AIIABHOCTI. 3HATH, 1[0 € IIPAaBOM, — O3HAYA€ MATH IHCTPYMEHT AASL AOCATHEHHS
YCHiXy B IOPMAMYHIM paKTuUIli. Bukaaaaui B IbOMy KOHTEKCTi BUCTYTIAIOTh TPEHEPAaMH, CTYACH-
TH — YYHSIMH, 4 3AiMATHCSI IPABOM — Ije mpodeciiHmit bi3Hec.

OCKiAbKH 3aBAQHHSIM IPaBO3HABIIB K BUKAAAAUiB € HABUMTH CTYACHTIB 6YTI/I YCHIMHUMHA
Y IPAaKTHYHIH AISIABPHOCTI, 03HAKOIO IXHPOTO MPOQECiHHOT0 aBTOPUTETY CTA€E TOM PAKT, [0 BOHU
CaMi AOCSITAM YCIIXY B FOPMAMYHIMN IIPAKTHUIN, CKaXKiMO, K AABOKATH B PE30HAHCHHUX KPUMiHAAD-
HUX rporiecax.’ Y IIbOMY CeHCi BOHH MAIOTb BTIAIOBATH B OCOOMCTOMY IIPHKAAAIL i IIpoeciiiHoMy
IIASIXY CaMe TOM YCIIiX, KU1 OOILI0Th CBOIM CTYAEHTaM y Mail0y THbOMY.

2. MixxgucuunniHapHictb

IIporucTaBAeHUM Ll KOHIIENIil IOPHAMYHOTO MUCAECHHS, IO ranboko BKOpiHEHa He AHMIIe
B CHCTeMi IOPHAMYHOI OCBiTH, a ¥ y KyabTypi CIIIA 3arasom, € oyikyBaHHS, IIOIIMpPEHE CepeA
MPOBIAHKMX aMEPHUKAHCHKHX OPUANYHIX HIKiA, 3TIAHO 3 SKUM BUCOKOSKICHI HAyKOBI AOCAiAKeH-
HS MAIOTh OyTH “MbKAMCIHMIAIHApHEME.”® BOAHOYAC BApTO 0APa3y 3ayBaXKUTH, IO TaKa “MDK-
AncunnAiHapHiCTb” PIAKO BIAITOBiAQ€ KPUTEPisIM MOEAHAHHS abo iHTerpartii KiAbKOX aKaAeMiTHHIX
aucuunain.’ HacripaBai BoHa 3a3BUYail 3BOAUTBCS AO 3aCTOCYBAHHS IIEPCIIEKTUBH I METOAOAO-
IiYHUX MiAXOAIB iHIIOI CYCIIABHOI HAYKH AO FOPUAMYHUX ITUTAHb.

ITepeaymoBoI0 Takoi iHTeAEKTYaAbHOI Opi€HTAIllii € HepeKOHAHHS, IO TPAAUILIifHA IOPUAMYHA
AokTpuna (Toil THII MipKyBaHb, KUl KBaAidpiKOBaHi IOPUCTH 3MyIIeHi ASMOHCTPYBAaTH y CBOIM
TIOBCAKAEHHilt B3AEMOAIT i3 CYAOBOIO CHCTEMOIO) Ma€ HU3bKY iHTeAEKTyaAbHY BAPTICTb i € AuIe
HabopoM puTOpMYHUX Npuitomis. Hatomicts npasosa nayka (legal scholarship), mo nparne
3Ao6y'm PpeIyTario iHTeAEKTYaAbHO TIOBAXKHOI AUCIIMIIAIHH, MA€ BIATIOBIAQTH CTaHAAPTaM IHIIUX
CYCITIIABHHX HAYK — TAKHX K HEOKAACHYHA 460 ITOBEAIHKOBA €KOHOMIKA, COIfiaAbHA IICHXOAOTIS,
eMIIpHYHI JOPUAUIHI AOCAIAXKEHHS TOLIO.

LlixaBo, 110 B Me>XaxX aMepPUKAHChKOI CHCTEMH FOPHAMIHOL OCBITH ITi ABi AlaMeTpaAbHO IPOTH-
AexHI pOPMH IIPABOBOTO 3HAHHS MOXYTb 0€3 0COOAUBUX TPYAHOILIB CIiBiCHYBaTH. 3HAYHOIO
MipOIO Ile MOACHIOETCA THM, IO IPAaKTUYIHA, OPIEHTOBAaHA HA HABMYKH [TAPAAUTMA He IIPETEHAYE
Ha iHTeAeKTyaAbHY IiHHICTD SIK Taky. BOHa appecoBaHa THM, XTO IIparHe 3apoOASTH Ha XXUTTS,

¢ Aus. S. Fish, “Dennis Martinez and the Uses of Theory,” in Doing What Comes Naturally: Change,
Rhetoric, and the Practice of Theory in Literary and Legal Studies (Clarendon Press, 1989), 372-98.

7 Hanpuxaap, A. Dershowitz, Taking the Stand: My Life in the Law (Broadway Books, 2013).

$ Hanpuxaag, D. W. Vick, “Interdisciplinarity and the Discipline of Law,” Journal of Law and Society 31
(2004): 163-93. Aus. Takox Bxe kaacuany po6oty R. A. Posner, “The Death of Law as an Autonomous
Discipline: 1962-1987,” Harvard Law Review 100 (1987): 761-80.

° Elisabeth Paar 3BepHyAa MO0 yBary Ha Te, IJO0 AOCAIASKEHHS B raAy3i IlpaBa Ta IITYYHOTO IHTEAEKTY
IPYHTYIOTHCS Ha CIIPABKHbOMY B3aEMOIIOEAHAHH] AMCLUIIAIH. BUHATOK O3HAaYeHO.
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IPALIOI0YY B OPUANYHEX dipMax ab0 B cypoBiit cdepi. Tum yacoM peaaisariis “MiKAMUCIIAIIAL-
HapHUX HAYKOBUX aMOiLliil HAAXKHUTb A0 CPepH aKaAEMIYHOTO [IPABO3HABCTBA.

OTxe, 6yAe TOYHiIIIe PO3TASAATH B3aEMOBIAHOCMHH MK UMM ITIAXOAAMH He SIK CYIIePEeYHiCTb,
a SIK ITeBHY $OpPMY B3aEMOAOIIOBHIOBAHOCTI.

3. l0puanyHa Hayka

Hassa “topuamnuna Hayka” (legal science) mosHayae Ham KOHTHHEHTAABHO-€BPOMENCHKUI
MiAXiA AO BUBYEHHS ITpaBa. ¥ HIMEIbKOMOBHUX IOPUAMYHHMX KOAAX AO CbOTOAHI BXXHUBAETHCS
tepMmiH Rechtsdogmatik.' Bit cBIAYnTS IIPO Te, 10 IOPHAMYHIIT AHAAI3 He MOXe BiAOyBaTHCs 6e3
NPUHHATTA IeBHUX BUXiAHUX IIPUITyIIeHb. Y IPaBOBOMY KOHTEKCTI, TOYHIIIe KaXKy4H, TepMiH
“a0rMa” 03HAYAE MO3MULI, SIKi AOBEAH CBOIO KOPHCHICTB Y IIPOLjeCi pO3B I3aHHS [IPABOBUX IIPOOAEM.
ITe cBipauTD PO Te, IO IOPUAUYHA HayKa He BUITAAKOBO MA€ iCTOPUYHUI XapaKTep: BOHA PO3-
BHBAETHCS 3 YaCOM i IIEPEAAETHCS Bip OAHOTO ITIOKOAIHHS AO inmoro.!!

Haitsasxausime, oAHAK, Te, 10 IPUXMABHUKH I0puAnaHOi Hayku (legal science) BBaxatoTh
il HAA©XKHUM CrI0cO60M Mi3HAHHS IpaBa. BOHM CTBEPAXKYIOTH, IO SIK CIIOCI6 TAyMadeHHS paBa
BOHA € BHYTPIlIHbOIO, a HE 30BHIIHbOIO AO IIPEAMETA CBOI'O AOCAIAKEHHS.

30BHIIIHLOIO AO TIPaBa, HAITPUKAQAA, € IICHXOAOTIYHA IIEPCIEKTHBA, OCKIABKY BOHA HAAA€ AO-
CAIAHHKAM AOTIOMIDKHI ITIAKA3KH ITJOAO AIOACBKOI IIOBEAITHKY YH CIIPUIHATTS OoBeAiHkH. BopHo-
9aC BOHA He IIOSICHIOE 3HAYEHHS IIPAaBOBUX HOPM — 3HAU€Hb, SIKi 3PEIITOI0 O6YTH peAeBaHTHUMU
AASI FOPUAMYHOTO IIPUMHATTS IPaBOBUX pinteHs. Mo)kHa 3ayBaskuTH, 1[0 HOPMATUBHUMN €KOHO-
MIYHHUH aHAAi3 IIpaBa (law and economics), KMt €, MOXAMBO, HaWIOIIMPEHIMINAM TaK 3BaHMM
MDKAMCIMIIAIHAPHUM IiAXOAOM AO IIPAaBOBOTO MUCAEHHS, HACIIPaBAl MPOIOHYE IPUHIUII,
10 peryAro€ BUOIp IpaBUA, a cCaMe BIMOI'Y MaKCHMIBaLlil 3araAbHOTO AOOPO6YTY IIpH PO3IIOAiAL
1pas;'? OAHAK eKOHOMIYHMIT aHAAI3 IpaBa 6a3y€ThCs Ha YHIBEPCAAPHOMY IIPUHIIAILL, SIKUI Y CBO-
it yHiBepcaAbHill popMi € 30BHIIIHIM II0 BIAHOIIEHHIO AO ITPaBa, OCKIABKY HIOr0 3HAUeHHS AUIIIe
YaCTKOBO i 9aCTO HEYiTKO BIAOOPa)kaeThCsl y PABOBHUX MaTepiaAax i 3a3BU4ail KOMIIEHCYEThCS
iHmmMY MipKyBaHHsSMA. P SIKI0 Mi3HAHHSA IpaBa IPYHTYBAAOCS 6 BUKAIOYHO HA EKOHOMIYHOMY
aHaAisi [paBsa, TO aHaAi3 paBa 6yB OM ACHMIAbOBAHWI 1, MOKAMBO, IIOTAMHY THI 1P CIIEKTHBOO
IHIIOI CYCITIABHOI HayKH.

IOpuanuna Hayka (legal science) y BAacHOMY ceHci, HATOMICTb, IparHe PEKOHCTPYIOBATH
HM3Ky IIPUHIUIIB, IPUTAMAaHHIX CAMHM IIpaBoBuM Marepiaaam.'* Ili mpuHIMNIM mokAuKaHi
CIIPAAMOBYBAaTH TAYyMayeHH:s Ta BU3HAYEHHS BiATIOBIAHOTO 3MiCTY 3acTocoBHUX HOpM. Haripos-

BUHEHIII BepCil OPUAMIHOI HAYKH TOPKAIOThCA AJKEPeA IPaBa, crioco6iB iIXHbOTO 3aAy4YeHHs

1% Aast mopaabmoro pocaipxenss aus. C. Bumke, Rechtsdogmatik: Eine Disziplin und ihre Arbeitsweise
(Mohr, 2017).

" Aus. M. Herberger, Dogmatik: Zur Geschichte von Begriff und Methode in Medizin und Jurisprudenz
(Klostermann, 1981).

12 Aus. Polinsky (N 1).

3 Aus. R. Dworkin, A Matter of Principle (Harvard University Press, 1985), 267-91.

14 IIpo opuH i3 pIAKICHHX ITiAXOAIB AO IIPaBOBOI HAYKH, AKUH MiATPUMYE 110 iA€I0 B aHTAO-aMEePHKAaHCHKOMY
xourexcri, Aus. E Weinrib, The Idea of Private Law (2nd edn, Oxford University Press, 2012).
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Yepes IOPHAUYHE TAYMAdeHHs Ta CIIOCOOIB CHCTeMATH3aIlil Pi3HOMAHITHUX HOPM Y EAUHY CH-
cTeMmy.

ITobya0Ba CHCTEMHOI Y3TOAXKEHOCT] € He BUITAAKOBOIO CYTTEBOIO CKAAAOBOIO 3aBAAHHS IOPH-
AMYHOI HAyKH, aAKe AUIIE 32 YMOBH 3iCTaBACHHS 3HAUY€HH HOPM i3 KOHKPETHUMM BUAAMU CH-
Tyawifl IPaBO MOXe BUKOHYBATH CBOIO ODIIISIHKY OAHAKOBOIO CTABACHHS AO OAHAKOBHX BHIIAA-
kiB."> FOpuandHa HayKa, TAKUM YHHOM, Ma€ BUKOHYBAaTH ABI OCHOBHI ¢yHKiL ITo-nmepie, BoHa
TIOBMHHA PO3po6uTH CAOBHUK (“TOPUANYHI IOHATTS”), IKUIL AO3BOAUTD OB SI3aTH PEAeBaHTHi
daxTHIHI eAeMeHTH 3 HOPMATHBHUMHU CTaHAApTaMu. ITo-Apyre, BOHA IIOBHHHA 3 SICYBATH CYTTE-
Bi BiAMIHHOCTi (aKTiB, SIKi BU3HAYAIOTD HeobXipHI Mexi 3aCTOCYBaHHS HOPM.

IOpuanyHa Hayka B IIbOMY PO3YMiHHi € 3acoboM TpaHcdopMaliii 3HaYeHHS IIpaBa y PAKTHKY.
BiaAaHiCTh IOPUANYHIN HayIi BIAOOpa)kae MepPEKOHAHHS, 10 caMe Lieil CIIociO misHaHHs mpasa
BIATIOBiAA€ IPUPOA] caMoro npasa.' SIkGH mpaBo MOrAO TOBOPUTH, BOHO 61 CKa3aA0 IOPUANIHIT
Hayni: “Tak, st xo4y 6y TH misHaHHM TO6OI0, ap)Ke TH 3abe3Iedyeln HaAeKHe 3aCTOCYBAHHS IIpa-
BoBux HOpM.” CaMe TOMy HayKa IIpO IPABO € He3aMiHHOIO AASI peaAisariii Ta MATPUMAHHS Bep-
XOBEHCTBa IIpaBa. BoHa rapanTye nepepbadyBaHiCTh, 3araAbHICTb i PiBHICTD 3aCTOCYBaHHS.

Tpoxu mepebiablyioun, MOXKHA CKa3aTH, IO IOPHANYHA HAayKa IIOASITAE B TOMY, OO AQTH
[IPaBy MOXAHBICTb TOBOPUTH caMuM 3a cebe. OCKiABKY BUKOHAHHS 1[bOTO 3aBAAHHS BHMArae
TPHUBAAOIO 3aHyPEHHS y MPaBOBi MaTepiaAM Ta ONMaHyBAaHH: aHAAITUYHUX i AOTTYHMX HaBUYOK,
He BHUITAAKOBO B IIill TPAAMIIil aBTOPUTET IOPUAUYHOTO 3HAHHS HAAEXKUTD He IIPAKTUKaAM, SKi
LITOAHS BUPIIIYIOTh OKpeMi cripaBy, a mpodecopam mpasa. CaMe BOHH, 3aBASKH CBOOOAI Bip Ha-
TaAbHHX CIIPaB IOAEHHOI OPUAUYHOL TPAKTUKHU, MAIOTh MOXKAMBICTD 3alIMATHCS 6iAbII IPYHTOB-
HUMH AOCAIAKEHHSAMH ITPABOBUX OPAKYAIB.

4. MocnipoBHULTBO

Tun #ayxu (scholarship), mo cpopmysascs B konTekcti EBpomneiicrkoro Corosy, IpOTAroM
TPUBAAOTO YaCy BHPI3HABCS CTaBAHHSIM LIAHOOAUBOIO 3aXOIAEHHS A0 “Tepoiuroro” Cyay
Cnpasepausocri (Cyay €C), sixuit cBoiMu iHHOBaniiHUMY pileHHsMH'” HOCAIAOBHO POCYBaB
IPOEKT €BPOIIeHChKO] inTerparii. Came Ije OsACHIOE, YoMy paBo €Bpomneficbkoro Coro3y, mpu-
HalMHi 3 IeBHOI IepPCIIeKTHBH, OTOYeHe XapU3MaTHIHUM, AITPUEMHUILIBKUM opeosoM. Hosuit
iPhone, HOBe cypOBe pillleHHsI — 0OMABA 3aXOIIAIOIOTD YBary, KOKHE II0-CBOEMY.

OcobauBicTb 1poro TUITY HAYk080i AlsiabHOCTi (scholarship) wacTo MackyeTbes THM, o BiH
TOAAETBCS y POPMATi, 3HANOMOMY 3 TPAAULII 3araAbHOTO (aHTAOCAKCOHCHKOTO) TIpaBa. YBara
30CePeAXKYEThCS Ha HEIITOAABHO YXBAaAeHHUX pillleHHSX, SKi BIIPOBAAXKYIOTb HOBY iaeto. Li ciipa-
BU BUBYAIOTHCS 3 METOIO PO3KPUTTS CYTi Iii€l iael Ta IOACHeHHS 1l HOBU3HM ITOPiBHAHO 3 yoKe
HasSBHUMH ITpelleAeHTaMH.

OaHak y koHTeKcTi mpaBa €C miaXip AO HAYKOBOTO aHAAi3y BiApi3HSETDHCS Bip THIIOBOTO
TAyMadeHHs 3MiCTy CyAOBHX IpelleAeHTiB. ¥ BUIaAKy mpaBa €C cyAOBi pilmeHHs € cBOEpiAHUMEU

1S Aus. A. Somek, Knowing What the Law Is: Legal Theory in a New Key (Hart Publishing, 2021), 36-7.
16 Aus. A. Somek, Wissen des Rechts (Mohr, 2018).

'7 Aus. P. Pescatore, The Law of Integration: Emergence of a New Phenomenon in International Relations,
Based on the Experience of the European Communities (Sijthoff, 1974).
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ropuArYHIMH BilyBanusamu (Rechtsweistiimer), sx ckasas 61 Maxkc Bebep, apske BOHU BpaXkaroTh

CBOEIO “Te30BicTI0 !

$: BOHM IIPOCTO IIPOTrOAOLIYIOTH, YUM € IIpaBo Eporeiicskoro Corosy. Ha-
YKOBIIi 5k 6epyTh Ha cebe 3aBAAHHS PaLliOHAAI3YBaTH Iii, IO CyTi, ipparlioHAABHI IOAOXKEHH,
HAAAIOUH IM AOAATKOBOTO ceHCy. Llefl ceHc iIHOAI pO3rOpTAa€EThCA y BUTASIAL Bi3ii IOAO OCHOBO-
IIOAOKHUX CBOO0A 260 oKpeMmux raayseit nmpasa €C. HaykoBa AyMKa TaKuM YHHOM AOIIOBHIOE
CYAOBi CIIpaBU IIMPIINMHU KOHIIETIISIMU TOTO, YuM Haue6To € Coro3 460 meBHA YacTHHA FOTO
IIPaBOBOI CHCTEMH.

Himenpkuit moairoaor Maptin XpomHep' CAyIIHO 3ayBaXkHB, IO CTABAEHHS AO [IPaBa, sIKe
nposiBasieTscs B mpakturi Cyay €C i fioro akapeMiqHUX IPUOIYHYKIB, IeperyKyeTbCs 3 O3H-
11i€10, MOMKPEHOI0 CePeA IPOrPeCUBHUX MKHAPOAHUX I0pUCTiB. HesaAexHo Bip TOro, uu faeTh-
Cs1 IIPO MOBHUIT HaOIp IPaB AIOAMHH, YU [IPO MOT0 HeoAlbepasbHy MOAMIKALIiO (TaK 3BaHi
Xenos-TipaBa, SK-OT IpaBa BAACHOCTI iHBeCTOpiB),” IPaBo POSTASAAETHCS KPish IPH3MY MOPAAb-
HOI ipeHTH}IKAIL 3 BUIOI0 METOIO, SIKill BOHO HIOUTO IMOKAMKaHe CAYXUTH. IIpaBo cripuiiMa-
€THCSI SIK [TAHALesI BiA YCiX COIAABHIX HeAYT. BOAHOYAC YCBIAOMAIOETBCS, 1[0 Te, SIKUM Ma€ OyTH
IIPaBO, CTPUMYETHCS CHAAMU MUHYAOTO. OTiKe, HAAeXKHUI CTaH IIPaBa Ilje He BTiACHUH Y YHHHUX
OIIitHIX AXKepeAaX, a 3AAMIIAETHCA anB’smaHI/IM AO 3acTapiaux popM i He 3paTeH CAMOCTiHHO
IIPOKAACTH MIASX Y HOBUM, Kpalui cBiT.2!

Lleit Tun nayxu (scholarship) aiiicno rpyuTyerbcs Ha Bapianii Midy npo ¢pontup. IoitHo
HAYKOBIIi BUSIBASIOTD IIPABOBY iHCTUTYLiIO (0COBAMBO CYA,), KA “POBHIMPIOE MeXi MOXKAUBOTO”
i mpocyBae B 6asKaHOMY HAIIPSIMKY MIKHAPOAHHI IIPOEKT, BOHU OAPA3Y AOAYIAIOTHCS AO LIbOTO
IIPOLIECY i CHPHUAIOTD OO PO3BUTKY.

YV cdepi MDKHAPOAHOTO ITyOAIMHOrO IIpaBa Taka MO3UIILS € LIAKOM BHIIPABAAHOIO, aAXKe HAy-
KOBIIi AIfICHO OIIMHSIIOTBCS B IIO3UIi THX, XTO “TiHIne” MDKHApOAHE IIPAaBO He AMIIe SK “BU3HAHI
my6AircTI” — AOTIOMDKHE AKePeAO IPaBa, — a i BIAMBAIOYM Ha pOPMyBaHH opinio iuris. Y cuc-
TeMi, Ae PYHAAMEHTAAbHI TPaBOBi HOPMH I'PYHTYIOTCS Ha 3BUMAEBOMY MpaBi, criokyca (i HaBiTh
AOPEYHICTb) B3STH Ha ce6e POAb AKepeAa TIpaBa AASL HAyKOBLA € LAKOM 3posymiaoro. Bo xro,
SIK He IIPAaBO3HABI, MalOTh OPMYAIOBaTH HOBI IIPaBOBi MAXOAH, Ki IIOKHM IJO AMIIE HEUITKO
OKpeCA€Hi B iCHYIOUHMX ITPAaBOBUX peXKUMax?

Y 6yab-sikoMy pasi IpaBO3HaBLi OTOTOXKHIOIOTH cebe 3 IIPOLiecOM IHHOBAIM i MATPHUMYIOTD
fioro. Y IeBHOMY CeHCi Te, YMM BOHH 3aiiMAIOTBCs, HAraAye posyMinHs wopuduunoi nayku (legal

'8 Aus. M. Weber, Wirtschaft und Gesellschaft. Grundriss der verstehenden Soziologie, ed. ] Winckelmann
(5th edn, Mohr & Siebeck, 1976), 446.

' Aus. M. Hopner, “Von der Liickenfiillung zur Vertragsumdeutung: Ein Vorschlag zur Unterscheidung von
Stufen der Rechtsfortbildung durch den Europiischen Gerichtshof” (2010) der moderne staat 165-8S.
20 Aus. Q. Slobodian, Globalists: The End of Empire and the Birth of Neoliberalism (Harvard University
Press, 2018), 140-9, 256, 259, 261.

> TIpo Mait6yTHIO cripoby PeKOHCTPYKII AUB. MO0 cTarTiO “Pragmatism, Innovation, and Prophecy:
Conjectures Concerning the Grounds of Belief in an Inventive Court” in T. Capeta, I. Goldner-Lang
and T. Perisin (eds), The Changing European Union: A Critical View of the Role of Law and the Courts
(Hart Publishing, 2022).
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scholarship) amepuxaschkiMy PaBOBHME peaAicTamMu i TOMIPKOBAHIIIUMHU COLIOAOTIYHUMH
TeopeTHKaMH IpaBa, AK-0T Pocko IlaynaoMm, sx pisHOBHAY colfiaabHOL iH>1<eHepi'1'.22 OcHoBHa
HACTaHOBA — OpieHTallis Ha MaiibyTHe. Ko)kHe HOBe pillleHHS BIAKpHBAa€E MOXKAUBICTD BHSIBUTH
TPUHIINIL, AKUA HibUTO ApiMaB y mpaBoBHX MaTepiaArax. Lle BiamioBipa€e TOMy THITY IOPUAUYHO-
ro MucAeHHs, skuit Ponaabp ABOpKiH Ha3BaB 61 “nparmarnynnm.”’> [cHyro4i IpaBoBi 0OMesKeH-
HsI MAIOTh 3HAYEHHS AHMIIE Ti€I0 MiPOIO, IKOI0 BOHH 3a06e3MedyioTs mepeabadysanicTs. Ls min-
HICTb 3BaXXY€THCS Ha Tepe3ax pa3oM 3 iHmuMu couiaapHo 6axanumu niasmu. IIlo vacrime
COIiaAbHI LiAl TepeBaKyIOTh IIepeAdadyBaHiCTh, TO ACTITUMHIIIO CTa€ MPAKTUKA YXBAACHHS
HellepeAOaTyBaHUX pillleHb, aA)Ke CYAOBA IIPAKTHKA biAbine He $OpMye OUiKyBaHHS OYTH IPO-
PaxoBaHOI0. A MONHO IPOMAACHKICTD YCBIAOMHTD, IIJO He BAPTO HAATO MMOKAAAATHCS Ha IIPaBO-
BY BU3HAYEHICTh, IPOIj€C COLIiaAbHOI iHXKeHepil MOXKe OCTaTOYHO 3BiIABHMTHCS BiA 3aAMIIKIB
CTapUX OOMeXXeHb.

5. KoMoaudikauis

I mixauctumAinapra nayka (scholarship), i BiAzaHe CAiAyBaHHS TIeBHHM CYAOBHM YH HOpMa-
THUBHHUM iAeSM HepiAKO 3aAMIIAIOTHCS IePEBASKHO AKAAEMIYHUMH ITPAaKTHKAMHU. 3a3BHYall Taki
Bi3iOHEPH He 3HAXOAATD ITMPOKOTO IMIONMTY Ha PUHKY, a PaAIle 30CEPEAXKYIOThCS B aKaAEMITHO-
MY CepeAOBHII, 30KpeMa Y $OpMaTi HAyKOBUX KOHPepeHIIii. IHakime BUTASIAQE CHTYAITis, KOAU
MDKAMCIUIIAIHAPHICTD BUHHMKAE Y BIiAIIOBiAD Ha Te, IO IIeBHA iHIa HAyKOBa IaAy3b CTAa€ peAe-
BaHTHOIO AAS aHaAi3y ImpaBa sk Takoro. Bessanepedno, ekoHoMiuHuil aHaai3 mpasa (law and
€CONOMICS) 3AIMCHIB 3HAYHMIT BIIAMB Ha Pi3Hi chepu mpaBosacTocyBanHs. BogHOUac A0cAiAKeH-
HsI, HabArKeHi A0 pirocodil, 3a3Bruail He MPOAYKYIOTD 3HAHHS, siKe OyAO OU IpsIMO 3aTpebyBa-
HUM Y I0pUAMUHIii mpakTuii. OTKe, SIKIIO He BPaXOBYBATH CTPYKTYPHUE THCK, TIOB I3aHHUIH
i3 moTpe6oro piHAHCYBAHHS HAYKOBUX IIPOEKTIB, MOXKHA CTBEPAXKYBATH, IJ0 MDKAUCIIUITAIHAPHA
IOPHCIIPYAEHIIiS Ta iHTeAeKTYaAbHE HaCAIAyBaHHS ITPAaBOBUX iHHOBAIiM 3a AMIIAIOTHCS BIAHOCHO
HEe3aAeXKHUMH BiA BIAMBY KOMOAHIKaITii.

ITpote wopuduuna Hayka B iAOMy He MOKe YHUKHYTH BIIAUBY Ipo1jeciB komopndikariii. Oco-
6OH, SIKi HAAQIOTh IOPUANYHY eKCIIePTU3Y, 3a3BUYAl IPArHyTh EPETBOPHUTHU LI0 AISIABHICTD
Ha pAKepeao mpubyTky. Lle o3Havag, 110 HaAQHHS TPABOBOI eKCIIEPTHU3H MA€ BiATIOBIAATH IIOIIH-
Ty, @ CaM IONUT pOPMYETHCS BiATIOBIAHO AO YCTAAGHHX OUiKyBaHb MOAO GOPMHU Ta 3MICTY IOpH-
AndHOI poboTu. 30KpeMa, Ha 6a30BOMY piBHI IIKIAbHI OLIHKH 3 [IPaBa YaCTO CAYTYIOTb iHAMKA-
TOpOM IPOeciiiHOl KOMIETEHTHOCTI KAaHAMAATA.

Y pasi AKIO MONUT € KAIOYOBMM YMHHKHKOM, TO TOTOBHICTD CIIOXMBAYa CIIAATHTH 3a eKCIIep-
TU3Y cTa€ GpiHAABHUM MipHAOM ii BapTOCTi. Y TaKOMY MiAXOAi BAPTICTh IOPUAMYHUX 3HAHb OIfi-
HIOETHCS He TEOPETUYHO, A BUKAIOYHO B TPOIIOBOMY eKBiBaAeHTi. IHakime xaxxy4u, came rpormi
CTQaHOBAATb OCTATOYHUH QYHAAMEHT IIPABOBOI €KCIIEPTU3H.

2 Aus. R. Pound, “The Theory of Judicial Decision, Part III: A Theory of Judicial Decision for Today” 36
(1923) Harvard Law Review 940-59 at 953—4.

23 Aus. R. Dworkin, Law’s Empire (Harvard University Press, 1986), 151-76; A. Somek: “The Emancipation
of Legal Dissonance” in H. Koch, et al. (eds) Europe: The New Legal Realism (DJ@F Publishing, 2011), 679-713.
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Komopugikanist TicHO IOB’s13aHa 3 YSIBACHHSM IIPO IOPHAUYHY AISIABHICTD SIK IIPO HABHYKY.
3riAHO 3 TAKOIO AOTIKOIO “AOOPUM~ BBAXKAETHCSI T€, 1]0 epeKTUBHO IIPALIOE Ha IIPAKTHIH, a edek-
TUBHICTb IIOPOAJKYE IIOTIUT i, BIATIOBIAHO, $iHAHCOBY BUHArOpOAY.

Lleit mipxia Topkaernes i cdepu opuamunoi nayku (legal science). Ha moro Aymky, Taka cu-
Tyallisl CIIOCTePIira€ThCs He MOBCIOAHO, aA€ OYEBUAHOIO BOHA € B THUX KpalHaX, Ae MpaBO3HaBII
BBaXKAIOTh PiBeHb CBOEI 3ap061THo'1' ITAQTH HEAOCTATHIM, a TPAAMIII aKaAeMiYHOI AOCKOHAAOCTI
€ cAabxuMu. Y Takux YMOBax HayKOBIIi MAaIOTh IMTOTY>KHY MOTHBAI[il0 KOMIIEHCYBATH AOXiA IIASI-
XOM KOMOAM(IKaLIil CBOET eKCIIepTU3H — Yepe3 KOHCYABTALIT AASl IOPUANYHUX PipM abo AepKaB-
HHX yCTaHOB. ITpodecopchkuii CTaTyc TyT CAYT'y€e He AMIIle iIHAMKATOPOM HayKOBOTO aBTOPHTe-
Ty, a ¥ iIHCTPYMEHTOM MOHETH3allii eKCIIepTHOTO BIAMBY. Taka eKCriepTH3a HAAAETbCS He AMIIe
B IMChMOBii Gopmi (ybaikanisx), a i mAsIXoM y4acri B ap6iTpaxkax a60 KOHCYABTATHBHII AiSIAD-
HOCTi. Pe3yabTaToM mOAIGHOI EKOHOMIYHOI CTPYKTYPH CTA€ 3MEHIIEHHS aKaAeMiYHOI IPHCYT-
HOCTI, HeADaAe CTaBAGHHS AO BUKAAAQAIIBKOI POOOTH 1 CIPUIMHATTS HAYKOBUX AHCKYCifl K Heba-
XKQHOTO AAbTEPHATUBHOI'O BUTPATHOTO YMHHHKA. OAMH MOAOAIIMIH KOAETa, IITOMHO MIPUHHATHI
Ha po60Ty A0 HAIIOTO GaKyABTETY, PO3IIOBIB MeHi, Ij0 HAAICAAB YePHETKY CBOEI CTATTi KOAETaM,
CII0AIBAIOYHCh Ha HAyKOBe 00rosopents. Ha fioro moaus, He Auie ceMiHapu He OYAM YaCTHHOIO
aKaAEMIYHOI KYABTYPH, a ¥ CaM 3allUT BUKAUKAB y KOAET BiABepTe PO3APATyBaHHs: HEBXKe BiH
He PO3YMIiB, IJ0 IPOCHTB iX IIOKePTBYBATU “OMAAIYBAHUMI TOAUHAMU 3aPAAM HEOIIAATyBAHO]
akapeMivHOI poboTn?

BoaHouac, KOAM HAETHCS IPO eKCIIepTH3Y Mpodecopa IMpaBa, BAXXAMBO OKPECAUTH OAHY Bia-
MIHHICTb Bip ySBA€HHS IIPO AABOKATChKY AISABHICTD K CyTO TeXHIYHY HaBMUKY. SIKiio omiHioBa-
TH AABOKATIB BUKAIOYHO 32 IPAKTHYHUMU KOMIIETEHIISIMH, TO BUEHI-IOPHCTH, sIKi GiAblie He ro-
TYIOTb IOPUAMYHI AOKYMEHTH 1 He BUCTYIAIOTD Y CYAl, HABPSA I 3AATHI HaAABaTH 6iApm
epeKTUBHI MOCAYTH, HXX IOPUAUYHI QpipMHU 3 KOMAaHAAMU AOCBiAYeHUX (a 9aCTO — HAAMIPHO
eKCIIAYaTOBAHHX ) MOAOAMX FOPUCTIB. 32 TAKMX yMOB aKaAeMiqHa PeIlyTarlis He CTBOPIOE AOAQHOT
BapTOCTI, & OTKe, IIOIUT Ha IPOPECOPCHKY eKCIIePTU3Y OyAe HUSBKHM Y THX CHCTEMAX, A FOPHC-

HPYACHHiﬂ CHPI/IfIMa€TbCH BHHSTKOBO SK Ha6ip TIPUKAAAHHUX HABUYIOK.

6. 36iaHEHHA IOPUANYHOT HAYKU

Y KyABTYpHOMY KOHTEKCTi, A€ IOpPMAMYHA HayKa OQillifHO BBaXKAETHCS BUCOKOIIAHOBAHOIO
cdeporo, mpecTK Npodecopa K B3ipIieBoro HoCid IO PUAUYHUX 3HaHb CTA€ BATOMUM YHHHHUKOM,
10 AO3BOASIE MODIAI3yBaTH CepHO3HY MIATPUMKY IIPABOBHX HO3UIIIML. Y pe3yAbTaTi eKCIepTH3a
npo¢ecopiB KOPUCTYETHCS MOPIBHAHO BUCOKHMM IIOIIUTOM 3 60Ky AepKaBHUX YCTAHOB i koprio-
paTuBHUX CTPYKTYp. CyAOBi IpOIiecr HepiAKO CYIIPOBOAKYIOTCS MOAAHHAM AOKYMEHTIB, IIT0 33
$YHKITIOHAAOM HaraAyrOTh amicus curide, MATOTOBAGHHX IIpodecopaMu y CIiBIIPalli 3 KOMaHAQ-
MU HayKOBHX aCHCTEHTIB.

Y crucTreMHOMY KOHTEKCTi IIPaBOBOI eKCIIepTU3HU TIOMHT, [0 3yMOBAIOE ii IPOAYKYBaHH,
BKAIOYA€ NTeBHi OUiKyBaHHS OAO HAA@XKHOTO CTHAIO ii TopaHHS. [HaKIIe KaXKyuH, HAAQHHS IOpH-
AUYHUX 3HaHb Ma€ BiATIOBiAQTH THM CTaHAAPTaM, SKi BCTAHOBAIOIOTbCS 3aMOBHMKaMHU. AHaAi-
THUYHI IPOAYKTU IIOBHHHI BiAITOBIAQTH aKTyaAbHOMY PiBHIO PO3BHTKY HaykH. BHacaipok Ail
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3BOPOTHOT'O 3B $I3KY Te€, 1[0 BBAXKAETHCS “CYyIaCHUM CTAHOM HayKH, A€AAAL GiAblie 3aKpilIAIOETH-
cs1 (AeriTuMisyeTbCs K peaeBaHTHe “TpakTuly”) yepes dpinancosuit mexanism. [Ipopecopw, sxum
BAQETHCS YCIIIIHO IPOAABATH CBOI ITPABOBI aHAAiI3M KAi€eHTaM, paKTHYHO BCTAHOBAIOIOTb HOp-
MaTUBHUH CTAaHAAPT, AKOMY Ma€ BiATIOBIAQTH eKCIIEPTH3a IHIIMX, OCKIABKHA CaMeé BOHHM AOBEAH
Ha [IPaKTHL, 0 “3HAI0TH, WO Take mpaBo.” O6cAr 3aMOBAEHD [IEPETBOPIOETHCS HA MAPKEP
AKaAEMIYHOTO aBTOPHTETY.

He BunapxoBo camopeAeKcis IoAO BapTOCTi IOPUAMYHOI €KCIIePTU3H Y IPOIIOBOMY eKBiBa-
AeHTI BIIAMBAE 1 Ha 1i iHTeAeKTyaAbHY GpopMy. AAs KAIEHTIB HAOIABII [IEPEKOHAMBOIO € Ta eKC-
MePTH33, IO IOXOAUTD i3 “TBepAoro ;IApa” AuCIUIAiHU. Bip excriepra He OUiKYIOTb iIHTEAGKTY-
AABHOI PH3UKOBAHOCT] 9 HOBATOPCTBA — HABIIAKY, Ije Moxke 3amKoanuTh. HoBi abo HecropiBaHi
iHTepIIpeTalil mpaBa MOXyTb 6yTH HebOaXaHUMU AAS KaieHTa. CaMe TOMY NparMaTUYHa OLliHKa
eKcriepTH3H 32 GpiHAHCOBUMH [IOKA3HUKAMH AUIIIE TIOCHAIOE iICHYIOUI IHTEAEKTYaAbHI IIA0AOHN
i cTBOpIOE UHCACHHI 6P €pH AAST KPUTHIHOTO CAMOTIEPeOCMHCAeHHs. TakuM YHMHOM AHIIE BiA-
TBOPIOETHCS “CTAHAAPTHUE CTHAD IIPABOBOTO AHAAI3Y, SIKHI yCi HAMAraloThCsl HACAIAYBaTH.
BipmoBiAHO, po60Ta aKaAeMIYHUX IOPUCTIB He € aHi OiAbII TAMUOOKOIO, aHi GIABII IHTEAEKTYaABHO
BUTOHYEHOIO, HK ALSABHICTD 3BUYAMHUX IIPAKTHKiB. BoHa He cIiprsie pO3BUTKOBI IOPUANYHOIL
HayKH 6iAblile, HDK I[OAeHHA p060Ta aABOKATIB. BiACyTHI 6yAb-SIKUIT THUCK, KU1 O CTUMYAIOBAB
iHTeAeKTyaAbHY aMOIL}if0 YH ITOIIYK HOBUX MIAXOAIB.

ITs1 BiaCy THICTD HEOOXIAHOCTI AO PePAEKCIT IIOCTYIIOBO ypaskae FOPUANIHY HAYKY SIK AUCLIUIIAIHY
3araaoM. BoHa cTae iHepTHOIO i yHUKA€E BEAVKIX, CKAAAHIIX [TUTAHb. Ba GiAbIle, BOHA CTa€ HyAHOIO.
AxapeMiuHi KoH$epeHIlil, SKIIO 1 MPOBOAATHCS, TO 3A€6IABIIIOrO 3 HATOAM CUMBOAIYHIX IIOAIH,
HAIPHKAAA PIMHUI IPUAHATTS KOHCTHTYIHI 60 BCTYIIy Aep>KaBH A0 €Bporeiicskoro Coro3y.

7. BucHoBOK

Komoandikariis, 6e3yMOBHO, € HECYMiCHOIO 3 €THKOIO IOPHANYHOI HayKiL. Lle mosicHioeTbCs
TaK. SIKIo IopUAMYHA HayKa 3cyBae poKyc pedaekcii 3 Teopii (“icTuru”) Ha mpaxTuky (“rpomi”),
BOHA BTPAYaE Te, IO MAAO O FApPaHTYBATH il [iIHHICTb, — TEOPETUIHE CAMOIIEPEOCMUCACHHS.
Xoua apryMeHTania y cdpepi eKCliepTH3H i IIOCTAE K METOAOAOTIYHA pOpMa AEMOHCTpaLii aka-
AEMIYHOI AOOPOTHOCTI, OAHAK MIMCHMOBA EKCIIEPTU3A, SIKY IPEACTABASIIOTH KAIEHTaM, He € IIpo-
CTOPOM AASL TEOPETUYHHX Cymepedok. Taki AUCKycCii OyAu 6 He AMIIE HEAOPEYHHMH — BOHU
6 BIAKPHTO IPOAEMOHCTPYBAAY Ty HEBU3HAYEHICTb, SIKA 3aKAAAEHA B CAMOMY 3HAHHI IIPO Te, I1M
€ ipaso. ToMy Kpame TpHUMaTH Ije B TiHi / TOBOAUTHCD TaK, Hibu IOpUAVYHE 3HAHHS IPYHTYETH-
Cs1 Ha Ha4eOTO BIYHUX IHTeAeKTYaAbHUX KaHOHAX. L]e XBHABOBHIT eeKT, SIKHIl KOMOAMIKaIfis
crpaasie Ha ropuduuny nayky (legal scholarship) saraaom. 3a Takux ymMoB 3ajikaBAeHHS Teopi€ro
Y1 METOAOAOTIEI0 BTpaYa€ aKTyaAbHICTb.

VTiM, HapapOKC MOASITAE B TOMY, IIIO 3 YTBEPAKEHHSAM TaKOTO IAXOAY Pe3yAbTaT IIpalii Ipa-
BOBHX eKCIIepTiB IepecTae 6yTu Haykoro. HaromicTs BiH Aepaai Oiabire HaOyBae popmu 3acTo-
CYBaHHA IOPUAMYHIX HABHYOK. A SKIIO IIPaBOBa eKCIepTH3a — Iie IPOCTO BMiHHS, TOAI BUHUKAE
ITIAKOM AOTiYHe 3aIIUTAHHSA: YOMY IIpodecop, KU MPAIFOE B YMOBAX aKaAeMidHOI aBTOHOMI],
Mae 6y TH KpAIuM y Ljiil CripaBi, HK KOMaHAQ IOPUCTIB-IIPAKTHKIB?

1/2022 Oinocodia npasa i 3aransHa TeopiA npasa  I1SSN 2227-7153 181



Anekcangep Comek

IlixaBo, oAHAK, IO 3 TOABOIO i€l MO3MILII Te, IO IOPUAUYHI eKCIIepTH BI/IpO6A5HOTb, BXe
He € HayKol0. 3aMiCTb IIbOTO BOHO IePeTBOPIOETHCS Ha 3aCTOCYBAHHS IOPUANYHHIX HaBHUOK.
I sixIo FopUAMYHA eKCIIepTH3a — Ile AMIIe HaBHYKa, TO MOXKHA 3aIIUTATH, YOMY IIpo¢ecop, KU
HPAII0E Y BUCOKOMY aKaAeMiYHOMY IPOCTOpI, TIOBHUHEH OYTH KPAIUM Y 3AATHOCT] 3aiiMaTHCs
IIPaBOM, HXK KOMaHAQ AABOKATIB, sKi CIiBIPaIIOIOTh.

¥ eBpomeiicbkoMy KOHTEKCTI MM KUBEMO i3 11i€f0 HeIIOCAIAOBHICTIO IPOTATOM AOBIOTO Yacy.
Tak, caMOIAPUBHUI BIIAMB KOMepIiiaAi3ariil Ha IOPUAMYHY HAyYKy CTA€ Lje OiABII OYeBHAHIM,
SIKII[O CTAHAAPTH HAYKOBOCTi BUBHAYAIOTHCS THM, IJO MOXKHA ITIPOAATH HAa PUHKY.

KaienTy, 6e3 cyMHIBY, ONMHSIIOTHCSL y CBOEPiAHIN AraeMi B si3HsL. Ti, XTO Mae 3Mory 3amaaru-
TH, MOOIAI3YIOTb AOPOT'Y IOPHAUYHY eKCIIEPTH3Y, CIIOAIBAIOYHNCH OTPHMATH KO3UP Y CYIIepeLii.
IIpore >x0AHA IOPUANYHA EKCIIEPTH3A, SKINO BOHA BUKOHAHA AOODE, He € MePEKOHAUBIIIO
3a iHnry. Y pesyAbTaTi BCi ONMHSIOTHCS B FipIIOMY CTaHOBHUI, HiX 63 Hel. KoxxoMy 6yao 6 xpa-
1€, SIKOM BCI TOTOAMAUCSL yTPUMATHCS BiA 3aAy4eHHS IPO(ECOPCHKOI eKCIIEPTH3H.

BiAcyTHICTD TeOpETHYHOTO OCMUCACHHS IIABOAUTD HAC AO YCBIAOMACHHS KOHTHHI€HTHOCTI
CTHAIB i aBTOPUTETIB. Y KOHTEKCTi MOAITHIHHIX AebaTiB cTae 0cOOANBO OUEBUAHO: HA KOKHE
[IPaBOBE TBEPAXKEHHS 3aBXAU 3HAUAETHCS eKCIIEpPT, FOTOBHII FI0T0 b0 MATBEPAUTH, 200 CIIpo-
crysaru. Lle popmye HeAOBIpY AO LIIHHOCTI MPaBOBOI €KCIEPTHU3H, KA, CBOEIO Yeprolo, TPaH-
cHOpMYETHCS B HEAOBIPY AO CYAOBOI BAAAH 3araAOM.

bBescymniBHO, koMOAU]iKOBaHA IOPUAMYHA HAYKA B AOBIOCTPOKOBI ITepCIeKTHBI MA€ CHAbHY
CXUABHICTD AO camMo3anepedeHHs. [INTaHHS AUIIe B TOMY, SIKUMU OYAYTb [IPaKTHYHI HACAIAKU
IIbOTO MPOLECY i CKIABKM 9aCy 3AAMIIMAOCS AO TOTO MOMEHTY, KOAM MH AOCATHEMO MEeXi.

Kaienrn, 6e3cyMHIBHO, OITHHSIOTHCS B CUTYALil B'sI3HA. XTO 3MOXKe 3aIIAATHTH 32 Ije, MOOiAi-
3y€ AOPOTOLIIHHY IOPHAMYHY €KCIIePTU3Y, OCKIAbKM BOHA obi1se HapaTu nepesary. IIpoTe Hiska
IOPUAMYHA eKCIIEPTH3a, SKINO BOHA POOUTHCS AOOpe, He € OiAbII TepeKOHAKMBOO, HIX iHIIA.
SIx HacAIAOK, yciM ripire, Hix 6e3 Hel. Ycim 6yao 61 Kpairle, sKOU BOHH CIIIBIIPAIIIOBAAU I yTPU-
MYBAAHMCA Bip KyTIiBAi MpodecopchKoi eKCrIepTU3H.

BiacyTHIiCTb TeopeTHYHUX peACKCiil CTABUTD HAC IIepeA 06CcTaBUHAMU CTHAIB i aBTOPUTETY.
YV KOHTEKCTi HOAITUYHUX Ae6aTiB AAS I'POMAACHKOCTI CTa€ LIIAKOM OYEBUAHHUM, IO 32 6yAb-5H<010
IPaBOBOIO BUMOTOI0 3HAMAETHCS SIKUICD IIPABOBHUI €KCIIEPT, SIKUFH MATpUMae abo cripocTye ii.
e mpu3BOAMTD AO HEAOBIpU AO LIIHHOCTI ITPaBOBOI eKCIIEPTH3H, IITO TAKOXK IIepeTiKae B HeAOBi-
PY AO CyAiB.

Maao cyMHIBIB, 110, 3Ba)Ka04H Ha 1i 3araAbHUI edpeKT, KoMepliaAi30BaHa w0puUdUHA HAYKA
(legal scholarship) cympoBoAXyeTbCs CHADHOO CXMABHICTIO AO CaMOpyiiHyBaHHS. Uu cTaHeTs-
Csl Lje Ha [PAKTHL 1 SIKKF BIAUB MAaTHMe, T06AINMO B AOBIOCTPOKOBI nepcrexrusi. [TutanHs
B TOMY, 3BiCHO, SIK AOBTI'O Ije¢ TPUBaTUMe.

© A. Somek, 2022

IMoasixm. A xotiB 61 nopsikyBatu Eaizaber ITaap (Elisabeth Paar) 3aii KOPHCHI KOMEHTapi AO TI0-
HepeAHbOTO MPOEKTY L€ cTaTTi. [Tocmimaro Ao0aaTH, 110 BOHA JXOAHUM YHHOM He Hece BiATTOBIAAABHO-
CTi 32 6YAb-sIKi BUCAOBAIOBAHHS, 3pOOAEH] B HbOMY.
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Konaikr iHTepeciB. ABTOp He Ma€ >XOAHUX KOHPAIKTIB iHTepeciB, ITpo sKi cAip Oyao 6 3asBUTH.

3asBanpo pinancysanns. L1 crarTs 6yaa Harmcara sik BHecok y mpoekT “IMAGINE: €ppomnefichki
KOHCTHUTYIMHI 06pa314 — yToril, iAeoAorii Ta iHme,” KU oTpuMas $piHaHCYBaHHA Bis EBpOIEChKOL
AOCAIAHHUIIBKOI paA (ERC) B pamxax nporpamu E€spornericbkoro Corosy 3 AOCAiAXKeHb Ta iHHOBAIIiH
“Topusonr 2020” (rpantosa yroaa Ne 803163).
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Aarexcarpep Comek. ABa ABOBHMipHi TeMIepaMeHTH IOPHANMYHOI HAYKH Ta MHTAHHS
KoMoaupikamii

Anoranis. CrarTs NpONOHY€e KOPOTKHUIl OTASIA KOHTHHEHTAABHOTO €BpOIeEiichKoro (30Kkpema,
HIMEIIbKOT0) Ta AMEPHUKAHCHKOT'O IAXOAIB AO FOPHANYHOI OCBITH 1 FOPUAMYHOI HAYKH (Iegal scholarship).
IToTiM AOCAIAXYETDBCS, HACKIABKH BUEHI-IOPHCTH, IO MPAIIOIOTD ¥ ITUX KYABTYPaX, € BPa3AMBUMHU
AO CIIOKyCH KOMepIiiaaisariil, ToOTo 3arjikaBAeHi B KOHCYABTYBaHHI KAIEHTIB. ABTOP AIFIIOB BUCHOBKY,
1110 1ji CTUMYAY [IPEBAAIOIOTD ¥ KPATHAX, A€ BUEHi-FOPHCTH BBAXKAIOTH CBOIO POOOTY HU3BKOOIAAYYBAHOIO,
i Tam, Ae HayKOBi TPAAUIIl € CAQOKUMIL. Y CTaTTi AOCAIAXKY€ETHCSI HETATHBHUI BIIAMB KOMepIiaAisaryii
Ha KYABTYPY “IOPHAMYHOI HAyKH 3araAoM i HaBiTb Ii po60Ta Ha IIKOAY KAi€HTaM.

Karouosi caoBa: CIITA; ropuandHa HayKa; OPHAMYIHA OCBiTa; KOMOAUQIKaITis.

Alexander Somek. Two Times Two Temperaments of Legal Scholarship and the Question
of Commodification

Abstract. The article offers a brief account of the continental European (viz., German) and the
US American approach to legal education and scholarship. It then explores in which respect legal
academics active in these cultures are vulnerable to the lure of commodification, that is, incentives
to produce legal expertise for clients. After concluding that these incentives may well be stronger
in countries where legal academics consider themselves badly paid and where scholarly traditions
are weak, the article explores how commodification can adversely affect the culture of ‘legal science’
as a whole and even work to the detriment of clients.

Keywords: USA; legal science; legal scholarship; commodification.
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CMNPABEQBICTb, CMIJIbHOTA | CBOBO/A: XXX BCECBITHI/ KOHIPEC
I3 ©1/10CO®II NMPABA TA COLIAJIBHOI @1J10COOII

3 3 mo 8 aunnsa 2022 p. y XpUCTUSHCbKOMY yHiBepcuTeTi iMeHi Aumurpis KanTemupa

y Byxapecri Bia0yBcss XXX BcecirHiit konrpec MiskHapoaHOI acomianii ¢pirocodii

npasa Ta corfiaabHOl $pirocodii' Ha Temy “CripaBeAAMBICTD, CIIABHOTA Ta cBOGOAQ”
(“Justice, Community and Freedom”).

BiATIOBiAHO AO BCTAaHOBAEHOI ITPAKTUKY L€l 3aXiA MaB BiA6yTI/IC}I y 2021 pori, npoTe uepe3
manpemito COVID-19 Bin 6yB nepeneceHuit Ha pik. Opranizaropu npucssitian Konrpec mam’s-
1i . B. ®. T'ereast Ta Asxona PoAsa — BupaTHHX MUCAUTEAIB, BiaIoBiAHO, XIX Ta XX cTOAITH, sIKi
3pOOUAH BeAUIe3HHI BHECOK Y CBITOBY IOAITHYHY i IIPaBOBY ¢pirocodiro, — BiasHaumsmy 200-piu-
ag “OcHos ¢pirocodii mpasa” (“Grundlinien der Philosophiedes Rechts,” 1821) I B. @. Tereas,
50-piwus “Teopii cnpaBepamnsocti” (“Theory of Justice,” 1971) Ax. Poasa i 100-piaast Bip AHs
HApOAJKEHHS CAABETHOTO aBTOpa ocTanHboi (1921-2002).

Ha siaxpurTi Korrpecy, 4 Aumss, fioro y4acHUKIB IPUBITaAM BIAOMHIT PyMYHCBKUI ITOAITHK
Mipua Awoane (Mircea Geoand), npesupent CeHaTy XpHCTHSHCHKOTO YHIBEPCUTETY iMeHi
Aumurpis Kanremipa Kopina Aymumpecky (Corina Dumytrescu) i roaoBa pyMyHCbKOi cexuiii
IVR Ion Kpaiiosan (Ion Craiovan), SKi TOPKHYAMCS A€SKHX aCIIeKTiB roA0BHOI Temu KoHrpecy
Ta MOASKYBaAM MOTO yYaCHMKAM 32 BHABACHHI IHTEpeC A0 3aX0AY.

I3 nporpaMHUM NMOCAQHHSAM AO YYacHHUKIB 3BepHYBcs [IpesnaenT MixxHapopHOI aconjianii
dirocodii mpasa Ta coniaabnoi pirocodii Marriac Masbman (Matthias Mahlmann) (Yuisep-
curer Lropixa, I1Iseiinapis), skuit TOpKHYBCs TOAOBHUX actiekTiB Temu Konrpecy. 3okpema, Bin
M AKPECAUB, 1[0 cnpaeea/tusicmb € TOAOBHHM IIParHeHHSM AIOAel. BoHa BUSBASIETBCS B iHAUBI-
AYAAbHHX CTOCYHKaX i BOAHOYAC € KepiBHUM IIPHHIIUIIOM IIOAITHIHOTO Ta IIPABOBOTO TOPSAKY
ATOACBKUX CITABHOT. CIIpaBeAAHBICTD HEPO3PHBHO OB s13aHa 3 piBHiCTIO. OCTAaHHS € OCHOBHOIO

TEMOIO HaBa)KAMBINIMX i HANTIIOCAIAOBHIIIMX 3MaraHb AIOACHKOI CITIABHOTH 3a IMMOAITHYHI ITpaBa

*Cepriit IBanoBua MakcHMOB, AOKTOP IOPHAMYHHX HayK, Ipodecop Kapeapu Teopii i pirocodii mpasa,
HanionaApHUI I0pUAMYIHUI YHiBepcuTeT iMeHi SIpocaaBa Myaporo.
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i posmopia 6aary cycriabcrsi. Lo, TeMy mupoko 06roBOpIoOIOTh y Cy4acHHX AebaTax eKOHOMICTH,
SKI AOCAIAXYIOTD BIIAMB 3pOCTaHHs PiBHA COLIIAaABHOI HEPIBHOCTI B yCbOMY CBiTi Ha yCIIIIHY
€KOHOMIKY; MDKHApOAHI oprasisarii 06roBOpIOI0Th BaKAUBICTh PIBHOCTI AASI TIAHOTO CYCITiAB-
crBa. KaiMaTIYHa KpH3a MiAKPeCAHAA AKTYaABHICTD CIIPABEAAMBOCTI y CTOCYHKAX MiXK ITOKOAiH-
msivu. [Ipo6aemMu MDKHAPOAHOTO CIIPABEAAMBOTO IOPSIAKY TAKOXK He BHPIIIEHO.

Aw0cvki cnirvHomu € LIeHTPAABHIMU AASI peaAisartii cripaBeAAUBOCTI. AIOAU € COITiaAbHUMH i,
B TAMOOKOMY CeHCI, MOAITHIHIMY icToTaMIL. L[5t acoriaryis akTyaAbHa He AMIIe AASI IPHBATHOTO
SKUTTSL, 2 I MiCTUTD HO6YAOBY SKUTTE3AATHUX MIOAITUYHUX CITIABHOT. AIOAU IIParHYTh AO CITIAKY-
BaHHA 3 iHIIMMU AIOABMHU K AO HeobXiAHOT MepPeAyMOBH YCIIIIHOTO JXUTTSL. P036YAOBa rpomap
crBoOpioe GaraTo mpobaeM. CbOroaHi, HAIPUKAQAA, IOAITHYHA IHCTPYMEHTAAI3aLlis TOAITHKY
iAGHTHUYHOCTI BOMBa€E KAMHM MiX AIOABMU I iHOAI MiAPHUBAa€ MUPHY CIIBIPAII0 MK IPyIaMu
Ta Aep>kaBamu. BpaxoBytoun 6e3aid mpobaeM, sIKi MOXKHA BUPIIIMTU AUIIe B TAOOAABHOMY Mac-
mTabi, IPUKAAAOM SIKUX € 3MiHa KaiMary i maHAemiss COVID-19, muraHHs peaAiCTHYHOI KOH-
LMLl TAOOAABHOI CITIAPHOTH € TaK CaMO aKTYaAbHMM, SIK i 6YAb—KOAI/I.

[HIIMM IparHeHHAM AIOAET i IX CYCITIABCTB € 3aXUCT c80600u. “Iu CyMiCHI IparHeHHs AO CIIpa-
BEAAHBOCTI Ta IIPATHEHHS AO CIIIABHOTH 3i 36epexxeHHsIM cBoO0AN? Yu MOxKHA OOGYAyBaTH
CIIpaBeAAUBY IPOMaAY, He A3BOHSYH B IIOCMEPTHUI A3BiH CBOOOAH? Un 060B'SI3KOBO CIIpaBea-
AWBA CITIABHOTA IPYHTYETHCSI HA ITOBA31 AO AIOACBKOI cBOOOAN?™?

IIpesupent IVR rakox mipkpecans, mo Konrpec O6I‘0BOPIOBaTI/IMe IIi Ta CyMiXHI TeMH
Ha IIA€HAPHHUX A€KIifX, CleljiaAbHUX CeMiHapax i poGoqnx rpymax. Aomosiaadi i y4aCHUKH
IIPEACTABASTUMYTh IIUPOKE PO3MAITTS IIPABOBOI Ta COITiaAbHOI dirocodil (a TaKOXX IMPaBOBUX
i coniaapaux $pirnocodis) y BcboMy cBiTi. Bin 3amponoHyBas crieriaabHi TeMaTHYHi AMCKYCil
3 ITUTAHb, 10 MAIOTh CHOTOAHI CYTTEBE 3HAUEHHS, 30KpeMa PEe3HACHTChKY IaHeAb “BiftHa B Ykpa-
iHi Ta $pirocodis npasa.”

DByAo Takox BHCAOBAEHO BASIYHICTD yuacHHKaM KoHrpecy 3a Te, 10 BOHM 3MOTAH IPHOYTH
B Byxapecr, Hespaxaroun Ha manpemito COVID-19 i MiskHApOAHY HeCTabiAbHICTD.

Hayxosy yactuny Konrpecy igkpus npoecop Yuxasproro yuisepcurery (CILIA) Bpaitan
AeiiTep naeHapHOIO Aektiicio “Tpoxu peasizmy npo nosimuuny i npasosy dirocogiro.” Bin
BUPI3HUB “peaaism” i “MopaaisM” sIk ABi FOAOBHI TPaAHLIi B PO3AYMaXx IIPO CYCIIABCTBO, IIOAITH-
Ky i 1IpaBo y 3axipHif Aymiii. Ao “peaaicri” 6yao BiaHeceno Qyxiaiaa, H. Maxiaseaai, K. Mapxk-
ca, ®. Himre, 3. ®Opeiiaa, a rakox I A. A. Tapra, I. Mapxyse ta M. ®yxo. Ao “MopaaicTis” —
ITaatona, T. Axsincekoro, I. Kanra ta I. B. @. Tereas, a takox Axx. Poasa, YO. Tabepmaca
ta P. ABOpKkiHa.

AoroBipad BiA3Ha4UB, IO “peaAicTn’” AOTPUMYIOTHCS TAKHX Te3: (1) aropm IIPOTATrOM icTO-
pil Ta B pi3HUX KyABTYpPaX MOTHBOBAHI HacaMmIlepeA CBOIMM MPHUCTPACTAMHU U 6aXkaHHAMU
(a He “posymom”), 6araTo 3 IKUX AEMOHCTDPYIOTb TaKi CHABHI aHTHCOLiaAbHi 260 ippanioHab-

Hi TeHAEHIIiI, SIK )KOPCTOKICTb, CAMOBHXBAASIHHS, XaAIOHICTD, CaMOOOMaH, 3a3APICTD TOIIO;

*IVR World Congress “Justice, Community and Freedom.” The 30th Biennial World Congress of the
International Association for the Philosophy of Law and Social Philosophy. Dimitrtie Cantemir Christian
University. Bucharest, Romania, 3-8 July 2022. P. 4.
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(2) Teopii, m0 po6ASTH AKIIEHT Ha APTUKYASIII T2 AMCKYPCHBHOMY BUITPABAAHHI MOPAABHUX
30608B’13aHb Ta 060B A3KiB AI0OAEH, CAA6O BIAMBAIOTH HA 3MiHH iXHBOI MoBeAinky; (3) Teopii
CYCIIIABCTBA, IOAITUKH i TpaBa MalOTh HAMAraTHCs AOIIOMOI'TH HaM 3PO3yMiTH, IIJO HACIIPaBAl
BiAOYBa€TbCsl, @ He BUBOAUTH 3 TEOPETHYHHUX IIOSICHEHD CYCIIABCTBA i IIpaBa IX MOPaAbHY IIPHU-
BAaOAMBICTb i BUIIPABAQHICTb.

Hasnaku, MopaaicTu cTyp60oBaHi AUCKYPCHBHIUMY T€OPLSIMH IIPO Te, IK 0COOH Ta IHCTHTYLl
MAIOTb AiATH, 06 6yT1/1 MOPaAbHO BUIPABAAHUMHU. JacTO MPUXUABHUKM MOPAAi3aTOPCHKOT
TPAAUINL AAIOTD AFOAEH Ta IHCTHTYIII 3a IXHIO IIOraHy ITOBEAIHKY, 3a T€, IO BOHU HE BUKOHYIOTb
CBOIX “CrIpaBXHiX”~ 30008 ’s13aHb Ta 000B'SI3KIB, “CIIPaBXHIX~ BUMOT CIIPABEAAMBOCTI TOIO, HABiTh
SIKIIIO TaKa AAfiKa He MAa€ CTOCYHKY AO TOTO, IO BiAGYBaeTbCﬂ.

3BicCHO, MOPAAICTH He 3aBXXAHU 3aCYAXKYIOTb HE3AATHICTD AiAepiB i rpOMaAsH BiATTOBiAaTH ap-
I'yMeHTaM MOPAAICTa IOAO TOTO, IIJ0 € MOPAABHO IIPABUABHKM Ta 000B I3KOBUM: iHOA, SIK Y BH-
napKy 3 [ereaem, BOHH 3aiIMaIOTBCS ACTAABHOIO paliiOHAAI3aLi€I0 icHy090TO cTany peueit (abo,
TOYHille, iHTepeciB maHiBHOTO KAacy B icHyrowoMy crani cripas). Criocrepexenns lereas npo
Te, o pirocodis — e “coBa MinepBuy,” sika 3AiTae AUIlle B CYTiHKAX, KOAH epa 3aKiHUYeThCS,
€ BIATIOBiAHOIO MeTadpOPOIO He AMIIe AASL BPAXKAIOYOi rereAiBChKoi paljioHaAisamii mpycbkoi
AEpPXKaBH, a I AAS KOHCTPYKIIii 6aratbox ¢pisocodcpkux MopaaicTis. Takumu € TeopeTndHa
KOHCTPyKIist Ask. PoAsa Ha 3aXHCT AepKaBU 3araAbHOIO AOOPOOYTY B KAIiTAAICTHYHUX AEMO-
Kparisix abo opuAndHuil 3axuct P. ABOpKiHUM ipel mpo Te, 1o nporpecusHuit cys Boppena
B CIIIA B 1960-x pp. HacIpaBAl AUIIIe 3aCTOCOBYBAB 3aKOH. ¥ CBOIll Aekiiil B. Aefirep BiaBepTO
BHCTYIIMB Ha 3aXUCT peaAi3My Bip MOpaAizaTropcrsa.’®

VY Toi1 ke AeHD i3 TACHAPHOIO AOTIOBIAAIO HA TeMy “Ilusiaizosane npaso Hauii: Monmeck’e
npo o6oponnuii Aibeparvruii mixnapodnuii nopadox” sucrynus Iloa Kappese (Paul Carrese),
npodecop Yuiepcurery mrary Apusona (CIIIA). OcMHUCAIOI0MM BUKAUKH, SIKi IOCTAIOTH Y Cy-
JaCHOMY CBITi 4epe3 Te, I[O CYYaCHHI AiOepaAbHIIT MDKHAPOAHHII IIOPSIAOK He 3MIT IIPOTUAISTH
BTsIrHeHHIO IleHTpaAbHOI €BpONH y BapBapChKy BiliHY, pO3B'I3aHy HeAibepaAbHOO, HeoiMIIep-
CBKOIO AEP>KABOIO, AaBTOP 3aKAUKAE 3BEPHYTH yBary Ha $ia0coChKi Ta IIPAKTUIHI 3yCHAASL 3 TOOY-
AOBH AibepaAbHOTO MIDKHAPOAHOTO HOPSIAKY 3 1800 p., siKuit MOXKHa 6yAO O 3aXUCTHTH Bip HeAi-
OepaAbHIX i ACCIIOTHYHUX CHA. BiH mipkpecaus poas ropucra i gisocoda I1I. MonTecK e sik 6arsh-
Ka [JbOTO IUBiAI30BAHOTO IIpaBa HaIii i Al0epaAbHOTO OPSIAKY, SIKUH MOYKHA OOIPYyHTYBaTH.

AxapeMiuHa KYABTYpa B AibepaAbHIX KOHCTHTYIHIHUX AEMOKPATISX Y MUHYAOMY CTOAITTI
CTaAQ 3aHAATO 30CEPEAKEHOI0 Ha KPAMHOIIAX CYyYaCHOI AYMKH B HALIOMY AUCKYPCi IIPO MiDKHa-
POAHI CITpaBH BifiHU Ta MUPY. AO TaKUX AOMiHYIOUHX IIKIiA BiH BIAHOCUTb: ITO-TIEpIIIe, Ti, [0 BKO-
piHeHi B HEOMaKiaBeAAICTCPKOMY PeaAi3Mi PO BAAAY i BpaXyBaHHS iHTEPECiB; MO-ApYyTe, BKOPi-
HEHi B KAHTiaHCPKOMY MOPAAbHOMY YTOIi3Mi IIpaBa I MOPaAi, [0 KepyIOTh MEPHHM AHCKYPCOM

AMIIAOMATII Ta KOMePLiTHUX iHTepeCiB; MO-TPETE, Y KOHCTPYKTUBICTCHKIM ITKOAI, KA CIIMPAETh-

3 IVR World Congress “Justice, Community and Freedom.” The 30th IVR World Congress of Social
and Legal Philosophy. Bucharest, Romania, 15-22 July 2022. P. 14-15. IToBHUIT TEKCT AOIIOBIAI AHB.:
Brian Leiter. Some Realism about Political and Legal Philosophy. https://papers.ssrn.com/sol3/papers.
cfm?abstract_id=4137804.
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CsI Ha IOCTMOAEPHI3M, 00 IT00AYUTH KyABTYPHI BUIIAAKOBOCTI 1 AipepiB, o ¢opmyroTs 60-
poTb0y iaelt, o6 cKepyBaTH MDKHAPOAHI BIAHOCHHH 3a MEXKi BAAAY I MAT€PiaAbHUX PO3PaxyH-
KiB, aAe TaKOX 32 MeXi yHIBEpCAaABHOI'O pallioOHaAi3My AiOepaAbHOrO IHCTUTYLiOHAAI3-
My. Te, IO B eITOXy IiCASI XOAOAHOI BillHU B AUCKYPCi ITPO MXKHAPOAHI BiAHOCHHU AOMIiHYBaAH
I1i IOMHAKOBI, Ha IOTO AyMKY, CY4acHi IKOAH, — 0c00AMBO Ije crocyeTbest Crioaydenux IITaris, —
IOSICHIOE Te, 4OMY He BAAAOCS 3pO3yMiTH i cTpuMaru HeaibepaabHi pexxumu Pocii, Kuraro
Ta Ipany. Ai6epaAbHI/n71 MIDKHApOAHUH MMOPSAAOK i BEAHKI ACPIKaBH, SIKi 6yAYBaAI/I W MATPUMYBaAK
tioro 3 1800 p., poOHMAH i€ IiA BIAUBOM 4eTBepPTOro Ppir0COPCHKOTO MIAXOAY, SIKUIL 3apas 3Ae-
6iaburoro 3a0yTo. Bin 6iabir cKAAAHMI i 30aAQHCOBAHMIL, OCKIABKY MPHCTOCOBAHMIL AO peaAiit
AXOACDKOI IIPUPOAH ¥ MDKHAPOAHOI IIOAITHKH i IPUIKCYE PeaAiCTHIHIMNT 6araHC Mix nmoTpe-
0aMu CTPUMYIOYOI CHAH Ta iAeaAaMH MUPHOTO, IIPAaBOBOT0, KOMEPLIMHOIO HOPSAKY. BBaxkarouu
III. MoHTecK’e 6aTPKOM L}bOIO CKAAAHOTO AiGepaAbHOTO IIpaBa Halliil, AOTIOBIAAY 3AKAMKAB 3a-
HOBO BiAKPHTH 3yCHAAS LIbOTO MACAUTEAS, BiAOUTI B “Ayci 3akonis” (1748), mo6 sanpornomysa-
TU $ir0codiro MiXKHAPOAHOTO IIPaBa, AKa MPOTOAONIY€E IPUHIIMIIH ITpaBa KePYBaTH BiltHOIO,
BOAHOYAC [IPOMNAryHOYH MHP i TOpriBAIO — 36aAaHCOBaHY $pir0COdiro, IO MATPUMYE YMOBH AASL
06IPYHTOBAaHOTO MDKHAPOAHOTO TIOAITHYHOTO IOPSIAKY Ha KOPHCTb OCOOMCTOCTI Ta IIOAITHYHOT
cBOOOAN.

IMepumit po6ounit pAetib Korrpecy saBepiuuscst aeuiero aaypearku npemii IVR aast Moaopux
yuerux (IVR Young Scholar Prize) Kymie Xarropi (Kumie Hattori), pocaianuni Kiotcproro
yHisepcurery (Snouis), Ha Temy “O606'930k mpemvoi cmoponu uyodo sidnpaesenns npaso-
cy00sa: 6opomuvba 3 2pybumu nopywenuamu npae s0dunu.” Y cBOEMy BUCTYII BOHA HAOYHO
IIOSICHHAQ BIAOMHIT [IOALA 00OB'SI3KiB Ha “yHiBepcaAbHi” Ta “0COOMCT,” a TAKOXK II0KA32AQ, IO AAST
BIAITPaBAEHHS IIPAaBOCYAAS BOXKAMBE 3HAYEHHS MA€ BMiHHS PO3PI3HATH BiATIOBIAAABHICTE, IO BU-
3HAYAETHCSI [IPABOBUMI IIPUHIIUAIIAMY, i “3aIliKaBA€HICTb, A00 IPUXUABHICTD, IO 3AAEXKUTD Bia
MOTHBAIIl.

Apyruit aerb po6otu Korrpecy, S Aumms, BuAABCs Ayse HackaeHHM. LIoro BIAKpHB ASKOPAXK
Aertcac (George Letsas), mpoecop YriBepcuTeTchKOro Koaepxy Aonaona (Beanka Bpuranis),
cBo€Io pomoBiaAI0 “Ha caagy cydie 3 npae aodunu.” Y Hiil BiH ITIAAQB KPUTHLI AYMKY, IO FOPH-
AMYHHUI 3aXHCT TIPAB AIOAUHH He 000B'SI3KOBO Beae AO A0Opa i 110 0OIPYHTYBaHHS TAKOTO 3a-
XHUCTY 32A€XKUTb Bia eMIipUIHUX pe3yabratiB. Ha fioro aymky, 3 ycix MidiB, siki Boporu aibepaan-
HOI A€MOKpATil mparuyTh yBiYHUTH, iAesd PO Te, IO IMPABOBUM 3aXMUCT IPaB AIOAMHU
He 000B’SI3KOBO € rapHOIO P40, € HAMOIABII 3ryOHOO Ta MACTYIIHO. AiBi peryAspHO KpUTH-
KyIOTb 3aKOHOAAQBCTBO ITPO IIPaBa AIOAUHHM 32 HEAOCATHEHHS IKOTOCh iA€aAPHOTO CTaHY COIliaAb-
HOI Ta eKOHOMIYHOI piBHOCTI. IIpaBi, 3 iHIIOro 6OKY, KPUTHKYIOTH Lje 3aKOHOAABCTBO 3 TE,
1[0 BOHO HAAQ€ CYAASIM 3aHAATO 0araTo IOBHOBAXKEHb Y CIIPHUX eTUIHHX MUTAHHX. CIIABHIM
AL “AiBOT” Ta “IpaBOI” KPUTHK € MPHUILYIEHHS], O IIPABO IIPAB AIOAMHHE € IHCTPYMEHTOM AASL
AOCATHEHHS IIeBHOTO CTaHy peyei: IeBHOTO PO3IOAIAY 6Aar B OAHOMY BHUIIAAKY 9M KOHIJEIIIil
iHAMBIAyaAbHOTO IpOLBiTaHHSA B iHmoMYy. 114 incTpyMeHTaAi3a1lis IPU3BOAUTD AO KPUTUKHU
IIpaBa IIPaB AIOAVHI 32 TAKAMH [ACTaBaMI: “Iie IIOAITHKA iHIIMMu 3acobamu,” “Iie He Ipariioe,”
“Ije HeAEMOKPATHYHO,” “IIbOr0 HEAOCTATHBO 200 “BOHO HapMipHe.”
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IIpoTe mpaBo mpaB AIOAMHU He € iHCTPYMEHTOM AASL AOCSITHEHHs IIeBHOTO CTaHy peyeil.
e Habip MOpaAbHUX IIPHUHIJHIIIB, CIIPSIMOBAHUX HA ACTiITUMI3al}il0 BUKOPUCTAHHS IIPHUMYCOBO]
cuam AepxaBamu. QYHKITiA IpaB AIOAMHY SK TPAaBOBUX HOPM € He epudepifiHoI0 un PpaKyAbTa-
THUBHOIO, 3 CKAAAOBOIO IXHbOTO MOPAAbHOTO XapakTepy. L] HopMaTuBHa QyHKIIis IIPaB AIOAMHU
€ LIEHTPAAPHOIO YaCTHHOIO BEPXOBEHCTBA IIPaBa, A HE MOAITHYHOIO MPOTPAMOI0 Ha KINTAAT CO-
IiaAi3My 4 KamiTaAisMy BiAbHOro puHKY. HeBHUITaAKOBO HEPIIO0 MillleHHIO OYAb-SIKOTO IIOITY-
AICTCHKOTO YM aBTOPUTAPHOTIO YPSIAY € KOHCTUTYILHHI CYAH, SIKi 3a3BUYAlL Ay)Ke AOOPe BUKOHY-
I0Tb Ij10 PpyHKIJiF0. [HCTpyMeHTaAbHI pO3paxXyHKH AiBOPYY i IPaBOPYY Bip MOAITHIHOTO CIIEKTPY
[IParHyTh 3pOOUTH IHCTUTYIHMHUI 3aXUCT ITPaB AFOAUHU YMOBHOIO CIIPaBOIO, BUIIPABAAHHS SIKOT
3aAEXUTD Bip eMIIpUYHUX pe3yAbTaTiB. L[MM BOHM MiApPHUBaIOTh LIHHICTh BEPXOBEHCTBA IIpaBa
i CAYT'YIOTb )KUBUABHUM CEPEAOBUILEM AASL aBTOPUTAPU3MY.

Eaiza6er Toabnasittaep (Elisabeth Holzleithner), npodecopka Bisencokoro ynisepcurery
(ABcrpis), BucTynHAR 3 AOTIOBipAIO HA Temy “Tendep, npaso ma piena céo6oda: ambimna
meopis, ambisarenmua npaxmuxa.”

CyuacHa reHAepHa TeOpisi, Ha AyMKy AOIIOBIAQUKH, € AOBOAI aMOITHOO, TOMY IO MiCTUTDb
TaKUHN Ha6ip KAIOYOBHX KOHIIEIITiB: piBHa cB060AQ, IO AOPIBHIOE CIIPAaBEAAUBOCTI; IIPABO, IO MA€E
CBITChKHMI XapaKTep; HOPMaTUBHA T€OPisd TeHAEPY; IIPABO K IHCTPYMEHT IreHAEPHOI CIIPABEeAAH-
BOCTI Ta eMaHCHIIaLifHe TpaBo. BopHowac aMbiTHICTS 1€l TeOpii 3HAXOAUTH CBOE BUIPOOYBaH-
Hs 4epe3 aMbiBaAeHTHY [IPAKTHKY, SIKifl IPUTAMaHHHUI [IEBHUI PeaAi3M, IO CTOCYETHCS POLje-
Cy CTBOpPEHHSI eMaHCHITAL[iifHOTO MPaBa, 2 TAKOX 3a0e3MeYeHHsI Oro BUKOHAHHS B CYy4aCHOMY
KAIMaTi HOAITHYHOI ToAsipu3artii. Byao Takox KoHCTaTOBaHO HasABHICTb EBHOTO (PeMiHiCTHIHO-
ro MpaBOBOTrO CKENTHUIIU3MY, aAXKe MPaBO i MPAaBOCYAAS 32 TPAAHIIIEI0 HEPIBHO CTABASATHCSA
AO MapriHaAi30BaHUX IPYIL, 30KpeMa JKiHOK, a ToMy DeMial cAip CKHHYTH ITOB'S3KY 3 O4elt, mo6
106aYUTU HeCIIPABEAAUBICTD.

®opMyBaHHS BAACHE eMAHCHIIALHOTO [IPaBa MOXKe 3AINCHIOBATHCS TAKUMH MIASXaMU: a) Ye-
pe3 3aKOHOAABCTBO, sSIKe BPAXOBYe MPOOAEMHU THX, XTO IepebyBae B MApPriHaABHOMY CTaHi;
6) IASXOM AOCATHEHHS CIPaBEAAMBOCTI B CYAAX 3aBASKH 3aXUCTY QYHAAMEHTAABHUX [IPAB 4epe3
peaaizanito pyHAAMEHTAABHOI BUMOTH PIBHOI CBOOOAM Ta CKACYBaHHS AUCKPUMIHAIIAHIX 3aKO0-
HiB i pelleAeHTIB; B) Yepe3 TAyMaueHHs PaBa y CBITAI IPAB AFOAUHH 3 BUIIPABAEHHAM MUHYAHX
“IoMHAOK” Ta IMITAEMEHTAL}i€F0 HOBUX PO3YMiHb.

KAI0490BHM AASI TAKOTO IPABA € IPUHIIUII PigHOi C80000U, IKHF AOCSTAETHCS YePe3 BUMOTAUBY
KOHIIEIIIIO d61M0HOMii, TOOTO CTAaBACHHS AO AFOACH SIK AO piBHO BiabHUX. L1e nepeAGaqae moBary
AO CaMOCTIVHUX pilleHb, TypOOTY IIPO 3aA0BOACHHS iHAVIBIAyaABHIX TOTPe6 i BpaxyBaHHs 3A10-
HOCTei1 Ta iX po3BUTOK (4epes OCBiTy).

HacTynHuM acrieKToM eMaHCHITAIIMHOTO IIpaBa € Teopis MpaBOBOI reHAePHOI KOHCTUTYIIiI,
3TIAHO 3 SIKOIO 2eHdep PO32AL0aEMbCs AK NPAasosa Kamezopis. Y Mexax IAXOAY, 11O OPIEHTYETbCS
Ha BIMOT'Y TeHACPHO] iAeHTHYHOCT], BUCYBA€ThCS Te3a “TIPAaBO KOHCTHTYIOE CTATh : &) PEECTpa-
1]i CTaTi, BU3HAYEHOI IPU HAPOA KEHHI; 6) peecTparlis 3MiHHU CTaTi Ha OCHOBI izeHTHiKamii
crari AloanHEH (TicHMI 3B’ 130K paBa it MEAUIIMHH).

Y Apyriit qacTuHI AeKIil 3B 130K MK 2eHOepom, npasom ma pieHor c606000t0 IpoOAeMaTH3Y-

€TbCsI Yepes IeBHi mpakTidHi MoMmeHTH. Hacammepep 3raayroTsest ASKOK SIPTCHK IIPUHITUITH
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3aCTOCYBaHHS MDXHaPOAHO-TIPABOBMX HOPM ITPO ITPaBa AIOAMHHU CTOCOBHO CEKCYaAbHOI Opi€H-
Tallii Ta FeHA€PHOI IAeHTHYIHOCTI. ¥ HUX CeKCyaAbHA OpPi€HTAllisl i reHACPHA iA€HTHYHICTDh BU3HA-
IOTHCS HEBiAEMHUMHM CKAAAOBUMM TIAHOCTI KOXKHOT AFOAUHH i AFOACTBA, a TOMY He MalOTh 6yTn
OCHOBOIO AASI AUCKPUMIHAIIT Y1 3A0BKHBAHHS, a T€HAEPHA IACHTUYHICTh PO3yMIETHCS “SIK TAH-
OOKe [TOYYTTS KOXKHOI0 AIOAUHOI0 BHY TPILIHBOTO Ta IHAUBIAYaABHOTO AOCBIAY CTaTi, SIKHIT MOXKe
BiATIOBIAAQTH M HE BIATIOBIAAQTH CTaTi, BUSHAYEHIiM U HAPOAKEHHI, B TOMY YMCAi B oc06HCT0My
ceHci risa*

ITiacymMoByI04H aMOITHY TeOpit0, AeKTOPKa AIFIIAQ BUCHOBKY IIPO Te, IO 3allepedeHHs PiBHOI
CBOGOAM IPYHTYETbCS Ha HaB A3yBaHHi OUiKyBaHb i Ha iepapxii, mo B6yaoBani B kareropii (oci
BAAAM Ta HaHyBaHHSI) IIASIXOM AOAQBAHHS IIle OAHOI'O AXKepeAd CKaapHOCTI. Peaaisania Mixcex-
TOPaAbHOI TeHA€PHOI aBTOHOMil 32 3AKOHOM € TEPHUCTHM 3aBAAHHAM, BOHO MiCTHTb aMbiBaAeHT-
HY IIPaKTHKY i TPOXHU peaAi3my.

IOpupnyHe BU3HAHHSA CAMOCTIHHOCTI ocobu, 30KpeMa 3aXMCT Bip FeHAepHOI AUCKPMMIiHAILI,
BiA FEHAEPHOTO Ta CEKCYaAbHOTO HACHABCTBA, 3AIICHIOETHCS B IOTOYHOMY KOHTEKCTI IIOAITHYHOL
MOASPHU3ALIl MK HeAi6epaAbHI/IMI/I Ta eTHOHAIIOHAAICTUIHUMU TeHAeHLisMu. I Iparaenns piproi
CBOOOAU IIJOAO CTaTi mpoxoanTb MK CIIHAAOKO 3pedeHHs i XapHGAOIO iHcTpyMeHTaAi3arii. Pe-
aaicTryHUM, 260 MaTepiaapHUI, PpeMiHI3M 0a4UTb CBOI MEPCIIEKTHBH B peaAisarii HaCTaHOB
IIPaBOBOI AIIABHOCTI: 30CepeA’KeHHI Ha MUTaHHAX PO3IOAIAY BAAAM, PECYPCiB, YMOB aBTOHOMII
(3HaYymuit AlamasoH BapiaHTiB, 3AaTHICTD “06MpaTn” MK IMMH BapiaHTaMu i cBO60AQ BiA MaHi-
myAsniit Ta mpumycy). Bin cimpaerscs Ha “ermky BiamoBipaApHOCTI,” 2 He cyBopoi BipHOCTI
npuHIunaM. AibepasbHa AEMOKpATisi 3yMOBAIOETHCS THM, 1O Ije — cdepa eKCIepPHMEHTIB,
Ae 3p00AeH] TOMUAKY MOXXYTb Oy TH BHUIIPaBAeHi y CBIiTAI piBHOI cBobOAM. AibepasbHa AeMOKpa-
Tid € HAMKPAIIMM MiCLIeM AAS LIUX 3YCHAD.

JKoao Maypicio Aeiirao Apeoaaro (Joio Mauricio Leitio Adeodato), mpoecop Yuisep-
cutery pes saroro aunus y Can-Ilayay (Bpasuais), ucsiraus temy “Pumopuxa ax pirocopis.”

Y ayci aaBHBOTperbKoro ¢pirocopa Cexcra Emmiprxa, wui mparti MiCTHAH CAOBO “poTH”
y Ha3Bi, Bin popMyatoe Tpu Te3u: 1) “mpoTH oHTOAOTIUHUX irocodis,” 3a 3BepeHHS PYHKIT
PUTOPUKH AO CIIOKYLIAHHS CAOBAMHU I [IePeMOTH 3a OyAb-sIKY IiHY, aAe PUTOPHKA BUXOAUTb
AAAEKO 32 IX MeXi Ta MICTUTh IMpe INepeKOHAHHS, eMIIiPUIHY AEMOHCTpaIlilo, CUMYASIIO,
6aed i BCi crioco6u AIOACHKOI MOBHU AASI IOOYAOBH 11 HaB sI3yBaHHS AOMIHYIOYOTO HapaTH-
By; 2) “IPOTH apiCTOTEAIBCHKUX PHTOPIB,” 32 PO3yMiHHSA PUTOPUKH SK 32C06Y MUPOTO mepe-
KOHAHHS 4epe3 AUCKYPC, TOMY L0 PUTOPHKA Oepe Ha cebe TaKOX aBTOPUTET, CIIOKYIIAHHS,
OPeXHIO, 3arPO3HU 3aMOAISHHS IIKOAU Ta BCi MASXH B MeXKaxX cepy epucTuky; 3) “IpoTH OH-
TOAOTriYHUX Pir0cODiB Ta apicTOTEAIBCHKUX pUTOPIB,” 32 po3yMiHHs $pirocoil Sk mOmyKy
icTuHU i TOMY BIAOKpEMAEHHS PUTOPHKH Bip Hel, aae $pirocodis MOASIrae B AF0OOBI AO MYAPO-
CTi, i, AKI[O BiAMOBUTHCS BiA KOHI@IIIii iCTUHH, PUTOPUKY LIIAKOM MOXKHA PO3TASAATH K POp-
My dirocoii.

AASi TIATBEpAKEHHS CBOIX TPHOX Te3 AOTIOBiAAY IIPOIIOHYE TPH 3HAYEHHS CAOBA “PUTOPHUKA,”
SKi MOXXYTb CIPUSATH 3MEHIIeHHIO HeMopo3yMiHb. PeaAicTuyHa puTOpHKa HAAEKHUTD AO TOTO

* The Yogyarta Principles https://yogyakartaprinciples.org/introduction/.
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PiBHSL, SIKUIT OHTOAOTTYHI $pir0cOdii HA3UBAIOTD “pearbHICTIO,” TOOTO AOMIHYIOUHX HAPaTHUBIB,
SIKi AFOAML POSIIOBIAQIOTH COOI Ta IHIINM AIOASIM 1 B sIKi BOHHU BipsTh 5K y “peaapHi.” Hassa Bia
AQTHHCBKOTO res — “pia” — [OKa3y€e OHTOAOTIYHY 06 EKTHBALII0 MOBH, TaK CaMo SIK “00°ekT” i “paxr”
Omnucyroun Iieft IpoIiec, peaAicTUIHA PUTOPHKA MA€ HaMip OyTu cBoro poay pisrocodiero i Buil-
TH 32 MeXi iA€aAICTHYHOIO apiCTOTEAIBCPKOTO PO3YMiHHA PUTOPUKH K MUCTELTBA IIepEeKOHAH-
Hs1. CTpaTeriyHa pUTOpPHUKA — Ije AUCKYPCH, SIKi IParHyTh CTaTH PHTOPHKOIO, Bepcii mpo cepeao-
BHIIE, SIKi 3MaraloThCs 3a Te, o6 BBaXATHCS “peasbHuMu daxramu.” HampuxiHni AomoBisag
3a3HAYAE, IO AHAAITUYHA PUTOPHKA — II€ Te, IMM 3alMAETHCS HOTO AOCAIAHHIIPKA IPYTIa: BUBYEH-
HSI CIOCO6iB, 32 AOTIOMOTOIO SIKMX AOMIHYIO4i BepCii BUIIAMBAIOTS i3 LjUX Pi3HHX CTpaTerif, mo-
Ka3aHHUX Yepe3 CTaTyTH, CYAOBi PillleHHs, IOCEPEAHULITBO, KOHTPaKTH.

3aBepIIUBCS AeHb IIPOBEACHHSM crieljiaabHOl maHeai ITpesupenta IVR “Biiina 6 Ykpaini
ma pirocoisa npasa.” IIpodpecop Marriac MaabMaH BUCTYIIUB 3i BCTYIIHOIO IIPOMOBOIO, ¥ SIKiil
BHCAOBUB CBOE 3aCyAKeHHS arpecii IpoTu YKpaiHu i BUpa3uB MATPUMKY HapOAOBi Ykpainu
B 10r0 60poTh6i 32 CBOOOAY Ta HE3aAEXKHICTD, IPOTU HECIIPABEAAUBOCTI, SIKy Hece i3 c06010
IIOBHOMACINTA6He BTOprHeHHs.. Bil Tako)k MOAEPYBAB 110 [IAHEeAD, SIKa BUKAMKAAA BEAMKHIT iHTe-
pec yuacuukis Konrpecy.

ITaneAbHUMH AOIIOBiAQYAMM OYHO Ta 3aBASKHU OHAaﬁH—SB’ﬂSKy cTaAu npoBipHi BueHi 3 Harrio-
HAABHOTO IOPHAMYHOTO yHiBepcuTeTy imMeni SIpocaasa Myaporo (Xapkis, Ykpaina) Cepriit
Maxcumos, FOaist Pasmeraesa, Haraais Caroxina, Oaena YBaposa ta Oaexciit Crosoa.

Cepziii Maxcumog y pomoBiai “Biitna B Ykpaini sk Tpareais XXI cTOAITTS” HATOAOCHS, 11O Bpa-
SKEHHS 11 eMOLI, SIKi IPUHECAA 114 BillHa, MOXXHA BUPA3UTH TPbOMa KOHIIENITAMH, HABiTh eK3UCTEH-
miasamu: abcypd, mpazedis i srouun. Tlepine BpaskeHHs — abCYPAHICTb YCbOTO, IO BiAGyBaeThCS:
KOAM PYHHYIOTBCS YCi 3BUYHI YABACHHS Ta 3B 3KM MIOAIH, CaMa AOTiKa MMOBCAKAeHHOCTI. Peakiriero
Hallen a6cypA € CTIOAIBAaHHS, IO BiH HE MOXKE TPHBATH AOBI'O i MA€ 3aKiHUMTHUCS HaMOAVDKIVIM YaCOM.

Tpariuni HOTKH CIIPHIAHATTS TOT'O, IO BiAOYBa€THCs, BUHUKAIOTb TOAL, KOAY BilfHA IPHHOCHUTb
HU3KY He3BOPOTHUX BUKAWKIB, TaKHX SIK TIepIIi CMepTi i mocTiiiHa 3arpo3a skurTio (He Aumie
BalIoMy, a i1 iHIIKX, y TOMY 9HCAi PiAHHX i 6AM3bKUX), PyiiHYBaHHs 3BUMHHUX 3B SI3KiB i BTpaTa
JKUTTEBHX IIePCIeKTHB. Bararo 3apyOiKHIX MHCAUTEAIB OLIiHIOIOTD IT0 BifiHY SIK )KaXAHMBY Tpa-
reairo XXI cToaiTTs. BapTO MOroAUTHCS 3 TAKUMHE OLIIHKaMH, aA)Ke MAaCIITA0HICTDb TOTO, 1O Bip-
OyBaETbCs, BUMArae BUXOAY 32 MeXi KaTeTopift OYAeHHOCTI Ta TEOPETHYHOTO OIHCY AO TPAHC-
LIeHAEHTHO-eCTETUIHOTO AOCBIAY, AKHI 3a CBOEIO F€HE30I0 € eCTETUYHOIO KaTErOPi€ro Tpareail.
bByab-sxa BiliHa — 1je MacmTabHa TpareAis, a HUHINIHA — IOTEHIIIMHA Tpareais AAS BCbOTO CBIiTY,
sIKa CTABUTb HA MEXY KPaxXy yCTaAeHHUIT CBITOBHII IOPSIAOK. Tpareais mpsiMo mpoTHAeKHA a6-
cypay. Tpariute rjiHHe B KaTapcuci Ta 3HAYEHH] CMePTI, aAe B abCypal HIYOrO IIbOro HeMae i 6yTu
He MO3Ke. Y IKOMYCb CeHCI AeTllIe XKITH BCePEAUH] aOCyPAY, TOMY I}O He TOTPiOHO CTAaBUTU METY
IIOCh 3MIHUTH (3 TaKOI ITO3UIII MOXKHA CKOTHTHUCS AO uHHisMy). Tpariune — 1je 3aBXAH IIPO
HE3BOPOTHICTb 3MiH, HE3AATHICTD AO FAPMOHII Ta IPUMUPEHH, Ile He3BOPOTHA CMEPTb LIHHOC-
Teit. OAHe CAOBO, TpariuHe — Iie He IPOCTO 6iAb, HemacTs, rope (TO6To KatacTpoda), a B HbOMY
HapOAXYEThCA IOCh HOBE. I TYT BaXKAUBO PO3YMIiTH, SKi LIHHOCTi TUHYTD i Ki HOBi HAPOAXKY-

IOTHCA.
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OrTxe, CIIOYATKY eMOIlifiHe ITepesKHBAHHS CIIPHIMAE BifHY i [TOB'3aHY 3 HEIO 3arH0eAb AIoAeH
Ta 3HUIJEHHS MaTepiaAbHUX OAAr SIK a6CYPA, & IOTIM SIK TPareAiio, a 3STOAOM CBIAOMICTD, 3 €AHAB-
IIY IPaBoOBY Ta $pir0coPcbKy pedAeKcilo, OIiHIOE I B KaTeropisx Impapa: sIK 3A0UMH, 3a KU
BUHHUI MAa€ HECTHU BiATIOBiAAABHICTD. AiICHO, AKIIO pEeHOMEHOAOTI MUPY BUPA’KAE AOCBIiA
peaaisariii mpaB AIOAMHH, TO $eHOMEHOAOTs BillHU — Iie IIeBHUI AOCBiA BIACYTHOCTI IIpaB (a60
CYTTEBOTO iX 06MeKeHHS), HacaMIlepeA TIPaB Ha SKUTTS, BAACHICTD i cBO60AY. Byab-sike mopy-
IIE€HHS IPaB AIOAMHH € 3A0YMHOM, aA€ BilHA B 1l CEMAaHTHYHOMY BUPAXKEHHI 5K IePeXXHUBAHHS
0e33aKOHHSI UM HEIIPABOTH € 3A0YMHOM Y CBOIX aTpHOYTHBHUX IPOSIBAX.

FOuia Pasmemacea 3BepHyAa yBary Ha $pia0coPChKO-TIPaBOBY IIPOOAEMY 3aIIepeueHHS PeaAb-
HOCTi cy6’extamu mpasa. BoHa miAKpecAnAa, o BiATOAL, SIK MH IPOKHHYAMCS BiA PAaKeTHHX
06cTpiaiB i GoMbapAyBaHb, 6araTo XTO 3 HAC JKHBE Y CTAHI pO3ABOEHHS CBIAOMOCTI, OAHOYACHO
HpUAMAIOYHY I 3aIlepedyour peaAbHicTb. AAe € I IHIUM CIIoci6 MpOXXMBAHHS B HeiCHYIOUii
PeaAbHOCTI, XapaKTepHUIT AASL 0araTbOX POCisiH, SIKi 3allepedyIoTh BifiHY, OCKIADKH Iie He BIIUCY-
€TbCSI B PEAABHICTD, Y SIKift BOHH [IepebyBaloTh YK XOTiAM 6 IepebyBaTH, 200 BBAXKAIOTD, IO ¥ HUX
€ OOIPYHTOBaHI IPUYNHU AAS BIFlHH, OCKIABKY BOHHU 3aHYpeHi B MipOAOTIYHHI IMITEPChKHIT
HAPaTHB 3 OIIOPOIO Ha PAASHCHKY CIAAIIUHY. € peui, SKi AAS Hac, YKPAIHIiB, 3AAI0THCS OUEBUA-
HHUMH, HaBiTb SKIJO BUTASIAAIOTD CyIIepeYAMBUMH AAS IHIMHX. € TaKOX pedi, SIKi He MaIoTb ImiAAa-
BaTHUCS CYMHIBY HIKMM: AIOACDKI CITIAbHI IIPUHITUIIN, CIIPABEAAMBICTD, IPaBa AIOAUHH, BEPXOBEH-
CTBO IIpaBa — yce Te, 1[0, MaOyTh, pOOUTD HAC AOABME OiAbIle, HIK bioAoriuHa cxoxicTs. Termep
MU [TIOBUHHI XMTH Y CBiTi, AKUI HEIIOIIPABHO 3MiHUBCA. Y IIbOMY CBiTi M1 [1€PEOCMHUCAUMO SIK Te,
IIJ0 BKAQAAEMO B IIOHATTS “IIPAaBO’ i “CIIpaBeAAHBICTD,” TaK i Te, IO MU OIKMCYEMO TepMiHAMH
“iitHa” i “Mup” (SIKIO MATHMeMO MOXAHBICTb AAS TAKOTO TIEPEOCMUCACHHS).

Hamauais Camoxina BUCTyIIAQ 3 AOTIOBiAAIO “DeHOMeHOAOTIS ITpaBa i BIffHU: AOCBiA IIpaBa
i AocBip Gesmpas’sy,” y SIKilt po3KprAa TAMOMHHUIA 3B 130K MK CIIIABHIM CBITOM, MEPOM i IIPaBOM,
3 OAHOIO 60Ky, 1 BIACYTHICTIO CIIIABHOTO CBITY, BiMIHOIO i 6e3npaB’51M, 3 immoro. Cruparounch
Ha ipei Emanyeas Aesinaca Ta l'anHu ApeHAT, AOIIOBipQUKA ONKCAAA 3yMOBAEHE CIIAAAXOM Ha-
CHABCTBA OPYLICHHS 0AAQHCY MK HOPMATUBHICTIO i paKTUUHICTIO HAIIIOTO AOCBIAY Ta HATOAO-
CHAQ Ha OCOOAMBII POAi ITpaBa B yMOBAX BilHH: IIONPH MOUINPEHMUIT CTePEOTHII, OCTAHHE He “3a-
MOBKA€E cepep 30poi,” a, HABIIAKHU, YMOXKAHBAIOE IIPOTHCTOSIHHS AKTYAABHOMY HACHABCTBY — ITPO-
THUCTOSIHHS, IIJ0 HAAMXAETHCS MEPCIEKTUBOIO CIIPABEAAUBOCTI Ta MHDY.

Ouxenoro Yeaposoro 6yAH BUCBITA€HI IIPAKTUYHI BUKAMKH IIOAO BEACHHS BiAIIOBiAAABPHOIO
6izHecy B YkpaiHi mia gac pocificbkoi 30poiHOI arpecii, pO3rAsiHyTi epCIIeKTHBU BeACHHS
BIATIOBIAQABHOTI'O 613Hecy MiA 9aC MMOBOEHHOL BiA6YAOBI/I, a TaKOXX OKpeCAeHi OCHOBHI IIASAXU
IIOCHAEHHSI BIIPOBAAJKEHHS CTAHAAPTIB 6i3Hecy 1 paB AroAMHHE B Ykpaini. Byao Takox miaxpec-
A€HO, IO 3 TOYKH 30Py MACIITAOHOCT] TOCTABACHHX 3aAa4 YKPaIHA CbOTOAHI CTUKAETHCS 3 YHI-
KAABHUMU BUKAUKAMU 1 MOXKE CTATU IIPUKAAAOM BHUPILIEHHS CKAAAHOTO 3aBAAHHS 3a0e3IedeH-
HS BIATIOBiAQABHOI TOBEAIHKU 6i3Hecy AASL IHINUX IMOAIOHMX, Ha JKaAb, TPariyHuXx iCTOpUYHUX
nepioais.

Ouexciii Cmogba y pomoBiai “SIke mpaBo ‘MOXAMBe’ IIip Jac BifiHH?” 3BepHYB yBary Ha Bia-

MIiHHICTb ITpaBa B MUPHI YacH i B yacu BilfHM. Y MUPHHMII Yac rpaBo — Tuma. Lle MoBuasHe TAO
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HOBCSAKAEHHOTO XXMTTS, A€ AATH I'POIIi 0O3HAYa€ OTPUMATHU TOBApP, KYIUTU KBUTOK — AicTaThCs
AO MICIisl IPU3HAYEHHS, BUATH 3 AOMY O3HA4a€ Oe3IeYHy IIPOryASHKY BYAULISIMU i IIAPKAMH.
Y Takux BHITAAKAX 32 TOAIGHOIO IIPAKTHKOIO XOBAEThCs IpaBo. Lle sik MOBITPs 4 CBiTAO, SIKi ic-
HYIOTH y IpocTOopi Oe3 camornpeseHTanil. I mOAIGHO A0 MOBITpPS Ta CBiTAA SIK YaCTHHH HALIOTO
CBITOBOTO IIpaBa SIK MOBYA3HOTO (OHY HAIIOI IIOBCIKACHHOCTI POOUTH OCTAHHE MOSKAUBUM.
O6pasHO KaXyIH, IPABO AA€ 3MOT'Y ICHYBaTH BCbOMY COLIiaAbHOMY CBITy i Aae 3Mory Ham OyTH
9aCcTUHOIO 1bOTO cBiTy. Lle “M'sike mpaBo,” sike Beae HAC AO iCTHHU IO Hamre OyTTS i Aa€ HaM
MOXAMBICTb OyTr THMH, KM MU €. HaBraxy, BifiHa ry4sa. Tuury, sk TKaHUHY HALIOTO CIIIABHOTO
ByTTs1, BUTKaHY IPaBOM, PO3PHBAIOTh 06CTPIAM, aBTOMATHI YepPI'U YH CHPEHH [OIIEPEAXKEHD I{OAO
HOBITPSIHOTO HAABOTY. SIKIO B MUPHHI YaC MU “BAMXAEMO” IpaBo ab0 “BUCBITAIOEMO” CBOE
JKUTTS IIPaBOM 'y pOHOBOMY peXXuMi,” TO ITiA 4ac BifiHI HaM “He BUCTAYa€ Hi MOBITPsI, Hi CBiTAQ.
Mu HamaraeMocsi HECAMOBUTO “BAUXHYTH IIOAUX IIpaBa’ ab0 — IIiA 9ac AUCKPETHOTO “CIaAaxy
paBa’ — MOAMBHUTHCS, XTO MH, A€ MU € 1 94U € IIje SIKHICh CBIT — CIIABHUI CBiT Haoro byTTs-3-in-
IIMMH Y1 TOPH3OHT COIiaAbHMX MOXXAMBOCTeH BKe 3akpuTui? [Hakie Kaxy4u, y BO€HHI 9acu
THIIIA TIPaBa MOPYIIYETHCS, 1 IPaBO iCHyeE He SIK MOBYA3HHI Oe3repepBHUI (OH, a AHIIe SIK AVC-
KpeTHa ickpa B TeMpsBi BiftHH. CBiT 3aKpUTHI BillHOIO.

ITicast AOTIOBiAEM BIAOYAACS AMCKYCIsl, ITiA Yac SIKOi OYAO IPOSICHEHO OKpeMi acIeKTH TeMH
TaHeAi.

Tperiit oens KoHrpecy, 6 AunHs, TpasuLifiHO 6yAO IIPUCBSYEHO €KCKYPCisM HaiLiKaBimy-
MM MiCITISIMH, 30KpeMa TaKUMH, SIK KopoAiBcokuit 3aMok [lesews i Cunaiicokuil moHacmup, cepea-
HbOBIYHMI 3aMOK Bpan i micto Bpawos (y Kapnarax), exckypcis cydacHuM i crapum microm
Byxapecra.

YerBeprmii poenp Konrpecy, 7 aunns, moyascs Aexiiero npodecopa YuiBepcutery IHbes
Kimxe (TTiBgenna Kopes) Xaxen Kim (Hyekyong Kim) na remy “Ilapadoxc’Bymms-Tam’, a6o
neuyeani nici: 6id sepuunu Tpoancovxoi cminu do naowsi Keanxeamyn y Ceyai.”

AoroBisauKa, CIIUPAIOYHCh HA TAYMayeHHs Mi$pOAOTIYHHUX 32 CBOEIO CYTTIO TeKCTIB “AepKaBu”
IMaarona (kuura 1) ta “laiagn” Tomepa (kHura 3), CTaBUTb TUTAHHSA IPO OYiKyBAHHS KOXKHOTO
oparopa OyTH IIOYYTHUM i PO Te, HACKIABKU BaXKAUBOIO, {06 OYTH IIOYyTUM, € 6e3ImocepeAHs
npucyTHicTs. Kedaa He 6yB IpHUCyTHI YIPOAOBXK YChOTO AIAAOT'Y IIPO CIIPABEAAHUBICTB, aA€ BiH
3aII0YATKYBaB FOTO i 3aAMIINB 3aMiCTh cebe cBOro crapkoemipst — IToaemapxa. Hasmaxu, crapifi-
LIMHY, IO 3HAXOAUAUCS Ha cTiHi Tpoi, He 6yAU IMOUYTi, KOAU BHCAOBHUAU CBOE 3aCTEPEXKEHHS
moao aoai Tpoi. Ixui posmosu 6yau “HenouyTumu HikuM criBamu nuKap,.”

IToaii “Iaiapu” Tomepa 6yao mopiBrsHO 3 mpoTectamu Ha maomnti Ksanxsamyn y Ceyai 2016
2017 pp., mo 6yA0 BU3HAHO 3Pa3KOBHM I'POMAACHKEM pyxoM. He ToMy, 1m0 11e mpusBeAo A0 iM-
[IYMEHTY IPe3HAEHTa, A TOMY, I{O TPOMAASIHY, SIKi 310PAAKCS Ha MiCBKUX [IAOIIAX, BUCAOBAIOBA-
AM CBOI AyMKH Ta iCTOPil BAACHMM IOAOCOM, i TOAOBHE — CaMi OXO4e CTaBaAH CAyXadyaMH OAHE
OAHOTO. AAe TAKOX He MOXKHA 3aIlepedyBaTH, IO B TON CAMHI 9aC Ha TOMy XX Micui 6yAu inmm
IPYIH TPOMAASIH, sIKi IIPOAOBXKYBAAHM CITiBaTH IPOTHAeXHI micHi. CAip BU3HATH, MO Tak 3BaHi
IPOMaASHU-CBIYKM BIAKPHBAAY ByXa AMIIE AASL CBOIX CIIBIPOMAASIH i HaBIaku. BHCHOBOK, sxumit
POOHTD ABTOPKA, € BEABMH aKTYaABHHM: “SIKIO MH IIPOAOBXKYEMO CAYXATH AHIIIE T€, IIO XOUeMO
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IIOYYTH, SKIITO MU BU3HAEMO AHIIE THX, KOTO XOYeMO BU3HATH, SIK CIIIABHOTA MOXe IiATpHUMYyBa-
THCSL K CIIABHOTA B [IbOMY HAaA3BHYANHO [IOASIPU30OBAHOMY CYCIIABCTBI? ">

3 TeMOI0 AOTIOBIAL “Aeski ypoku cmpykmypHoi pacoeoi Hecnpasedsuéocti 0as idearvroi
meopii Poaza” suctynus lenpi Pivapacon (Henry Richardson), mpodecop AxopaxrayHchKo-
ro yuisepcurery (Bammurron, CIIIA).

ITpeaMeToM F10T0 aHAAi3y 6yAa Teopis AskoHa Poasa sik ineaabHa Teopist. Y cBoilt KpuThIii 1€l
Teopii PivapAcoH cimpaBcs Ha nosunito cydacHoro pirocopa Yapansza Miaaza (Charles Mills),
SIKUIT KPUTUKyBaB PoA3a 3a Te, 1[0 BiH He 3Mir TOAOAATH 6AraTOBIKOBHII CTPYKTYPHUIL PacH3M,
NOMKPEeHUH 3aXiAHUM KOAOHiaAi3MoM. Lg kpuTHka crionykasa Miaaza A0 IOBOPOTY AO Heipe-
aAbHOI Teopii. AOTOBipaY MIATPUMAB ITParHEHHsS AO HeiAeaAbHOI TeoPpii, BiH TaKOX 3aAUIIIB
MicIie 1 AASL iaeaAbHOT TeOPpii, ase AMIIe SIK AOTIOBHEHHS AO HeipeaabHOI. O CHOBHI MiHyCH Teopii
Poa3a, Ha AyMKY AOIIOBiAQYa, IIOASITAIOTH Y TAKOMY: IIO-IIEPIIE, 30CEPEANKEHICTD Ha “6a30Biit
CTPYKTYPi CyCIiAbCTBa” SIK TOAOBHOMY CY6 €KTI COLlaAbHOI CIIPaBEAANBOCTI BEAE AO iITHOpYBaH-
Hs IHIIMX BUAIB COLIIAABPHUX HOPM Y IIPaBOBOMY PeryAIOBaHHi; 0-APYTe, KOHLIEMIis COIliaAbHOI
BAaapu PoA3a € HaATO MOPaAi30BAHOIO, MO0 AO3BOAUTH HOMY BIIOPATHCS 3 PEIPECUBHOIO COLYi-
aAbHOIO BAAAOIO. L1i HeAOAiKH, Ha AYMKY AOIIOBipQuYa, HeobOXxipAHO BUITPaBUTH, A 06MexeHHs, SIKi
BOHH CITPHUYHHSIOTD, MAIOTh Oy TH [OAOAQHI, 1]06 iAeaAbHE POA3IBCbKe CYCIABCTBO OYAO AOCTAT-
HbBO CTIifIKUM AO IIOIIMPEHHS HOBUX GpOpM PpaHATIIHOIO rHOOAEHHS. BiH TaKOX BHKAAB HUBKY
KOHCTPYKTHUBHHUX IPOIIO3UINiH, IK MOXHA 3MIHHTH ipeaAbHy Teopito Poasa, o6 moposaTu
IIi CepiiO3Hi HEAOAIKH.

Taxox Ha Konrpeci BigOyaacs mpesentanis Ennukaoneaii IVR, sika 3 2017 p. icuye
B €ACKTPOHHOMY BUTASIAL B Mepexi IHTepHeT Ha caiiTi BUAABHUIITBA “Springer” i BUAQHHS SIKOT
Y APYKOBaHOMY BUTASIAL 3amiAaHOBaHO Ha 2023 p. BiAnIOBiAQAPHUMMU peAAKTOPaMM €HIIUKAO-
neaii Buctymnaiors Moptimep Ceasepc — npodpecop Baarumopceproro ynisepeurery (CIIIA),
npesupenT IVR 32015 mo 2019 p. i Credan Kipcre — mpopecop 3aapr0yp3proro yHiBepcu-
tery (ABCTpis).°

Basxausoro noaiero Konrpecy craao Bpydents kHwkkosoi mpemil IVR 3a Hatikpamnyy my6aika-
Ljif0, 3AiicHeHy B mepiop 3 2019 p. mo 2022 p., Po6epTy Aaekci — mpodecoposi YHiBepcuteTy
Kias iveni Kpicriana Aan6pexta (Himewunna) — 3a itoro kuury “Ipeaabnuit Bumip npasa” (Law’s
Ideal Dimension) (2021 p.).” L]s1 kxura sBAsie CO60I0 CHCTeMATH30BaHy 30ipKy 0T MOMepeAHix
pobir i BiAGMBa€ HOTO BHECOK Y TPU HAIPSMU AOCAiAXKeHHS y cdepi dpirocodii mpasa: 1) mpupo-
Ad IIPaBa; 2) pOOAEMH KOHCTUTYLHYX [IPaB, IIPaB AIOAUHH Ta IIPOIOPIIIHOCTI; 3) npobaema
IIPaBOBOI ApryMeHTAIlil Ta IIPaBOBOTO AUCKYPCy. CAi 3a3HAYUTH, IO YACTHHY POOIT BHAATHOTO
¢irocoda mpasa 6yA0 IEPEKAAACHO I OITyOAIKOBAHO B YKPAIHCHKUX HAYKOBHX XXYPHAAAX, 30-

> IVR World Congress “Justice, Community and Freedom.” The 30th IVR World Congress of Social
and Legal Philosophy. Bucharest, Romania, 15-22 July 2022. P. 23.

¢ Encyclopedia of the Philosophy of Law and Social Philosophy. Editors: Mortimer Sellers, Stephan
Kirste. (Dordrecht: Springer, 2023) https://link.springer.com/book/9789400765184.

7 Robert Alexy. Law’s Ideal Dimension (Oxford University Press, 2021), https://global.oup.com/
academic/product/laws-ideal-dimension-97801987968312cc=at&lang=en&.
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Kpema Takux, sk “Ilpupoaa dpirocodii npasa” (The Nature of Legal Philosophy),® “Ayaabna
npupoaa nipasa” (The Dual Nature of Law),’ “Icuysanns npas atopunn” (The Existence of Human
Rights),'* “Iaeaaprnit Bumip npasa” (The Ideal Dimension of Law)!! a in. [Ipopecop Anexci
BUCTYTIMB TaKOX i3 AOTIOBIAATO, ¥ SIKilf TOPKHYBCS TOAOBHUX ipeit CBOET Ppirocodii mpasa, 3 AKUX
KAIOUOBOIO € iA€s AyaAbHOCTI IIPaBa, IPUPOAQA IKOTO IIOEAHYE iACAABHUM Ta PEaAbHUI BUMipH.

Toro camoro AHs BigOyAacs crienjiaabHa maHeas “PymyHcbKa dpirocodis mpasa,” siky Oyao
IIPUCBSYEHO AMCKYCifM IPO iCHYBaHHA OKPeMOl pyMyHCBKOI TpapuLil ¢pirocodii mpasa B Mexax
3araAbHOEBPOIEMCHKOI IPABOBOI TPAAMIIIL.

II’sirmit aenn Konrpecy, 8 annms, novascs 3 poonosiai Cesapa Poapirec-Tapasito (César
Rodriguez-Garavito), mpodecopa Horo-Hopxcpkoro ynisepcurery (CILIA ), a Temy “Kaima-
mu3ayis npas: meopis ma npaxmuxa npas A00uny 0As anmponoyeny,” y SIKiit HayKOBeLb
06IPYHTOBYE “KAIMAaTH3aLi10” IIPaB AIOAUHH, TOOTO “3aBAAHHSI TEPMIHOBOTO IIPOCYBaHHS KAi-
MATHUYHHUX 3aXOAIB Yepe3 KOHLeIil, pPAMKM Ta HOPMH, 3aCHOBaHi Ha npasax.” ' Le 3aBaanHs
CIpHUYHMHEHe KAIMaTUYHOI0 HAA3BUYANHOIO CUTYAIli€l0, AKa CTBOPIOE XUTTEBUM BUKAMK AASL
IPOEKTY NpaB AIOAUHH B YMOBaX aHTPOIIOIeHy. AOIOBiAaY ITOKa3y€e ABa B3AEMOAOIIOBHIOOYI
LIASIXH AO KAiMaTH3anii mpas AtoAuHu. Iepmnit masx nmepepbadae 3aCTOCYBAHHS iCHYIOUHX
KOHIIENTYaAbHHUX i TPABOBUX IHCTPYMEHTIB IIPaB AOAUHH AO HAASBUYANHOI KAIMATHIHOI CHTY-
aryii. ITeit masix nmepepbadae sik yCyHEHHS BIIAUBY FAOOAABHOTO TIOTETIAIHHS Ha 3AIfICHEHHSI IIPaB
AIOAMHH, TaK i 3a6e3meyeHHA BiATIOBIAHOCTI KAIMATHYHOI OAITHKHA HOPMaM ITPaB AFOAVHH IITOAO
MaTepiaAbHOI Ta IPOIIeAYPHOI CIIPaBEAAMBOCTI. APYTHII IIASIX IIepeAbadae AAAITAIIiIO Ta OHOB-
ACHHS ITPaB AIOAUHM AO PeaAill i BUKAUKIB aHTpononeny. Ha aopaTox a0 Typ60TI/I PO rapaH-
TYBaHHS IPUHANMHI MiHIMyMy IHAMBIAyaABHHX CBOOOA, MaTepiaAbHOTO AOOpOOYTY Ta crpa-
BEAAMBOCTI, CYMiCHUX 3 AFOACBKOIO IAHICTIO, I1 M€Ta BUMAra€ 3aX1CTy ITAAHETAPHHUX KOPAOHIB,
SIKi POOASITD MOKAMBUM XXUTTS Ha 3eMAi. CIIHParouich Ha AOCATHEHHS HAyK IIPO XKUTTSI, eKO-
AOTii, BiAHOBAIOBAABHOI €KOHOMIKH Ta MOpaAbHOI ¢pirocodii, C. Poppirec-TapasiTo cTBeppxye,
110, OKPiM 3aXMCTy CYy4aCHHUX ITpaB AIOAMHH, IJeH MiAXiA BUMara€ MpoCyBaHHS TOrO, 1[0 BiH
Ha3uBae “GiAblle, Hi ITpaBa AAUHH,” TO6TO MpaBa Mal6yTHIX MTOKOAIH i He Aue AtoAeit (non-
humans).

ITpodecop Yuisepcurery Kobe (SInonis) Tercy Caxypaii (Tetsu Sakurai) y somosiai “Yu
MO%Kce pePAeKCUBHA IHKAIOSUBHICID NOM IKIMUMU KYAbILYPHE NPOMUCIOSHHS, BUKAUKAHE
MisKHapoOHoto mizpayieto?” 3BepHYB yBary Ha CUTYALIiIO, IO ITOB s13aHA 3i 30iABIIEHHSIM MKHA-
POAHOI Mirparnii 3a ocTaHHi poku. Xo4a ipel IpaB AIOAMHH Ta HAaIliOHAAI3MY € IIOPOASKEHHAM

¥ Pobepr Aaexci, “ITpupopa pirocodii mpasa” (mep. 3 arra. C. Maxcumosa). [Tpobaemu dirocodii npasa 2
(2004): 29-37.

% Pobepr Aaexci, “Ayasbna npupoaa npasa” (mep. 3 aura. C. Makcumosa). ITpaso Yipainu 1 (2001): 45-S8.
19 Pobepr Anexci, “IcuyBanns mpas atoaunn” (riep. 3 anra. C. Makcumosa). I1paso Yipainu 4 (2011): 21-31.
" Pobepr Aaexci, “Iaeaspnuit sumip mpasa” (nep. 3 anra. C. Maxcumosa). Qidocois npasa i 3azarvna
meopis npasa 2 (2020): 35-61.

2 IVR World Congress “Justice, Community and Freedom.” The 30th IVR World Congress of Social
and Legal Philosophy. Bucharest, Romania, 15-22 July 2022. P. 24.
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CY4aCHOCTI, BOHHU CyIlepedyaTh OAHA OAHIHM caMe B MUTAHHAX Mirparil. Ie BUABASIETbCS Y ABOX
ITIOAITHYHHUX i TPABOBHUX MO3UIIISIX: AibepaALbHUX 2A06aAiCMi6, SIKi BUMATAIOTH IIOBATH Ta 3aXHCTY
OCHOBHUX IIPaB AIOAMHHU MIIpaHTIB i 61KeHI}iB i BUCTYIAIOTh 3a IXHIO IPOMAASHCBKY Ta COL{iaAb-
Hy iHTerpariifo B IpUiMaloye CYCIIAbCTBO, i nonyAicmcevkux Aidepis, SiKi 3aKAMKAIOTb AO KOPCTKi-
01 MO3HUIil MoA0 iMMirpanii. Ii mpoTHAeXHI MOAITHYHI TO3ULT BiAOMBAIOTD ABa yCTaAeHi
il CyTepevABi IPUHIMIH MiCAIBOEHHUX MDKHAPOAHMX (MirpaniiiHux) peskumis — yHiBepcaAb-
HUX IIPaB AIOAMHH Ta HAITiIOHAABHOTO CyBepeHiTeTy. Biapatoun HaAexxHe Il AFAeMi, AOTIOBiAQY
IIPOIIOHYE BIATIOBIAHMIT CIIOCIO BUpillIeHHSI HOPMATUBHUX IPOOAEM, CYTb SIKOTO IIOASITA€ Y II0-
Ba3i iIMMIrpaHTiB i IpUIMaIOYUX CYCIIABCTB AO iAeaAiB pedAeKCHUBHOI iHKAIO3UBHOCTI. Lle o3Ha-
9ae, 1110 0OMABI CTOPOHHY IOAITHYHUX | KYABTYPHIX KOPAOHIB MAtOTh PePAEKCHBHO MiCTHTH iHIIi
KYABTYPH, SIKIO BOHU XOYYTh 3aCIIOKOITH KYABTYPHI Ta MOPAABHI IIP OTHCTOSIHHS, OCOOAMBO
B IPUIMAIOYMX CyCITiAbCTBAX.

Anita Aasen (Anita Allen), npodecopka Ilenciabsancokoro ynisepcurery (CIIIA), Bucry-
nuaa 3 remoro “IIpueamnicme, Kpumuune 6usnavenns ma pacoeéa cnpasediusicms”
(y dopmari 3anucanoi BipeonpesenTauii). Bona sanpononysaaa pirocodcepkiit miaxia Ao mpu-
BaTHOTO SKUTTS, IKUI MOXKHA Ha3BaTH KPUTHIHHM CIPOIIEHHSIM BH3HAYEHHs],” 1[0 [IPOTHUCTAB-
ASIETHCSI “AHAAITIIMHOMY OIMCY BU3HAYEHHS,” [IO3HAYAIOYH 3MiHY aKIleHTy 3i 3MiCTy BH3HAaYeHb
Ha IXHIO 3HaYYLIiCTh. AMCKYPC IPUBATHOCTI — Ile CIIOCi6 MICAEHHS, MOBAEHHS Ta Alll i3 cepiio3-
HUMH HaCAIAKaMU AASL MOPAABHUX, AIOACPKHUX, FPOMAASHCHKUX Ta OPUAMYHHX IpaB. AOMoBipad-
Ka AOCAIAMIAQ 3B SI30K MK CIIpOIeHHSIM BU3HAUEHHS, TOAITHKOIO Ta CIIPABEAAHBICTIO AASL adpoO-
aMepHKAHIIiB.

Kpim maenapuux aexuiit, Ha Korrpeci 6yao oprarizoato po6ory 60 creniaAbHUX ceMiHapiB
i 6 po604KX Iy, y AKKX B3SAH 6€3M0CePEAHIO YIacTh (OKPIM Y4acTi y Ipe3HAeHTChKii aHeAi)
i mpeacTaBHUKY YKpaiHu — BuKAapaydi HarjioraabHOrO0 1opuauyHOro yHisepcuTeTy iMeHi Spoc-
AaBa Myaporo Cepri#t Makcumos, Hataais Caroxina Ta IOais Pasmeraesa.

Ha npukinneBoMy 3acipanHi OYAO TaKOXX OroAOLIeHO, o HacTymnHuil XXXI BeecBiTHiil KoH-
rpec i3 pirocodil mpasa Ta coniasbroi pirocodil Ha Temy “TiAHICTB, A6eMOKpaTisi, pi3SHOMaHIT-
HicTp” BipbyAeThCs y M. Byenoc-Aitpec (API‘eHTI/IHa). Ane mi3Hilne MicIie IPOBEAEHHS LIOTO
Komnrpecy 6yao mepeneceno y croauro Peciry6aixu Kopest Ceya. Konrpec Bipbyaersest 7-12
aurast 2024 p., 0ro roaoBHa TeMa — “BepXoBeHCTBO IIpaBa, CIIPABEAAUBICTD Ta MANOYTHE Ae-
Moxkparii.”?

© C. Makcumos, 2022
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Cepriit Makcumos. CnpaBeaAnBicTS, criAbHOTA i cBo60Aa: XXX BcecBiTHilt KoHrpec
i3 ¢pirocoii mpaBa Ta coniaabHOI PpirocoPii

Anoranis. Crarrio npucsstueHo orasipy XXX BcecsirHboro xoHrpecy MixkHapopHOI acoriianii
dirocodii mpasa i coniaapnoi pirocodii (IVR), sixuit Biabyscs Baitky 2022 p. B M. Byxapect, PymyHis.
3araapHa Tema Konrpecy — “CnpaBeAAI/IBiCTb, CHiAbHOTa Ta cBobopa” — mipHIMAE $yHAAMEHTAABHI
NMTAHHS ITPO KOPEASITiio ABOX pYHAAMEHTAABHUX IJIHHOCTE!N Cy4aCHOCTI — CIPaBeAAMBOCTI Ta cBO6OAH,
OIIOCEPEAKOBAHHUX CIIIABHOTOXO, y MEXKAaX SIKOI TIABKHM M MOXKAMBA PeaAisallis K CIpaBeAAMBOCTI, TaK
i cBOOOAH.

ABtop crarTi cpOKyCyBaB 06TOBOPEHHS Ha IIACHAPHIX AOTIOBiASIX yaacHuKiB KoHrpecy, siki 3 pisHux
TIO3HILIIM POSTASHYAHU CIBBIAHOIIEHHS MK CIIPaBEAAUBICTIO, CIIIABHOTOIO Ta CcBO6OAOIO. ITaenapsi
AOTIOBiAQYi IIPUAIAMAHM YBary TakuM IIpoOAeMaM: POA3IBCbKa iAeaAbHA TEOpisl CIIPaBEeAAHBOCTI
i CTPYKTypHa pacoBa HECIIPaBEAAUBICTD, 3aXMCHHI iA€AAPHHI MI>XHAPOAHUM MOPSAOK K IMPOEKT
III. MonTecK’e, putopuxa sik Gpirocodist, IpUBATHICTD i pacoBa Teopisi, reHAEp, ITPaBoO Ta PiBHa CBOH0AQ,
ITpaBa AIOAMHH Ta CYAH 3 TIPaB AIOAMHH, MiOAOTIUHI IIACTAaBY IpaBa, KAIMAaTHYHI ITpaBa, Mi>KHApOAHA
Mirpariis Ta KyAbTypHa KOHPOHTAITid i HU3Ii iHIINX aKTyaAbHHUX IUTaHb CyYacHOI pirocodii mpasa.

Karouosi caoBa: XXX Bcecsirniit koHrpec 3 gpiaocodii mpasa Ta corriaabHoi pirocodii; pirocodis
IIpaBa; CIIPAaBeAAMBICTD; CIIABHOTA; BiliHa B YKpaiHi.

Sergiy Maksymov. Justice, Community and Freedom: XXX World Congress on the Philosophy
of Law and Social Philosophy

Abstract. The article is dedicated to the review of the XXX World Congress of the International
Association for Philosophy of Law and Social Philosophy (IVR), which took place in the summer
of 2022 in Bucharest, Romania. The overall theme of the Congress, “Justice, Community, and
Freedom,” raises fundamental questions about the correlation between two fundamental values
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of modernity — justice and freedom — mediated by the community, within which the realization
of both justice and freedom is possible.

The author focuses the discussion on the plenary reports of the Congress participants, who
examined the relationship between justice, community, and freedom from various perspectives.
The plenary speakers addressed such topics as realism in political and legal philosophy, the civilized
right of nations, the administration of justice and the fight against severe human rights violations,
human rights judges; gender, law, and equal freedom; rhetoric as philosophy; the war in Ukraine and
philosophy of law; paradoxes of existence; structural racial injustice in the context of Rawls’ theory;
human rights theory and practice for the Anthropocene; reflexive inclusivity and the prospects
of cultural confrontation; privacy, critical definitions, and racial justice, as well as many other current
issues in contemporary philosophy of law.

Keywords: XXX World Congress on Philosophy of Law and Social Philosophy; philosophy
of law; justice; human rights; community; war in Ukraine; freedom.
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IHOOPMALIA OJ14 ABTOPIB

Peakoaerist mpuiiMae AO PO3TASIAY CTaTTi, TepeKAaAH, pelleHsii, orasau, indpopmariito
mpo moail y mapuHi ¢pisrocodii mpasa Ta 3araabHoOi Teopii npasa.

CraTTi MalOTh MiCTUTH HAyKOBY HOBHM3HY, BPAaXOBYBATH IIPOBIAHI CydacHi my6aikanii
3 BIAIIOBIAHOI IIPOOAEMATHKH i iCTOPIIO I PO3TASIAY, BIAIIOBIAQTH HAYKOBOMY IIPOiA0
XKypHaAy. 3 TEKCTY Ma€ OyTH 3p0o3yMiAo, IKy IpobAeMy [TOCTABAEHO, SIKOIO € MeTa CTaTTi
Ta sIKi BUCHOBKH 3 IIOCTABAEHOI IIp0o6AeMHU 3pOOAEHO.

Pimenns moa0 MOXAMBOCTI IPUMHATTSA AO APYKY 3AIMCHIOETHCS 3a pe3yAbTaTaMU
“IIOABIFIHOTO CAINOTO” perjeH3yBaHHs.

ITepeapyk oy 6AiKOBaHUX MaTePiaAiB )KypHAAY 3AIFICHIOETCS TIABKU 3 AO3BOAY aBTOPa
1 pepakiil.

IliaroToBKa Ta MOAQHHS PYKOIHCY

Pykoric moAa€eThCsl yKpaiHChKOIO a60 aHTAIFICPKOI0 MOBAMH.

Pyxomuc nosuHeH MiCTUTH:

1) indopmariiro Mpo aBTOpa yKPaiHCHKOIO Ta aHTAifiChbKOI0 MoBamu (TpisBume, iM’s1, o
6aTbhKOBI, HAYKOBUI CTYIIiHb, yUeHe 3BaHHsI, MiCIle OCHOBHOI po6OTH, II0CaAQ, TOMTOBA
appeca, eAeKTpoHHa appeca, Homep Teaedory, ORCID ID);

2) OCHOBHHIT TEKCT CTATTi;

3) 6i6aiorpadio;

4) iM’a Ta npisBuUILe aBTOpa, HA3BY CTATTi, AHOTALHIO Ta KAKOYOBi cAoBa (5-10 cais)
ABOMa MoBamu (yKpaiHCbKa, aHTAifiChKa).

Yest iHnpopMarist MIOBUHHA MICTUTHCH B OAHOMY ¢aiiai y popmari.doc abo .docx. Hazsa
QariAy Mae CKAAAATHUCS 3 TIPi3BHIIA ABTOPA Ta IepIIuX 3—4 CAiB Ha3BH.

PexomeHAOBaHHI 06car pykonucy — Big 20 A0 40 Tuc. 3HakiB (32 MOroAXeHHAM
3 pepaxiiero — Ao 60 Tuc. 3Ha1<iB).

SIKIO y CTaTTi BHOKpeMAEHO TeMaTuuHi po3aisu (6akaHO), TO cAip 3aCTOCOBYBaTH
HyMepYBaHHS pUMCbKHMH TP PAMH.

IToast — 2 cM, BiacTym Bip AiBoro Kpato — 0,5 cM, mpudt Times New Roman, po3mip mpué-
Ty 14, MixpsiakoBuit inTepBaa — 1,S. Bibaiorpadis Ta aHoTanii mopatorsest mpudrom 12,
MiXpsAkoBuil iHTepBaa — 1,0.

Martepiaan oparoThCsl eAeKTpoHHOI0 nomTolo philosophyoflawjournal@gmail.com.

Hanucanus aHoTamii
Hy6AiKauiﬂ CYINPOBOAXYETHCA AHOTALIIEI0 YKPAIHCHKOK Ta aHTAIMCHKOIO MOBaMHU
o6csirom He MeHII siK 1 800 3HaKiB, BKAIOYAIOYM KAIOYOBI CAOBA. 3 TEKCTY aHOTALI Ma€e

Oy TH 3pO3yMiAO, SIKY IPOOAEMY IIOCTABAECHO, Y YOMY IIOASITAE OCOOAUBICTD AOCAIAHHIIBKOTO
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IiAXOAY, SIKi BUCHOBKH 3pOOAEHO Ta B YOMY ITOASITA€ IX HAYKOBA HOBU3HA. AHOTAIIis AO
MOAEMIYHOI CTaTTi MA€ MICTUTH OIIMC ITOAEMIUYHUX ITO3UITiH.

Odopmaenns 6i6riorpadii

Bibaiorpadiro HeoOXiAHO PO3MILIyBaTH MiCASI TEKCTY CTATTi Ta CKAAAATH 3riAHO 3 ukazo
cmuav: sunocku ma 6ibriozpadis (Chicago style: notes and bibliography). Aus. https://
www.chicagomanualofstyle.org/tools_citationguide/citation-guide-1.html. Axxepeaa
posMmimyrorbest 3a aadasirom. Hassu sxypHaaiB ckopouysaru He norpi6Ho. Crcox Bu-
KOPHUCTaHUIT AXKepeA Mae 6y T HappykoBaHuii 3 BuctynoMm 0,5 cm. Bibaiorpagis mopaerscs
AaruHunero. OMIC KUPUAMYHHUX AXepeA HeOOXiAHO IMepPeKAACTH AHTAIFIChKOIO Ta 3a3Ha-
YUTU MOBY opHriHaAy. Ha3Bu mepiopAnYHUX BHAQHD Ta BUAABHHIITB He [IePEKAAAAIOTHCS,
a TpaHcaiTepyroTbcs. Hanmpukaap:

Sartre, Jean-Paul. Being and Nothingness: An Essay on Phenomenological Ontology.
[In Ukrainian.] Kyiv: Osnovy, 2001.

HasBu oxepeAa MOBaMy, SIKi BUKOPUCTOBYIOTb AQTHHHITO, HA aHTAIFICHKY He ITePeKAAAAIOTHCSL.

ITicas cimcky pAxepeA AATHHUIIRIO IOAAETHCS TOM CAMHM CIIMCOK MOBAMH OPHUTiHAAY.

IIpaBuAa nMTYBaHHS i HOCHAQHHS Ha AJKepeAa

Y TexcTi cTaTTi MalOTh OYTH AOTPHMAaHI 3araAbHi IIPaBUAA IIUTYBAHHS i IIOCHAAHHS
Ha BUKOPHUCTAHIi AXepeAa 3TiAHO 3 Yukazo cmuav: éunocku ma 6ibriozpagis. ITlocuaanns
Ha HOPMaTHBHI aKTH Ta CYAOBI CIIpPaBU IIOAQIOTHCS 3TIAHO 3 MDKHAPOAHUM CTHAEM LIUTY-
BaHHS Ta [IOCHAQHHS B HayKoBux po6otax Ockora cmuas (OSCOLA Style). Aus. https://
www.law.ox.ac.uk/sites/files/oxlaw/oscola_4th edn hart 2012.pdf (c. 13-32).

Heo6xiAHO BUKOPUCTOBYBATH MIAPSIAKOBI 6i0Aiorpadiuni MOCHAAHHSL, SIKi TOAQIOTHCS
MOBOIO opuriHaay. ITip 4ac HyMepyBaHHS APSAKOBHX 0i6AiOrpadivHIX OCHAAHD IOTPIOHO
3aCTOCOBYBATH HACKpPi3He HyMepPyBaHHs B MeXax yciel cTarTi apabCchKuMu HudppaMiL.
ITiapsiAkoBi 616AiorpadivHi MOCHAAHHS IOBUHHI Oy TH HAAPYKOBaHi 3 BUPiBHIOBAHHSIM I10
mupuHi; mpudr Times New Roman, posmip mpudty — 10, Mibkpsakosuii inTepsaa — 1,0.

AASI BUAIAGHHS B TeKCTi IIUTAT BUKOPUCTOBYIOTHCS AATIKH ..., SIKIIIO B IIUTOBaHOMY TeKCTi,
Y3STOMY Y AQIIKH, € iHIIi IIUTYBAaHHS Ta iHIIi CAOBAa a60 BUCAOBH, 1JO MAIOTh YXKUBATUCS
B AQIIKAX, AOLIIABHO BUKOPUCTOBYBATH Pi3Hi Aarku — 30BHimHi “...” i BHyTpimHi *..." [Turara,
SIKa CKAAQAQETHCS 3 ITSITH 1 OiAble PSIAKIB TEKCTy (6A0KOBa TIUTaTA), MTOAAETHCS B TEKCTi
3 HOBOTO psiaka 12 mpudToM 3 a63aIIHIM BIACTYIIOM 3AiBa AAsI BCi€l IfUTaTH i He GepeThest
B Aanku. ITepes 6AOKOBOIO IIUTATOO Ta ITiCAS Hel Fiae OAUH PSIAOK BIACTYIIY.

SIK11o aBTOP CTATTi, HABOASYH ITUTATY, BUAIASIE Y Hill AeSIKi CAOBA, pO6I/ITbC}I CIIeljiaAbHEe
sacrepexeHHs, Hamp.: (kypcus miit. — C. L.).
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