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Bil T0JIOBHOI'0 PEAAKTOPA TA PEJAKTOPA HOMEPA

DOI: https://doi.org/10.21564/2707-7039.1.307881
Cepriit Maxcumos i Haraais Caroxina*
LLlanoBHi unTauil

OTOYHE YHCAO XYPHAAY IPUCBIIEHO Pir0COPCHKOMY OCMUCACHHIO CITiBBIAHOIICHHS

npasa i BiftHu. BoHO cTaso mpoaoskeHHAM aHeAbHOI Arickycil “ITpaBo i BifiHa:

roaocu ¢pirocodis,” mposepenoi B pamkax VI XapkiBcbKOTO MiXXHAPOAHOTO
IOPUAUYHOTO GOPYMY, AO YYACHHUKIB SAKOI Ii3Hille MPUEAHAANCH iHmIi aBTOpH. fK i AMC-
KyCis, 0 IOMY IIepeAyBaAa, [ieil TEMATHIHHI BUITYCK XXy PHAAYy MOTHBOBAHHI OaXKaHHIM
HAAQTH TOAOC IIPaBY cepep 36pol yepe3 HaAQHHS TOAOCY GpirocodaM i TaKUM YMHOM BKOTpe
IIOCTaBUTH IIMTAHHA IIPO CEHC IIpaBa.
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3aMIHMTH KPHXKi Ta 0OMe)keHi eAeMEeHTH BepXOBEHCTBA IPaBa HA HAI[iOHAABHOMY Ta MiX-
HAPOAHOMY PIiBHSIX PYHMHIBHUMU CHAAMU HOPMAaTHBHO HEOOMeXeHOI BAAAU.

Y crarti Oaexcia Cmos6u (Xapxis) “Slke mpaBo ‘€’ MOXXAMBHM ITiA Yac BiitHu?” aBTOP
Y $eHOMEHOAOTiYHOMY KAIOYi IPOTHCTABASIE IIPABO Y MUPHI YaCH SIK “THXe MAIPYHTSI II0-
BCSIKAEHHOCTI,” CXOXKe Ha ITOBITPsI a00 CBITAO, [IPaBy B yMOBaX BiflHH, KOAU HaM He BUCTA4a€e
“noBiTpst 260 cBiTAQ,” i IPaBO iCHYE He SIK MOBYA3HUI TOCTINHMUI OH, a SIK CIAAAX Y IHITHMI.
Sxiro y MUpHI Yacu, — IIMIIe aBTOp, — IPaBO AA€ iCHYBaTH COLIiaABHOMY CBiTOBI B IIAOMY
i HaM SIK YACTHHKAM L{bOTO CBITY, TO IIiA 4aC BifHU CITIABHHI CBIiT Oy TTs-3-IHIIMMY Y1 rOpu-
30HT CIIABHUX MOXXAMBOCTEH BUABASIETHCS 3aMKHEHHUM.

ITpodecopka yrisepcurery ITarepmo (Irasis) Isabeas Tpyxirvo AOXOAUTD BUCHOBKY PO
HeoOXiAHICTD IIEPEOCMUCAEHHS IIOHATTS IPaBa AOCAIAXKYIOUH CITIBBIAHOLIEHHS IIPAB AFOAMHU
i Bistam. ¥ crarti “TIpaBa Atoaunu Ta jus contra bellum” aBropka moxasye, sk MpaKTHKA 3aXHC-
Ty IPaB AIOAMHH, 3aII09aTKOBAHA 3 METOX YHUKHEHHS BOEH, €BOAIOIIIOHYBaAd HEOAHO3HAYHO
AO TaKoOI MipH, [0 IOYATKOBE MPOTUCTABACHHS 3aXUCTY ITPAB i BilIHU IEPETBOPUAOCS Ha CBOIO
IPOTHUAEKHICTD: IPaBa AFOAMHU CTAAU CKAAAOBOIO jus ad bellum, jus in bello Ta jus ex bello,
3aMicTb TOTO, 06 Oy TH CKAAAOBOIO jus contra bellum. 1Tio eBOAIOLIF0 BOHA BBOXKAE IPOBAAOM
II0YaTKOBOT'O IIPOEKTY Uepe3 HeOKAHHS AeprKaB 3MiHIOBATUCH BIATIOBIAHO AO IXHIX BAACHHX
IPOIIO3MUIIii, 2 TAKOX 30epesKeHHs CAOBHHKA Ta AOTiKU IIPUPOAHHUX IIPaB, SIKi He € IpaBaMu
AXOAMHM. AOTiKa ITPaB AFOAMHH i AOTiKa BilHH, Ha AyMKY aBTOPKH, 32 AUIIIAIOTHCsI HECYMiCHUMU.

HacrymHi AeKiAbKa CTaTeil IPUCBSIMEHO MOPAABHO-IIPABOBIl pobaeMaruii. 30Kpema,
aupexrop IncruryTy dpirocodiiimeni I. C. CxoBopopan HAH Yipainu Anamoaiii Epmosen-
xo (KuiB) y cBoiii cTarTi “MOpaAbHO-TIPaBOBUIl AUCKYPC BiftHH B yMOBaX pociiicbkoi arpecii
poTH YKpaiHu~ AOCAIAXKYE MOPAABHO-TIPABOBI aCIIEKTH $piA0COPCHKOrO AUCKYPCY pOCiii-
CbKOI arpecii IpoTu YKpaiHu K MpeaMeTy MpakTHdHoi pirocodii. ABTOp 1mokasye cropia-
HeHICTb CYy4aCHOTO COI[iAABHO-TIOAITHYHOTO pesxuMy Pocil 3 HiMeI[bK1M HallioHaA-COITiaAi3-
MOM i 3ayBaXKy€ II0CTMOAEPHICTCHKHI XapaKTeP iA€OAOTIMHOrO 3a0e3IeveHHs OT0 ACTITHM-
HOCTI, 2 TAKOXX BUSIBASIE COLIIAABHO-TICUXOAOTIYHUI QYHAAMEHT “PyccKOro Mupa.” Y TeKCTi
aKTyaAi30BaHO TakoX moAeMiky 3 IOprenom I'abepmacom, 30kpema mAAAHO KPUTHI HOTO
KOHIIENT MepeMOBUH, B IKOMY (aKTHIHO iIrHOpOBaHi 3akoHHi iHTepecu Ykpainu. Haroao-
LIYI0YX Ha 0OMeXXeHOCTi 3BepHEHHS AO TIePeMOBHUH i HeOOXiAHOCTi CIIPOTHBY POCICHKUM
arpecopam, aBTOp 3ayBa)Xky€ HEIIPABOMIPHICTD 3allepedeHHs] eBPUCTUYHUX MOKAMBOCTEN
KOMYHiKaTUBHOI ITApaAUTrMU B CYYacHIM MPaKTHYHIN pirocodii.

ITpodecop Adincpkoro HanioHaabHOTO yHiBepcuTeTy iMeni Kanoaicrpii (Ipenis) Kon-
cmanminoc A. Ilanazeopziy IponoHy€e HaM IIePeOCMUCAUTH IIOHATTS CIIPaBeAAUBO] BiltHI
Ha MPUKAAAL pocifichkoi arpecii mporu Ykpainu. Y crarti “BoueBnab HecrpasepanBa (ase
Ml BOUEBHUAD Cl'[paBeAAI/IBa) BiliHa” BiH AOBOAUTD IpaBoO YKpaiHU 3aXUIATHCA Bip pOCIHChKOL
arpecii, K 3 TOYKH 30py MDKHApOAHOTO ITPaBa, TaK i B KOHTEKCTi TeOpil CITpaBeAAUBO] BilTHH,
a TaKOXX OOI'PYHTOBY€E MOPAABHO-IIOAITHYHUI 00OB 130K AEMOKPATHYHUX KpaiH BHSBASTH
CoAipapHiCTD 3 YKpaiHOIO i B TaKMil CIIOCIO CIIPUSTH PO3BUTKY BIAHOCHH HE3aA€KHOCTI
Ta PIBHOCTI CBOOOAY MK AepPIKaBaMH.
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ITonaTTs cipaBeAAnBOI BiflHU CTAAO TAKOXK IIPEAMETOM OCMICACHHS TOABCBKOTO AOCAIA-
nuka ITvompa Mumanysa (Baa6xuc), siuit, 30kpema, 3apa€Thcs nuTanusM “Uu norpibue
HaM IOPUAWYHE IIOHATTS CIIPaBeAANBOL BiltHM?” B OAHOMMeEHHiM crarTi. CTaTTsS MiCTUTD OTASIA
BUTOKIB Ta PO3BUTKY IOPUAUYHOI KOHIIEMIIil ClipaBeAANBO] BifiHM Bip Lluniepona ao Emepa
Ae Barreas i mokasye, o CyTiHKM 11bOTO ITOHSTTS 3yMOBAEHI, II0-TIepIle, rinepTpodiero ipel
AEP>KaBHOTO CyBepeHITeTy, a II0-ApyTe, IepeBaXKaHHAM IIPaBOBOI0 O3UTHUBi3MY. ABTOp
HAITOASITA€ Ha TOMY, IO KOHIIEIIIIisl CIIPaBeAAHBOI BIFHU MOXXe Oy TH BUKOPHCTaHA epeKTHB-
HO i 0e3 AMIIeMiIpCTBa, @ B CYYaCHOMY MDXKHAPOAHOMY IIPaBi MOXXe OYTH MicCLie AAS AyXKe
BY3bKO CGOpPMYAbOBAHOTI'O IIOHATTS CIIPAaBEAANBOI BilHU.

HacrynHa cTaTTs siBAsIE COO00 AOBOAI HETpUBiaAbHE AOCAIAYKEHHS B paMKaX HaIIPSIMKY
“npaso i aiteparypa.” Iloabchbki poocaigunku Mayeii ITlixaax (Bpouaas) i Bapmow Cysin-
coxuii (Onoae) y cBoemy ecei “Tpumaernes Ha Tounocrti. ITapaeai Mixk npasom i moesiero
Y BOEHHHI 4ac” PO3TASIAQIOTD A€SIKi CITIABHI MOMEHTH MDX IIPaBOM i Ioe3i€lo Ha $poHi BifiHH.
Crmparouncs Ha Bubpani Bipuii Cepris JKasaHa Ta AesKHX BIAOMUX ITOABCHKUX IIOETIB I10-
KOAIHHJ ITiCAST ApyTOI CBiTOBOI BilfHH, aBTOPH BUAIASIIOTH TPH ACIIEKTH, SIKi pOOASITH IIPaBO
i oe3if0 CXOXKMMU OAHE Ha OAHE: CIIOCIO OIMHCY PeaAbHOCTI 30CePeAKYEThCS Ha IHAMBIAY-
AABHOMY i IITyKa€ TOYHOCTI; 0OMABA AUCKYPCH CAY>KaTh 3aCO0aMU ITaM ST, SIK iHAVBIAyaABHOI,
TaK i KOAEKTHBHOI; BOHH MOXYTb BCTAHOBAIOBATH 3B sI3KH Ta B3AEMHICTb MK pisHUMU 260
HaBiTb IIPOTUAKHUMH €AeMEHTaMH, Y KPalHbOMY BHITAAKY — HaBiTh ITOB sI3yBaTH BOPOTiB.
Y cTarTi TaKOX pO3TASIAAETHCA MMUTAHHSA ITPO AOPETyASTHBHI QYHKIIII MpaBa, 30KpeMa BIIO-
PAAKYBaHHS AFOACPKOTO AOCBIAY Y XaOTHYHIN PEaAbHOCTI.

3aBepIirye YHCAO CTATTs ATOHCHKOTO AOCAIAHMKA 3 YHiBepcHuTeTy Xokkaiiao FQiuipo Mopi
“ITpo MOpaAbHY HEIIPaBHABHICTh 3a00POHH 3aAUMATH GATHKIBIUHY AMIIE AAST YOAOBIKiB.”
ABTOpY HAETBCS IIPO 3a00POHY IPOMAASHAM YKPaiHU — YOAOBIKAM 32 AMIIATH KPAiHy B yMO-
BaX BOCHHOI'O CTaHYy, Ky BiH aHAAI3y€ 3 TOUKM 30Dy apryMeHTy HEAUCKPHUMIHALII Ta AOPaA-
4OTO IIOTASIAY Ha CBOOOAY i CTBEPAXKYE, 1110 3rapaHa 3a60pOHa HECIIPABEAAUBO Ta MOPAABHO
HEIPaBUABHO AMCKPHUMIHYE IPOMAASH YKpaiHH — YOAOBIKIB 32 03HAKOIO iXHbOI CTATi.

Hacrynuae yncao xypHaAy cTaHe IPOAOBXKEHHIM HU3KU 3TApAHUX TYT AUCKYCIil, mepe-
AOBCIM AMCKYCil IPO IPUPOAY IpaBa Ta HOTO CITiBBiAHOIIEHHS 3 BifIHOIO, i OyAe MPUCBSUeHO
temi “TIpaBo mip gac Biftnu. PeHoMeHOAOTIUHI TepcreKTUBU.”
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WAR — THE DISENCHANTMENT OF LAW?

I. War and the Philosophy of Law

he attack of the Russian Federation on Ukraine has many consequences not only

for the practice but also for the philosophy of law. Not least, it invites reflection

on the meaning of the experience of war for the understanding of law. War is widely
and rightly regarded as the negation of law. The rule of law is the epitome of the human
attempt to rationalize the social order and substitute arbitrary power with rules that
provide certainty and guarantee foreseeable forms of social interaction.' The rule of law
is also intrinsically connected to material values of justice, solidarity and fundamental
rights. War, in contrast, silences the voice of law; naked force throws off the shackles
of normative constraints and rules supreme.

This antagonism has motivated centuries-old attempts to tame war by the means of law*
and, ideally, to prevent new wars from being begun.’ These attempts have culminated
in international humanitarian law and the prohibition of aggression in the UN Charter,
Art. 1 (4)* - both, however, with limited practical effect.

War is a challenge to law — but what kind of challenge exactly? Is it a challenge to the
effective rule of law? Is war the cause of disenchantment with law because of the frustrating
experience of the limits of its power in times of crisis? War shows, one could argue, that
when conflicts become serious, only force rules. This is not just true, however, for international
relations — it is only more obvious on this level. It is also ultimately true on the national level.
This becomes obvious during times of fundamental political antagonism in a society, when

"Matthias Mahlmann, Prof. Dr. iur., University Professor, University of Zurich (Switzerland).
Marriac Maapmas, npodecop, Yuisepcuret Llropixa (U_IBeiIuapiﬂ).

e-mail: Ist. mahlmann@rwi.uzh.ch

! Cf. for an example of such arguments Aristotle, Politics, 1286a, 1287a ff.

* Cf. for example Hugo Grotius, De Iure Belli ac Pacis Libri Tres, Ed. Nova, Vol. I, Reproduction of the
edition of 1646 by J. Brown Scott (Washington: Carnegie Institution, 1913), Prolegomena, para. 25; 11,
I

* Grotius, De Iure, 1,1, IT on the limits imposed by the idea of bellum iustum, just war doctrine; Immanuel
Kant, “Zum Ewigen Frieden,” in Kant’s gesammelte Schriften, Vol. VIII, ed. Kéniglich Preuflische Akademie
der Wissenschaften (Berlin and Leipzig: G. Reimer, 1923), 341 ff. English Translation: Inmanuel Kant,
“Toward Perpetual Peace,” in Practical Philosophy, The Cambridge Edition of the Works of Immanuel Kant,
trans. and ed. Mary J. Gregor (Cambridge: Cambridge University Press, 1996), 311 ff.

* Charter of the United Nations (UN Charter), 1 UNTS XVI, October 24, 194S.
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law must cede the reins to power, or so the argument goes.® From this perspective, law is not
necessarily entirely useless and its normative claims to realize justice not completely empty.
Its importance is, however, limited to periods of peace and a lack of divisive political conflict.

Or is war the reason for disenchantment with law in a deeper sense because war reveals
some other, even more unpleasant truths about law’s real foundation? Which kind of truth
could this be if we radicalize the analysis? If we do not shrink away from doing so, does it not
turn out that not only is law helpless against power in times of profound and ultimately
violent conflict, but also that the reign of force during such times reveals the true nature
oflaw, which is force itself? Reasons and theories regarding the legitimacy of law only create
a cozening fagade; from this perspective, they are not the true source and essence of law.
Law is not the offspring of reasons and argumentation that convince, but of victorious power
that imposes its rules on those it is able to subdue. This is always the case; war only makes
this obvious.

Interestingly, such theories are defended from different political quarters, both left and
right. There is a tradition of disdain for the complicated world of law from supposedly radical
movements on both sides of the political aisle that hope to substitute it with social
arrangements that embody their respective political ideals in an order that is stable and
capable of recreating itself over time without the crutches of legal rules.

Let us consider what merits these claims have. First, we will recapitulate some
interpretations of war in classical philosophical texts. Second, we will explore the connection
between law and force in a paradigmatic radical approach asserting the ultimate identity
of law and force: the philosophy of Nietzsche. Third, we will offer a critique of the
identification of law and force. And fourth, we will draw some not least political conclusions.

II. Critique and Apology in the Philosophy of War

War is a controversial subject in philosophy. From one point of view, it is the natural task
of philosophy to critique war and to lay the foundations to overcome this plague on humanity.
If that turns out not to be possible, or at least not achievable in the short term, one has
to formulate rules that at least mediate its devastating effects. This is the point of the project
of humanitarian law.

One classical example is Grotius’ attempt to formulate reasons why we should limit the
effects of war by the means of law. The starting point of his reflections is the observation
of the many devasting effects of the wars of his time. He drew a conclusion from what
he observed that remains important to this day: the way a war is conducted must at least
be of such a kind that peace between the parties remains possible when the hostilities end.®
The violence of war should not be allowed to destroy the basis for reconciliation. Grotius,
like other natural lawyers, also developed a theory of just wars that is differentiated and

S Cf. Carl Schmitt, Politische Theologie, 2™ ed. (Berlin: Duncker & Humblot, 1934), 11.
¢ Grotius, De Iure, 1,1, 1.
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interesting and restrictive in many senses, but also open to imperial abuse and thus
as ambivalent as many elements of normative thinking in the history of ideas.”

Kant’s particularly influential reflections in his essay “Towards Perpetual Peace” echo
some of these thoughts but add important elements to the philosophical critique of war:
he, like Grotius, underlines the importance of maintaining the possibility of peace during
war by limiting the damage done by war.® He formulates some concrete rules to this effect.
More importantly and famously, he considers the question of what means would help prevent
a war from being waged in the first place. He has some interesting proposals, including the
abolition of standing armies or the prohibition of debt to finance a war machine.” One idea
was of particularly lasting influence: that the best way to prevent war is actually to establish
a commonwealth of democratic republics. If everybody in a body politic has a voice,
he thought, people will decline to vote for war because they themselves will pay the price
for such hostilities."

There is another equally important thought in Kant’s essay that has gained less attention,
though it merits even more than the previous notion: the justice of social order, he thinks,
generates peace.'' He does not fully elaborate this thought, but he clearly assumes that
society tends towards peace when moral principles structure the bodies politic, when rights
are respected and duties taken seriously and when a legal system secures fundamental
normative principles. There would be fewer conflicts in such a world. Moreover, such
a “kingdom of ends” would be deeply attractive to its members, offering ways to achieve
“eudaimonia” by satisfying the ethical desires of human beings, with the consequence that
war would lose its attraction.

These thoughts rest on the conviction that peace is a central good for human beings. This
may appear obvious if one thinks about the reality of wars, but philosophically it is not. As in
other parts of human culture, one also finds apologists of war in the higher echelons
of philosophy. A good example is Hegel’s metaphysics of war. Hegel’s philosophy of law
culminates in reflections on world history. He thinks that nation states embody some
particular form of ethical life that is irreconcilable with the ethical lives of others. These
conflicts cannot be overcome by other means than war until the superior form of ethical life
prevails — in his view, the Germanic world." This is the very opposite of Kant’s views, with
nothing to recommend itself: that nation states manifest a form of ethical life irreconcilable
with other such forms of life is not deep philosophy but shallow ethno-essentialist ideology,
wedded in Hegel’s case to unsavoury illusions about Germanic superiority couched in the
terminology of the Spirit’s dialectic self-realization in history. The heterogeneity of any

7 Cf. for example Grotius, De Iure, II, XX, XXXVIII.

® Kant, Zum Ewigen Frieden, 346.

9 Ibid, 343 ff.

10 Tbid, 349 ff.

1 1bid, 378.

"> G. W. F. Hegel, Grundlinien der Philosophie des Rechts, Werke Vol. 7, eds. Eva Moldenhauer and Karl
Markus Michel (Frankfurt am Main: Suhrkamp, 1986), §§ 324, 333 £, 358.
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human society on the one hand and the fact of the many values and interpretations of what
is important in a human life being shared across borders on the other show after only brief
reflection how little such simplistic essentialism has to do with the reality of complex human
cultures and societies.

The adoration of force and a sombre romanticizing of war can be found in other contexts,
too. One persistent theme is the culture-building force of war. Even such a person as Thomas
Mann succumbed in his early years to this siren song of force'® before he resolutely turned
his back to these kinds of errors and supported peace and democracy.

Related, though not identical, is an apologism for violence in its various, not necessarily
warlike forms as the source of the creation of political orders. Examples include Carl
Schmitt’s legal thought that meandered between various outlooks such as decisionism and
thinking in concrete orders (konkretes Ordnungsdenken)'* and led to the idea that the taking
of territories could create laws, a crude version of the justification of imperial policies."
Within the Marxist tradition, Walter Benjamin mused about “devine force,” which in his
view is capable of establishing a new, un-estranged society.'® In view of the role of violence
in the history of so-called socialist states, culminating in the atrocities of Stalinism, this
is a less-than-attractive vision."”

But let us turn now to another voice that has experienced a renaissance in recent years
and is a paradigmatic case of a philosophical justification, even celebration of power and
violence: the philosophy of Friedrich Nietzsche.

lll. Nietzsche as a Paradigmatic Case

1. Will to Power

Nietzsche is perhaps the most influential apologist of force. Power and force rule in the
imagined new world beyond good and evil that he evokes with prophetic vigour. Nietzsche
postulates the existence of a “will to power” (Wille zur Macht) as the “intelligible character”
of the world." This will to power is a principle of life. It drives life forward to metamorphose
into ever-new forms, arrational, powerful, creating the plethora of beings that make up the
ever-changing world: “Above all, a living being wants to discharge its strength - life itself

'3 Thomas Mann, Betrachtungen eines Unpolitischen (Frankfurt am Main: Fischer, 2009).

14 Carl Schmitt, Drei Arten rechtswissenschaftlichen Denkens (Berlin: Duncker & Humblot, 1934).

15 Carl Schmitt, Der Nomos der Erde (Berlin: Duncker & Humblot, 1950).

6 Walter Benjamin, “Zur Kritik der Gewalt,” in Gesammelte Schriften, Vol. II-1, ed. Rolf Tiedemann and
Hermann Schweppenhiuser (Frankfurt am Main: Suhrkamp, 1991), 179 ff.

'7 As Walter Benjamin’s close friend, Hannah Arendt, for instance, analysed in Hannah Arendt, Origins
of Totalitarianism (London: Penguin Books, 2017).

18 Friedrich Nietzsche, “Jenseits von Gut und Bése,” in Sdmtliche Werke, Vol. S: Jenseits von Gut und
Bése, Zur Genealogie der Moral, Kritische Studienausgabe, eds. Giorgio Colli and Mazzino Montinari
(Miinchen: Deutscher Taschenbuch Verlag, 1999), Aphorismus 36. English translation: Friedrich
Nietzsche, Beyond Good and Evil, trans. R. J. Hollingdale (London: Penguin Books, 2003).
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is will to power — self-preservation is only one of the indirect and most frequent consequences
of this”"

There are no moral bonds to this force of life. Its aim is not a world of moral perfection
but the realization of ever-higher forms of life, nobler in a non-moral sense, and, ultimately,
in the human sphere to the birth of the “superman,” den “Ubermenschen.”

2. Epistemology

This analysis of existence in terms of a will to power extends to epistemology, too. It is
not truth that guides thinking, but the desires and impulses of the thinking person. The
result is a perspectivism that underlines the multitude of world interpretations:

There is only a perspectival seeing, only a perspectival “knowing;” the more affects we are able
to put into words about a thing, the more eyes, various eyes we are able to use for the same
thing, the more complete will be our “concept” of the thing, our “objectivity.” But to eliminate
the will completely and turn off the emotions without exception, assuming we could: well?
would that not mean to castrate the intellect?*!

Nietzsche does not deplore the plurality of these perspectives. On the contrary, he holds
that it is an asset:

Finally, as we knowers, let us not be ungrateful towards such resolute reversals of familiar
perspectives and valuations that the mind has raged against itself for far too long, apparently
to wicked and useless effect: to see differently, and to want to see differently to that degree, is no
small discipline and preparation of the intellect for its future “objectivity” — the latter understood
not as “contemplation without interest” (which is, as such, a non-concept and an absurdity),
but as having in our power the ability to engage and disengage our “pros” and “cons:” we can
use the difference in perspectives and affective interpretations for knowledge.*

1 Nietzsche, Jenseits von Gut und Bése, Aphorismus 13 (emphasis in the original).

* Friedrich Nietzsche, Samtliche Werke, Vol. 4: Also sprach Zarathustra, Kritische Studienausgabe, eds.
Giorgio Colli and Mazzino Montinari (Miinchen: Deutscher Taschenbuch Verlag, 1999), 14, 16. English
translation: Friedrich Nietzsche, Thus Spoke Zarathustra, trans. R. J. Hollingdale (London: Penguin
Books, 2003), 43.

*! Friedrich Nietzsche, “Zur Genealogie der Moral,” in Simtliche Werke, Vol. $: Jenseits von Gut und Bése,
Zur Genealogie der Moral, Kritische Studienausgabe, eds. Giorgio Colli and Mazzino Montinari (Miinchen:
Deutscher Taschenbuch Verlag, 1999), I1I, Aphorismus 12. English translation: Friedrich Nietzsche,
The Genealogy of Morality, Cambridge Texts in the History of Political Thought, ed. Keith Ansell-Pearson,
transl. Carol Diethe (Cambridge: Cambridge University Press, 2017) (emphasis in the original).

> Nietzsche, Zur Genealogie der Moral, 111, Aphorismus 12. Cf. similarly Friedrich Nietzsche, Samtliche
Werke Vol. 2: Menschliches, Allzumenschliches, Kritische Studienausgabe, eds. Giorgio Colli and Mazzino
Montinari (Miinchen: Deutscher Taschenbuch Verlag, 1999), I, Aphorismus 6 (emphasis in the original).
Here, Nietzsche states: “You shall become master over yourself, master also over your own virtues.
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3. The Origin of Morality

The will to power is also the true reason for the existence of morality, “morality understood
as a doctrine of the power relations under which the phenomenon of ‘life’ arises.”* There
is, however, a corrupted form of morality, too: the morality of the “herd,” the weak who
attempt to and are even successful at enchaining the strong by their invented moral concepts:
“What they want to strive for with all their might is the universal, green pasture happiness
of the herd, with security, safety, contentment, and an easier life for all; their two most well-
sung songs and doctrines are called: ‘equal rights’ and ‘sympathy for all that suffers’ — and
they view suffering as something that must be abolished.”** Religion can be a tool, useful for
the “work of chastening and education” that counteracts these egalitarian tendencies:

Finally, as for common people, the great majority, who exist and are only allowed to exist to serve
and to be of general utility, religion gives them an invaluable sense of contentment with their
situation and type; it puts their hearts greatly at ease, it glorifies their obedience, it gives them
(and those like them) one more happiness and one more sorrow; it transfigures and improves
them, it provides something of a justification for everything commonplace, for all the lowliness,
the whole half-bestial poverty of their souls.”

Impulses like pity and compassion, cultivated by religions, merely save existences that
deserve to die. Caring for the sick and suffering is “working in word and deed for the
deterioration of the European race”* There is no genuinely altruistic action. Those who

Formerly they were your masters; but they must be only your instruments besides other instruments. You
shall get control over your For and Against and learn to display first one and then the other in accordance
with your higher goal. You shall learn to grasp the sense of perspective in every value judgement - the
displacement, distortion and merely apparent teleology of horizons and whatever else pertains
to perspectivism; also the quantum of that resides in antitheses of values and the whole intellectual
loss which every For, every Against costs us. You shall learn to grasp the necessary injustice in every
For and Against, injustice as inseparable from life, life itself as conditioned by the sense of perspective
and its injustice. You shall above all see with your own eyes where injustice is always at its greatest:
where life has developed at its smallest, narrowest, neediest, most incipient, and yet cannot avoid taking
itself as the goal and measure of things, and for the sake of its own preservation secretly and meanly
and ceaselessly crumbling away and calling into question the higher, greater, richer — you shall see with
your own eyes the problem of order of rank; and how power and right and spaciousness of perspective
grow into the heights together” (emphasis in the original). English translation: Friedrich Nietzsche,
Human, All Too Human, Cambridge Texts in the History of Philosophy, ed. and trans. R. J. Hollingdale
(Cambridge: Cambridge University Press, 1996), 9-10. In this passage, it is easy to trace how the
seemingly equal perspectives give way to an exalted view that asserts its own rightness — a view that gains
“power and right and spaciousness” because it understands the significance of the order of rank that
justifies sacrificing the lower for the sake of the higher — a thesis that, as mentioned above, is a leitmotif
running through Nietzsche’s reflections.

2 Nietzsche, Jenseits von Gut und Bése, Aphorismus 19.

24 Ibid, Aphorismus 44.

% Ibid, Aphorismus 61 (emphasis in the original).

%6 Ibid, Aphorismus 62 (emphasis in the original).

1/2023 Oinocodia npasa i 3aransHa Teopia npasa  ISSN 2227-7153 15



consider the prohibition against harming others and the requirement to assist them as far
as possible to be fundamental principles of morality are sentimentally “playing the flute”
in a “world whose essence is will to power.”*’

4. A Cruel Aristocracy

Nietzsche imagines the new, culture-creating aristocracy of higher human beings to be
full of vitalist energy, unprejudiced and uninhibited, creative and desiring action. He pictures
them as a “self-rolling wheel,”** full of “wild wisdom,” even as a “magnificent blond beast
avidly prowling round for spoil and victory™ and as “tropical monsters.”** The path to these
higher forms of existence requires us to shake off moral ties, the oppressive “spirit of gravity.”'
These are to be replaced with the courage of a lion, as Nietzsche writes, and Thou shalt!
replaced with You will!*> However, free will appears no more than an illusion to him.*

S. Law Hostile to Life

These principles motivate his contempt for fundamental elements of modern law, such
as equal rights, constitutions or representative democracy. A rule of law can only have
a transient existence because it hinders the prospering of life:

To talk of right and wrong as such is meaningless, and an act of injury, violence, exploitation
or destruction cannot be “unjust” as such, because life functions essentially in an injurious,
violent, exploitative and destructive manner, or at least these are its fundamental processes and
it cannot be thought of without these characteristics. One has to admit to oneself something
even more unpalatable: that viewed from the highest biological standpoint, states of legality can
never be anything but exceptional states, as partial restrictions of the true will to life, that seeks
power and to whose overall purpose they subordinate themselves as individual measures, that
is to say, as a means of creating greater units of power. A system of law conceived as sovereign
and general, not as a means for use in the fight between units of power but as a means against
fighting in general, rather like Dithring’s communistic slogan that every will should regard every
will as its equal, this would be a principle hostile to life, an attempt to assassinate the future
of man, a sign of fatigue and a secret path to nothingness.**

From this perspective, it is easy to imagine war as the revelation of the deepest truth
behind law: the will to power as the intelligible essence of the world creates its forms and

27 Nietzsche, Jenseits von Gut und Bdse, Aphorismus 186.

28 Nietzsche, Also sprach Zarathustra, 90; Nietzsche, Thus spoke Zarathustra, 55.

» Nietzsche, Zur Genealogie der Moral, 1, Aphorismus 11 (emphasis in the original).

3 Nietzsche, Jenseits von Gut und Bdse, Aphorismus 197.

3! Nietzsche, Also sprach Zarathustra, 241; Nietzsche, Thus spoke Zarathustra, 210.

32 Nietzsche, Also sprach Zarathustra, 30; Nietzsche, Thus spoke Zarathustra, 55 (emphasis
in the original).

33 Nietzsche, Jenseits von Gut und Bose, Aphorismus 18.

3% Nietzsche, Zur Genealogie der Moral, 11, Aphorismus 11 (emphasis in the original).
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makes them serve its ends, not some other source (e.g. reasons that are not related to any
will to power but only enjoy the strange force to convince). The law also is an expression
of this driving force of life. Legal states are only useful in an instrumental sense as means
to create bigger power units. A system of law that limits force and perhaps even overcomes
its reign and substitutes arbitrary power with legal rules is a system “hostile to life,” as he
says. Visions like Kant’s or the system of international law erected after 1945 are, from this
point of view, not only missing the deepest reasons for the existence, structure and content
of law, they are also detrimental to true purposes of human life.

6. Nietzschean Errors

None of the main Nietzschean theses is particularly convincing. To identify a “will
to power” with the essence of the world is a strange piece of free-wheeling metaphysics that
is only of interest as a symptom of the cultural constellations that fed into Nietzsche’s errors —
not least, perhaps, the dawn of an imperialist, deeply anti-egalitarian political epoch
in Germany and beyond.

His epistemological stance is, of course, already on the first view self-contradictory — there
are clearly superior perspectives in Nietzsche’s thinking. He even treats his own thought
with quasi-messianic pathos, as manifested in his most famous work, Also sprach Zarathustra.
To interpret one’s own thought as prophetic implies that one takes it to be more than
a contingent perspective among others. It has to be a justified insight, even a revelation of the
deepest truth, to become a tool to facilitate humanity’s redemption.

Moreover, he employs standard reasons of argumentation. He does not appeal to drives
that supposedly determine intellectual systems down to the last detail. Instead, he sketches
the phenomenology of certain objects of reflection and relies on psychological theories and
causal and historical analysis. His arguments are sometimes illuminating, but sometimes
they lead him into obscurantism, including racist theory — for example, as to the origins
of the ideals of human equality, which are promoted by the herd:

to all intents and purposes the subject race has ended up by regaining the upper hand in skin
colour, shortness of forehead and perhaps even in intellectual and social instincts: who can
give any guarantee that modern democracy, the even more modern anarchism, and indeed that
predilection for the “commune,” the most primitive form of social structure now common to all
Europe’s socialists, are not in essence a huge throw-back — and that the conquering master race,
that of the Aryans, is not being defeated physiologically as well?**

Morality is the very opposite of a force of domination — it aims to control such impulses
to create an order of freedom and other human goods that respects justice and what we owe
to each other. Such norms are not the expression of alow herd morality, but, on the contrary,

35 Nietzsche, Zur Genealogie der Moral, 1, Aphorismus 5 (emphasis in the original), 11.
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of obligatory, just respect for others that implies, by the way, respect for oneself, as it
is derived from the common humanity of all.

There is thus no discernible reason why a morality and law of equal rights, constitutionalism,
democracy and social justice should not lead our way. Nietzsche’s depictions of his higher
life forms of conquest, subjugation, exploitation, rule and hierarchy only serve to confirm
this conclusion. They do not constitute any higher form of life at all. His visions offer nothing
but the narrow-minded, petty and stale pleasures of imagined power and cruelty.

Consequently, his analysis of law misses law’s most important point, which is to protect
a justified ethical order of justice, respect and solidarity. To identify it with manifestations
of power is analytically flawed and politically dangerous.

IV. Fallacies of the Apologists of Force

We identified some problems of the apologist philosophies of war in the preceding
arguments. These included Hegel’s metaphysical essentialism of the ethical identities
of political communities, celebrating Germanic superiority and asserting insurmountable
antagonisms between nations breeding war and the whitewashing of war as the seed
of culture, positions that defenders such as Thomas Mann abandoned after understanding
what the trenches of First World War really meant for those who fought in them. Nietzsche’s
philosophy does not fare better. His epistemology is contradictory and self-refuting, his
moral psychology shallow, his meta-ethics false, his vision of higher life stale and sordid and
his theory of law untenable.

Against the background of these debates, one can identify two main fallacies in the
argument that we are critically investigating and that holds that a sufficiently deep analysis
oflaw and its ethical foundation reveals that the true core of law is power and force and that,
consequently, war as the most intense form of the use of violence and power is only at the
surface the very negation of law.

1. The Phenomenological Difference Between Force and Norms

First of all, it is important to remind ourselves that force has no normative dimension.
The fact that A can force B to do or forebear X does not mean that B is under any obligation
to do or forebear X. There is a clear-cut phenomenological difference between the two. This
is a point repeatedly made in reflections about might and rights.*

As force as such creates no obligations, the question arises: where do obligations stem
from? One answer is that a precondition for an obligation is that there are good reasons for
accepting that such an obligation exists. The source of ethical duties and rights is human
moral understanding and its wellsprings and principles. Consequently, it is a basic element
of any critical theory of law not to regard groundless obligations, prescriptive rules for which
there are no reasons, as legitimate.

36 Cf. Jean-Jacques Rousseau, “Du Contrat Social,” in (Euvres complétes, Vol. 3, eds, Bernard Gagnebin
and Marcel Raymond (Paris: Gallimard, 1964), 1, 3.
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2. Reasons and Power

There is sometimes talk of specific, thin notions of force — for example, of performative
violence - that are supposed to connect reasons and force. Therefore, one may be tempted
to ask: does at this point the question we pursue not re-emerge? Are reasons not themselves
related to force? Is this not the core of what is called “convincing” somebody? If law is wedded
to reasons and reasons in turn to force, have we not arrived at square one of our little enquiry?

Arguments that equate reasons and force, however, fail to convince not only because they
tend to make the concept of force blurry and vague, but also because even within the thinnest
understanding of force it remains a category error to equate it with reasons. Reasons
convince — they engage the thought of the agent and the partners in enquiry. Being convinced
is an act of one’s own understanding, not something that is forced upon oneself. For sure,
there is the subversively compelling force of good reasons: the observation of the “compulsion
free force of compelling reasons” captures this fact.’” But this effect of reasons on human
understanding is not the same as compulsion that uses external force or psychological
pressure to make agents do something that they otherwise would not do. To think about
an issue and finally to come to a conclusion based on arguments represent an example
of exercised epistemic autonomy, something agents do themselves as subjects of their
reflection, which is the very opposite of submission to force exercised by others.

Underlining this distinction is not only a matter of analytical clarity and precision - it also
has a political dimension. It is about how we frame the use of force and sometimes violence
correctly, not least to prevent the abuse of language for political purposes that aim
atlegitimizing the compulsion of others and sometimes even their subjugation by the means
of war. To argue, for instance, that to be convinced by reasons that the attack on Ukraine
is a “war” in the proper sense of the word is somehow phenomenologically similar to being
forced by threats of imprisonment to profess that it is only a “Special Military Operation”
banalizes the evil of force.

Moreover, it is not only an abstract possibility that there are reasons with the power
to convince. There are also indications that we can identify some of these reasons — candidates
for grounding the legitimacy of legal systems are, for example, those ideas of justice, freedom,

solidarity and dignity that Nietzsche erroneously derided as “herd morality.”**

V. Law and Force

The positive laws that govern a human community have many sources. They may be the
products of traditions, of social or economic power or of interests that prevailed. This is one
of the reasons why any legal system is always in need of reform and improvement. A legal

37 To borrow a famous formulation by Jirgen Habermas, Theorie des kommunikativen Handelns, Vol. 1
(Frankfurt am Main: Suhrkamp, 1981), 47: “zwangloser Zwang des besseren Arguments,” my translation.
3% For some proposals cf. Matthias Mahlmann, Mind and Rights. The History, Ethics, Law and Psychology
of Human Rights (Cambridge: Cambridge University Press, 2023).
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system, however, also aims to be legitimate. Therefore, it must be justifiable in the light
of normative reasons. Law is meant to create a durable order that approaches ideas of justice.
That s a core condition of its justification. Accordingly, there are no legal orders that do not
claim to embody principles of justice, however unfounded this claim may be and however
much it may turn out to be an ideological cover-up in concrete cases, hiding that these norms
were in fact designed to protect illegitimate power and specific interests. Law’s claim
to material legitimacy sets it apart from naked power and force.

Material legitimacy, however, can only be derived from normative reasons that are distinct
from force. Our findings are, therefore, central to the concept of legitimacy that
is indispensable to the idea of law. Fortunately, as we have seen, there are no epistemological
grounds discernible to deny the existence of convincing reasons categorically distinct from
force that help us to distinguish a legitimate legal order from one that is not.

VI. Results

To sum up: our argument has shown that war does not reveal the true nature of law but
is its ugly antithesis. War manifests not some higher law — for example, the law of history,
posited in a teleological metaphysics such as Hegel’s. There is neither a bridge built between
war and law by the intrinsic connection of law and force nor by the ethical norms underlying
law that ultimately express nothing but victorious force. It is a fundamental analytical
category error to equate obligations created by norms and the compulsion of somebody
by force to perform a certain act. The exercise of autonomous thought guided by reasons
and their sometimes-compelling character must also not be mistaken for force that makes
agents do what they do not want to do. The former is an exercise of epistemic autonomy,
the latter the denial of free self-determination.

One reason for the strange move to base law on force is arguably the perception that
there are no epistemic standards that reliably identify good normative reasons. Much can
be said about this topic. Our short discussion seems to have given at least some indication
that one should not give up the hope of warranted normative insight: that the many are
not made to serve the few, for instance, seems a normative thesis that is rather hard to refute.
Therefore, not only competing drives that determine (according to Nietzsche) the
arguments of different parties decide the question of whether the attack of the Russian
Federation violates fundamental norms of international law and is profoundly wrong
in ethical terms, but better or worse reasons for holding such views. The norms forbidding
aggression are not sad examples of a “herd morality” imposed on the strong by the weak
but constitutional elements of a legitimate law of the international order. There are
arguments and reasons why it is right to criticize this Russian aggression and to support
the right of Ukrainians to defend themselves. That this conclusion is important for
mobilizing international support for the defenders is obvious. That it is also regarded
as important by Putin is shown by the ideological propaganda efforts with which Putin
hopes to convince Russians that the war is legitimate.
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Thus, war does not philosophically challenge the idea of law, but demands the
reestablishment and protection of the rule of law on ethical grounds. This is evidently a rather
difficult undertaking. Such large-scale conflicts such as the war against the Ukraine illustrate
that maintaining an international order of law means dealing with profound political and
geostrategic problems and may entail the brutal application of military might until politics
of peace are possible again. The task of the philosophy of law in these struggles is to reaffirm
the compelling reasons for orders of law — nationally and internationally — that respect the
equality, freedom and dignity of all human beings, with the hope that at some point these
reasons and not cruise missiles will win the day.

© M. Mahlmann, 2023
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Marriac MaabMmaH. BifiHa — po3uapyBaHH: y IpaBi?

Amnoranis. BiftHa — mocTifina Tema pirocoPpcrkux posaymis. Ll craTTs pekoHCTpyIoE Aeski pirocodil
BiliHM, BKAIOYHO 3 KOHKYpytounMH Bisisimu Kanrta Ta I'ereass. Bona poocaiaxye, 4u icHye BHy TpimHii
3B’130K MK [IPAaBOM, €TUKOIO Ta PO3yMOM 3 OAHOTO GOKyY Ta CHAOIO 3 IHIIOTO, SIK cTBepAXXyr0Th Hirjure
Ta AesiKi cydacHi Teopii. Ha mpoTuBary num norasaam, 3axuijaeTbcs KaTeTOPHUYHA Pi3HUILA MiX
ABOMa HabOpaMU SIBUI: HOPMU He MOXKYTb OyTH 3BeAeHI AO CHAH, SIK i po3yMHi mipcTaBu. BifiHa —
Ile 3allepeveHHs] BEPXOBEHCTBA [IPaBa Ta OOIPYHTOBAHMX €TUYHUX IIPHHIHIIB, a He iX IPUXOBaHe
sApo. L1i BUCHOBKY € BOXAMBUMH AAST aHAAITHIHOI SICHOCTI, $iA0COPCHKOTO pO3yMiHHS peHOMEHY
paBa, 3aXUCTy paliOHAABHOI apryMeHTariii Ta AerituMuocTi npasa. ®iaocoii, siKi OTOTOKHIOIOTH
3000B'sI3aHHS Ta PO3YMHI MACTABH i3 CHAOIO, IIOCHAIOIOTD IIO3HII0 THX, XTO XO4Ye 3aMiHUTH KPUXKi
Ta OOMeXXeHi eAeMEeHTH BEPXOBEHCTBA IIPaBa, sIKi ICHYIOTh HA HAlliOHAABHOMY Ta MDKHapOAHOMY
PiBHSAX, pyHHIBHUMU CUAQMU HOPMAaTHBHO HeoOMeXeHOI BAAAU.

Karouosi caoBa: BiitHa; ¢pirocodis BiltHu; Kanr; Iereas; Hinme; MopasbHe MipKyBaHHS;
3000B'sI3aHHS; PO3YMHI IACTABH.

Matthias Mahlmann. War — The Disenchantment of Law?

Abstract. War is a persistent theme of philosophical reflection. This paper reconstructs some
philosophies of war, including the competing visions of Kant and Hegel. It investigates whether there
is an intrinsic connection between the law, ethics and reasons on one side and force on the other,
as Nietzsche and some contemporary theories assert. Against these views, the argument defends the
categorical difference between the two sets of phenomena: norms cannot be reduced to force and nor
can reasons. War is the negation of the rule of law and justified ethical principles, not their hidden
core. These findings are important for the sake of analytical clarity, philosophical understanding of the
phenomenon of law, the defence of rational argumentation and the legitimacy of law. Philosophies
that equate obligations and reasons with force strengthen the cause of those who want to substitute
the fragile and limited elements of a rule of law that exist on the national and international level with
the destructive forces of normatively unrestrained power.

Keywords: war; philosophy of war; Kant; Hegel; Nietzsche; moral reasoning; obligation; reasons.
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WHAT LAW “IS™ POSSIBLE IN WARTIME?

uring the peaceful time a law is silence. It is a silent background of the everyday
life, where to give money means to receive goods, to buy a ticket - to reach
your destination, to go out from home - a safety walk through the streets and
parks. In such cases law is hidden behind the similar activity. It’s like an air or light, which
exist in the space without self-presentation. And similar to the air and light as the part
of our world law as the silent background of our everydayness makes the latter possible.
Metaphorically say, law lets the whole social world to be — and lets us to be as the part
of this world. Itis A. Stifter’s “soft law” (“sanfte Gesetz”)' which brings us to the truth of our
Being and gives possibility for us to be, who we are — purchases and sellers, neighbors,
employers, pedestrians and drivers and so many other modes of being-as-someone (das
Alssein, in terms of W. Maihofer), which are derived from the horizon of the social world.
In opposite, a war is loud. The sounds of shelling, rocket strikes or air bombardments are
deafening the silence of the “soft law,” silence of the mute background which gives the word
to the truth of our life with one another. In the similar case silence as the tissue of our
common Being, which is woven by the law, is broken apart by the shelling, gun machine’s
bursts or sirens of air-raid warnings. If in peaceful times we “inhale” the law or “light up” our
lives by the law “in the background regime” then during the war we don’t have “enough air
or light” We try to “inhale breath of law” frantically or — during the discrete “flash of law” —
to look, who we are, where we are and is there any world yet — common world of our Being-
with-others — or the whole horizon of the social possibilities is closed already? In other
words, in the war times the silence of law is broken and law does exist not as silent continual
background, but only as discrete spark in the darkness of war. The world is closed by the
war.
The similar metaphorical introduction strives to make visible the core of our questioning —
does any law possible during the war and if “yes,” what means “to be” for the law at the
wartimes? Then, firstly, I try to explicate, how law is rooted in the world being-historically
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(seinsgeschichtliche) as the common world order, which is not restricted by the state borders
but makes them valid (I). Further my concern is to show, in what way law exists in our
everydayness. The foundation of my view lies in Heidegger’s philosophy (II). The third part
of my article will be dedicated to the comprehension of war in the horizon of law and
to reconsidering of that, what means for the law “to be” in the wartimes. It seems to me, that
the similar attempt gives us the key to the sense of what is going on in Ukraine now (III).

From the metaphysical point of view law presents itself as ideal dimension of the “Ought”
(“Sollen”), which is opposite to the world of Being (“Sein”). The similar tradition is traced
in the thought of Plato and has lasted to present day. The concepts of law of legal positivists
(H. Kelsen, J. Raz, E. Bulygin) as well as non-positivists or natural law philosophers (R. Alexy,
J. Finnis) are rooted in the similar view. This approach as an attempt to organize Being
in accordance with Ought is hostile in its core to every possible event.

At the same time paradoxically, the named reasoning of law itself is grounded in the
being-historical event of the land delimitation, “der Nomos der Erde,” as it called by German
philosopher of law C. Schmitt. He emphasized: “the seizure of the land <.... > is the original
type of the process, which constitutes the law. It generates the very radical legal ground,
which is ever possible, “radical title” in the true sense of the word.”

The similar capture of the territory as the primary delimitation of the land is the ontological
ground for domestic so as an international law. Schmitt says that

the seizure of the land establishes law in two directions, internal and external. In internal direction,
asin the frame of the capturing group the original order of all relations of property is established
through the primarily delimitation and distribution of the land <... > In the external direction
the capturing group confronts with the other similar groups or states as the owners of the land.?

Thereby, law as the silent background of the national legal order, so as the order of external
affairs between the states, has its ontological ground in the land, in the territory. On the
similar territory law regulates relations inside the society (domestic law) or between different
states (international law). So, the original law is the unity of the order and localization, which
is marked by Schmitt with the word “Nomos.”* As he says, this word — “Nomos” - received
its common meaning as the Ought, that is opposite to Being — in the polemics between
Socrates and sophists, as the opposition of Physis and Nomos.

2 Carl Schmitt, Der Nomos der Erde im Voelkerrecht des Jus Publicum Europaeum (Berlin: Duncker und
Humblot, 1997), 17.

3 Ibid, 16.

*1bid, 36.

5 Ibid, 37-38.
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At the same time, it is quite clear, that war destroys the homogeneity of the delimited
territory through the creation of such its kinds like a deep rear, occupied territory and
frontline as the heterogeneous and the ever-changed spaces.’ In other words if the law
is unity of the order and localization, so the delocalization of law due to the occupation and
liberation of the lands at war times makes legal order impossible. In the similar case we are
not able to conceive the war in terms of the metaphysically interpreted law.

Taken into the account post-metaphysically, law is not the Ought, that is opposite to Being,
but shows itself as the concrete and unique event, a singularity. The normativity of the similar
law is not universal but depends on the concrete situation. Metaphorically speaking if the
normativity of the metaphysical law looks like sunlight, then normativity of the post-metaphysical
law likes a flash oflightning.” The similar reasoning of law is rooted in the philosophy of Heidegger.
As we know, he didn’t pay much attention to the law. From all over his corpus of works we can
extract only rare remarks about law — one page from “SuZ,” his “legal-philosophical aphorism”
from the “Brief ueber Humanismus” and passage about “das sanfte Gesetz” (“soft law”) of Stifter
in “Der Weg zur Sprache.” Not so much. But what we can obtain from this?

Work/page Sein und Zeit (Tuebingen: Max Niemeyer Verlag, 2001), 282.
Language Being and Time (State University of NY Press, 1996), 260.

German Dieser vulgire Bedeutungen von Schuldigsein als “Schulden haben
original bei...” und “schuld haben an...” konnen zusammengehen und ein Verhalten

bestimmen, das wir nennen “sich schuldig machen,” das heifit durch das
Schuldhaben an einem Schuldenhaben ein Recht verletzen und sich strafbar
machen... Das geschieht nicht durch die Rechtsverletzung als solche,
sondern dadurch, dass ich Schuld habe daran, dass der Andere in seiner
Existenz gefihrdet, irregeleitet oder gar gebrochen wird. Dieses
Schuldigwerden an Anderen ist méglich ohne Verletzung des “6ffentlichen”

Gesetzes.
English This vulgar significations of being guilty as “having debts with...” and
Translation | “being responsible for...” can go together and determine a kind of behavior

¢ The content of the contemporary practice of European Court of Human Rights is so close to the
named issues. For example, there is the question to define a defendant — what a state has to be defendant
in the cases, concerned the human rights violation on so-called “contested territories,” such as North
Cyprus, Crimean Peninsula, Transnistria and so on? Is it “juridical sovereign” of the territory, or the
state-occupant, which holds the contested area under control in fact? More details about similar questions
see: Marco Milanovi¢ and Tatyana Papi¢, “The Applicability of the ECHR in Contested Territories,”
International & Comparative Law Quarterly vol. 67, issue 4 (October 2018): 779-800.

7 To see the grounding on the similar view on law more closely: Aaekceit Cros6a, Temnopasvnas
onmoasozus npasa (Cankr-Tlerep6ypr: Ased-npecc, 2017).
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which we call “making oneself responsible,” that is, by having the
responsibility for having a debt, one may break a law and make oneself
punishable. ... That does not occur by breaking a law as such, but through
my having the responsibility for the other's becoming jeopardized in his
existence, led astray or even destroyed. This becoming responsible to others
is possible without breaking the “official” law.

German
original

English

translation

Der formale Begrift des Schuldigseins im Sinne des Schuldiggewordenseins
am Anderen ldsst sich also bestimmen: Grundsein fiir einen Mangel
im Dasein eines Anderen, so zwar, das dieses Grundsein selbst sich aus
seinem Wofiir als “mangelhaft” bestimmt. Diese Mangelhaftigkeit ist das
Ungeniigen gegeniiber einer Forderung, die an das existierende Mitsein
mit Anderen ergeht. Es bleibe dahingestellt, wie solche Forderungen
entspringen, und in welcher Weise auf Grund dieses Ursprungs ihr
Forderungs- und Gesetzescharakter begriffen werden muss.

The formal concept of being-responsible in the sense of having become
responsible to other can be defined as being the ground for a lack the Da-
sein of another; in such a way that this “being-the-ground” itself is defined
as “lacking” in terms of that for which it is the ground. This kind of lacking
is a failure to satisfy some demand placed on one’s existing being-with with
others. It remains a question how such demands arise and in what way their
character of demands and law is to be conceived on the basis of this origin.

Work/page

Language

“Brief uber Humanismus,” Wegmarken (Frankfurt-am-Main: Vittorio
Klostermann, 1976), 360-61.
“Letter on Humanism,” Pathways.

German
original

“Nur sofern der Mensch, in die Wahrheit des Seins ek-sistierend, diesem
gehort, kann aus dem Sein selbst die Zuweisung derjenigen Weisungen
kommen, die fir den Menschen Gesetz und Regel werden miissen.
Zuweisen heif3t griechisch vépew. Der vopog ist nicht nur Gesetz, sondern
urspriinglicher die in der Schickung des Seins geborgene Zuweisung.
Nur diese vermag es, den Menschen in das Sein zu verfiigen. Nur solche
Figung vermag zu tragen und zu binden. Anders bleibt alles Gesetz nur
das Gemichte menschlicher Vernunft. Wesentlicher als alle Aufstellung
von Regeln ist, dass der Mensch zum Aufenthalt in die Wahrheit des Seins
findet. Erst dieser Aufenthalt gewidhrt die Erfahrung des Haltbaren. Den
Halt fir alles Verhalten verschenkt die Wahrheit des Seins.”

English

translation

Ek-sisting in the truth of being, only to the extent that man is part of this
giving of be[-ing] can commendation of those directives that are bound
to become laws and rules for man come from being itself. To commend

in Greek is vépewv. A vopog is not merely a law, but <thought> in a more
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original way, <it means> the restrained commendation <of directives>
of what is becoming of be[-ing]. Only this makes it possible to instruct
man in be[-ing]. Only such a dispensation <of directives> is able to <reach
man> and obligate <him>.Otherwise, all law is only what has been made
by human reason. More essential for man than all establishment of rules
is finding his place in the truth of be[-ing]. The experience of what
is lasting first furnishes this place. The truth of be[-ing] provides the
support for all <ways of> behaving.

Work/page “Der Weg zur Sprache,” Unterwegs zur Sprache (Stuttgart: Klett-
Language Gotta, 2007), 259.

“Path to Language,” On the Way to Language.
German wir verstehen unter dem “Gesetz” die Versammlung dessen, was jegliches
original in seinem Eigenen Anwesen, in sein Gehoriges gehoren lisst, dann ist

das Ereignis das schlichteste und sanfteste aller Gesetze, sanfter noch
denn jenes, das Adalbert Stifter als das “sanfte Gesetz” erkannt war. Das
Ereignis ist freilich nicht Gesetz im Sinne einer Norm, die irgendwo tiber
uns schwebt, ist keine Verordnung, die einen Verlauf ordnet und regelt.
Das Ereignis ist das Gesetz, insofern es die Sterblichen in das Ereignen
zu ihrem Wesen versammelt und darin hilt.

English We understand by the “law” the gathering of that, which gives [an
translation opportunity] to everything to be on their own, to belong to their belonging
itself, then event is very simple and soft law, softer than that Adalbert
Stifter as “soft law” marked. Of course, event is not the “law” in the sense
of certain norm that is flying over us somewhere and it’s not the regulation
that arranges and regulates a process. The event is the law so far it gathers
mortals in the appropriation of their own essence and keeps them in it.

As we can see, the interpretation of law by Heidegger has changed from one work
to another. In the “Being and Time” he considers law as the anonymous demand (die
Forderung) which is turned to the existing Being-with-one-another. In the “Letter
on Humanism” law is the directive (die Weisung) of Being itself. But in “On the Way
to Language” law turns into the event (das Ereignis) as the “soft law” for those, who are
involved in the similar event. As we can see, eventually the law as event doesn’t have its
ontological ground in the delimited space or territory but finds its embodiment in the human
beings, which are involved in the similar event.® In this case the human body is the certain
horizon of the experience of law.” The very special feature of the body as the similar horizon
is liminality as the corporal ability to put the limits for the human beings’ deeds towards one

§ CroB6a, TemnoparvHas onmorozus npasa, 284.
° Oleksiy Stovba, “Experience of Law and Legal Experience,” in The Experience of Law. Collection
of Articles and Essays (Kharkiv, IVR Library, 2019), 8 and further.
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another. Instead of delimitation the certain territory in the similar case law delimitates the
human Beings through their living corporal experience of liminality. But there is a question:
does this delimitation possible in wartime, when the corporal human being itself is constantly
under the threat of shelling and bombing and turns into the horizon of the aggressive,
unmotivated and anonymous violence?

At first sight, war manifests itself as the “total event” (Levinas), which excludes all the
rests of possible horizons. But in my opinion, it’s true about the world war only, which puts
in question not the worlds of the war’s parties, but the world as such. All the others kinds
of war remain in the frame of much higher order whether European or even worldwide.
As Schmitt says:

The international law doesn’t able to exist without the original and most effective relationship.
It’s not such relationship as that lies in the doubtful self-restraint of the sovereign states, but
it manifests itself as the connective power of the Eurocentric order, which embraces all the
sovereign states. The core of its Nomos consists in the delimitation of the European territory
on the lands of the states with the stable borders.™

Thus, each aggressor, that begins European war, encroaches not on the territory of another
state, but on the Nomos of whole Europe as the unity of European order and localization.
As Schmitt underlines “the one, who begins European war, already knows that all European
countries are interesting in its outcome. <...> the community, which is born by the space
order, is much more important than the sovereignty and prohibitions on intervention.”"

At the same time the similar order is not maintained by itself. War, as S. Geniusas marked
in his “Horizon-article” is a senseless event."”” In my opinion, to establish the sense of the
similar event is able the human being (Dasein) as Being-with-one-another. It happens
through the putting limits to one another in the common Being, as the things themselves
make it in the famous “Spruch von Anaximander,” and by the way of similar establishing
they bring sense into the event which they are involved in. In the event of war, we may be able
to experience law in way that was not possible in peaceful time — not as the legal experience
of contact with legislation and legal institutes, but as experience of liminality. In other words,
under conditions of war the authority of the legal norms and rules is questionable and
replaced by the law as the corporal experience of liminality. Of course, the “experience”
means here any “internal” or “psychological” event. Rather “...to be an experience is to hold
inner communication with the world, the body and other people, to be with them instead

10 Schmitt, Der Nomos der Erde, 120.

11bid, 161.

12 Saulius Geniusas, “War as Phenomenological Theme: Methodological and Metaphysical Considerations,”
Horizon 11 (1) (2022): 386 and further, https://doi.org/10.21638/2226-5260-2022-11-379-401.
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of being beside them.””* Equally from the similar point of view “liminality” is the “external
feature” of the human body, which manifests itself as its ability to establish the limits for the
other people, for their legal relevant actions toward one another. As J. Butler says, “the
prohibitive law is not taken into the body, internalized or incorporated, but rather is written
on the body, the structuring principle of its very shape, style, and exterior signification.”"*
So, liminality as the sense of a living corporeal experience is the embodiment of law as the
limit to the external physical intrusion. During wartime the similar embodiment is the only
valid law and it substitutes an official norms and rules of legislation.

Conclusions

Thus, I think, it’s possible to conceive the war in the horizon of law. The latter is not the
metaphysical and continual field of the Ought. Rather the law presents itself as the syncretic
integrity of its so-called “macro” and “micro” levels. The “macro” level of law is “Nomos
of Earth” as the unity of order and localization. On the other hand, the “micro” level of law
consists of the set of singular and discrete events of law. The mentioned above events find
their embodiment in the experience of liminality, as the living corporal experience of human
Beings involved in the similar event.

Let’s take the current situation in Ukraine as an example of how law exists at the “macro”
and “micro” levels.

At the “macro” level law is maintained as the so-called “soft law” and “hard law” by the
means of establishing “Nomos” as the unity of order and localization.

The subjects of the application of the “soft law” are Europe and British Community (USA,
Great Britain, Canada, Australia and so on). It consists of such means as “exile” (for example,
exile of state-aggressor from G8, which turns to G7), sanctions (elimination from the trade
and sports competitions, seizure of assets), blockade (air traffic ban, travel ban), and creation
of the special court or tribunal and so on."

The subject of the application of “hard law” is Ukraine. Its means are: armed self-defense
(armed reaction on aggression),'® economical self-defense (confiscation of the assets and

13 Maurice Merleau-Ponty, Phenomenology of Perception (London, New-York: Routledge Classic,2002), 111.
! Judith Butler, “Foucault and the Paradox of Bodily Inscriptions,” in Foucault and Law (Surray:
Ashgate, 2010), 231.

'S In accordance with the legal assessment, which was requested by the European Parliament’s
Subcommittee on Human Rights, “the so-called Russian ‘special military operation’ launched on 24
February 2022 was an unprecedented act of aggression that would justify an unprecedented creation
of an ad hoc tribunal.” More details see in: Olivier Corten and Vaious Coutroulis, “Tribunal for the
Crime of Aggression against Ukraine — Legal Assessment,” European Parliament’s online database, “Think
Tank:” 3.

As we know, Parliament of the EU now considers the question about creation of special tribunal for
the crime of aggression against Ukraine. Also, 17/03/2023 International Criminal Court issued arrest
warrant against Putin.

' As marked in the aforementioned legal assessment, “being the victim of an armed attack, Ukraine
is entitled to exercise its right to self-defense in conformity with article 51 of the UN Charter. Basically,
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reparations), and juridical self-defense (the criminal prosecution of the persons, who are
blamed in the armed aggression, collaborationism and other war crimes)."”

In its turn, law at the micro-level exists as the living corporal experience of liminality.
Liminality is the constitutive feature of the corporal experience of Being-with-one-another.
It means that the human body is an embodiment of the limits for the human beings’ acts
towards one another. The specificity of the experience of liminality in wartime is that the
condition for such an experience is unmotivated anonymous aggression. The structure of the
similar experience has to be revealed yet.

© O. Stovba, 2023
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«_»

Oaexciit CroB6a. SIke mpaBo “€” MO>KAHBHM ITiA Yac BifHH?

Anorania. Y MupHi yacu mpaso € Tuma. IIpaBo € TUXUM HIAIPYHTSIM MOBCAKAGHHOCTI, KOAK
CIIAQTUTH TPOIIi O3HAYa€ OTPUMATHU TOBAP, KYIHUTH KBUTKA — AICTATHCA ITyHKTY IMPU3HAYEHHs,
a BUIITH 3 AOMY — 3AIICHUTH OesledHy IPOrYASIHKY ByAULSIME T IApKaMi. Y HOAIOHUX BUMAAKaX
IIpaBO NPHUXOBaHe 3a TAKUMH IOAisMH. BoHO cxoske Ha MOBITpA a60 cBiTAO, sIKi iCHYIOTb Yy IPOCTOpi

this right consists in military measures deployed on the Ukrainian soil and designed to put an end to the
continuing attacks and persistent territorial occupation perpetrated by Russia.” More details see in:
Corten and Coutroulis, “Tribunal for the Crime of Aggression against Ukraine:” 33.

71t is worth to mark, that on October 2022 in Ukraine there were investigated 39 551 war crime cases.
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He IoKasyrouu cebe. I Tak camo sk OBITPSI Ta CBITAO, SIKi € YACTHHOIO HAIIOTO CBiTY, IPABO SIK THXE
I AIPYHTS IOBCSIKACHHOCTI pOOHTD i MOXAUBOIO. MeTad OpHIHO BUCAOBAIOIOUHICH, IIPABO AAE ICHYBATH
COLiaAbHOMY CBITOBI B IIAOMY — i Aa€ GYTH TaKOX 1 HaM SIK YacTKaM Iboro cBity. Lle Toit “Msikuit 3akoH”
(“sanfte Gesetz”), mpo sikwmit sraayBas Aaaab6ept LlItudrep. Left 3akOH MPUBOAUTD HAC AO iCTHHH
HAIIOTO 6yTT5I 1 AA€E HAM MO>KAUBICTD 6YTI/I THMH, XTO MU € — IIOKYIIMH Ta MIPOAABIISIMH, CyCiAaMH,
pO60TOAABIIAMY, THITOXOAAMH i BOAisiMH | 6yTH-3-THmEMu (6yTH-SK-XTOCH, cAoBamu B. Maiixodepa)
BCiMa IHIIUMY PI3HOMAHITHIMU CIIOCOOAMH, SIKi IIOXOASITH 3 TOPU3OHTY COLIaABHOTO CBITY.

Biitna, HaBIaKy, € raaac. 3ByKu 06CTPIAIB, paKeTHHX YAQPIB 41 60MOAPAYBaHb 3aTAYIIAIOTH THIIY
“M’SIKOTO 3aKOHY, THIITY MOBYA3HOT'O [ AIPYHTS TOTO, IO AA€ CAOBO IIPAaBAi Hamoro 6yTrs 3 [Hmmmu.
Y HoAIGHHX BHITAAKAX THIIA SIK TKAHWHA HAIIOTO CIIABHOTO OYTTS, SIKa CIIOBUTA IIPABOM, PO3PHBa-
€ThCsL 06CTpiraMIl, ABTOMATHUMH YepTraMH YK 3ByKaMH OBITPSHOI TPHUBOTH. SIKI0 3a MUPHUX JaciB
MU “BAMXA€EMO” IPABO UM “OCBITAI0EMO” HUM HAIlle KUTTS ¥ “GOHOBOMY pexxuMi,” TO IiA Jac BillHU
HaM He BHCTa4a€e ‘TIOBiTps a60 cBiTAd.” Mu IIparHeMo “BAMXHYTH IIpaBa’ YU — IIPOTSATOM PALITOBOTO
FI0TO CIIaAaXy — [IOOAYUTH HAPEILTI, XTO MU €, A€ MU € — 1 91 iCHY€E AOCI SIKHIT-HeOYAb CBIT — CITIABHHIT
CBIT 6y TTSI-3-IHIIMMI 91 TOPU3OHT CIIABHUX MOKAMBOCTEN BXKe 3aMKHEHO? IHIIiMu cAoBaMH, i gac
BiffHU THIIIA ITpaBa MOPYIIeHa i IpaBo iCHye He SIK MOBYAa3HUH ITOCTIHHUH QOH, aAe SIK CIAAAX Y IITbMi
BittHy. CBIT € 3aMKHEHHM BilHOIO.

KarouoBi caoBa: 1paBo; BilfHa; AIMiHAABHICTD; HOPSAOK; AOKAAi3aIlis; TiAO; BTiAeHHS.

Oleksiy Stovba. What Law “Is” Possible in Wartime?

Abstract. During the peaceful time law is silence. It is a silent background of the everyday life,
where to give money means to receive goods, to buy a ticket — to reach your destination, to go out
from home means a safety walk through the streets and parks. In such cases law is hidden behind
similar practice. It’s like an air or light, which exist in the space without self-presentation. And
similar to the air and light as the part of our world law as the silent background of our everydayness
makes the latter possible. Metaphorically say, law lets the whole social world to be — and lets us to
be as the part of this world. It is Adalbert Stifter’s “soft law” (“sanfte Gesetz”) which brings us to the
truth of our Being and gives possibility for us to be, who we are — purchases and sellers, neighbors,
employers, pedestrians and drivers and so many other modes of being-as-someone (das Alssein,
in terms of W. Maihofer), which are derived from the horizon of the social world.

In opposite, a war is loud. The sounds of shelling, rocket strikes or air bombardments are deafening
the silence of the “soft law;” silence of the mute background which gives the word to the truth of ourlife
with one another. In the similar case silence as the tissue of our common Being, which is woven by the
law, is broken apart by the shelling, gun machine’s bursts or sirens of air-raid warnings. If in peaceful
times we “inhale” the law or “light up” our lives by the law “in the background regime” then during
the war we don’t have “enough air or light.” We try to “inhale breath of law” frantically or — during the
discrete “flash of law” — to look, who we are, where we are and is there any world yet - common world
of our Being-with-others or the whole horizon of the social possibilities is closed already? In other
words, in the war times the silence of law is broken and law exists not as silent continual background,
but only as discrete spark in the darkness of war. The world is closed by the war.

Keywords: law; war; liminality; order; localization; body; embodiment.
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HUMAN RIGHTS AND JUS CONTRA BELLUM

Introduction

he practice of human rights is one of the most important contemporary legal

phenomena not only because it concerns the protection of individual human

beings, and then is worthy and relevant per se, but also because, according to the
continuity between constitutional rights and international human rights, their protection
represents the most important commitment for political and legal actors both in the
domestic and in the international scenarios. It can be considered the most relevant and
titanic attempt to universalize a content of justice as a limit to any power, in particular,
of States, but not only.!

Human rights are not only a legal practice, but a more complex phenomenon, with
political, social, and moral dimensions. Nevertheless, they are strongly attracted by law.
In other words, human rights “want” to be “legal.” We want them to be legal, because
we considered their legal protection to be crucial for their success. This calling has important
implications for the concept of law. The due respect for human beings is introducing
a necessary content into a notion otherwise pretending to be content-independent.” The
latter was the dominant mind-set in the last century, together with the idea that the main
element for the definition of law was coercion.

Looking from human rights, States have duties and limits, more than absolute power and
force. Human rights are the content of a project of protecting human beings by the States and
by the whole international community, including non-governmental and private organizations.
This goal clashes with a State-oriented paradigm of law in which the use of force is its crucial
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Iza6ean Tpyxiabo, npodecop dpirocodii npasa, Gaxyasrer npasa, Yuisepcurer [Tasepmo (Irasis).
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! Isabel Trujillo and Francesco Viola, What Human Rights Are Not (Or Not Only). A Negative Path
to Human Rights (New York: Nova Science Publishers, 2014).

* At the time of the beginning of the legal practice of human rights, after the second world war, even
the most strenuous supporter of a content-independent concept of law — Hans Kelsen — agreed with
the idea that peace was the goal of law. As well known, this was not the case of justice (Hans Kelsen,
Peace through Law (Chapel Hill: The University of North Carolina Press, 1944), 3; Hans Kelsen, Reine
Rechtslehre. Einleitung in die rechtswissenschaftliche Problematik (Vienna: Franz Deuticke Verlag, 1934),
§8). On content-independence as a feature of law see Stefan Sciaraffa, “On Content-independent
Reasons: It’s Not in the Name,” Law and Philosophy 28 (2009): 233-60.
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character. From the perspective of alaw conceived as a State product, war is the last word of States
affirming their power unilaterally in the context of an international community in which they
are almost the only players and the most powerful ones. And yet, on the one hand, international
law has made a long road since the second world war and States are no longer the only legal
actors, and, on the other hand, human rights introduce limits to their actions, in particular,
against the possibility of warfare.* My perspective on the topic of war starts from human rights
but has the focus on the concept of law, and, in particular, on the transformation that human
rights have stimulated (or were supposed to stimulate) in the legal domain.

Not everything is already clear in the practice of protecting human rights. There is an
articulated and complex debate on their features, on their role and on the very meaning
of the whole enterprise of protecting human rights. Recently, the most compelling debate
has regarded their relationships with equality and neoliberalism, but many other points are
under analysis: their concept, interpretation and limits, as well as their differences from
other legal phenomena such as natural rights. The Natural-rights tradition is just one of the
traditions that (controversially) converged into the new practice of human rights, but there
are relevant differences between natural rights and human rights.* Human rights do not
imply a general moral order and are developing their own ethical conception that is different
from that of natural rights of modernity. Natural rights arose in the thoughts of philosophers
for the purpose of dictating the conditions of existence and legitimacy of political society.
Human rights, instead, have been sanctioned in international treaties and in national
constitutions as a reaction to the second world war, and have developed through a legal
practice thatis in continual expansion today. They are the content of a process of humanization
of the legal systems and institutions. These differences are evident also when considering
their list: some primary goods such aslife, liberty, and property in the case of natural rights;
an open and long list in the case of human rights.’

The critics of the link between human rights and neoliberalism affirm that human rights
increase inequalities. In other words, it seems that despite their long list of social, cultural,
and economic rights, they are not a programme of social justice.® The point is obviously
disputable. But, notwithstanding the current war in Ukraine, it is hard to deny that human
rights are (or were) a project against wars. After the second world war, the practice
of protecting rights was certainly planned “to save succeeding generations from the scourge
of war” (Preamble of the United Nation Charter).

What I want to emphasize in this paper is that in order to achieve that goal, human rights
put on the agenda a legal revolution, beginning with the revision of the dominant concept

3 Erik Melander, Therése Pettersson, and Lotta Themnér, “Organized Violence,” Journal of Peace
Research 53 (S5) (2015): 727-42.

* According to Beitz human rights don’t fit the mold of natural rights because they are not pre-insti-
tutional, they don’t belong to people naturally and they are not timeless. See Charles Beitz, “What
Human Rights Mean,” Daedalus (2003): 36-46.

S Trujillo and Viola, What Human Rights Are Not (Or Not Only), 2-10 and 79-89.

¢ Samuel Moyn, Christian Human Rights (Philadelphia: University of Pennsylvania Press, 2015).
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of law. Some steps have been taken in that direction, but history is never linear. The challenge
concerns law and the modern State, and it has some corollaries on the question of the status
of international law as true law. To be defied is also the idea that the distinctive feature of law
is the use of force. From this point of view, the looking for sanctions in international law —
reprisals and wars — in analogy with State law features is out of context.” Obviously a new
theory of law in accordance to these elements goes beyond the scope of this article.
My limited aim here is to work on the germinal antinomy between wars and human rights.

Unluckily, the starting point is a story of failure. In fact, it is possible to observe that the
practice of protecting human rights after the second world war promised but (sadly) did
not achieve the non-violent legal revolution in which individuals’ rights were paramount
for all legal systems, domestic and international, and wars were eliminated or prohibited.
But any paradigm shift requires time and efforts and involves attempts and failures. I will
present two sides of the problem. The first one regards the internal evolution/departure
of the practice of human rights from the original rejection of war and the undermining of the
right to peace, a trend that I consider a defective implementation of their legal enterprise.
The second one regards some evident contradictions between the logic of human rights and
the logic of wars. Before following those two arguments, I will analyse the status of self-
defence in international law, a question that can be considered independently of human
rights, but not of the paradigm of natural rights.

I. Individual and Collective Self-defence in International Law

The whole traditional doctrine of bellum justum made plausible the idea that war was not
permitted. Nevertheless, its status in international law was uncertain until the second world
war. But, if in the 1940s Kelsen could keep the question open as to whether war was or was
not prohibited under international law, after the United Nations Charter and the Universal
Declaration of Rights, this question has a clear-cut answer. War is prohibited. In the case
of aggression — unambiguously, an illicit warfare —, self-defence is permitted. The justification
is, roughly, the admissibility of the reaction for the survival of the State and its citizens.

Asitis well known, Grotius built the laws of international warfare — in his famous De iure
belli ac pacis — on the grounds of the old principle of natural law that it is permissible to repel
violence by force (Ulpian, DIG 43.16.1.27).® This idea belonged to the tradition of jus
gentium and common law for centuries, and it consolidated — once mixed with the theory
of inalienable natural rights to life, liberty and property — in the right to self-defence and
self-preservation by using deadly force. As a recent confirmation of this line of reasoning,
in 2008, the U. S. Supreme court’s decision in District of Columbia v. Heller affirms the natural
right “to use arms in defence of hearth and home,” interpreting the Second Amendment

7 Hans Kelsen, Law and Peace in International Relations: The Oliver Wendell Holmes Lectures, 1940-41
(Cambridge, Mass.: Harvard University Press, 1942).

$ Hugo Grotius, On the Law of War and Peace, translated by Francis W. Kelsey (Oxford: Oxford University
Press, 1925).
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of the U. S. Constitution as covering not only the right to a collective defence by arming
a militia, but also as an individual right to the use of force.” The European tradition on the
use of arms is more restricted than the American one. But what it is worth noticing is that
the recalled decision considers the use of force in self-defence as a natural right and not
ahuman right. Self-defence fits with the link among life, liberty, and properties, typical of the
natural rights tradition. It is not then by chance that when the Human Rights Council has
faced a similar question, it has considered the use of small arms and light weapons as a threat
to human rights, and in no case it has recognized it as a human right. The intentional lethal
use of small arms may only be made when strictly unavoidable in order to protect life,'
according to the exceptional character of self-defence, with the disappointment of some
commentators."" In the same resolution, the Human rights council has insisted upon the
need of preventing the use of force and of encouraging alternative forms of dispute
resolutions, both crucial features of the practice of human rights since its beginnings. It is
true that this kind of resolutions are not compelling, but its relevance is related to the
consistency with the general meaning of the practice of human rights.

In any case, the natural right to individual and collective self-defence, even when
considered justified, has always limitations: it is possible to use force but not at any cost.
Here is where the analogy with personal self-defence in the criminal field comes up." In the
individual case, a justified self-defence requires an imminent and serious danger, as well
as a proportionate reaction. Self-defence is generally excused by the attacked victim’s state
of mind and circumstances, that have to be verified by a judge."” Collective self-defence
is grounded on the analogy between the rights of the State and the exceptional individual
permission to kill in order to preserve her own life from aggression,'* but the leap between
the individual and the collective level is not trivial.

The justification of the individual natural right to self-defence is obviously the protection
of life, together with the protection of properties, according to the idea that there is a link
between them. On the one hand, the protection of individual life and the survival
of a collective existence of the State are two different things and they can be uncoupled.

? District of Columbia, et al. v. Dick Anthony Heller, 554 U. S. 570 (2008).

' A/HRC/Sub.1/58/L.11/Add.1 24 August 2006.

" David B. Kopel, “The Natural Right of Self-defense: Heller’s Lesson for the World,” Syracuse Law
Review 59 (2008): 165-308. Kopel assumes that natural rights and human rights are equivalent and
criticizes the Human Rights Council for not recognizing the right to the use of arms.

12 Jeff McMahan, Killing in War (Oxford: Oxford University Press, 2009). For a strong criticism against
self-defense, to the point of denying any plausibility to the justification of the preference for saving our
lives on lives of enemies, see Yitzak Benbaji, “Culpable Bystanders, Innocent Threats and the Ethics
of Self-Defense,” Canadian Journal of Philosophy 35 (4) (2005): 585-622.

'3 Against the analogy between self-defence in criminal law and the collective self-defence, see the
recent work of Thom Brooks, Just War Theory and Self-defence, unpublished ms, 2023.

'* The model worked clearly as a legacy of an organic theory of State, and it followed the logic of ex-
ceptionalism. Helen Frowe, Defensive Killing (Oxford: Oxford University Press, 2014).

1/2023 Oinocodia npasa i 3aransHa Teopia npasa  ISSN 2227-7153 35



Individual survival is possible even though outside the State. On the other hand, the territory
of a State should not be regarded as a collective property."s

Collective self-defence could hardly fit other exceptional circumstances of individual
self-defence, as the imminence of danger. Recent anthropological research has shown that
war is an unnatural evolutionary adaptation of the human species and that, at a certain point,
three hundred thousand years ago, there has been a clear line of evolution towards the
prevalence of proactive aggressions over reactive wars. Reactive aggression is impulsive and
warm, whereas proactive aggression is calculated, premeditated, actuated only when it is
likely to be successful. This means that war is decided on the basis of a calculation of costs
and benefits and not under imminent danger.'®

Apart from the controversial analogy between individual and collective self-defence, there
are other objections to the war in international law. War — even as a counter-war, that is,
as aresponse to an illicit war of aggression — can be hardly considered as a legal sanction for
some technical reasons. As Kelsen used to say: it is not decided by an impartial judge and
there is no equivalence between wrong and sanction."” International law has rejected war
as a punishment: it is initiated by a biased judge (the victim of a claimed aggression) and
it has to be won for being considered a payback. It reminds the old practice of the duel,
in which it is necessary to win to vindicate the wrong. In addition, even a war for retribution
can transform in revenge and anger, lacking proportionality towards the wrongdoing or even
missing the very wrongdoers. The disasters of wars are distributed regardless culpability.'®

For sure, wars cannot be understood as means of settling conflicts. In order to settle
conflicts, we need an impartial judge or a form of arbitration. From this point of view, it is
worth noticing that in perfect harmony with the protection of human rights, international
law has developed a huge number of procedures and courts able to settle international
disputes, according to the first article of the UN Charter. This non-belligerent proposal, that
went hand in hand with the flourishing of the practice of human rights, was at a turning
point at the beginning of the 21* Century when the protection of human rights has enlarged
and potentiated the laws of wars. But from this point of view, the current practice of human
rights must be considered paradoxical or at least controversial.

Il. Human Rights and Wars

In the last two decades, instead of giving birth to a jus contra bellum, the doctrinal debate
on human rights has emphasized different roles of human rights in the laws of war: in the

'S Even if there are some similarities, territorial rights entail a public right of jurisdiction. See Margaret
Moore, “Territorial Rights and Territorial Justice,” in The Stanford Encyclopedia of Philosophy, ed.
by Edward N. Zalta, (Summer edition 2020), https://plato.stanford.edu/archives/sum2020/entries/
territorial-rights/ (20 February 2023).

!¢ Richard W. Wrangham, “Two Types of Aggression in Human Evolution,” Proceedings of the National
Academy of Science 115 (2) (2018): 245-53 and The Goodness Paradox: The Strange Relationship Between
Virtue and Violence in Human Evolution (New York: Pantheon 2019).

17 Hans Kelsen, “Peace through Law;” Journal of Legal and Political Sociology 2, no. 1 and 2 (October 1943): 52-67.
18 David Luban, “War as Punishment,” Philosophy & Public Affairs 39 (4) (2011): 299-330.
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jus ad bellum (the law of waging wars) human rights can justify wars.® In the jus in bello (the
law in wartime), they fix limits for actions within wars.?’ In the jus ex bello®’ (the law
of revoking wars, also known as “peace keeping”), they can transform an unjust war into
ajust one and justify continuing to fight.*? In the jus post bellum (also called ‘peace building’),
human rights establish criteria for transitional justice.”® The justification for this crucial
involvement is linked to the idea that human rights make it possible to identify objective
injustices. It is argued that if we do not react to their violations, human rights will inevitably
seem irrelevant. From this point of view, wars would be no longer only about self-defence,
but also about the protection of human rights.

The first chapter of this transformation can be identified in the revision of conventional
just war theories. The new theories contest the lack of relevance of violations of individual
rights in the classic accounts.* This pattern has been completed by the so-called “doctrine
of responsibility to protect” (R2P), which establishes that it is primarily the responsibility
of a State to protect its own people.?> Under certain circumstances (a serious harm to the
people and/or an inability of the State to protect), the principle of non-intervention gives
way to an international responsibility. As is well known, this doctrine has been controversially
interpreted as opening a door to armed interventions. The link is made by raising the issues
of genocide or other war crimes, and of the absence of universally binding tribunals. The
lack of an international army closes the circle. But international organizations — as well
as States — use to externalize coercion,” giving to third States the chance of reacting (even
militarily) against the disobedient.

In truth, there has been a point of ambiguity since the very beginning of the human rights
practice, but it has its origin in the resistance of States. States’ worry of external interference

19 Cécile Fabre, Cosmopolitan War (Oxford: Oxford University Press Scholarship Online, 2012).

?% Juana Maria Ibafiez Rivas, “El derecho internacional humanitario en la jurisprudencia de la Corte
Interamericana de Derechos Humanos,” Revista Derecho del Estado 36 (2016): 167-98.

2 Darrel Moellendorf, “Jus ex Bello,” Journal of Political Philosophy 16 (2008): 123-36.

2 Cecile Fabre, “War Exit,” Ethics 125 (3) (2015): 631-52.

** Athanasia Hadjigeorgiou, “The Relationship Between Human Rights and Peace in Ethnically Divided,
Post- Conflict Societies: Theory and Practice” (PhD diss., King’s College, 2016). Quoted with Author’s
permission.

* Cf. Michael Walzer, Just and Unjust Wars: A Moral Argument with Historical Illustrations (New York:
Basic Books, 1978).

2 A/RES/60/1, 16 September 200S.

2¢ Oona Hathaway and Scott J. Shapiro, “Outcasting: Enforcement in Domestic and International Law,” The
Yale Law Journal, Faculty Scholarship Series, paper no. 3850 (2011), http://digitalcommons.lawyale.edu/
fss_papers/3850. This essay is very interesting and innovative. It illustrates eight different forms
of externalized outcasting regimes. It also shows how States externalize coercion, even in the domestic
domain. But the main point is that it supports the idea that it is wrong to identify the force of the
State with its physical version: outcasting means excluding from cooperation, not necessarily using
physical force. The authors show how law can be enforced with devices different from physical coercion.
Nevertheless, outcasting makes the use of economic sanctions disputable. Otherwise, only the worst
off could be subjected to force. See also, on this specific problem, Michael Sandel, What Money Can’t
Buy. The Moral Limits of Markets (New York: Farrar, Strauss and Giroux, 2012).

1/2023 Oinocodia npasa i 3aransHa Teopia npasa  ISSN 2227-7153 37



motivated the explicit introduction of limits on the protection of rights, with the possibility
of suspending them in the event of public emergency for national and security reasons.”
These limits inevitably suggested that human rights were for peacetime. There is then
a wartime when it is possible to suspend human rights. Only recently has the International
Court of Justice developed a doctrine against this idea, establishing that international human
rights law is for both peace and wartime.*®

The result is that human rights come closer to justice than to peace. Their link to war
derives precisely from their link to justice because war is about justice.” But even the
conventional just war theories were devoted to limiting wars, not only unjust ones, but also
those that are disproportionate, without chance of success, and illegitimate. The legal
regulation of wars concerns not only the status of the wrong to react to, but also the kind
of remedy proposed, which must also be just, proportionate, legitimate. Justice is then not
only about just causes, but also and especially about just remedies. And this is the problem.

To pass from justice to war, there is a supplementary leap that is neither logically necessary
nor consistent with the human rights programme. It is the idea of the inevitability of war
as a legal remedy. But, as said, the way in which law typically solves conflicts is through the
recourse to a third party. Again, it is usually argued that the main problem here is that in the
international scenario there is no third and impartial party to appeal to. Nevertheless, this
reasoning is circular because the way of imagining this third party as a central authority with
legitimate force depends on the concept of modern State; a paradigm that, unluckily, is still
the normative pattern for any kind of law, including international law. On the contrary, law
is a differentiated phenomenon and can change and evolve, together with its remedies, to the
extent that they are no longer appropriated for any reason. Human rights are very good
reasons for eliminating wars. Human rights are trumps against wars.

lll. The Missing Right to Peace

At a certain point of the history of human rights, the close relationship between rights
and peace was the reason for proposing the codification of a human right to peace.** In 1969,
the Istanbul Declaration, adopted during the 21* International Conference of the Red Cross,
proclaimed the right to a lasting peace as a human right. Later, this declaration was also
endorsed by Unesco, which was established in 1945 with a commitment to promoting peace
and making war impossible.”* Very soon the right to peace was transformed into a more
general programme of a culture of peace.

27 Art. 15 European Convention of Human Rights (1950).

8 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda), Judgement,
I C. J. Reports 2005, 168ft. See Alexander Orakhelashvili, “The Interaction between Human Rights
and Humanitarian Law: Fragmentation, Conflicts, Parallelism, or Convergence?” The European Journal
of International Law 19 (1) (2008): 161-82.

?» David Luban, “Just War and Human Rights,” Philosophy and Public Affairs 9 (2) (1980): 160-81.
3*William O. Peterfi, “The Missing Human Right: The Right to Peace,” Peace Research 11 (1) (1979): 19-25.
3! Fernando Valderrama, A History of Unesco (Paris: Unesco Publishing, 1995), 30.
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But before losing its legal status, the right to peace was put forward as part of a new
generation of rights. In addition to the first generation of rights (inspired by freedom) and
the second (inspired by equality), there was a third one, inspired by the third and forgotten
principle of the French Revolution: fraternity.* The interests to be promoted were collective
in nature and they could be obtained only through cooperation among States.** This
generation of rights would reverse the trend of the Western individualism in declining human
rights, but at the same time it makes the balance between the priority of individuals and the
collective dimension problematic. The right to peace is not alone in this category. There
were also the rights to self-determination, participation, development, and humanitarian
relief.

Among those rights there are differences in terms of legal implications. There are collective
rights that claim to be transformed into collective powers, and others that claim shared
goods. The balancing between them and with individual rights is different. Some rights are
problematic insofar as they turn into powers, and in particular into collective powers such
as self-determination. But the logic of human rights is characterized by the priority
of individuals. The contextualization within the legal practice of rights implies that the two
conflicting rights must be made compatible. The conflict is not obviously a problem for
alegal practice, which is used to balancing rights, provided that they are all of equal relevance
and must be implemented as far as possible. Rights deal with protecting individuals’
fundamental interests, and, in doing so, they indicate a duty to optimize their normative
impact. From a legal point of view, they work as principles,** i.e. normative claims to be
implemented as far as possible without compressing completely the right in balance. The
work of balancing produces a contingent rule of prevalence but does not debase the weight
of the opposite principle. Rights do not trump other rights.

Eventually, the United Nations codified the right to peace as a Peoples’ right, with the
Declaration of rights of Peoples to Peace in 1984.> This brief Declaration insisted on the
UN aspiration to eradicate war from the life of mankind and on the conviction that life
without war serves as the primary requisite for the full implementation of the rights
proclaimed in the UN framework. At the time, the main concern was with nuclear wars.
States should renounce the use of force in international relations and opt to settle international
disputes by peaceful means on the basis of the UN Charter. This is also the trend of the last
resolution of the General Assembly containing a Declaration on the Right to Peace (2016).%¢

32 Douglas Roche, The Right to Peace (Ottawa: Novalis, 2003), 133.

33 The idea of a third generation of rights involves collective rights and was suggested by Karel Vasak
in 1979. Stephen P. Marks, “Emerging Human Rights: A New Generation for the 1980s?” Rutgers Law
Review 33 (1981): 435-52.

3 Robert Alexy, “On the Structure of Legal Principles,” Ratio Juris 13 (3) (2000): 294-304.

35 David Keane, “UNESCO and the Right to Peace,” in The Challenge of Human Rights. Past, Present,
and Future, ed. by David Keane and Yvonne McDermott (Chettelhem: Edward Elgar, 2012), 74.

3¢ A/HRC/32/L.18, 24 June 2016.
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It is also worth noticing that the development of the culture of peace coming out of this
evolution in the practice of human rights challenged the link between genetics and aggressive
behaviours. The Seville Statement on Violence (1986), which was adopted by scientists
from around the world and by Unesco, affirmed that the same species that invented war
is capable of inventing peace, and that there is no reason for believing in human beings’
biological tendency to war. Perhaps the point is that also peace is a possibility. At the same
time, the Unesco’s statement also underlined that political and economic agreements are
not enough to build a lasting peace, which should be set up on the basis of humanity,
education, intellectual progress and solidarity.

IV. The Logic of Human Rights v. the Logic of Wars

Coming to their role in the legal systems and thanks to their status as principles, human
rights claim the supremacy of individuals over collective concerns. They establish
an institutional priority for individuals.”” From this point of view, rights are trumps against
the prevalence of collective interests. And wars always follow a collective logic. As Jeremy
Waldron has clearly noticed, the undeniable collective approach to war is still evident in the
condition of “massive or gross violations of human rights” as admissible cause of war
in international law. Paradoxically, armed interventions are very rare in spite of the huge
number of human rights violations, and this is because judgements about military
interventions involve a lot of other factors: costs, alternative possibilities, chance of success,
political unpopularity of the decision, and so on. A single right violation does not trigger
an armed intervention. This confirms that war has to do with costs and benefits, more than
with the protection of individuals.*® Logically, if the implementation of human rights had
not aimed at making war impossible, war would have to be more frequent. The reason is that
in the logic of human rights, each individual matters. Likewise, human rights are against any
instrumentalization of human beings, and against the jeopardizing of their rights. Then they
are against the admissibility of sacrificing some individuals for the sake of the whole, first
of all the soldiers, but also the casualties of any kind. What from the point of view
of individuals could be justified on the basis of their self-determination (soldiers or people
refusing to evacuate), from the point of view of the States protecting human rights must
be avoided.

States should protect rights, even if individual rights are dangerous for the collective
interest. Within the logic of rights, collective claims are not goals in themselves but only
if oriented to individuals’ protection, that is always prominent. Then, the exercise of the
right to self-determination cannot collide with and prevail over individuals’ rights. The
reason is that collective rights have to be compatible with, and be directed towards,

37 Ronald Dworkin, Taking Rights Seriously (Cambridge, Mass.: Harvard University Press, 1978), 269.
3 Jeremy Waldron, “Human Rights: A Critique of the Raz/Rawls Approach,” Public Law & Legal Theory
Research New York University School of Law Paper Series no. 13-32 (2013): 9.
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individuals’ protection. This is clearly a structural limit of the legal practice of human rights.
Within that practice any collective claim is prima facie controversial.

V. Challenges for the New Theory of Law

The only way of explaining the paradoxical outcome of belligerent human rights is to
abandon their original rationality, and to look at States, and at their realpolitik. On the one
hand, it is certainly difficult to contest the model of an instrumental State in the abstract,
but once a State is established, with a people, an identity, and a common history,* collective
and local reasons try to resist to individuals’ priority. Behind this, there is the problem of the
parochial altruism, the idea according to which the capacity of empathy is always limited.
The problem of wars comes up when the limited domain of empathy is connected to an
aggressive attitude towards those who are not the object of our allegiance and altruism. But
human rights have extended the concern and responsibility of every legal actor for each
human being. Human rights are the right of others for which each one ought to work.

On the other hand, the identification of law as a product of States endowed by the
monopoly of force went hand by hand with a content-independent concept of law. This
version is just one possible reading. State-law is perhaps a special concept of law but not its
central case. State-law is special because it is a form of law rooted in a territorial political
community, as developed in the last two centuries. But law has always been a differentiated
phenomenon and it has been recognizable for its ability to coordinate and solve conflicts
peacefully (even when its only way was limiting wars). The challenge is to work on the
teatures of a broader and inclusive concept of law, starting from developing the original
mission of human rights against wars.

© L Trujillo, 2023
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Isabel Trujillo. Human Rights and jus contra bellum

Abstract. The practice of protecting human rights, initiated after the second world war with the
purpose of avoiding wars for future generations, has evolved with some ambiguities to the point that
the initial opposition between the protection of rights and war, seems reversed. Human rights have
become elements of a jus ad bellum, jus in bello, and jus ex bello, instead of elements of a jus contra
bellum. This evolution ought to be considered a failure of the original project. It is to be attributed
to the resistance of the States to change in accordance to their own propositions, as well as to the
survival of the vocabulary and the logic of natural rights that are not human rights. The logic of human
rights and the logic of war are still incompatible.

Keywords: human rights; rule of law; war; jus contra bellum; self-defence.

Iza6ean Tpyxiavo. IlpaBa AropuHu Ta jus contra bellum

Amnoranis. ITpakTuka 3aXucTy IpaB AIOAUHH, 3aII0YaTKOBaHa IicAst Apyroi cBiToBOI BifHH
3 METOI0 YHHKHEHHS BOEH AASL Maﬁ6yTHix IIOKOAiHb, €BOAIOIIIOHYBaAa HEOAHO3HAYHO AO TaKOI MipH,
IO TI0YATKOBE IIPOTHUCTABAEHHSI 3aXHCTY ITPaB i BITHU 3AA€THCS TAKUM, IIJO IIEPETBOPUAOCS HA CBOIO
npoTuaexHicTs. [TpaBa AtoAMHM cTasu ckaap0BoIO jus ad bellum, jus in bello Ta jus ex bello, samicTp
TOTO, 06 6y TH CKAAAOBOIO jus contra bellum. 1110 eBOAIOLIIIO CAiA BBOKATH IIPOBAAOM ITOYATKOBOTO
npoexry. Lle mosCHIOETHCST HeOaKAHHAM AePIKaB 3MIHIOBATUCH BIAIIOBIAHO AO IXHIX BAACHHX IIpO-
TIO3MLIiM, @ TAKOX 30€pEeXKEHHSIM CAOBHHKA Ta AOTIKH IPHPOAHUX IIPaB, sIKi He € IPaBaMU AIOAMHIIL.
Aorika mpaB AIOAUHH i AOTiKa BiffHU Bce IIle HeCyMicCHi.

KAro4oBi cAOBa: IpaBa AIOAMHM; BEPXOBEHCTBO [IPaBa; BiftHa; jus contra bellum; camosaxucr.
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Amnaroaiit Epmosenko”

MOPAJIbHO-TMPABOBMI IMCKYPC BINHW B YMOBAX POCICHKOI
ATPECIi IPOTU YKPATHM

acaMIIepea X0uy 3ayBaXKUTH 3HAUYIICT i aKTyaAbHICTb IpoBeaeHH: [ [laneabHOI

auckycii “TIpaso i BiftHa: roaocu pirocodis” y pamkax VI XapkiBcbkoro mix-

HapOAHOTO IOPUAMYHOTO GOPYMY, apXKe IleH 3aXip MPUCBAYEHO IPABOBUM
acreKTaM BiliHH, po3B’si3aHoi Pociero mporu Ykpainu. 3BicHO, BifiHa — Ije sIBUIIE, Ke M€
6arato BuMipiB. F1oro KOMEHTYIOTh, IHTEPIPETYIOTh, MOSICHIOIOTD paxiBly pisHuX mpodeciit:
icTopuky i eKOHOMICTH, ITOAITHYHI Ta BifichKOBI excrepTu. BiabyBatoThcst KoHepeHuil,
KPYTAi CTOAH, CeMiHapH TOIO. Y YePBHi MMHYAOTO POKy B HamoMy [HcTuTyTi dpirocodil
TAKOX OYAO ITPOBEAEHO KPYTAUIL CTiA ITiA Ha3BOIO “BifiHa K COLIOKYABTYpHHIT GpeHOMEH,”
MaTepiaAu SIKOTO OITyOAIKOBaHi B TPEThOMY YHCAi yaconucy Hauroro [cruryTy “@isocodcepka
AyMmKa.” BiaOyBcst Takosx HayKoBuit ceMinap Ilenmpy axademiunoi emuku ma dockonarocmi
6 oceimi “Emoc” “Biiina i 6idnosidarvricmy.” Y #o8mui muryr020 poky nposedena Kordepenyis
nam'smi Isana Botiwenka “Awduna. Icmopis. Mup i siiina.”

Awuckycis “ITpaso i BifiHa: roaocu ¢pirocodiB” Ha epeTHHI TAKUX AUCIIIIALH, sIK piroco-
$ist i mpaBo, yTBOpIOIOYM POOAEMATHKY IIPAKTHIHOI Pir0coii, CKAAAHHKOM SIKOI € diro-
co¢is nmpasa. Tema Mo€i pAomoBiAi HasuBaeTbcs “MoOpaAbHO-TIPABOBHIL AUCKYPC BIHH
B yMOBAX POCIHCbKOI arpecii mpory YKpaiHu~ AeKHUTDb TAKOXK Y PiuHIIi TPakTHIHOI $pirocodii,
CepIieBHHY 5KOI cKaapa€ eTuka. Criepiry BoHa 3Aa€ThCS AOCHTD MIMPOKOIO i I[IHHICHO Hel-
TpaAbHOM. IIpoTe SIK pa3 Ha TaKy HeyIepeAKeHiCTb, 00 €KTHBHICTb Ta iA€OAOTIUHY He3da-
AHIXKOBAHICTD CIIPAMOBAHA TEMATHKA HAIIOTO 3aXOAY, [0 TPAAMIIIMHO YTBOPIOE, K yKe
CKa3aHO, mpobAaeMaTuKy $Girocodii mpaBa, CeprieBUHOIO SKOI € IINTAHHS B3aEMOAIL eTHKU
impasa.

Y meHa 114 TeMa HeBumapKkosa. [lo-nepire, 11e moaemika i3 BuAaTHEM $pirocodom cydac-
Hocti FOprenom l'abepmacoM, oAHHM i3 3aCHOBHHUKIB, ITopsip i3 Kapaom-Ot1ro Aneaewm,
eTHKH AMCKYPCY i colliaabHOI $pirocodil KoMmyHikaTHBHOI Ail. OToKe, KaTaaizaTOpoOM uu Io-
IITOBXOM AASl BHOOpY 1iiei Temu crasa crarts IOprena labepmaca “Amaema saxoay. Biiina

" Anatoaiit Epmoaenko, aupekrop Iucruryry dpirocodii imeni I C. CxoBopopn HAH Yipainu; AooKTOp
pirocodpcrkux Hayk, mpodecop; yaeH-kopecrioaaeHT HAH Yipainu; 3acAy keHUH ALST4 HAyKH i TeXHiKK
Yxpainn.
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Ta 00ypenHs, > omrybAiKoBaHa B AOCHTD BIANBOBIi raseri “Siiddeutsche Zeitung” 16 Tpas-
HsI MHHYAOTO POKY, Ha sIKy MeHi AOBeAOCs Bigpearysaru B raseri Frankfurter Allgemeine
Zeitung crarrero “CrpoTuB 3aMiCTh IEPeMOBUH.>

ITo-apyre, caM TepMiH ‘AMCKYPC BiflHH II€BHOIO MipOIO BiAOHBAE Te CTABAEHHS AO arpecii
cepep iHTeAeKTYaAiB, 30kpeMa i ¢pirocodis, sike icHye B 3axiaAHOMY cBiTi. Mu caipkyemo
3a CyIepeyKaMy MiXK ITOAITMKAaMHU Pi3HUX KpaiH, 32 3MiHOIO iXHbOI MO3HLiI. 32 IPUKAAA MOXeE
IIPAaBUTH CTABACHHS AO YKPAIHH, AO POCiFIChKO-yKpaiHChKOI BittHu 3 6oky Ienpi Kicimkepa,
sIKe 3a3HAAO CYTTEBUX 3MiH ocTaHHIM gacoM. OpHaK i pirocodu akTHBHO GepyTb ydacTb
y oMy AUCKypci. ITo-TpeTe, mompu Te, 1m0 3MiCT IIOHSTTS “AUCKYPC” Ma€ AOCHTH Oarato
BHUMIPIB, 51 PO3rASIAAI0 AMCKYPC HaCaMIIEPeA K apI'yMEHTaTUBHHUH AlaAOT.

ITouny 3 TaKOro HEBEAMYKOTO 3ayBaXKEHHS 3 IJbOI0 IIPHBOAY: HAIIOYATKY POCIFCHKOTO
BTOPTHEHHS AO MeHe 3BePHYAUCH i3 pOMaAChKOTO Papio TPOKOMEHTYBATH i MOALL 30kpe-
Ma BEAyUHil MeHe 3aIIUTaB: UM XTOCh i3 POCICHKUX KOAeT-$pir0codiB 3B'a3yBaBCs 3i MHOIO,
91 BHCAOBAIOBaB X04a 0 sikech 3aHernokoeHHs1? S Biamosis: “HixTo!” I xoua cmiBmpars Ha-
moro IncruryTy dirocodii 3 pocistHamu pakriaHo npununeHa 3 2014 poxy, mpore 6araro
XTO 3 IPAL[iBHUKIB HAIIOTO iIHCTUTYTY AO BIlHU MaAU AOCHUTD II[iAbHI HAyKOBI 3B s13km 3 Poci-
€1o0. Sl meBen, Mo i BOHM He OTPUMYBAAM AKUXOCh AUCTIB i3 3aCyAKeHHAM POCiliChKO] arpecii,
a6o, IIPMHANMHI, BUCAOBUTH COAIAQPHICTD i3 yKpalHIISIMH.

IToaibHa cutyanis i 3 Biaopyccio. He Tak aaBHO, 2019 poky, Mu ykaaau yroay 3 Iucrury-
toM dirocodii HAH bisopyci mpo crmiBmparfio. 3 o4aTKOM BiliHH 51 HAIICAaB AUPEKTOPOBi
IncTuryTy AHaTOAII0 AQBpUHOBHUYY AMCTA-TIOBIAOMAEHHS ITPO IIPUIIMHEHHS B OAHOCTOPOH-
HbOMY IOPSIAKY Lii€] YTOAH PO CIIBIIPALIIO y 3B'SI3KY 3 THUM, 150 BiAOpych € COI0O3HHKOM
Pocii y Biftui mpoTu Ykpainu. Ha 1eit auct Bi BiAoBiB: “C OOABIINM COXXaAeHHEM BOCIIPH-
HuMaro Banry madopmaruro. C Apyroit croponsl, s Bac ouens xopormo nonumaro. Mue oueHb
JKAAb, 4TO TaK BCe Pou30IIA0. ByaeM, TeM He MeHee, HapesITbCs Ha Aydmree.” TyT, BUCAOBAe-
HO, IPUHANMHI, AKeCh PO3YMIHHS CUTYaLil.

A six Morao 6yTH iHakIne, Xiba MOrAM pociiichki ¢pirocodpH, HAYKOBIIi 3araAOM BUCAOBUTHU
COAIAApHICTD i3 yKpalHCPKMMHU HayKoBIsIMI? Apxe 4 6epesHst 2022 poKy cOTHI peKTopiB
yHiBepcureriB Pocii mipmmcasn rane6Hy Bia03By criAku peKTOpiB Ha I ATPHMKY BTOPTHEH-
us1 Pocii B Ykpainy, Ha miaTpumky IlyTina, cepep Hux i pekTop MoCKOBCBKOTO yHiBEpCHTETY
Bixtop CapoBHMUMIL, AO pedi, poAoM i3 Ykpainu, 3 XapkiBcbkoi obaacrti. IleBes, mo yci mpo
11e AOOpe 3HAIOTh. Y 3B'I3Ky 3 IJM BapTO 3ayBAKHTH, IIO 1151 BiAO3BA HATAAY€E iHIITY BiAO3BY,
a came 3BepHeHHs HiMepkux Ipodecopis A0 I'itaepa 1933 poky, SIKy MmAIICAAO GiAs THCS-
4i HaykoBuiB HiMewqunnu, soxpema it Bipomi Bcim Ham pirocodu: Aproanp Teaen, Fanc Teopr

* Jirgen Habermas, “Krieg und Empo6rung. Das Dilemma des Westen,” Siiddeutsche Zeitung,
Mai 1, 2022, https://www.sueddeutsche.de/projekte/artikel/kultur/das-dilemma-des-westens-
juergen-habermas-zum-krieg-in-der-ukraine-e068321/?reduced=true.

3 Anatoliy Yermolenko, “Widerstand statt Verhandlung,” Frankfurter Allgemeine Zeitung, Mai 23,2022, 1-8.
AMB. IepeKAap yKpalHChKOI0 MOBOIO: AHaTOAL EpMoaerKo, “CripoTus 3amicTb mepeMoBuH,” Pitocopcvka
dymxa 3 (2022): 59-63.
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Tapamep, Maprin Taiiperep Ta in. [aiiaerep B3araai BUCTYIIHB 3 IPOrPaMHOI0 IIPOMOBOIO,
B SIKiH IIIAOCS IPO Te, IO MPUXiA HAlIOHAA-COL[IaAICTUYHOI MAPTIl AO BAAAM — 1€ HE TiAbKH
IIOAITHYHA PEBOAIOIIis], IJe PeBOAIOLIiSl OHTOAOTIYHA, PEBOAIOL}isSl Y BCbOMY HiMeIIbKOMY OYTTi.

Y Hamm yac MU CITOCTepiraEMo iHITy « OHTOAOTIYHY PEBOAIOIIIO>, HalliOHAA-COIiaAi CTHY-
Hy peBoaroriiro B Pocii, xo4a 11e He € YMMOCH HOBHUM YH LIIAKOBHTO HECIIOAIBAHUM. 3apa3
HAYKOBIIi i ITyOAIIIMCTHU CIIepeyaroThCsl, SIK Ha3BaTH ChOTOAHIIIHIF Iy TIHCHKUI PeXXUM: a-
IIM30M, Pallu3MOM, Hallu3MOM Tomjo0. 30KpeMa Bisomuit dpirocod it icropuk TimoTi CHaiipep,
BHOKPEMAIOIOUH IIeBHi 03HAKHU PaIIN3My, HA3UBAE ITy TIHCHKHUM PexKUM PaIiCcTChKUM. S BBa-
alo, mo cy4yacHa Pocid e Hanucrcbkoro pep>xasoro. IToHap Ije, monpu BCro MapKCHUCTCHKO-
AeHIHCBKY PUTOPHKY i CTAAIHCHKUIT peXXUM OYB AATEHTHUM POCICPKUM HAITIOHAA-COLiaAi3-
MOM, IIPO Ije CBiAYMTD He TiabkH BUCTYN CTaAiHa Ha yPOUYMCTOCTSX HA 4eCThb IlepeMoTH 24
gepBHA 1945 poky, a me panie, a i Horo iHmi, me A0BO€HHI BucTymu. IIpo e cBipuuTh
3arpapaHHA 3 IIpaBocaaBHOIO 11epKkoBOIO B 40-i pOKM MHHYAOTO CTOPiuYs, 3pEIMITOIO IIepe-
TBOPEHHA MaPKCUCTChKO-A€HIHCPKOI IA€OAOTII Ha IOAITUYHY PEAIri€ro, roal BXXe Ka3aTH PO
HOAITHKY. Tak caMo pOCifiChKHUM HaIliOHAA-COLAAI3MOM OYB i peXKHM ITi3HBOTO, YK “BITXOr0”
TOTAAITApU3MY 32 4aciB “pO3BHHEHOrO COIiaAi3My,” B OCHOBI sIKOTO OyAa iaeororema “co-
BETCKOT'O HapOAA KaK HOBOM OOIIHOCTH, CepILIeBUHOIO SIKOI OYB KOHLIEIIT “PyCCKOrO HApoAQ.”
I e € meBHMM ITPOAOBKEHHAM TOTO BEAMKOAEP>KABHOTO POCIHCHKOTO INOBIHI3MY, SIKHIH ic-
HyBaB Y POCIMCHKIiN iMIIepil.

Croroani Hanusm B Pocil MIPOSIBUBCS BIAKPUTO, BiH ITO3HAYMBCS HABITh Ha CAMBOAILL — He-
AOAYTilt cBacTUIN. SJKuil HaioHaA-coniaai3M, Taka i cBacTrka! OcTaHHIM 4acOM, KOAU HAETD-
sl TIpO ChOToAHINHIO POCifo, YacTO-IyCTO HArOAOUIYIOTh Ha COIIiaAbHO-TICHXOAOTiIHOMY
PEeCeHTHMEHTi POCisH, pOCifichKOi moAiTHKH 3arasoM. OAHAK 51 XOUY AOAATH AO IIbOTO IIje OAUH
CKAAQAHHK, Ile COIIiaAbHO-NMOAITHYHHUM ribpuc. PeceHTUMeHT MOPOAXYe ribpuc
(AaB.-Tp. OBp1g “syxBanicTp”). [i6puC € IPOAOBKEHHAM PECEHTUMEHTY Y BUTASIAL TAKHMX ITPO-
SIBiB, SIK 3apO3yMIAICTb, ITMXa, TinepTpodoBaHe CaMOAIOOCTBO, 3BEPXHICTD, IIMXATICTB, [IO-
CTAIOYM MeXaHi3MOM CybAiMallil KOMIIAEKCY MEHIIOBAPTOCTI SIK CKAAAHHKA i TOXiAHOT peceH-
tuMeHTY. L]i coIjiaABHO-IICHXOAOTTYHI SIKOCTI ASITAM B OCHOBY iaeoAoril “pycckoro mupa” —
SIAPa POCIFCHKOTO HALIU3MY Ta arpeCUHO] iMIIepiaAMCTUIHOIL ITOAITHKH Pocii.*

Tumyacom six Opuppux Hinure B mpanti “Ao reseasorii Mopaai” po3KpHB AyXOBHI BUMipU
peceHTHUMEHTY, 30KpeMa B eTHLi xpuctusHcTa, Makc Illeaep y kuikui “PeceHTHMeHT
Y CTPYKTYpi MOpaAeit” AOCAIAMB COLIiaABHO-IIPAKTUYHI CIIPSIMYBAHHS peCEHTHMEHTY Ha [IPH-
KAaAl pobiTHHYKX pyXiB. [lepeTBOpeHHS peCeHTHMEHTY Ha IiOPUC CTAaAO O3HAKOO HAL[iOHAA-
conjiaaicTuynoro pyxy B Himewunni micast Ilepinoi cBiTOBOI BiftHY, 1110 IIPHU3BEAO AO PEBaH-
MIMCTCHKOI iMITepiaaicTuyHOI nmoaiTuky I'iTaepa. Iaaaro, o Taky coIiaAbHO-IIPaKTUYHY
CIPSIMOBAHICTb Ma€ i peceHTHMeHT B Pocii, mepeTBOpIOI0YNCH Ha TiOPHC SIK CIIOHYKAABHHUI
YUHHUK COLIIaABHOI Ta ITOAITHYHOI Ail.

* AHaToAiit EpMoAeHKO, “PeceHTHUMEHT i ribpyc y KOHTEKCTI CTpaTerii HACHABCTBA Ta KOMYHIKaLjil
noposywminns,” Qirocodeoka dyma 2 (2019): 6-13.
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PeceHTHMEHT MOXXHa IPOCAIAKYBATH i Ha 0co6UCTiCHOMY (3a IPUKAAA MOXKYTb IPABUTH
6iorpaii I'itaepa i HyTiHa) , 1 Ha coiaAbPHOMY PiBHSAX, IIO MOXKHA MPOIAIOCTPYBATH MPU-
KAQAAMU iMITepiaAiCTHYHOI OAITHKM HanucTcbKol HiMewunHu Ta iMnepiaaisMoM HarucTcbKol
Pocii. PecenTumenT “posmaay Papstrcpkoro Coro3y sk Hafb1ABIIOl TeOIOAITHYHOT KaTacTPo-
¢u XX cropivus” TpaHCcGOPMYETHCS B TiOPUC PEBAHIIHCTCHKOI IMITEPiaAiCTHYHOT OAITHKY,
CIpsIMOBaHOI Ha BIAHOBA€HHS POCIHMChKOI iMIIepil, TpaHMYHUM IIPOSIBOM SIKOI CTaAa BiFIChKO-
Ba arpecist Pocii mporu Ykpainu. Ieit ribpuc mposiBASETCS it BepOAABHO, Y TAKHX BUCAOB-
AIOBaHHSIX, SIK “Pocus MOAHSIAACH € KOAeH,” “MOXKeM IIOBTOPUTD, “TIPEBPATUM BeCb MUP
B SIA€PHBII ITeTIeA” TOIIIO.

Ilpo e cBiA4uTD i TOM (aKT, IO B IPaBOBIH IIAOLIHHI B POCIFICBKOMY 3aKOHOAABCTBI BXKe
AQBHO A€ IIPHUHIUII IPIOPUTETY POCIACHKUX 3aKOHIB HaA MDKHAPOAHUM ITPAaBOM. Y 3B 'SI3KY
3 MM 3aIrepevyeThCs MPUHIUII YHiBepCaAisalil B AeriTMMarii MOPaAbHHUX Ta IIPAaBOBUX HOPM.
SIK He 3TapaTH TYT CyMHO3BICHE 3alIUTAHHA-IACTKY ['iTAepa: “Tak IIPaBO AASI HAPOAY, YU Ha-
poA AAs rIpaBal?”5 Taka oHTOAOri3a1is IpaBa MPU3BOAUTD AO TOTO, IIJO MOTO AeTiTHMAIis
PeAYKYETBCS A0 GAKTHIHOCTI HaSIBHOTO ITOAITHYHOTIO IOPSIAKY, irHOPYIOYH TpaHCIleHAEH-
TaAbHui1 (iAeaAbHUIT) BUMIP KOMYHIKALHI SIK peryAsSTUBHOT iaei. AneAstniist A0 cepu Ppakru-
HOCT] B AeriTHManil IPaBOBUX HOPM 3BOAUTBCS AO YXBAAEHHSI IX IIPOCTOIO OIABLIICTIO B IIPeA-
CTaBHUIIbKHX OPraHaX BAAAH, IHCIIIPOBaHOKO MaHIBHOXO BEPXiBKOIO, IO CIIMPAETHCSA HA CHAY,
A€ He BPaXOBYIOTbCS HAMBAXKAUBIIII IIPOLIEAY PHI IIMTAHHS: AKUM YUHOM AOCATHEHO 3TOAH,
uu He 6yAo0 pumycy (BHYTPIlIHOTO i 30BHIIIHBOTO) B AOCATHEHHi TAKOT 3TOAH, SIKOIO MipOIO
00roBOpeHHs OYAO BIAKPUTUM TOLIO.

Caip, 3aYBaXKUTH, 1[0 YaCTO-TYCTO AO 3aco6iB Takoi AeriTUMaLii 3aAyYAETHCS POCIChKA
ByAbrapHa ictopiorpadis 3 il KOHIIeNITAMU “AyXOBHHX CKpeIl, “UCTOPHYECKOM CIIPABEAAHU-
BOCTH, “UCTOPUYECKOI IPaBAbI” TOIO, SIKi yPeILlTi-pellT [IMHIYHO AOBEPIIYIOTHCS IOHSIT-
TSAMHU “HCKOHHO PYCCKHX 3€MeAb” Ta “UCTOPHYECKHX TePPHTOPHIA, IO PO3KPHBAE CIIPABXKHI
wiai arpecii Pocii mpotu Yipainu. Hebesmeka Takux “MeTOAOAOTIYHUX  IIAXOAIB ITOASITA€E
B TOMY, IIJO A€TiTHMATUBHI IPaBHAQ, SIKi MAIOTb OYTH yXBaAeHi y MPaBOBiil MAOIIKHI y BU-
TASIAL MIDKHAPOAHHMX AOTOBOPIB Ta YTOA Ha OCHOBI BIAIIOBIAHMX IPOLIEAY P, TIAMIHAIOTHCS
3BEPHEHHAM AO iCTOPHYHOI TATAOCTI TPaAMINil, yCTAA€HHMX 3BHYAIB i 3aBEACHD, ICTOPUYHUX
MpeLeAEHTIB TOIIO.

ITpu upomy irHOpyeThCs TOM PaKT, IO B icTOPIl HA GYAb-SIKUI 3BIYAI Y1 TPAAULIIIO MOX-
Ha 3HAWTH IIje€ AABHINII 3BMYal Y4 TPAAMIIL, IO I[IAKOBUTO MiABaXKY€E TaKHI cIocib Aerituma-
miii. I sikmpo Takmit mipXip 3acTocoByBaTu A0 camoi Pocii, To 11e mpusBepe AO ii ITIAKOBUTOI
py#Hanii, apxe B Pocii Mafi>ke miBTOpH COTHI eTHOCIB i HaIlili, AKi MalOTb CBOI TPaAMIii
Ta 3Bu4al. [0Al BXke Ka3aTH IIPO Te, IO YUMAAO 3BUYAIB Ta TPAAHLi 6YAO 3pyIHOBAHO B IIPO-
1eci iHAyCTpiaAi3anii Ta mip BIAUBOM rao6aaisanii. Ao TOro > cami 3puyai i TpapuLil [K 3a-
cib AeriTrMariii 0GUPArOTHCSI AOBIABHO, 01 TIABKY BOHY BUKOHYBAAU FTOAOBHY CBOIO QyHKIIiIO:
AerituManii iMrepiaaictuyanol moaituku ITyrina. Ileit miaxia MoxHa 6yAo 6 Ha3BaTH Heo-

5 Aus.: Kapa-Orro Aneas, “ETHoeTHKa Ta yHiBepcaAicTChKa MaKpOETHKA: CYNEpPEedHICTb YU AOIIO-
BHIOBaAbHICTD,” ¥ Komynikamusna npaxmuuna dirocodia (Kuis: Aibpa, 1999), 363.
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KOHCEPBATUBHUM, B SIKOMY TPAAULIFHI [IIHHOCTI, areAsILis A0 iICTOPUYHUX “AyXOBHHX CKpeIr
HaOyBaIOTD AETITUMATUBHOTO CIIpsiMyBaHHs. CaMe IIpO MO Iie HAETHCS B YKasi Ipe3uAeHTa
P® Bip 09.11.2022 p. “TIpo 3arBepasxerHs: OCHOB AepXKaBHOI ITOAITHKH IIOAO 30epeXKeHHs
Ta 3MIIJHEHHS TPAAULIIMHUX POCIMCPKUX AyXOBHO-MOPAABHUX LiHHOCTeN. ITpore, BpaxoBy-
I0YHM ITIOCTMOAEPHICTCbKY METOAOAOTIIO, B SIKift BUKOPHUCTOBYETDCSI TETh YCe AASI BUTIPAaBAAH-
HS BAAAM, MOXHA 3ayBa’KUTH, IO TAaKUH HEOKOHCEPBATU3M € AUIIE OAHHUM i3 CKAAAHUKIB
MHaHIiBHOI Fi6pHAHOI iaeoAoril.

B Mi>kHapoAHOMY IIpaBi Taka AeTiTHMallid B KpatHOMY pasi 3BOAUTHCS AO KOMIIpOMICY
Jyepes3 BUTOPrOBYBaHH:A ITpedepeHIliil, Ae BEAUKY POAb TAKOXK Bipirpae YMHHUK CHAM Y I1O-
rposu ii 3acrocyBaHH:. Takumil mMAXiA AO AeTiTHMaIlii IIPaBOBUX HOPM IIPUBOAMTD AO TOTO,
II}0 Mi>KHAP OAHI IIPAaBOBi HOPMH PO3TASIAQIOT SIK ITIPOCTi AOMOBAGHOCTi Ha OCHOBi GaKTHYHUX
KOMITPOMICiB, 3A€01ABIIOrO CIIPSIMOBAHUX IIPOTH “TPEThOI CTOPOHU.” AO TOTO X IX 3aBXAU
MOXHa ‘TleperparH,” “iepeAOMOBHUTHCH,” ab0 B3araai irmopysaTu. Lle mpusBoauTs AO IO-
PyLIEeHHS MDXHAPAHMX AOTOBOPIB, KOHBEHIIIM Ta YTOA, 3PELITOI0, — AO PyHHALil CBITOBOTrO
IIPAaBOBOTO IOPSIAKY SIK TAKOTO. 32 IPUKAAA TYT MOXKe IIPABHUTH IJIAKOBHTE KAPKOAOMHE II0-
pyuerns Pociero Bcix AOroBOPiB i yroa 3 Ykpainoro. ITpoTe Taka kpusa aerirumarii crocy-
€THCS | BHYTPILIHBOTO IIPABOBOTO MOPSIAKY, KOAU IIOPYIIYIOTHCS OYAb-5IKi 3aKOHH, BKAIOYA-
104H i KOHCTUTYTI0 P®, mo mpu3BOAUTH A0 IIPAaBOBOTO HIriAismy.

TaxuM YUHOM, IIOCTMOAEPHICTChKa eKACKTHYHA (I‘i6pI/IAHa) 1A€OAOTIS € AETITUMATUBHUM
AT PYHTSIM ri6pHAHO'1' TOAITHKH 1 ri6pHAHO'i BiriHu. ApKe ri6p1/1AHa BiMHa — IIe BilfiHA B SIKil
BUKOPHCTOBYIOTHCS BCi 3aCO0H, HOPYIIYIOTHCS MDKHAPOAHI KOHBEHIIii BEACHHS BifIHH, MO-
paabHi HopMH i IiiHHOCTI. “TOAOBHE y BU3HAYeHHI riOpPUAHOI BifIHU ITOASITA€ B TOMY, 1IIO BOHA
BiAOYBA€ThCSI SIK BiltHA 03 IIPaBHUA, IO € AOTIYHIM IIPOAOBXKEHHSIM AHOMINHOCTI CYCIiABCTBA
araaom.”® ITpote ribpuaHicTs, six Gyao 3ayBaskeHOo, HabyBae B Pocii ToTaAbHOIO Xapaxrepy,
MEPETBOPIOIOYMCD Ha CBITOTASIA, HA IA€OAOTIIO AASI BUITPABAAHHS ar PECHBHOI iMITepiaAicTHY-
HOI TTIOAITHKH.

B napuni eTuku — 11e )kaxAnBa nepepara IIapTUKYASPUCTCHKOTO €TOCY, apXaiYHUX 3BHYAiB
Ta TPaAHUIIiM, IO 30PiEHTOBAHI B MUHYAE. 3aebiapmoro me HalIIPUMITUBHIIIMA HEIIOTH3M
MadiozHoro mrudy. CAip 3a3HAYUTH, KOAY IIOPIBHIOIOTD ITYTIHCHKUI PEXHUM i3 $pammn3Mom
YK HalliOHAA-COI}iaAi3MOM, HEPIAKO 3ayBa)XKYIOTbh, 1[0 B HhOMY HEMAE SIKOICh EAMHOI iA€0A0-
rii, izneoaorii, Tak 61 MOBUTH, i3 “epAuHOrO mmarka.” I e cripaBai Tax! ToMy caip 3ayBaskuTH
Takuit cobi POCIHCPKUI IIOCTMOAEPHICTCHKMH HALliOHAA-COLIiaAi3M, CKAAAHMKAMH SIKOTO
€ KOHIIeNITH ITOCTIIPaBAHY i HocTMOpaai. e iaeosoriunmit peHoMeH, KOAM I'eThb yce — IIpaBo-
CAABHUH QYHAAMEHTAAI3M, €BPA3iliCTBO, HALIU3M, PAIIU3M, COLiaAi3M i KOMYHI3M — yBech
1ieft “pycckuit MUp,” yce Ije iAeOAOTIdHe AAXMITTS IJMHIYHO BUKOPHCTOBYETHCS 3AAASI OAHIET
MeTH: AeTiTHMaIil Ta 3MilTHeHHS BAaau ITyTina.

Taxa mapasurma IiAKOM BIATIOBiAQ€ CydacHIH “CHTYyalil TOCTIPAaBAY,” MOCTICTUHH, IIO-
CTMOPAAi, IO AicTae cBOro o6rpyHTyBaHHS B $ia0cO(ii ByABrapHOTO MOCTMOAEPHIZMY, KOAH

¢ Anatoaiit Epmoaenko, “IlinHicHO-HOpMaTHBHI aciekTn cyvacHoi Bifinu,” Qirocodevka dymxa 1
(2015): 7.
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npedikc “moct” Hepiako mocTae y BUrAsAL ‘A0.” Takuit cobi «A0-TIOCT-MOAEPH, >, Y SIKOMY
3aIepevyIoThCA KOHLENTH iCTUHH, IPaBAM, HOPMATUBHOI 3HAIYIIOCTi MOPAABHUX HaAEXK-
Hocreit. “TTocT-cydacHicTb, — 3a3HAYA€ OAMH i3 IPOTAroHiCTiB HOCTMOAepHi3My A. OAblnaH-
CbKUH, — BIAMIHA€E TPAaHCIIEHAEHTHICTD 3aKOHY, IPUTAMAHHY KAQCHYHIN eTHIIi. Ti 3aCTyIae
peasTHBHa eTHKa (4K €THKA), A€ CAMA AIOAMHA ITOCTA€E 3aKOHOAABLIEM i BU3HAYAE, IO AOGPO,
a mo 320. HeBpoTnyHa peaabHiCTs, sika 00epTaAach AOBKOAA Taly, IIOCTYMAETHCS IIEPBep-
CHBHOIO PeaAbHICTIO, 1O TpaHCrpecye 3akoH.”” Amirpiit OAblmaHchKuil, MabyTh, He € 6e3IIo-
cepeAHIM ipeosorom “pycckoro mupa.” Ase MOAIOHI TBepAIKEHHS, pO3MHUBAIOYH MeXi MiX
LIHHOCTSIMH Pi3HUX KYABTYP i pOOAST4H piBHOBAACHTHHMH €THKHU XPUCTHUSHCTBA, HALIU3MY,
¢armusMy Ta KOMyHi3MY, paKTHIHO yTPaMOOBYIOT IIASIX AO iAeoAoril “pycckoro mupa.” Taka
IIO3UIIiS LIAKOBUTO PO3MUBAE TaKi CHCTEMHI KOAU CdepHU eTHIHOTO, SIK A06P0O/340, A0Ope/
IIOTaHe, MPaBAA/ KPUBAQA TOIIO, IIIO IIPU3BOAMTD HE TIABKHU AO IIPABOBOTO, A 1 AO MOPAABHO-
€TUYHOIO PEAATUBI3MY 1 HiriAizmy.

A0 TOTO X, K 6a9rMoO, pocirchbki ¢pirocoPu TakoK HAAAIOTD MEBHI CBOI MOCAYTH AASL Ae-
riTEManii Takux Aifl. Mo)XHa 3rapaTu TYT Ipo r[y6AiKaui}0 B “Bonpocax (1)I/IAOCO(1)I/II/I” craren
po “opuH HapoA.” I 1ie moyaAoch He CbOrOAHI. 3 IIbOTO IPUBOAY XOUY 3TAAATH OAHY 3yCTpid
3 MOCKOBCBKUMHU KOAeraMH, 1o Bip0yaacs 2005 poky Ha MixHapoaHOMy cummosuymi “Cyc-
IIiAbHA MOPaAb: METOAOAOTLS AOCAIAYKEHHSI, HOPMaTUBHO-€THYHI Ta €TUKO-IIPUKAAAHI ITPO-
6aemu” B KuiBcokoMmy HarfioHaapHOMY yHiBepcuTeTi imeni Tapaca IlleBuenxka. 3rasarimo,
1e 6yAH yacH, koau Pocist po3nodrHasa eKOHOMIHI i TOProBeAbHi BiitHu (M ICHY, MOAOYHY)
poTH YKpaiHH, cabOTyI0uM TOPriBAIO TOBAPAMH 3 HAIIO0 KpaiHoio. ITicast koudepeHiii,
B HeOpPMaAbHOMY CITIAKYBaHHI 5 3ayBa’kKUB SIK TO3UTUBHUI PaKT IIPOBEASHH 1Ii€l KOHPe-
peHii pa3oM i3 pociiicbkuMu Gpir0cOPpaM IOIPH TOPTOBEABHO-eKOHOMIYHY BifiHY 3 60Ky
Pocii. Ha Miit TOAMB OAVH i3 4AeHIB pOCiiiCbKOI AeAeraliii 3aTlepednB: “a HUKAKO BOMHbI HET.
I choroaHi epuHe, Ha [0 3MOTAM CIIPOMOTTHCA POCiiichKi pirocodu, soxpema IncTuTyT di-
Aocodii PAH, e BUCTYnMTH 3 iHIIiaTMBOIO HAAATU I'yMaHITapHY AOIIOMOTY “HapoaaM AOH-
bacy”

Tumgacom sk moBoeHHa HiMewunHa 3aificHIOBaAQ aKTH KasITTS 32 3AOYMHU HAIIU3MY Yepe3
IIePEOCMHICAEHHS YCbOTO, IO CTAAOCh, MAAO HE B YCiX cPpepax CyCIiAbHOTO KUTTS — AiTepa-
Typi, conioaorii, pirocoii Tomo, Pocis 1eft akT KasTTS MOAO 3A0AISTHb KOMYHICTUYHOTO
PEXNMY, 32 BUHSTKOM A€SIKUX TBOPIB XYAOXKHBOI AITepaTypH, Tak i He 3pobuaa. I croropHi,
mia yac Biitau, pocisuu (“xopomme pycckue”) Bee Ije MParHyTh YCIO TPOBHHY 3BAAUTH TiAb-
KM Ha BAAAY. XiA AyMOK TAaKHIt: CIIEPIIy HIIAOCS PO Te, 10 “BuHHMII ITyTiH, 4u moAiTHyHa
BepPXiBKa, a HAPOA AO LIbOTO He MA€E XXOAHOTO CTOCYHKY. 3TOAOM ITIOYAAH TOBOPHUTH IIPO Te,
11O ¥1 HAPOA BIATIOBIAQABHMIT 34 Te, IIO CTAAOCS, & “BEAMKAsI PyCCKasl KyABTYpPa TYT He IIPHU-
gem.” Xoua e abCoAIOTHO HerpaBuAbHa mosunis. Coro wacy Tomac MaHH, aHaAi3y0uu
Axepeaa HanuaMy B Himeuunni, 3oxpema B cBoemy pomani “Aoxrop Paycryc,” mokasas,
IIJ0 BOHM MiCTATBCS B CaMiil HiMeIIbKil KyAbTypi. | unMar0 HiMeITbKUX ITIMChMEHHHUKIB, TAKUX

7 Amurpuit Oabmanckuii, Peasmuenas amuxa: om aubeparusma « nepsepcur (MacturyT dpusocoduu
PTTIY um. A. U. Tepuena), https://youtu.be/WtKaZiOKuHw.
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sx laitapux broas, Aeonrapp Opank, 3irdppua Aeniy Ta iH., TAKOX IePEOCMHCAHAN YaCH
HaIliOHaA-coriaAi3My. Beanka po6oTa Oyaa mpopobaeHa i B corioaoril, 3araparu xoda 6 mpa-
o Aabdppepaa Bebepa “Pospus i icropiero.” Takomy nepeocmucaeHHo B moBoenHii Hiveu-
4HHi 6yAO MPHCBSYEHO YMMAAO Tpallb i 3 $pirocodii, 30kpeMa i KOAeKTHBHA MOHOTpadist
“PyiiHanisi MOPaAbHOI CAMOCBIAOMOCTI: IIAHC 4y 3arposa?”®

Te came HaM CAip 3pOOHTH i CTOCOBHO POCiiiChKOi KyAbTypH. CaMe Tak YHHSTD AesIKi
yKkpaiHchki ¢pirocodu. Y Tomaca ManHa € 1rie it AOCHTD TOBYAABHUIA eceil “A0CTOEBChKHIL,
ase momipHo.” It mpuHLun “moMipHO” BapTO 6YAO 6 MOMIMPHUTH i Ha BCIO POCIFICHKY KYAB-
Typy (aiTeparypy, pirocodiro Tomo) 3ararom: “pocifichka KyAbTypa, are HoMipHO!,” A0 TOTO
X He paHime, HOK 3a cTo (SIK MiHIMyM) POKiB IiCAS HAIIOi epeMOTH Hap POCIfiChKUM Ha-
1u3MoM. YpemrTi-pemt y HiMeuunHi 1je#t akT KasTTs 6on Y3araAbHEHO KaTEeTOPHUYHUM iM-
neparusoM Teopopa B. ApopHo: “mo6 AyuiBiny He MOBTOPHUBCSI 3HOBY, 06 HIYOrO MOAi-
6Horo 6iabme He craaocs!™ I sikio Best €Bpora BiA3HAYAE [IEPEMOTY HaA HALM3MOM IIiA
racAOM: “HIKOAM 3HOB!,” TO pocisHu — “MoXxeM noBTOpUTH!”

OaHak € me ¥ iHMUA BUMIP CYyYaCHMX ITOAIM: 3 TIOYATKOM BilIHH AO MeHe 3BepPHYAMChH
i3 IpOIO3HULIi€I0 PO MATPUMKY YUMAAO MOIX KOAET 3 6araTboX KpaiH CBiTY, 30KkpeMa 3 Ap-
reHTHHY — AAbOepTO Aamiani, 3 AMepuku — Bitropio I'bocae i 6araro inmux. Ao pedi, xoqy
3ayBaxutH iHTepB'I0 ['bocae Aast skypHaay “Miinchner Merkur” mia Hassoro: “IlyTin Gyae

1

HAA3BHYANHO sKxOpcToKmM,” '’ sike BiH AaB y OepesHi Micsry, opapasy micast Hamapy Pocil

Ha Ykpainy. Takox BapTo 3raparu itoro crartio 20185 p. “Baasa ta excrancis. YoMy cporoa-
Hinras Pocist Hebesmeunima Bip PaastHcskoro Corosa 70-x pokis.”!

I meit auckypc TpuBae. S Bxe 3ayBaxkysas crarTio Oprena [abepmaca “Anaema 3axopy.
Biitra Ta 06ypenns” B raseti “Siiddeutsche Zeitung,” a Takox, CIIoAiBaroch, MO0 BIATIOBIAD
Ha 110 crartio “Crporus 3amicTs mepemoBuH,” omybaikosany B raseri “Frankfurter
Allgemeine Zeitung.” BapTo 3ayBakuTH, 1110 IIeBHOIO MipOIO 1€ AUCKYPC, sikuii [abepmac
O3HAYWB SIK ‘ArAeMy 3axoay” BiAOMBa€ He TiAbKHM iHTeAeKTyaAbHI HacTpoi B HiMeuunHi, a it
MOAITHYHI 1mo3utiil, i He TiAbku B Himeuunni. Aasxe 3a Fa6epMac0M “AMiAeMa, nepea SIKO¥o
OIMHUBCS 3aXiA, OYEBUAHA, BOHA IIOASITAE Y HEOOXIAHOCTI BUOOPY Mi>K ABOMA, CITOBHEHUMH
PU3HKIB AABTEPHATHBAMH, TOOTO MK IIOABIMHUM 3A0M — IOpasKa YKpaiHu ab0 ecKaAarist
0OMe>xkeHOro KOHQAIKTY AO TPeThOi CBITOBOI Birtan.” Hamoasraroun Ha Ljift AuAeMi, I'a6epMac
BBaXKAE, M0 YKpaiHa He Ma€ suzpamu 1o BifiHY, ase Ma€ “He npozpamu”? OmoHyI0uHN Ljiit

8 Zerstohrung des moralischen Selbstbewuftseins: Schance oder Gefirdung? Praktische Philosophie
in Deutschland nach dem Nationalsozialismus (Hrsg. von Forum fiir Philosophie, Bad Homburg. —
Frankfurt a.M.: Suhrkamp, 1988).

? Theodor W. Adorno, Negative Dialektik (Frankfurt a.M.: Suhrkamp, 1975), 358.

1 Vittorio Hésle (im Interview), “Putin wird duflerst brutal vorgehen,” Miinchner Merkur Nr. 53, 5./6.
Mirz, 2022, 5. Aus. Takox yepes AiHk: https://www.merkur.de/politik/ukraine-krieg-schweden-putin-
russland-angriff-baltikum-geschichte-merkel-europa-news-91392394.html.

" Vittorio Hosle, “Macht und Expansion. Warum das heutige Russland gefihrlicher ist als die Sowjetunion
der 70er Jahre,” Blitter fiir deutsche und internationale Politik 6 (2015).
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nosunil [abepmaca, st 3ayBaxcyIo, IO TYT “HEMAaE AMAeMH, i o YKpaiHa Ma€ He TiAbKH “He
IIpOrpaTH y Ljii BiiHi.” YkpaiHa Mae nepemortu!

ITpoTe, Ha 5kaAb, Bio AyMKH IIPO CyMHiBHI mepemoBuHu 3 Pociero I'abepmac He BiAMOBUB-
cs1 1 yepes pik pociiicekoi arpecii. ¥ cBoiit ocTanHi# cTarTi “Baaranus mpo mepemoBuHI”
B “Stiddeutsche Zeitung” Bip 14 Al0TOro 11bOro pOKy 3HOBY HAETHCS IPO “CBOEYACHI Iepe-
MOBHMHH, IJO HE AAAYTb AOBTOTPHUBAAIiN BikiHi 3a6paTH e 6iAbIIe KUTTIB i 3aBAATH IIje 6iab-
KX PyHHYBAHb i BPEIITi-PEIIT TOCTABAATD HAC ITepeA 6e3HAAIFIHIM BUOOPOM: 200 aKTHBHO
BTPYTUTHCS y BiiiHY, 460, 106 He CIIPOBOKYBATH IEPIIY CBITOBY BiflHY MK SACPHHUMHU A€p-
’KaBaMH, 3aAMIINTH YKpaiHy HanpusBoasme.”'> Sk 6aunmo, Tabepmac me pas Haroaomye
Ha [IePeMOBHHAX, AABTEPHATHUBOIO SKHX, Ha HOTO AYMKY, € CYMHO3BiCHA AMAeMa: 60 BKHHY-
TH CBIT Y SIACPHY BiliHY, a60 BiAMOBHTHCD Bip Yxpainu. [IpoTte B iboMy pasi BiH okaapae
Ha 3axip “MOPaAbHY CIIBBIAIIOBIAQABHICTD 32 KePTBH 1 py#HHaIjii,” 4iM, BAACHE, IOBTOPIOE
HaPaTHUBU POCINACHKOL 30BHIIIHDOI IOAITHKHY 1 TPOIAraHAH.

3BiCHO, ITPaKTHKA AlaAOTY yKOpiHEeHa B €BpOIeChKil Ta yKpaiHChKill KyABTYPHUX TPaAH-
I1i5IX, OAHAK BOHA Ma€ 1 CBOI METOAOAOTIYHI Ta COIiaAbHO-OHTOAOTIYHI Mexi. Tomy, kpuTh-
KylouH 3a3HadeHy [abepmacoBy cTaTTio “AriaeMa 3aXOAy,” 51 HATOAOLIYBAB HA TOMY, IO “CKAAA-
HO BECTH AIAAOT, KOAH B TeO€e CTPIASIIOTh,” CKAAAHO AOMOBASITHCSI, KOAM TBiil CITIBOeCIAHHK
He TIABKH He XO4e AOMOBASITHCS], a ¥ [IparHe Tebe 3HUIUTH, [IUHIYHO BUCYBAIOYN TAKy Oe3-
TAY3AY IIPOIIO3HUIIIIO: “TIOTOAXYFHICS Ha Te, 10 Tebe Tpeba BOUTH.” 3 HayKOBOTIO IIOTASIAY, B Iiiit
IIPOIO3HULiil OYeBUAHA [IepPOPMATHBHA CYIIEPEUHICTb TBEPAYKEHHS CAMOMY CObi, IAKpirAe-
Ha OHTOAOTIEI0 COIIIAABHOIL All, CIPAMOBAHOIO HA 3aTPO3y 3HHUIIEHHS CBOTO criBbecipHMKA.
Y nipoMy pasi Tpe6a 3aCTOCOBYBATH iHITY TAPAAUTMY — TAPAAUTMY CTPATETiYHOI All, FpaHId-
HHM IIPOSIBOM SIKO] € BiffHa. AAXKe AIOACBKHUH PO3yM Ma€ He TiAbKM KOMYHIKaTHBHI, a 1 Ijire-
pallioHaAbHI BUMIpH, 1[0 KOHIIENTYaAI3y€ETHCS B iA€l CTpaTeriyHol pa].’[iOHaAbHOCTi.13

Tak camo i cTarTs “BAaraHHs Ipo mepeMOBUHH He BPaXOBye TOI mpocTuit dpaxr, mo Po-
Cist MO>Ke TIITH Ha IePEMOBUHH TiABKM B TOMY pa3i, KOAM YKpaiHa BH3HA€ BCi 3arapbani
arpecopom TepuTopii. L cymMHiBHA MO3HIis MAAAETHCSA KPUTHILI i IIOAITHKAMH, i TPOMaA-
cokumu pAistdamu Himewannn. Hanpukaaa, roaosa mocrifinoi MioHXeHChKOI MDKHapOAHOI
KoHepeHii 3 6esmexu Baabpranr Opuppux Imunrep y cBoemy inTeps’to raseri “Welt”
BiA 17 AIOTOrO BHCTYIHB 3 TOCTPOIO KpuTHKOI0 I'abepmaca: “3 yciero mosaroio oo IOprena
T'abepmaca: s1 He MOXXy B3SITH 3 Iji€l CTATTi HIYOTO, IPO 1110 51 He uyB 35 pasiB Bip iHIIKX, XTO
6iabure 06i3HAHHII 3 KOHKPETHOIO cuTyarrieo Biitau. '* 3BicHOo, [abepmac He IPOMOHye npHu-
IMHUTH TTOCTAYaHHs 30pol YKpaiHi, SIK Ije poOAsTh, CKaKiMO, mpeacTaBHUKH AiBOi mapTil
Himewunnn, a6o AasrepHarrsu Aast HiMewarsu, oAHaK BiH BBOAHTD 'POMAACBKICTb B OMAHY,

"2 Jirgen Habermas, “Ein Plidoyer fiir Verhandlungen,” Siiddeutsche Zeitung, Februar 14,2023, https://
www.sueddeutsche.de/projekte/artikel/kultur/juergen-habermas-ukraine-sz-verhandlungen-e 159105 /2red
uced=true&tbclid=IwAR3tuDT8l4YtUi-mkGHSRPztnKe CWRPpOQZAX4M_hORLATh6DXHO1t8SNnL
'3 Yermolenko, “Widerstand statt Verhandlung”

14 “Bei allem Respekt fiir Jirgen Habermas’ — Ischinger kritisiert Ukraine-Essay,” Welt, Februar 17,2023,
www.welt.de > politik > ausland, Bei allem Respekt fiir Jirgen Habermas® — Ischinger kritisiert...
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BBaXKAIOYH, IO MOXXAMBHIL KOMIIpoMmic y riepeMoBuHax 3 Pociero, sika A06poBiabHO (Takuit
co6i “xect A06pOi BoAi”) HIKOAH He IIOBepHe 3arapbaHuX TEPUTOPIiL.

ITpote s He XOTiB 6u, 106 MU Yepes ui mybAikanil [abepmaca HIAKOBUTO IOCTABHAH ITiA
CyMHiB $irocodiro AUCKYpCY i AUCKYpCUBHY eTuKy. ['apato, 1[0 AMICKyPCHBHA €THKA BiAllO-
BiAQABHOCTI SIK Pa3 1 YMOXXAMBAIOE KPUTHKY [TOAIOHHX 1A€0AOTTIHIX KOHCTPYKLift. [TpuHipn
AMCKYPCY AQ€ MOKAMBICTh T€CTYBAaTH KOHKPETHI All MOAITHKIB Ta IIPOIMAraHAKCTIB, IXHi
TBEPA’KEHH Ta iA€OAOTIYHI HaBiIOBAaHHS HA NPEAMET IXHiX AOMaraHb 3HA4yI[OCTi, iCTUHH
Ta XH6u. 3BiCHO, TYT BeANKa POAD $axiBI}iB-eKCIIEPTiB, SIKi pO3yMIiIOThCS HA THX M THX IIPO-
6AeMax, BOHU OCOOAMBO IIOTPiOHI B 4acH BiflHH, KOAU IIPOIIAraHAQ HEHMOBIPHO IIOCHAIOETD-
cs. AAe TyT Mae 6y TH i1 0cOOAHBA POAB $PiA0COPIT IK OCepeAAst APTYMEHTATHBHOTO AUCKYP-
Cy, XpaHUTEABKHU PO3yMy, 32 BU3HAYeHHSIM TOro camoro [abepmaca.

TyT y Haroai crane i KpUTHYHA METOAOAOTIS BUSBACHHS ITepPOPMATUBHOI CyIIepevHOCTi
TBEPAKEHHS caMoMy o6, i CIIPOCTyBaHHS PUXOBAHUX HEPAOKYTHBIB (BUKOpPUCTAHHS
napTHepa B Alarosi “Beaimy”); e i TAMOMHHA TepMeHeBTUKA, HAIPUKAAA, KOAM POCIFChKi
MPONaraHAMCTH 3aCTOCOBYIOTh icTOpiorpadiro, HaMararounuch AOBECTH, IIJ0 POCIHChKHUH
i yKpalHCPKUIT HAPOAH — IIe OAMH HAPOA, 400 3BePTAIOTHCS AO KOHIJEIITY “iCTOPHYHOI CIIpa-
BEAAMBOCTI  sIK 3200y KBasiAeriTumariii immepiaaicTidHol moaituku. Taka ByAbrapHa icto-
piorpadis nepeTBOPIOETHCA Ha iAEOAOTiIO, AASL PO3BIHYAHHSA SKOI CAipA BUKOPUCTOBYBAaTU
KOHIIEMI}iF0 KPUTUKHU iA€0AOTi], IKy po3pobasiau Amiean i [abepmac, moaemisyroun 3 I T. Ta-
Aamepom y mparyi “Hermeneutik und Ideologiekritik.” I iie Ta mpo6aemaTuka, sika yTBOpIo€
HoA€ IpakTUIHOI Girocoil, CKAAAHHUKOM SIKOI € i1 pirocodist mpasa. Jokpema i mpobaemu
A€TiTHMallil MOpaAi, MpaBa, MOAITHKH, COLIIAAbHUX IHCTUTYLIiH.

OAHaK CAip 3ayBa’KUTH, IO TaKa IO3MUIIis, TO-IIepIIle, [IOB 3aHA 3 THM, [0 KOHIJeIIITY-
aapHa crpareris [abepmaca, sIK il IHIINX IIPEACTABHUKIB KOMyHIKaTHBHOI pirocodii, po-
MyBaAaCh y YaCU XOAOAHOI BifHH, KOAH 3arpo3a sSiAepHOI BillHU 6yAa 0COOAMBO BEAHKOIO.
3arposa Bce3araAbHOIO 3HUIIEHHS AIOACTBA OyAa OAHUM i3 KaTaAi3aTopiB po36byaoBH
KoHIenii BiamoBiaaabHOCTI [anca Monaca, a TaKoX MapapUrMH AHCKYPCY K apTyMeH-
TATUBHOTO AIlAAOT'Y, MOPO3yMiHHS i KOHCeHCYCY. X04a i TOAL IPOBiAHI MOAITHKM 3aXiAHUX
AepxaB He 6osiancs mpotuctosTu PapsiHcbkomy Coio3y, 3rapaiiMo xoda 6 Kapubcbky
KpH3y.

ITo-apyre, Taka mo3umis BUIAUBAE 3 TOro, mo HimewdnHa cBoio mpoBuHy B ApyTili cBiTO-
Bil1 BiffHi YOMYCb IIje f AOCI YCBiAOMAIOE HacaMIepep sk mpoBuHy nepea Pociero. Toit paxr,
o Papsircpkuit Coro3 GakTUIHO OYB COI03HUKOM HanucTchKol HiMeuunnu B poss’s3anHi
Apyroi cBiTOBOI BifiHH, He HAATO pedAeKCYIOTb. AO TOTO X TOAOBHUH TATAp BilfHU IIPUIIaB
SIK pa3 Ha YKpaiHy, KOAU HiMeIIbKi 3arapOHUKHU TOBHICTIO 3aXOIUAH il TEPUTOPIO i TOHEBOAU
ii rpomapsie. Ha skaab, He 6arato xTo 3 HiMel[bKuX $pir0codiB 3ayBaxkyBasB Iieit GpakT. 3a BU-
FIHSTOK MO>Ke ITPaBUTH KHIDKKA A. Broaepa “BiamoBisaAbHicTb 3a MaitbyTHE 3 TAOGAABHOI
IepCIeKTHUBH, Y sIKifl BiH 30KpeMa HarOAOIIye: “Ha CXiAHOEBPOIEHNCDKifl, i He OCTAaHHbOIO
9Yeprox Ha YKpalHCHKill 3eMAi IPOBOAMAACD JKaXAMBA MOAITHKA IPUHIDKEHHS 1 3HHUIEHH,
SIK ITiA IPUKPUTTSIM, YH HaBiTh 32 6e3[10CepeAHbO] yIacTi BEPMaxTa, TaK i y BUTASIAL OpraHi-
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3oBaHMX MacoBux 3a0unHiB CC.”!® A TuM, XTO 1€ 1 AOCi Ma€ iAI03ii IIOAO MO>KAMBOCTI TIO-
AaAbInx coosis 3 PO, Haraparo, mo Taki COI03U He BPSITYBaAM YKpaiHy 3a 4aciB 060X cBiTO-
BHX BOEH, ITOHAA Lje, YKpaiHa i MOCTpaxkaaAa bisblie BCix.

ITo-Tpete, mosuuis “He patu Pocii mporparu” o3Havae 36epexeHHs status quo, TO6TO
3aAMIIN i¥1 3aXOMAeH] TepuTOopil. A sIK 6y TH 3 IIpaBaMH THX YKPAIHCBKUX IPOMAASH, SIKi BU-
MyIIeHi GyAU 3aAMIIUTH CBOI AOMIBKH, CBOE MAMHO TOII0? SIK TaKa IIO3UIIis MOKe Oy TH I10-
€AHAHA 3 KOHI[ENITOM ‘TIPaB AIOAUHH — IPOBIAHUM AASI KOMYHIKaTHBHOI TAPAAUTMHU i B
IIAOIIKHI OOIPYHTYBAHHS MOpPaAi, i B AOI[¥HI 06IpyHTyBaHH mpaBa. [oAl Bxe KasaTu po
Te, o YKpaiHa SIK CyBepeHHa Aep’KaBa BH3HAHA iHIIMMU AepXKaBaMH CBiTY, 30kpema i P,
caMe B KOpAOHax 1991 poxy.

Y 3B’513Ky 3 L]UIM 51 He MOXKY IIle pa3 He 3TaAQTH CyJaCHOTO HiMelbKoro pirocopa AuTpuxa
broaepa, Beankoro pApyra i cummaruka YKpaiHu, SKUH OApasy MiCAS IIOYATKY BilHU HAIKCaB
MEeHI AUCTa, y AKOMY BUCAOBUB CBOIO IIIATPHMKY, HaBiTh 3aIIpOIIOHYBAB IIPUXUCTOK YCill MOIA
poAuHi. 3BicHO, 4 K AupeKTop IHCTUTYTY dirocodii He Mir CKOPUCTATHCh HOTO APYXKHIM
3aIpOIIEeHHSM. Y 3B'S3Ky 3 IJIM X0UY 3ayBa)XKUTH Take: Broaep Ayxe Bisomuit pirocod, 3a-
cHoBHHK LlenTpy I'anca HowHaca, TPUBAAHI Yac OyB HOro OYiABHUKOM, a 3apa3 — [TouecHuit
TOAOBA IIbOTO LIEHTPY, KU IypPTY€e OaraTbox HIMEI[bKUX, 1 He TIABKU HIMEI[bKUX, IHTEAEKTY-
aaiB. 14, AoocuTh BIAMBOBA, OpraHisania Hanpasuaa Himerpkomy ypsay 3BepHeHHS 3 BU-
MOTOI0 MATPUMATH YKpaiHy B 60poTh6i 3 pOCIiiChKOIO arpeciero. 30KpeMa B Hill HIIAOCS
11 ipo npurrHeHHs [ TiBHIYHOTO TOTOKY — 2, TPO HAAAHHS HaM 36poi Tomo. Tak Aie HapoaHa,
30KpeMa i HayKOBa AMIIAOMATis.

Y 3B’3Ky 3 IIUM XOUy HATraAATH IIje IIPO OAHY 3HAMEHHY AAQTY. MHHYAOTO POKY BUIIOBHH-
aocst 100 poxis i3 axst HapoakeHHS K.-O. Aneasi, cygacHOro HiMerpkoro gpiaocoda, sKHit
3aII04aTKyBaB HOBUI HAIIPSIM: TPAHCIIEHAEHTAABHY ITPAarMaTHUKYy. Y 3B’3Ky 3 LIUM XXypHAA
“@irocodcpka AymMKa” 3aIIAAHYBAB PO3MICTUTH MaTepPiaAH Ha YeCTb IfbOrO BUAATHOTO Piro-
coa, sikoro HasuBaoTh KanToM cydacHoCTi.

sl 3BepHyBCs A0 A. BhoAepa i BiH HammcaB cTaTTIo “€AHICTD pO3yMy Ta HOro AudepeHIli-
anist 3a Kapaom-Otro Aneaem.” S srapas mpo 1110, 34aBaA0Ch OH, CyTO aKaAeMiuHy, TOAII0
11e ¥ TOMYy, 10 AO wiei cTarTi Broaep HamucaB mopBiiiHy mocssry. Ilepima, 3po3ymiao, “Ha
uraHy AIeAl0, MUCAUTEAI0 KOMYHIKaTHBHOTO PO3yMy,” @ APyTra 3BYYHTD Tak: ‘y 3axeéami
neped xopobpumu, eAUHHUMY YKPATHKAMY | YKpaTHYIMU 3 npe3udenmom 3eseHCoKuMm,
aKi 6oponsmo c6060dy Esponu.”'

Aoaam Takoxx, mo 11-12 yepsrs B bap Kicinreni BiA6yBCH CHMITO3UYM “AHCcKypciBia-
MOBIAQABHICTD 32 AOOH KPH3H Ta BiifHH B yMOBaX AGAKHTATAAi3aNii,” Ha SIKOMY KAIOYOBHM
MMTAHHSM OYAO IIUTAHHS POCifiChKOI arpecii mpotu Yipainu. Ha ribomy cummosuymi 6yaa
MIPOTrOAOIIEHA 1 MOSI AOTIOBIAD: “CriAbHa BiATIOBIAQABHICTD IHTEAEKTYAAiB B yMOBaX pOCiii-

'S Aurpux Broaep, Bidnosidarvricmo 3a mail6ymHe 3 2406416101 nepcnexmusi, ep., IPUMITKY, IepeAMOBa
Anatoaiit Epmonenxo (Kuis: Cruaoc, 2014), 9.

16 Autpux Broaep, “EpnicTs posymy Ta ioro audepennianis 3a Kapaom-Orro Aneaem,” Qirocodevka
dymxa 2 (2022): 7.
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cpKoi arpecii mporu Ykpainn.” 3ayBaxy, IO CAOTaH IfbOTO CUMIIO3UYMY TaKHil: “y 3axeéami
nepeo 36umsxno 60pomv00o10 3a c60600y yKpainox i ykpainyie 3 npesudenmom 3esen-
cokum, ki 6oponsame i cé060dy Eseponu.”

Ile ayxe Ba>kamBa OITiHKa, ap’Ke Iie OIIiHKA €BPOIIENCHKOro iHTeAeKTyaAa, gpirocoda
3i cBiToBuM iM’sim. CripaBai, yKpaiHLi 60poHATH CBOOOAY EBpOIIH, GOPOHSTD EBPOIEHCHKI,
a TOYHIIlle, 3aTAaAbHOAIOACHKI LIIHHOCTI, 3TIAHO 3 SIKUMH MU 60p0HI/IMO i camux cebe. Tomy
roBOpsT4H Ipo BiitHy Pocii mpoTtu Ykpainu, BapTo 3ayBaKHUTH, 1o 3 60Ky Pocii — 11e 3arap6-
HUIbKA iMITepiaAicTHYHA BiltHa, 3 60Ky YKpaiHu — Ije HalliOHaABHO-BH3BOAbHA BiftHa. Came
Ha TaKOMy BU3HAYEHHi 5 XOTiB O HATOAOCHTH, i, Ha MOIO AYMKY, He BapTO BUKOPHCTOBYBATH
B Ha3Bi HAIOI 60POTHOU 3 POCIFICHKOIO HABAAOKO COBETCHKY KAABKY “BITUM3HSHOI BiftHH.”

LT BiitHa — CKAQAHHK 6araTOpiYHUX, HaBiTh BIKOBHX, HALiOHAABHO-BU3BOABHHX 3MaraHb
Ykpainu 3 Pociero, 11e BifiHa 32 BUSBOACHHS HAIIIOTO HAPOAY BiA POCIFICBKUX 3arapOHMKIB.
YpemrTi-pernT, 1je BiliHa 3a Hallle iCHYBaHHS K AGPKABM, HAPOAY, HaIliil. Aae Iy TiHChKI
arpecopH I iaeororeMaMu “0AHOTO HAPOAY, “PYCCKOTrO MUpa” XOUYTb 3HUIFUTH BCe yKpa-
iHCbKe: KYABTYPY, 3BH4ai, TpaAuIiii, MOBY, Bipy. L]e He 60poThba KyABTYp UM LUBiAi3aniit,
11e 60pOTHOA KYABTYPH 3 BOMOBHIYHMM HEBIrAACTBOM, Ije 60pOThOA 1IMBiAi3aILil 3 BAPBAPCTBOM.

Ipuaomy M 6OPOHHMO CBOIO 3€MAIO He TIABKH SIK €THOC, 460 Harjito. Mu 6opoHuMo cebe
i SIK TIOAITHYHY HAIfif0 3 3aTaAPHOAIOACBKMMH, 200 yHiBepCaAiCTHIHUMH IiIHHOCTSIMH, TIPO-
TAaroHiCTOM sIKUX OyB i AmeAb. 5 TyT 3aCTOCOBYIO TOHSTTS CaMe YHIBEPCAAICTCHKUX IIIHHOC-
Tel, apKe TIOHATTS 3araAbHOAIOACHKMX IIHHOCTEH € eMITipUYHUM, a TOMY IIEBHOIO MipOI0
HaPTUKYASPUCTCHKHM, IO He MOYKE TPETEHAYBATH Ha 3araAbHY 3HAUYIIiCTh. YHiBepCaAiCTChKi
HOPMH i IIiIHHOCTI, IK BOHM CKAQAAAMCDH ITPOTATOM iCTOPIl BCbOTO AFOACTBA: BiA 30A0TOTO
IpaBHAA MOPAABHOCTI Yepes IPUHIUII yHiBepcaAisariii kareropmdsoro imneparusy Kanra,
3aCAAHHYEHOI'O PO3YMOM, X AO IPUHITUITY AMCKYPCY KOMYHIKaTHBHOI pirocodii, sSKuit
€ inTepcy6’ekTuBHUM po3ymoM. ToMmy IiHHOCTI, 3acCHOBaHI IPUHIIUIIOM yHiBepcaaisarii,
YMHHI AASI BCIX PO3YMHUX iCTOT, HaBiTb AAs bora, sk 3ayBaxxysas Kant. Ao Toro > 3acrocy-
BaHHS TAKOTO PO3yMY IOTpebye My>XHOCTI, Ije pa3 3BepHiMOocs A0 Kanra.

ITpunmmn yHiBepcaaisariii He € SKUMOCD y3araAbHEHHSM, CIIAbHUM 3HAMEHHUKOM, SKHU-
MOCb ITAOAOHOM, TTiA SKHI MAIOTh 6yTH miABeAeHi i yHipikoBaHI MAPTUKYASIPHI KyABTYpPH.
Y BUIASIAL 3aTINTAHHS BiH 3By4UTH TaK: 1M IOTOAUBCS 6 6yAb-XTO i 6€3 mpuMycy, 3 MAKCUMOIO
Ail, 2 TAKO>K i3 TUMU HaCAIAKAMH i TOOTYHMMU HACAIAKAMH, SKi 3A0TAAHO BHITAMBAaTUMYTh i3 i1
BCE3aTraAbHOTO 3aCTOCYBAHHs, A0M BOHA CTAAQ BCE3aTaABHUM 3aKOHOM?” Y CTBEPAKYBaAb-
HOMY BUTASIA] Lieil IPHHLKI TOCTA€ SK IPUHLMI AUCKYPCy (mpunuun “D”), sxuit i € incran-
1i€l0 O6IPYHTYBaHHSA MOPAAbHUX HAAEKHOCTEH i conliaabHux (MMPaBOBUX, MOAITHIHUX,
eKOHOMIYHUX TON[O) HOPM Ta iHCTHTYi#t. CTBEpPAKEHHS i 3aCTOCYBaHHS [IbOTO MPUHIUITY
i moTpebye THX IIHHOCTe}, SIKi HA3MBAIOTD €BPOIECHKUMH, 400 3araAbHOAIOACHKHMH, IIT0 iX
i 3anepeuye cyyacHa Pocis, 30xpema i mpuMaToM BHYTPIilIHbOTO ITpaBa Hap MDKHApP OAHHM.

CporoaHi Iji IIHHOCTI CITMPAOTHCSI HA IHTEPCYO €KTHBHHI PO3YM IPOMAASH i TPOMAASH-
CHKOTO CYCHIABCTBA, PO3BHHEHICTD SIKOTO AA€ MOXXAUBICTh TECTYBAaTH aKTyaAbHi HOpPMH
i niHHiCcHI OpieHTaNil Cy4acHOTO CYCIiAbCTBA, TOOTO BiH MOXe AIITH OIlepallioHAABHO,
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SIK IPUHIIUII TPUKAAAHOI eTHKH. Sk 3ayBaskye broaep y miAroToBAeHil AAS HAIIIOTO XY PHa-
Ay CTaTTi,

IMos’st3ana 3 mpunnumoM “D” opieHTanis € IAKOM AOCTaTHBOIO i B cUTyawil miACTYIHOI
( hinterhéiltiger) BAAAH 1 6pEXAMBOI [IPOIIATAaHAM, BAACTHBUX, HATIPUKAAA, TEPOPUCTHIHIM PEKUMAM,
BOMBIISIM Ta BOEHHHMM 3AOYHHIISIM, HA KIITAAT ITY TiHICBKOI BAAAM. AAJKE AASI BUIIPABAAHHS IXHIX
Alf1, IXHIX 3AOUMHIB HaBPSIA 1M MOYKHA OUiKyBaTU 06T PYHTOBAHOI 3TOAU YCiX MOXKAMBUX IIAPTHEPIB
Y AUCKYPCi, OAHAK TaKa 3rOAQ ITIAKOM O4iKyBaHa AASL 3ACYAKEHHS, IOKAPAHHS Ta i30AALII TaKUX
3A04MHIB.!”

3BicHO, abu nen MIPUHIUII AiSIB, Tpe6a IIPOMTHU AOBTUM i TPUBAAMM IIASIX, SKMM Ha3MBa-
eTbcs IporecoM icropuanoro HaByauHs (Lernprozefl) i 3acBO€HHS 3araAbHOAIOACHKHX
nirHocreil. HaBiTh AAst EBponH 1jeit MASIX He OYB IIPOCTHM, OYeBUAHUM i OIIePaIliOHAABHUM.
ApXe AMAeMa ITIHHOCTI Versus iHTepect 9acTo-TyCTO BHPINIyEThCS HA KOPUCTD iHTepecam.
PosyMiHHS IpiopUTeTY LMX IIIHHOCTe! TOTpelye He TIABKU pO3yMy, BOHO OTpebye MyApOC-
Ti, IpOTe BOHO MOTPebye Iie i BIABATH i 3BUTSIH, TUM OiAblile, IJO AUCKYPCYBATH AOCHUTD
CKAAQAHO, KOAH B Tebe CTPIASIIOTD.

Taxoro po3ymy sikpas i 6paxye cy4dacHiit Pocil, sika 3HOBY IillIA2 KOAOM CBOTO iCTOPUYHO-
ro PO3BUTKY. AAe IIbOrO PO3yMy He ITO3MYATU HaM, yKpaiHism. Lleit inTepcy6 ekTHBHMI
po3yM ¢opMyBaBCs K IPOMaASIHCbKe CycriabcTBo Ha Matipai mip gac ITomapanueBsoi pe-
BOAIOI1ii, BiH IIepeTBOPUB Hallle CYCIiAbCTBO Ha IIOAITHYHY Halito PeBoAfoIi€ro riAHOCTI, BiH
3arapTyBaBCsi B 00X HAIIOI 3BUTSDKHOI apMil B HAl[iOHAABHO-BU3BOAbHII BiliHI IIPOTH PO-
cifickux 3arapOHuKiB. Lle mpHKAaA IPaKTHYHOTO PO3yMy i MYAPOCTI HAIIIOTO HAPOAY, Lie IIPHU-
KAaA My>KHOCTI i 3BuTsiru 36poiinux Cua Ykpainu. Y 3B’ 53Ky 3 LIUM BapTO 3ayBa>KHUTH,
IO CepeA 3aXUCHUKIB HaIol BaThKiBIMHY € i CHIBPOOITHUK HAIIOro iHCTUTYTY OAeKCaHAD
Kupuuox, sikuit 3BUTSDKHO OMBCSI 3 POCIFICHKMMU 3arapOHUKIB i ImicAst mopaHeHHs i peabiai-
Tallii MOBEPHYBCS AO AKAAEMIYHOI AIIABHOCTI.

YKpaiHa Ma€e He TIAbKH “He IIPOTPATH y Ljii BiitHi.” YKpaiHa Mae mepemortu! Ykpaina mepe-
Moxe!

© A. €Epmoaenko, 2023
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Amnaroaift EpMoseHK0. MOpaAbHO-TIPAaBOBHIL ANCKYPC BifiHH B YMOBaX pocificbkoi arpecii
OpOTH YKpaiHu

Amnoranis. 3MicT 11i€i cTaTTi € AOCAIAKEHHSIM MOPAAbHO-IIPABOBUX ACHEKTIB $pir0COPCHKOTO AMIC-
KypCy pOciiichkoi arpecii mpoTu YKpaiHu K IpeAMeTy IpaKTUIHoi $pirocodii, 3okpema it pirocodii
npasa. KoHmenT Auckypcy 3acTocoBaHO B ITapapUrMi apI'yMeHTaTHBHOIO AiaAOT'y KOMYHiKaTHBHOT
dirocodii. Y pocaipeHH] MOKas3aHa CMOPIAHEHICTb Cy4aCHOTO COINiAABHO-TIOAITUYHOTO PEXUMY
Pocii 3 HiMeI[bK1M HaIliOHAA-COITiaAi3MOM, 3ayBa)keHO ITOCTMOAEPHICTCHKUM XapaKTep iACOAOTTIHOTO
3abe3nevyeHHs MOro ACIiTUMHOCTI, KOAH AAS 36epe>KeHH5{ BAAAM BUKOPHUCTOBYIOTb Pi3HOMaHITHI
iaeonorivHi 3acobu: eBpasificTBO, IPaBOCAAB s, HAL[M3M, $AIIN3M, KOMYHI3M, CyMilll apXaiYHUX
CBITOTASIAIB i TPAKTHK. IToB’s3ana 3 MIOCTMOAEPHI3MOM CHUTYallisl IOCTIPABAU i IOCTMOPAAI Mpu-
3BOAMTb AO MOPAAbHO-ETHUYHOI Ta IPaBOBOI Aerpaaaliii pocifichkoro CycmiAbCcTBa. ATpecuBHA
IA€OAOTiS Ta IIOAITHKA POCIMCHKOIO iMIIepiaAi3My Ma€ CBOE MOPAAbHO-TICUXOAOTIYHE BUIIPABAAHHS
B PECEHTHMEHTI, HOB’ﬂ3aHOMy 3 TIepMaHTeHTHUM BiacTaBaHHAM Pocii B MopepHisaljil eKoHOMIYHKX
Ta COIiaAbHO-TIOAITHYHUX iHCTUTYIIiH. PeceHTUMEHT KOMIIEHCY€EThCS I‘i6pI/ICOM, IO YTBOPIOE CO-
11ia AbHO-TICUXOAOTIYHMIT $YyHAAMEHT “pyccxoro ana” — ipeoAoril arpecuBHOI iMIIEPiaAMCTHYHOI
noairuku Pocii. ¥ Tekcri akTyaaisoBana Takoxx moaemika 3 FOprenom I'a6epMac0M, 30KpeMa IiAAQHO
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KPHUTHIIi HOTO KOHIIENT IIePEeMOBHH, B SKOMY (aKTUYHO irHOpPOBaAHi 3aKOHHI iHTepecu YKpaiHu.
Haroaomyroun Ha 06MeXeHOCT] 3BepHEHHS AO IIEPEMOBHUH i HEOOXIAHOCTI CIIPOTHUBY POCIFCHKIM
arpecopam, 3ayBa>keHO HePaBOMIPHICTb 3arepedeHHs eBpUCTUYHUX MOXKAUBOCTEH KOMYHIKaTUBHOI
[TAPAAUTMU B CyYacHi MPaKTHYHIM Ppir0codil, 30Kpema i eTHKH AUCKYPCY. BHCHOBOK: 60pOHSIH CBOIO
KpaiHy, yKpaiHIli 60poHATh cBO6GOAY €BponH i yHiBepcaAbHi HIHHOCTI, TOMy YKpaiHa Ma€e He TiAbKH
“He mporparu y 1jii BiitHi,” YkpaiHa Ma€ IIepeMorTH.

KarouoBi cAoBa: BiilHa; TibpuC; ALCKYPC; MOPaAb; IPABO; IEPEMOBUHH; PECEHTUMEHT.

Anatoliy Yermolenko. Moral and Legal Discourse of War in the Conditions of Russian
Aggression against Ukraine

Abstract. The content of this article is a study of the moral and legal aspects of the philosophical
discourse of Russian aggression against Ukraine as a subject of practical philosophy, in particular
the philosophy of law. The concept of discourse is applied in the paradigm of argumentative
dialogue of communicative philosophy. The study shows the affinity of the modern socio-political
regime of Russia with german national socialism, notes the postmodern nature of the ideological
support of its legitimacy, when various ideological means are used to preserve power: eurasianism,
orthodoxy, nazism, fascism, communism, a mixture of archaic worldviews and practices. Associated
with postmodernism, the situation of post-truth and post-morality leads to the moral-ethical and
legal degradation of Russian society. The aggressive ideology and policy of Russian imperialism
has its moral and psychological justification in the resentment associated with Russia’s permanent
lag in the modernization of economic and socio-political institutions. Resentment is compensated
by hybris, which forms the socio-psychological foundation of “Russian world” — the ideology
of Russia’s aggressive imperialist policy. The text also updates the controversy with Jirgen Habermas,
in particular, criticizes his concept of negotiations, which actually ignores the legitimate interests
of Ukraine. Emphasizing the limitations of the appeal to negotiations and the necessity of resistance
to the Russian aggressors, the illegitimacy of denying the heuristic possibilities of the communicative
paradigm in modern practical philosophy, in particular the ethics of discourse, is noted. Conclusion:
by defending their country, Ukrainians are defending the freedom of Europe and universal values,
therefore Ukraine must not only “not lose in this war,” Ukraine must win.

Keywords: discourse; hybris; law; morality; negotiations; resentment; war.
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A MANIFESTLY UNJUST (BUT ALSO A MANIFESTLY JUST) WAR**

Hitler and Stalin rose to power in Berlin and Moscow,
but their visions of transformation concerned above all
the lands between. Their utopias of control overlapped
in Ukraine.

Timothy Snyder, Bloodlands — Europe Between

Hitler and Stalin

I. The Tragic Particularity of “Bloodlands”

he war in Ukraine has reminded us of evils we know about (loss of life; the trauma

and overall horror of war, particularly for civilians; the collapse of organised

and civilised coexistence; the destruction of infrastructure, especially in cities;
devastating economic and social consequences; global instability, etc.) but has added, in my
opinion, some new elements. This conflict exhibits certain singularities that at first glance
render an objective assessment a challenging proposition. Firstly, the war is happening
in our broader neighbourhood and was initiated by a power that is essentially European.
We should not forget that Russia, despite its marked “eastern” characteristics (also
linked to a particular perception of orthodox Christianity), a long tradition of tsarist and
Stalinist despotism and Putin’s authoritarian and oligarchic regime, remains an integral
part of European history and European civilisation.' The contribution of Russian music,
painting, cinema and of course literature (but also science) to what we regard as our

" Konstantinos A. Papageorgiou, Emeritus Professor of the Philosophy of Law, National & Kapodistrian
University of Athens, School of Law (Greece).

KoncranTinoc A. ITamareopriy, mouecuuit npopecop ¢pirocodii mpasa, AdiHcpkuil HalliOHAABHUI
yuisepcurer imeni Kanoaicrpii, [llkoaa npasa (Tpewis).
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"I am grateful to Sergiy Maksymov and Nataliia Satokhina who organized the panel “Law and War:
Voices of Philosophers” on 7 October 2022 and to all participants for their valuable comments. I also
wish to thank Yannis Voulgaris, Hugo Dixon, Antonis Karabatsos, Dimitris Kyritsis, Yorgos Nikolou and
an anonymous referee for related discussions and comments on an earlier draft. I presented a shorter
version of this paper at a panel on Ukraine held in Molyvos, Lesvos on 28 August 2022 in memory
of Stavros Tsakyrakis.

! Thinking in this context of Russia because it is the aggressor state should not make us oblivious of the
fact that the same holds for Ukraine and other countries colonized by Russia. It should also not blind
us to the fact that Ukrainians and other colonized peoples were equally isolated and trapped under the
Soviet sphere of influence. I owe these important points to an anonymous referee.
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common civilisation is immense. We must never forget that, however repellent the conduct
of Putin’s regime. We should not exaggerate it either. Perhaps the underestimation of the
common history and culture by the architects or administrators of the new political reality
that emerged after the collapse of the communist regimes played its role in the gradual
political alienation that ensued. Secondly, the war is in a way a result of the realignments
occasioned by the collapse of the Soviet Union and the divergent courses followed by Russia
and Ukraine thereafter. It may also be regarded as a delayed effect of much earlier events
that took place during the Second World War and even earlier. Thirdly, although the two
countries involved in the war are both successor states to the Soviet Union, they represent,
atleast in principle, a different view of governance but also of foreign policy. Fourthly, this
war is of major significance not only for Ukraine; it has serious political, economic and
trade-related consequences for all of Europe and the world. It is not therefore a local war
at a remote part of the world, which we could regard as not affecting us directly. As we
are all bitterly aware, this has an impact on the strategy of the Russian aggressor but also
on the capacity of Ukraine to defend itself.

These characteristics encompass the particular reasons for which the West displays,
to a high degree, solidarity with Ukraine, and actively opposes Russia. However, these same
characteristics can perhaps also give cause for a more sceptical approach, less condemning
of Russia, or more pacifist. I would like us first to evaluate the facts of the war in Ukraine
and examine whether and to what extent they provide reasons for war. Then, I would like
us to examine whether the special features I outlined above can alter or modify our verdict.
Let us then start at the beginning.

II. Illegality and Injustice of Aggression

The Russian invasion of Ukraine was an illegal act according to International Law. The
Charter of the United Nations contains very clear provisions prohibiting so-called aggressive
war (§ 4, article 2) and essentially permitting (subject to ch. 7) defensive war.? The Russian
claims to the effect that the “military operation” in the Ukraine has a preventive character
have absolutely no basis in fact; there was not the slightest threat that could conceivably

* Cf. James A. Green, Christian Henderson and Tom Ruys, “Russia’s Attack on Ukraine and the jus
ad bellum,” Journal on the Use of Force and International Law 9 (1) (2022), https://www.tandfonline.
com/toc/rjuf20/9/1: “There is no question that Russia’s invasion — the largest military offensive
in Europe since the Second World War — was a prima facie breach of the prohibition on the use of force,
as enshrined in Article 2(4) UN Charter and in customary international law. Indeed, when tested against
the non-exhaustive list of ‘acts of aggression’ in the UN General Assembly’s Definition of Aggression,
the operation pretty much ticks every box, involving, as it does, the invasion and occupation of another
state’s territory (Article 3(a)), the bombardment of another state’s territory (Article 3(b)), the blockade
of the port of Mariupol and the Sea of Azov (Article 3(c)), an attack against the land, sea or air forces
of another state (Article 3(d)) and even the sending of armed bands, irregulars or mercenaries (including
Syrian fighters or mercenaries from the “Wagner Group’) (Article 3(g)). It is worth recalling that the
prohibition of aggression is widely considered to be a jus cogens norm, from which no derogation
is permitted.”
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emanate from Ukrainian territory.® Further, no humanitarian crisis was unfolding nor was
there any threat of a mass violation of human rights to justify, even on the controversial
grounds of a “humanitarian intervention,” the use of military force. If the region’s Russian
speakers felt that their rights to their language and cultural heritage were being infringed,
they could appeal to the European Court of Human Rights. The overwhelming majority
of Ukrainians are not Russian, or at any rate do not perceive themselves as Russian, and
Ukraine is an independent sovereign nation. Nor can anyone consider seriously the claim
that the country is governed by a Nazi political regime. The Russian arguments about self-
defence would have been well founded only if we accepted that Ukraine is part of Russian
territory. Russian ultra-nationalists may harbour a deep-rooted conviction that this is so,
but that is not an adequate justification.

However, beyond being illegal, the invasion of Ukraine was also unjust from the viewpoint
of the theory of just war. The Just War Theory is a complex theoretical tradition developed
since the Middle Ages with the purpose of articulating conditions for the justification
of war.* It thus emerged long before the theory and practice of international law. Despite
its imperfections, the viewpoint represented by this theory provides a platform to criticise
the actions of states even when their conduct appears to be in line with International Law.
I should say here that for many centuries the criteria for an ethical justification of the use
of force were, in a way, only addressed to the consciences of kings. There was no international
law as we know it today. Further, in contrast to the medieval and scholastic tradition,’

* Cf. Anthony Dworkin, “International Law and the Invasion of Ukraine,” European Council of Foreign
Relations, February 25,2022, https://ecfr.eu/article/international-law-and-the-invasion-of-ukraine/.
As Dworkin points out, “Russia’s invasion of Ukraine is a clear act of aggression and a manifest violation
of Article 2.4 of the UN Charter, which prohibits the “use of force against the territorial integrity
or political independence of any State.” In his speech announcing the attack on Ukraine, President
Vladimir Putin made various attempts to justify Russia’s actions. He pointed to what he described
as Western violations of international law in Kosovo, Iraq, and Libya. But - leaving aside the differences
between these cases — they have no bearing on the illegality of Russia’s moves. Referring directly to the
UN Charter, Putin also argued that the invasion was an act of self-defence — one designed to protect
both Russia and the separatist enclaves in Donbas from an assault by Ukraine and NATO. These claims
are nonsense. Neither Ukraine nor NATO had launched or was about to launch any such attack. And,
as the enclaves are not independent states (despite the fact that Russia recognised them as such), they
cannot ask another state to defend them. In any case, in the run-up to the invasion, there was much
more force directed outwards from the enclaves than against them.”

* Cf. Konstantinos A. Papageorgiou, War and Justice. A Political Philosophy for World (Athens:
Polis, 2008).

3 Ripstein aptly distinguishes between the scholastic tradition which, in addition to Aquinas, includes
the great theologians of the School of Salamanca (Vitoria, Suarez), and the modern tradition of Grotius,
Pufendorfand Vattel. One basic characteristic of the first was the acknowledgment of a type of a “universal
jurisdiction” application of justice which (despite the attempts at its conceptual entrenchment by Vittoria
and others) empowered the Spanish Conquistadors to hold themselves as the agents of justice around
the world. A fundamental characteristic of the second tradition was the perception of the use of force
as a means of unearthing justice and resolving disputes. See Arthur Ripstein, Kant and the Law of War
(Oxford: Oxford University Press, 2021), S-12.
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political thought in the early modern period (Grotius, Pufendorf, etc.) did not restrict the
right to resort to force to a few exclusive cases, such as self-defence or correcting an injustice,
but left the issue to the discretion of states and their leaders — which is why Kant considers
these philosophers “sad apologists” ( “leidige Trdster”).® This view essentially changed only
after World War IL

So how would the Just War Theory assess the case of Ukraine? Let us examine one by one
the standard conditions set in the law of war.” Evidently, Russia’s war against Ukraine cannot
be based on a just cause (justa causa); according to current thinking, just cause is legitimate
self-defence or correction of a previous injustice (e.g. expulsion from illegally occupied
territories). The legality of a defensive war is closely linked with the idea of an international
system of law ensuring primarily the peaceful co-existence of sovereign nations. This just
cause can be invoked by Ukraine, but not by Russia. And as we have noted, the claims
forwarded by Russian officials about the deeper causes of the war (NATO encirclement
syndrome, defence of enclaves, denazification, protection of the Russian-speaking
population, Russian territory, etc.) are obviously a pretext. Therefore, what has been called
recta intentio (sincerity of intention), the second condition of the just war theory, does not
apply either. The objectives that Russia pretends it pursues, are different from the objectives
it does in fact pursue. I will not discuss here the issue of legitimate authority (legitima
auctoritas), which is the third condition. Being a sovereign nation, Russia has the formal
authority to conduct war. The question of course, is whether a state governed by an
authoritarian and anti-democratic regime which does not respect the rule of law and
fundamental rights, is entitled in the first place to resort to force, even in the most obvious
of cases such as the defence of its people’s legitimate interests. In my view this question has
not been adequately addressed by either the just war theory or international law. ®

One question that is raised for all wars is their proportionality in relation to the outcome
sought. Even if we could, on any grounds, concede to Russia some “right” regarding its earlier
political conflict with Ukraine (and the rest of the world), the means chosen in this case, i.e.
war, should be in proportion to the outcome sought, let us say Russia’s “right.” But as we
saw, no “right” justifies war other than legitimate self-defence. In other words, when it comes
to Russia there is no right so important as to justify the loss of tens of thousands of lives
on both sides and the immense economic, social and environmental catastrophe occasioned
by this war. There is no proportionality here, from the outset, because the war has no just
cause on Russia’s side and is manifestly unjust.

¢ Immanuel Kant, “Toward Perpetual Peace,” in Practical Philosophy, trans. and ed. by Mary J. Gregor,
general introduction by Allen Wood (Cambridge: Cambridge University Press, 1996), 326.

7 The order that I follow here is not common, and someone could certainly start out with the third
condition, legitimate authority. Perhaps that would be more conceptually sound. However, the justa
causa, just cause, forms the axis around which all other conditions must revolve.

8 Cf. Konstantinos A. Papageorgiou, “Legitima auctoritas, Krieg und Demokratie,” in the forthcoming
volume edited by Armin Englinder — Frank Saliger, Autoritit und Autoritarismus (Stuttgart: Steiner
Verlag, 2023).
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In Just War Theory, the principle of proportionality can also be invoked regarding the
defending party. Is then the resistance of the Ukrainians proportional? Ukraine’s defensive
war is manifestly legitimate in ethical-political terms because there was no peaceful alternative
option if it was to repulse Russia’s illegal attack. Ukraine is entitled to do whatever is necessary
in order to repel the Russian armies and liberate its territories. Even so, could we not suggest
to Ukraine to accept a compromise peace deal, even if it entails the loss of some territories?”’
I believe that Ukraine is not obliged to do so, even if we considered that such a course would
be in its own interest or in the interest of the West or the whole world. No one is entitled
to force a country that is defending itself to come to terms for the sake of peace — although
it has as a sovereign country the right to opt for peace at any stage of the war if it believes
itis in its interest. Some modern-day Just War Theory writers seem to favour such a course,
balancing a nation’s sovereign rights against the consequences of a war. This is an entirely
erroneous approach that seems to ignore or underplay the fundamental importance
of defending the rule of law in the international legal order. Forcing sovereign nations
to come to terms corresponds to forcing an individual to agree in the suppression of his
personal liberty and personal rights for the sake of general welfare.

It is considered that war must not only be an ultima ratio after all other options have been
exhausted (without however this entailing an obligation to accept faits accomplis), but must
also have a reasonable likelihood of success. Initially at least, no one believed that Ukraine
would be able to withstand a massive Russian invasion. The resistance offered by the
Ukrainians proved otherwise. And we should acknowledge here that even the sacrifice
of soldiers and civilians is never without reason. The Ukrainians showed to the invading
Russians that there is a cost for any act of aggression and that they themselves were willing
to bear that cost. Indeed, one could say that the resistance of the Ukrainian people, as that

? This is what Jeffrey Sachs (“Jeffrey Sachs: The West’s Dangerous Narrative About Russia and China,
and the Urgent Need for a Draft Peace Agreement: The Great Game in Ukraine is Spinning Out
of Control,” Meta, https://metacpc.org/en/jeffrey-sachs-2/) and others seem to suggest when they
approach the Russian invasion as the continuation of a proxy war between the US and Russia and demand
negotiations and the immediate ending of the war. Sachs attributes the war exclusively to American and
NATO policies vis-a-vis Russia. But even if third parties share ante bellum political responsibility for
a violent conflict, the fact does not per se diminish the injustice of an act of aggression and the right
of an independent state and its people to defend themselves. What I find generally striking in Sachs’s
approach is his understanding of world politics as a conflict among big players, some of which (e.g.
the US) happen to be more malevolent than others (e.g. Russia, China, Iran etc.). World peace will
accordingly be established once the conflict reaches a certain point of equilibrium, in harmony with
the geopolitical ambitions or fears of the big players. A serious shortcoming of this view is a total lack
of a normative appreciation of the standing of smaller independent states and the rights of their peoples.
These states and their peoples are factored in not as collectives to be respected but at best as humans
to be protected. Cf. also Isaac Chotiner, “Jeffrey Sachs’s Great-Power Politics, The Economist Discusses
What the U. S. Gets Wrong About Putin and the War in Ukraine,” The New Yorker, February 27,2023,
https://www.newyorker.com/news/q-and-a/jeffrey-sachss-great-power-politics?utm_source=onsite-
share&utm_medium=email&utm_campaign=onsite-share&utm_brand=the-new-yorker.
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of any people against a conqueror, constitutes irrefutable proof of their political existence
and unity."

However, the just war theory is interested in the legitimacy of war not only in principle
(jus ad bellum), i.e. as to the decision to resort to armed force as such, but also as to the way
force is used by the belligerents (jus in bello). Even if a war is in principle just — that is, justified
as to its purpose — it must be conducted by rules that are morally acceptable and in line with
humanitarian law and the four Geneva Conventions'! (1949 plus the 1977 protocols). The
most important point here, is the protection of non-combatants. From that viewpoint, the
war that Russia has conducted is barbaric and unjust. Typical examples include ground and
air bombardment of entire cities, the destruction of Mariupol being a case in point, and the
targeting of hospitals, railway stations and other sites that are not purely military facilities.
In this, Russia failed to respect the principle of distinction. Particularly aggravating are
actions such as impeding the exit of civilians from cities besieged by Russian forces, and
of course the execution of non-combatants in the city of Bucha. Any country in a state of war
naturally tries to minimise its own losses, and air bombardment is one way to pursue that
aim. A parallel here is the bombardment of Serbia at the time of the Kosovo conflict.
However, the cost for civilians is excessively high; in value-based terms, disproportionate
to the strategic aim. I believe that this disproportion is further aggravated by the fact that
Russia is the unjust aggressor.

In recent years philosophical discourse has raised doubts about the classical distinction
between the moral justification of the decision to go to war as such (jus ad bellum) and the
moral evaluation of the way the decision has been carried out (jus in bello). This classical
distinction (sometimes called “independence thesis”) has been forcefully defended
by Michael Walzer in his seminal work Just and Unjust Wars (1977). The idea is that regardless
of the justifiability of the initial decision to revert to arms (some wars are patently unjust),
how the war is being conducted is also of moral importance. Soldiers have therefore an equal
moral status (sometimes called “symmetry thesis”) regardless on whose side they are
fighting, they are in this respect morally speaking neither better nor worse than any other
soldier and they have insofar an “equal right to kill” provided they respect the rules of the
laws of war. In other words, the ad bellum justice of a war has no impact on the in bello rights
and obligations of combatants.

Some philosophers however, notably so Jeff McMahan, have recently argued against the
classical reading. They claim that if a war is unjust in principle, as for example the war
unleashed by Russia on Ukraine, then the aggressor’s soldiers cannot be considered equal
to the combatants of those in defence. They too act unjustly. The lack of justifying reasons
in principle for the war a country conducts against another country trickles down so to speak

19 Some philosophers call upon the idea of a people’s self-respect. See Saba Bazargan-Forward, “War
Ethics and Russia’s Invasion of Ukraine,” in “Philosophers on the Russian Attack on Ukraine,” Daily
Nous, https://dailynous.com/2022/03/02/philosophers-on-the-russian-attack-on-ukraine/.
"https://www.icrc.org/en/doc/assets/files/other/what_is_ihl.pdf.
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to the level of individual acts. Far from being morally equal with combatants of a country
that conducts a just war, those who fight on a side with no just cause, should be considered
as “unjust combatants” and will have no justification in killing others, be it combatants
or civilians. This reading of the status of soldiers on the aggressor’s side and their
characterization as unjust combatants has some far-reaching consequences for the way
we should understand the principles governing jus in bello.

This revisionist critique expresses a powerful intuition: the army of the state that wages
an unjust war and its modus operandi cannot have the same normative standing as the army
of a country defending itself. For instance, it seems right that at least the protection of the
aggressor’s civilians can never be on the same plain, and even less so is that of its soldiers.
We can see this when we examine the necessity for a military operation. No military
operation can be considered necessary when its aim, let us say the conquest of another
nation, is unjust. On the other hand, as Walzer himself conceded in discussing the carpet
bombing of German cities in WWII the army of a country in defence may do whatever
is necessary to avert an invasion or an unjust occupation. This seems intuitively correct, and
is as a rule acknowledged by the peace treaties that cover unjust wars and the impact they
have on the citizens of the unjust aggressor.

The asymmetry and dependence thesis which McMahan has launched coincides with
amore general trend in the philosophy of international relations and the ethics of war. We can
call it pure cosmopolitanism in war (PCW). According to this trend use of force in the
international community should be understood in terms of the morality of individual action
without acknowledging the fact that wars are, as a rule, conflicts between states. In fact,
PCW conceives the constitution of international or global society through the prism
of individual relations between moral agents without taking into account the fact that world
society is constituted primarily by states and not by individuals. This moralistic twist
promoted by PCW is in my opinion a philosophically problematic theory about the ethical-
political constitution of the world but also a theoretical trend that instils erroneous views
into international relations, international law and the foreign policy of many western states.
Paradoxically, it ultimately advances the ideas of the realists because it favours
an understanding and reading of International Law and Justice not as a necessary framework
for the co-existence of nations, but rather as an ideological tool used by powerful agents
to enforce their policies.

lll. Injustice, Political Responsibility and World Peace

However, these reflections take us back to the second question we raised at the beginning,
about the particular characteristics of the war in Ukraine. A subject often raised by analysts
and media is how Russia was treated after the disintegration of the Soviet empire. This is not
the place for a detailed account, but we may reduce the issue to one fundamental question:
Is perhaps the West also responsible for the radicalisation of Russia? I think we could say
that reasonably or not, the West was unable or unwilling to integrate Russia into a stable
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and mutually beneficial framework of peaceful co-operation. The fact however that many
states, formerly under the Soviet sphere of influence for decades, opted for self-rule and
decided to pursue their own independent way, certainly intensified Russia’s sense of isolation.
The fact that Ukraine gained political independence and self-rule did not merely deprive
Russia of a neutral buffer zone, but also established at its borders a social and political regime
that is potentially opposed to Russian political standards and culture. But even if we accepted
that “the West is to blame for this,” would that change anything in relation to the war? Could
we say that Russia was provoked and that the West is equally or more to blame for the
injustice of the war? The answer is no. Even if we could attribute political responsibility
to western powers and leaders, it would not alter the fact that from the viewpoint
of international law and the just war theory the invasion was an illegal and unjust action.
We can have no say about other peoples’ personal choices regardless of whether they
displease or perhaps offend us; we have no right to force them into behaviour that we consider
agreeable. We could say the same about states, even when their choices are opposed to our
interests — except if their actions infringe upon our rights.

There is however a counter-argument here. Is it perhaps the case that we are pointing the
finger at Russia while we have acted in not dissimilar ways? Let us remember the United
States and the enforcement of the Monroe doctrine by Theodore Roosevelt in 1904
or NATO’s involvement in former Yugoslavia (not without sufficient reason, especially after
Srebrenica) or the American and British intervention in Iraq in 2003 (without sufficient
reason, as was incontestably shown later). Are we perhaps applying double standards when
we condemn Putin or others for scorning the principles of international law and just war?
Ultimately, are perhaps the rules of legality and ethics nothing but a smokescreen for
consolidating state power? And if all behave so, why should we expect someone to do
otherwise?

I think that this realistic argument is based on a misunderstanding. First of all, Russia
itself tries to justify its actions in terms of legality, not power. It simply fails to convince.
Kant has made a very perspicuous observation in his Perpetual Peace:

This homage that every state pays the concept of right (at least verbally) nevertheless proves
that there is to be found in the human being a still greater, though at present dormant, moral
predisposition to eventually become master of the evil principle within him (which he cannot
deny) and also to hope for this from others; for otherwise the word right would never be spoken
by states wanting to attack one another, unless merely to make fun of it, as a certain Gallic
prince defined right: “It is the prerogative nature has given the stronger over the weaker, that
the latter should obey him.”*?

"2 Roosevelt Corollary to the Monroe Doctrine, 1904, https://history.state.gov/milestones/1899-1913/
roosevelt-and-monroe-doctrine.
'3 Kant, Perpetual Peace, 326-27.
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Furthermore, we must distinguish the issue of the objectivity and fairness of certain
principles and rules that (should) govern relations between states, from the issue of their
implementation. During the Second World War no one questioned the right of the Stalinist
Soviet Union to defend itself against Hitler’s armies, drawing its right from a perspective
of peaceful co-existence of nations, even if it did so only if and when it found it convenient.
Today Putin is behaving in terms that applied before the end of Second World War and it is
not coincidental that the invasion was condemned by the overwhelming majority of UN
member-states. The distinguished British journalist Hugo Dixon'* recently tried to classify
arguments about the war in Ukraine as to whether they stand for fairness or for power and
state interest. I believe that fairness in relations between states is in their interest, especially
so of course when they wield less power, though an international system governed by fixed
and relatively fair rules is also in the interest of large states, even of the superpowers. What
Russia is doing in Ukraine is not only manifestly unjust but also against its own interests.

Perhaps the most difficult moral question concerns the stance of the West and of the
European countries, which reasonably harbour feelings of solidarity for Ukraine." This
stance entails some risk and comes at a high cost due to the sanctions imposed by the United
States and the European Union on Russia. Let us set aside the purely political discussion
about the necessity and effectiveness of these measures. The internal political consequences
of the sanctions and the issue of energy security pose significant challenges, especially for
the West. It is a parameter that must certainly be taken into account, but is not the primary
concern. The morally significant issue is whether we have an ethical-political obligation
to display solidarity towards Ukraine. The answer is yes, based on the idea that democratic
states respecting the rule of law have not only the negative duty of not undermining the
independence and sovereignty of other states, but also the positive duty of supporting states
that are trying to defend and consolidate their freedom, by, for example, offering military
assistance or imposing sanctions. It is their duty to pursue the development of relations
of independence and equality of freedom between states.

It is of course an imperfect duty, because support is also related to the needs of the
recipient. Therefore, assistance to Ukraine is necessary on the grounds of upholding
a principle, even if other reasons also apply, such as stopping the expansionist policy
of a revisionist power. The cultural features of Russia, but also of Ukraine, are not directly
relevant in this case, nor is their history, even if we have reason to deplore the human
catastrophe unfolding again in the same lands after less than a century.'® We do not help

' For an intriguing side-effect of the war cf. “Hugo Dixon: War Boosts Need for ‘Green Marshall Plan,”
Reuters, https://www.reuters.com/breakingviews/dixon-war-boosts-need-green-marshall-plan-2022-03-11/.
' For a wise and sensitive account cf. Jiirgen Habermas, “Krieg und Emporung,” Siiddeutsche Zeitung,
April 29, 2022, https://www.sueddeutsche.de/projekte/artikel/kultur/das-dilemma-des-westens-
juergen-habermas-zum-krieg-in-der-ukraine-e068321/?reduced=true; Jiirgen Habermas, “Indignation.
The West’s Red Line Dilemma,” Reset Dialogues on Civilizations, May 6, 2022, https://www.resetdoc.
org/story/jurgen-habermas-war-indignation-west-red-line-dilemma/.

' Cf. Timothy Snyder, Bloodlands, Europe between Hitler and Stalin (Vintage, 2015).
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Ukraine because it is similar to us, nor do we oppose Russia because we consider it an oriental
power, alien to western traditions. Such stereotypes are irrelevant for the appreciation of the
(in)justice of the war. What is important is that a nation is trying to constitute itself into
an independent and sovereign democratic state and is being violently prevented from doing
so by a neo-imperialist, nationalist and revisionist power governed by an authoritarian
regime. Free states respecting the rule of law have a duty to help Ukraine despite the cost
that this may entail for their prosperity; in any case, it is in their own interest in the long
term. Free states have the obligation to do whatever is in their hand to preserve peace but
this may also entail going to war (or for that matter supporting a country defending itself)
if there is no other way to protect the sovereignty and the rights of their peoples.

© K. A. Papageorgiou, 2023
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Koncranrinoc A. Ilamareopriy. BoueBupb HecnipaBeapAnBa (aae i1 BoueBHAD cnpaBeAAnBa)
BilfHa

AmnoTanid. Y crarTi OIliHIOETHCS 3aKOHHICTD i CIIpaBeAAUBICTS BifiHU B YkpaiHi. Le p06I/ITbC$I AASL
TOT0, 06 BiAXUAUTH apryMeHTH Pocii Ha KOPHCTb BTOPTHEHHS | AOBECTH IPAaBO YKPAIHH 3aXUILIATHCS
BiA POCIHCBKOI arpecil, IK 3 TOYKH 30Py MKHAPOAHOTO IIPaBa, TaK i B KOHTEKCTi TeOpil CITpaBeAAUBOL
BiitHK. Ha cipaBeaAuBY IpHYMHy MOXe ITOCHAATUCA YKpaiHa, ase He Pocis. TBepa keHHs pociiichbkux
odirifHIx ocib npo TAMOUHHI MIPUYUHY BilHH, OYE€BUAHO, 6YAI/I AMIIIe TIPUBOAOM. AAe YH IIPOTIOo-
PLiMHMI OIip yKpaiHIiB? O6op0HHa BilfHa YKpaiHU € BOYEBHAD AETITUMHOIO Ije ¥ TOMY, IO He 6yA0
MUPHOI aAbTEPHATUBH AAS BiAOUTTS HE3aKOHHOTO Hamapy Pocii. Ykpaina B mpuHIUII Ma€ paBo
3p06I/ITI/I BCe HeobOXiAHe, o6 AaTH Bipcid PpOcifichkuM BilichbKaM i 3BiAbHMTH CBOI TepuTOpii. Bona
He MO3Xe Oy TH 3MyLIeHa IPUIHSTH KOMIIPOMICHY MUDHY YTOAY, SIK A€SIKi IPHUITYCKAIOTh, HABITH SIKILIO
TaKUI Kypc 6yAe B 1l BAACHMX iHTepecax abo B inTepecax 3axopy uu Bcboro cairy. HixTo He Mae mpaBa
IPUMYLTyBaTH KPaiHy, SKa 3aXUIIAETbCS, AO 3TOAHM 3aPaAU MUPY — XO4a BOHA SIK CyBepeHHa KpaiHa
Ma€ IIpaBo 06paTI/I MUD Ha 6yAb—sn<0My eTami BiliHH, SKIO BBaXAE, o Iie B ii inTepecax. Ilfe opne
CKAAAHE MOPaAbHe IIMTAHHS CTOCY€ETbCSI O3HIiT 3aX0Ay Ta €BPOIEHCHKUX KpaiH, SIKi IIAKOM Pe30HHO
BiAYYBAIOTb COAlAAPHICTS 3 YKpainoo. Taka IIo3u1lis OB si3aHa 3 IeBHUM PH3UKOM i AOPOTOFO I[iHOO
yepes caHkuii, 3armpoBaaxeHi Crnoayyenumu IltaTamu Ta €Bponeiicbkum Coro3oM nporu Pocii.
BryTpinHbONOAITHYHI HACAIAKM CaHKITiH i MUTAHHSA eHepreTHYHOI 6eanexu CTBOPIOIOTH 3HAYHI
BHKAUKH, OCOOAMBO AASI 3aXO0AY, 1 Lje mapaMeTp, sikuil, 6e3yMOBHO, IIOTPiOHO BpaXOBYyBaTH, aAe BiH
He € epo4eprosuM. MOpaAbHO BaXXAUBE IMTAHHS IOASITAE B TOMY, Y4 MAIOTb AibepaAbHi HOAITHKH
MOPaAbHO-TIOAITHYHII 000B 30K BUSBASITH COAIAQPHICTD 3 YKpaiHOI0. BIAIOBIAD — TaK, OCKiABKU
AEeMOKPATHYHI AePIKaBH, SIKi [IOBXKAIOTb CBOOOAY Ta BEPXOBEHCTBO IIPaBa, MAIOTh He AMIIle HETaTUBHUI
000B’SI30K He MiAPUBAaTH HE3AA€XKHICTD i CyBepEeHITeT IHIINX A€PKaB, aAe 1 IO3UTUBHUI 060B’5130K
MIATPUMYBATH AEPKABH, SIKI HAMAraloThCSI 3aXMCTUTH Ta 3MILJHUTU CBOIO CBOOOAY, HAIIPUKAQAA,
IIPOIIOHYIOYH BifICBKOBY AOIIOMOTI'Y UM BBOASYM caHKITiL. Ile ixmiit 000B’SI30K — CIPUATU PO3BUTKY
BIAHOCHH HE33aA€XKHOCTI Ta piBHOCTI CBOOOAU MidK AeprKaBaMU.

KarouoBi caoBa: arpecis; cipaBeaAMBa BiliHa; TPONOPLINHICTD; ACTITUMHICTD; BiATTOBIAAABHICTD.

Konstantinos A. Papageorgiou. A Manifestly Unjust (but Also a Manifestly Just) War

Abstract. The paper assesses the legality and justice of the war in Ukraine. It examines only
to dismiss the arguments of Russia for the invasion and argues for the right of Ukraine to defend itself
against Russian aggression both on the basis of International Law and Just War Theory. A just cause
can be invoked by Ukraine, but not by Russia. The claims forwarded by Russian officials about the
deeper causes of the war were obviously a pretext. But is the resistance of the Ukrainians proportional?
Ukraine’s defensive war is manifestly legitimate also because there was no peaceful alternative option
if it was to repulse Russia’s illegal attack. Ukraine is in principle entitled to do whatever is necessary
in order to repel the Russian armies and liberate its territories. It may not be forced to accept
a compromise peace deal, as some have suggested, even if such a course would be in its own interest
orin the interest of the West or the whole world. No one is entitled to force a country that is defending
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itself to come to terms for the sake of peace — although it has as a sovereign country the right to opt
for peace at any stage of the war if it believes it is in its interest. A further difficult moral question
concerns the stance of the West and of the European countries, which reasonably harbour feelings
of solidarity for Ukraine. This stance entails some risk and comes at a high cost due to the sanctions
imposed by the United States and the European Union on Russia. The internal political consequences
of the sanctions and the issue of energy security pose significant challenges, especially for the West
and it is a parameter that must certainly be taken into account, but is not the primary concern. The
morally significant issue is whether liberal polities have a moral-political obligation to display solidarity
towards Ukraine. The answer is yes, since democratic states respecting freedom and the rule of law
have not only the negative duty of not undermining the independence and sovereignty of other
states, but also the positive duty of supporting states that are trying to defend and consolidate their
freedom, by, for example, offering military assistance or imposing sanctions. It is their duty to pursue
the development of relations of independence and equality of freedom between states.
Keywords: aggression; just war; proportionality; legitimacy; responsibility.
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Piotr Szymaniec”

DO WE NEED THE LEGAL CONCEPT OF JUST WAR?

I. Introduction

he concept of a just war (bellum justum), taken seriously as a legal concept, was

part of the theory of the law of nations (ius gentium) in modern times. Later it was

replaced by the concept of legal war (bellum legale). The seventeenth-century
famous French writer, Francois duc de La Rochefoucauld (1613-1680), famously said
that: “Hypocrisie is a Sort of Homage which Vice pays to Vertue.”' Was the concept of a just
war such a hypocritical concept that obscured the real intentions and politics of territorial
expansion? Legal arguments justifying, for example, the territorial claims of Louis XIV
can be considered as justification for aggression. But did the concept of a just war, even
ifabused, add any value to the law of nations? Do the legal concepts we use shape in some
way our attitude to reality? In the article I will discuss the possible advantages of “just
war” as alegal concept. The article is divided into five parts. In the first part, I will present
comments on the relationship between legal concepts and the attitudes of legal actors.
In the second part, I will show the origins of the concept of just war, and in the next
part the mature cob, as it was understood at its height in the 17th and 18th centuries,
will be elucidated. The twilight of the concept is analyzed in the fifth part. The last part
is devoted to the possible contemporary application of the concept of just war.

Il. Language of Law and the Reality

Law is a phenomenon inextricably linked to language, although in my opinion it cannot
be reduced solely to language. The importance of language is not limited only to the role
of performative utterances, which were characterized by John L. Austin in his speech act
theory. Austin rightly pointed out that changes are made in the external world, especially
changes in legal relations, by means of or using the utterance of certain formulas. Performative
utterances are part of illocutionary acts. The vows spoken during the marriage ceremony
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can serve as an obvious example.” Ancient laws, especially Roman law, had many situations
in which certain actions were legally binding after completing certain rituals, including the
uttering of formulas.

Law is related to language in an even deeper sense. As the eminent comparative law
specialist, Bernhard Grossfeld, observed, “man recognizes the world around him through
the medium of language, and language enables him to grasp and to define reality. Through
language he attains power.” By giving names, also in the sphere of law, man gains a sense
of control over the reality around him. The scholar pointed out further: “Language is not
only a means to comprehend the world: it is even a means to recognize it. It is a mental
device to enable the mind to comprehend what it sees.” Therefore, names also determine
the way in which this reality is comprehended. The names we use influence how we think
about the phenomena we label with these names. Thus, the way we describe a given legal
phenomenon using certain language influences how it will be perceived. For instance, if we
describe a specific claim in the language of subjective rights, and even more so when language
of fundamental rights is chosen, we will attach a different importance and meaning to this
claim than if we use merely the category of legally protected interest.’ The legal terms used
to describe a specific phenomenon undoubtedly influence attitudes towards this
phenomenon.

At the end of the 1960s and in the 1970s, thanks to the so-called the Cambridge School
made a breakthrough in research on the history of ideas. Scholars such as Quentin Skinner,
John G. A. Pocock and John Dunn expressed the view that this history should be understood
as the history of discourses and languages in which specific ideas appeared. The methodology
developed by the Cambridge School can be successfully applied to the study of the history
oflaw. Gunnar Volke Schuppert proposed just such a perspective in his book on the history
of languages of law. In this book, Schuppert pointed out that in the Western history of last
four centuries “almost all legal acts marking revolutions and upheavals are formulated

> John L. Austin, How To Do Things with Words (Cambridge, Mass.: Harvard University
Press, 1975), 4-11, 109fF.

3 Bernhard Grossfeld, “Language and the Law,” Journal of Air Law and Commerce 50, no. 4 (1985): 795.
The author refers to Ernst Cassirer’s work Sprache und Mythos: Ein Beitrag zum Problem der Gétternamen
(Leipzig: B. G. Teubner, 1925). In this not very long essay Cassirer wanted to confirm the thesis that
the essence of the ancient gods corresponded to their names. These names, however, were created
in the process of long development. Moving to the field of law, it can be said that the very terms chosen
to describe a legal concept influence the content that this concept will later be filled with during the
process of applying the law. To put it simply, the label influences what the labeled thing will later become.
* Grossfeld, “Language and the Law;,” 797. In the further part of his considerations, Grossfeld uses Noam
Chomsky’s thesis about the existence of a “deep structure of human laguages.” He points out that if such
a deep structure of language exists, it can be hypothesized that such a deep structure, independent
of cultural conditions, must also exist in relation to law, due to the influence that language has on law.
At the same time, Grossfeld notes that a law that does not correspond to the linguistic sensitivity
of a given society will be more difficult to internalize. Cf. ibid. 802-03.

3 I'am leaving aside the issue of Rudolf von Ihering’s theory which bases subjective law on the notion
of interest.
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as documents of rights.”® He showed interestingly how the French Revolution and the
takeover of power in Germany by the Nazis in 1933 caused a break with the existing language
of jurisprudence and meant a “linguistic-conceptual seizure of power,” carried out also in the
sphere of law.” The radical change in the language of law is therefore a symptom of a much
broader political and social change, and the study of this language may bring new insights
into the change itself. In this article, I will use the approach proposed by the Cambridge
school to show, through the analysis of the discussion on just war, the change that took place
in the language of the law of nations at the turn of the 18th and 19th centuries.

IIL. The Origins of the Concept of Just War

The term bellum iustum appeared in Roman thought, but its meaning coincided with
what was later referred to as legal war. It was about a war declared in accordance with
applicable customs. Cicero devoted some space to reflections on war in De officiis (“On
Duties,” 44 BC), where he stated that sometimes the path to peace leads through war.
According to Cicero, war against the side that refused to repair the harm it had caused was
justified.® In Christian thought, St. Ambrose of Milan (339-397) presented the division
of wars into just and unjust. He understood the first category very narrowly as it included
only wars in defense of the homeland and wars fought to protect others from unjustified
attack.’ Saint Augustine of Hippo (354-430) was of the opinion that all wars, regardless the
causes, produce misery to men. However, there is a category of wars which are justified
because they are reaction to the wrongdoing done by one of the parties. These wars can
be named just wars and they have the character of punitive wars: “For it is the wrong-doing
of the opposing party which compels the wise man to wage just wars; and this wrong-doing,
even though it gave rise to no war, would still be matter of grief to man because it is man’s
wrong-doing.”'’ The wrongdoing that justifies waging war includes unjustified attack, taking
of property and causing damage. Augustine demanded that war must be the only possible
means of punishing the sinner. Moreover, during hostilities, good faith must be maintained,
also in relations with the enemy."!

¢ Gunnar Folke Schuppert, A Global History of Ideas in the Language of Law (Frankfurt am Main: Max
Planck Institute for Legal History and Legal Theory, 2021), 17.

7Ibid, 16.

$ Marcus Tullius Cicero, De officiis libri tres (Leipzig: B. G. Teubner, 1915), 11-15; 83-85; Leszek Winowski,
Stosunek chrzescijaristwa pierwszych wiekéw do wojny [The attitude of Christianity of the first centuries
towards war] (Lublin: Towarzystwo Naukowe Katolickiego Uniwersytetu Lubelskiego, 1947), 9-10.
° Winowski, Stosunek chrzescijaristwa pierwszych wiekéw do wojny, S6.

1° Aurelius Augustine, The City of God, trans. Marcus Dods (Edinburgh: T. & T. Clark, 1871), Vol. 11, 311
(XIX, 7). Augustine emphasized: “For even when we wage a just war, our adversaries must be sinning;
and every victory, even though gained by wicked men, is a result of the first judgment of God, who
humbles the vanquished either for the sake of removing or of punishing their sins:” ibid, Vol. II, 324
(XIX.15). Cf. John Langan, “The Elements of St. Augustine’s Just War Theory,” The Journal of Religious
Ethics 12, no. 1 (1984): 19-38; Andrej Zwitter and Michael Hoelzl, “Augustine on War and Peace,”
Peace Review 26, no. 3 (2014): 317-24.

" Winowski, Stosunek chrzescijaristwa pierwszych wiekéw do wojny, 73-74.

72 ISSN 2227-7153  Philosophy of Law and General Theory of Law 1/2023



In the High Middle Ages, the concept of holy war appeared. An obvious example of wars
that were considered sacred were the Crusades. According to Georges Minois, the concept
of ajust war was, on the one hand, a continuation and secularized modification of the concept
of a holy war, and on the other hand, its development was connected with the consolidation
of royal power. The motives of a just war were to be judged as just, but did not have to be
of areligious nature.'” Saint Raymond of Penyafort (1175-1275) and Saint Thomas Acquinas
(1225-1274) were the two major exponents of just law doctrine of this time. Raymond
formulated five conditions for a just war. The defense of the country or the recovery of property
was the only permissible object (res) of war. The spirit (animus) of war could not include
hatred, the desire to gain power or revenge. Clerical persons (personae) who were forbidden
to fight could not take part in the war. The condition of authorization (auctoritas) was that
the appropriate superior (sovereign) gave permission to wage a war.'* In his monumental
Summa theologiae, St. Thomas presented a just war doctrine with only three conditions. Firstly,
such a war was to be declared by the rightful superior authority (auctoritas principis), and
therefore not by a usurper or a private person. Secondly, the reason for the war was to be just
(justa causa), i.e. Thomas considered the war of plunder to be a crime, and the goals justifying
the war were: protection of the population, fighting against the pagans (although Thomas
was against converting them by force) and repairing the harm done to the rightful authority.
The final condition was the “righteous intention” of the war (infentio recta).'*

During the conflict between Poland and Lithuania with the Teutonic Order (Order
of Brothers of the German House of Saint Mary in Jerusalem), a scholar active in Karkéw,
Pawel Wlodkowic (Paulus Vladimiri, between 1370 and 1373-1435/1436) argued that
awar started solely for the purpose of converting pagans could not be a just war.'s A similar
view was expressed over a century later by Francisco de Vitoria (ca. 1486-1546), who was
arepresentative of the late scholastic Salamanca School and simultaneously, one of the most
important authors writing on the law of war in the 16th century.

IV. The Developed Concept of Just War

The outstanding British historian of ideas, Richard Tuck, distinguished two basic currents
in early modern thought on law of nations. The first one is called humanistic and the

12 Georges Minois, Kosciét i wojna. Od czaséw Biblii do ery atomowej [L>Eglise et la Guerre. De la Bible
alere atomique], trans. Adam Szymanowski (Warszawa: Oficyna Wydawnicza Volumen, 1998), 165-66.
13 Magdalena M. Baran, Znaczenie wojny. Pytajac po wojng sprawiedliwg [ The meaning of war. Asking
about just war] (L£.6dz: Fundacja Liberté, 2018), 192-93; Minois, Kosciél i wojna, 170-71.

!4 Saint Thomas Aquinas, The Summa Theologica, Vol. 11, trans. Laurence Shapcote (Chicago:
Encyclopaedia Britannica, Inc., 1990), $77-81; Saint Thomas Aquinas, On Law, Morality, and Politics,
ed. William P. Baumgarth and Richard J. Regan (Indianapolis and Cambridge: Hackett Publishing
Company, 1988), 220-22.

'S Ludwik Ehrlich, Polski wyktad prawa wojny XV wieku. Kazanie Stanistawa ze Skarbimierza De bellis
iustis [Polish lecture on the law of war of the 15th century. Stanistaw of Skarbimierz’s sermon De bellis
iustis] (Warszawa: Wydawnictwo Prawnicze, 1955), 85-86; Ludwik Ehrlich, Pawet Wlodkowic i Stanistaw
ze Skarbimierza (Warszawa: Paiistwowe Wydawnictwo Naukowe, 1954), 169-72.
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influence of Italian Renaissance thought on it’s concepts is very visible. It puts first the right
of the state, understood as a political community, to security. In this respect, it follows the
path set by Niccolo Machiavelli who was undoubtedly the most influential Renaissance
“philosopher of security” (later, this primacy of security is present, e.g., in the thought
of Thomas Hobbes). This current treats war instrumentally and at the same time allows
colonization as a method of building the state’s power. Moreover, it recognizes that the
superior authority is only slightly bound by moral norms. Tuck sees Alberico Gentili
(Gentilis; 1552-1608) to be the major representative of humanistic current. The second
current, reversely, saw humanity as creating moral community. This current was associated
with late scholastic thought and represented by the leading figures of the Salamanca School:
Francisco de Vitoria and Luis de Molina (1535-1600).'¢

The equivalent of the notion of justa causa in de Vitoria’s concept was injuria which
included the following justifying reasons of war: defending the public good, returning
confiscated property or receiving its monetary equivalent, seizing enemy property to cover
the costs of war and destruction caused by the enemy, achieving peace and security, and
punishing the guilty. Moreover, de Vitoria allowed for a punitive war, but assumed that the
punishment should be proportional to the damage caused to one state by another. Such
reasons for waging a war as the desire to expand territory, the barbarity of certain peoples,
religious differences or the supreme authority’s desire for prestige were described by de
Vitoria as dishonest.'” De Vitoria also paid attention to the manner and consequences
of waging war. He argued that the ruler should give up waging a war for which he had a just
cause if this war were to cause the death of very many people. De Vitoria wrote shortly after
the discovery of America, and the beginnings of colonial expeditions undoubtedly influenced
his thought. He believed that not only the conversion of pagans by force, but also the taking
of their territory could not be justified from the perspective of the law of war. According
to the Spanish philosopher, the conquistadors’ war against the “Indians” (Native Americans)
could only be a just war if it was waged against a chief who punished his subjects for adopting
Christianity.'® Molina dealt with the issue of just war in his work De justitia et jure (1592),

!¢ Richard Tuck, The Rights of War and Peace. Political Thought and International Order from Grotius
to Kant (Oxford: Oxford University Press, 1999), 16-19.
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A. Chevalier-Marescq & Cie, Editeurs, 1903), 109-34; Ernest Nys, “Introduction,” in Francisco
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(Wroclaw: Papieski Wydzial Teologiczny, 2009), 133-46. Albertini, Leuvre de Francisco de Victoria
et la doctrine canonique du droit de la Guerre, 166-77, 224-34; Minois, Kosciél i wojna, 212-16.
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where he also added a new element to these considerations, namely the modern concept
of the sovereignty of state power or the monarch (the concept which was exemplarily
expressed by Jean Bodin). The addition of this element meant that, as scholars dealing with
this issue note, the entire concept of Molina became ambiguous. Molina stated that a war
resulted from harm caused without fault could be considered a just war. Certainly, this may
take place when the harm was real. Molina argued that because monarchs are sovereign,
there is no judge who could assess the fault of state authority." This ambiguity of Molina’s
concept means that, according to some authors, this concept allows many aggressive wars
to be considered just.” Peter Haggenmacher is of the opinion that Molina and other Catholic
thinkers of the period after the Council of Trent fell into contradictions, therefore de Vitoria’s
doctrine should be considered “the decisive clarification” (clarification décisive) of the idea
of just war.”!

The founding father of law of nations, Hugo Grotius (1583-164S) presented the most
famous of early modern doctrines of just war. His thought followed in the footsteps of the
concepts developed on the one hand by the Salamanca School and by Roman Stoics on the
other. The scholar emphasized that the behaviour of states and individuals during both war
and peace was subject to the law of nature which showed what actions implemented natural
justice, being the “sum” of all virtues. According to him, the reasons substantiated a just war
are essentially the same as the reasons for a legal action between natural persons. These
reasons can be reduced to three, namely: causing harm, unlawful taking of property and
commiting offenses which should be punished.? It must be noted that, according to this
Dutch lawyer, harm also meant the need to take defensive actions. The fear of attack could
also justify pre-emptive actions that could meet the conditions of a just war, but this fear
had to be justified by actions taken by the opposing side, such as placing troops at the
border® (it is worth stating that Grotius still permitted private wars, although Gentilis before
him questioned the legality of such wars). Grotius believed that just as individuals should
try to reach a settlement before starting a trial, states should use negotiations or proceedings
before an independent arbitrator before starting a war. When mediation measures fail
to produce results, the use of military force becomes permissible.” Grotius assumed that

19 Cf. Luis de Molina, De Justitia et Jure. Opus in sex tomos divisum (Moguntia: J. G. Schénwetter, 1659),
Vol. I, 409-30.

2% Cf. Minois, Kosciét i wojna, 250.

*! Haggenmacher, Grotius et la doctrine de la guerre juste, 172.

22 Hugo Grorius, De jure belli ac pacis libri tres, Volume Two: The Translation by F. W. Kelsey (Oxford:
Clarendon Press — London: Humphrey Milford, 1925), 171-85 (book II, I, II-XVIII); cf. W. S. M. Knight,
The Life and Works of Hugo Grotius (London: Sweet & Maxwell, 1925), 19697; Franciszek Kasparek,
Zasady Hugona Grocyusza o prawie interwencyi ze stanowiska dzisiejszej nauki filozoficznego i pozytywnego
prawa narodéw [Hugo Grotius’ principles on the right of intervention from the standpoint of today’s
philosophical teaching and positive law of nations] (Krakéw 1872), 34-36, 45; Haggenmacher, Grotius
et la doctrine de la guerre juste, 549-52.

23 Grotius, De jure belli ac pacis libri tres, 549 (book II, XX1I, V); Ibid, 184 (book I1, I, XVII).

% Ibid, 560-63 (book II, XXIII, VII-VIII).
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the state was created as a result of social contract, but this contract did not allow for the right
of resistance on the part of the subjects (citizens). Therefore, according to Grotius, the
subjects had the only allowable means of defense against tyrannical power at their disposal,
i.e. applying for help from a foreign state (sovereign). Thus, the scholar assumed that the
defense of foreign subjects against unjust harm was an acceptable premise for a just war.”®
For this reason, some contemporary authors see Grotius as a precursor of the concept
of humanitarian intervention.? It is worth adding that Gentilis also allowed such
an intervention, while another representative of the school from Salamanca, Francisco Suarez
(1548-1617), strongly rejected its legality.””

Emer de Vattel (1714-1767) was the most famous author writing about the law of nations
in the second half of the 18th century. He based the entire concept on the view that states
are in a specific state of nature, so there is no superior over them. At the same time, he rejected
Hobbes’ view that the state of nature must be a state of actual or potential war. According
to Vattel, the state of nature is only a state of uncertainty.”® Relations between states are not
based solely on force, but also on the principles of independence, equality and freedom
of each state in relations with others.?” The assumption that states are sovereign means that
these principles can be provided to each of them. In this concept, the institution of sovereignty
has a guarantee function. Moreover, Vattel maintains that the virtue of justice, prescribed
by natural law, also applies in relations between states. However, states are only responsible
for unfair actions only in mutual relations, and not in internal relations. Interference with
internal affairs of the state in the name of preventing injustice is contrary to the principle
of sovereignty. Thus, Vattel rejected Grotius’ view on the possibility of intervention
in a situation when the state treats its own subjects unfairly.* Vattel assumed that citizens
had the right to resist, so allowing external interference was not necessary. However,
he believed that once a civil war against a tyrant was underway, the warring citizens could
ask other states to intervene.*!

Vattel believed that repelling an attack and acting to redress harm and punish the state
causing the harm in order to deprive it of the ability to harm in the future could be reasons
for a just war. Doubts about the rights of the parties to a conflict do not automatically make
a war unjust, but Vattel emphasized that the parties must act in good faith and with the
intention of reaching an agreement. According to Vattel, an attempt to resolve the conflict

% Tbid, 583-84 (book 11, XXV, VIII).
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peacefully did not condition the admissibility of war. Moreover, when the reason for the
conflict was minor, but the other side refused to resolve it peacefully, war was permissible.*
The scholar distinguished “essential rights,” i.e. those that were key to sovereignty. In his
opinion, in the case of their violation, a peaceful way to resolve the dispute was completely
out of the question. Like Thomas Aquinas, Vattel also emphasized the condition of righteous
motives in war. As he emphasized, such motives certainly did not include the pursuit
of wealth, the desire to conquer new territory, passions, hatred of a specific nation, the desire
for revenge or the manifestation of power.* Vattel expressed the view that pre-emptive
military action, if based on a real threat and not on unverified suspicions, could be justified.**
Similarly, he justified punitive wars. Therefore, the category of lawlessness justifying war
has been extended to cover threats that are, in a sense, potential. It should be emphasized
that Vattel’s ideas were a kind of swan song for the concept of just war in the law of nations.

V. The Twilight of the Just War Concept

The first factor that cast doubt on the concept of a just war was the spread of a radical
version of the doctrine of state sovereignty. At the end of the 17th century, Samuel Pufendorf
(1632-1694) was the most respected author on the law of nations. He combined the focus
on state security, borrowed from the thought of Thomas Hobbes, with the idea of humanity
as a moral community, which had previously been proclaimed by Grotius. As Richard Tuck
points out, Pufendorf’s position was a point of reference for German scholars of the time.
Christian Wolff (1679-1754) was one of Pufendorf’s most important successors. Wolff
developed the idea of a world moral community and claimed that states, as a result of mutual
agreements, created such a community, namely: civitas maxima. Simultaneously, he accepted
the view of Hobbes who emphasized that the sovereignty of states excludes the existence
of any authority resolving disputes between them. The consequence of this view was the
statement that even if one of the belligerent states had a just reason to start a war, a just
reason to start a war, other states cannot judge how just this view actually was because they
cannot act as judges. Therefore, Wolff believed that states must be free to decide whether
the conditions justifying war were met.>* Molina’s considerations, mentioned earlier in this
article, showed that the adoption of the modern doctrine of sovereignty led to ambiguity

32 Vattel, The Law of Nations, 223-28.

3 Cf. Ibid, 243-47, 254.

3 Cf. Ibid, 304. It is worth adding that the Scottish thinker Adama Ferguson (1723-1816), recognized
by Ludwik Gumplowicz as the founder of the sociology of war, allowed not only a pre-emptive attack,
but also a war initiated to stop the development of the power of another state. Ferguson expanded and
at the same time “diluted” the concept of just war even more than Vattel: Adam Ferguson, Principles
of Moral and Political Science. Being Chiefly a Retrospect of Lectures Delivered in the College of Edinburgh
(London: A. Strahan and T. Cadell - Edinburgh: W. Creech, 1792), Vol. 11, 300-02. Cf. Ludwik
Gumplowicz, Die soziologische Staatsidee (Graz: Leuschner & Lubensky, 1892), 67-70.

35 Christian Wolff, Jus gentium methodo scientifica pertractatum. Voliume 2, trans. J. H. Drake (Oxford:
The Clarendon Press — London: H. Milford: 1934), 324-25; cf. Ludwik Ehrlich, “The Development
of International Law as a Science,” Hague Recueil I (1962): 232-35.
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in considerations about a just war. Deriving extreme consequences from this doctrine makes
concept of a just war impossible.

The gradual departure from the idea of law of nature and the adoption of positivism in the
theory of the law of nature, which took place in the second half of the 18th century, was
another factor influencing the decline of the concept of just war. Johann Jacob Moser
(1701-178S), a prominent German lawyer who adopted positivism, proposed focusing
on the concept of legal war (bellum legale) and examining whether a given cause of war was
not excluded between specific parties due to the provisions of the treaty concluded
by them.* Although the turn of the 18th and 19th centuries in Europe was a period
of constant wars, another German professor, Georg Friedrich von Martens (1756-1821),
was of the opinion that the norms of natural law had never been realized in positive law
to such an extent as in his times. He distinguished fundamental rights in the law of nations
(droits primitifs) which were protected by both natural law and positive law. These included
the right to security and independence, the right to occupy territories not held by other
states and to enter into treaty relations with others.*” The violation of the right to security
and independence by another state justified a declaration of war.

VI. Concluding Remarks: The Possibility of Renaissance of the Just War Concept

The category of justice continues to be one of the most widely discussed in the philosophy
of law. There are also many opponents of using this category. Leon Petrazycki (1867-1931)
was one of the most ardent among them. He argued that all judgments about justice are
in fact the judgments of emotions. Judgments about justice are always projections of the
intuitive law of persons who use category of justice.’ In his early work, Die Lehre vom
Einkommen (“The doctrine of income”), Petrazycki ridiculed all attempts to create a coherent
concept of distributive justice. According to him, any attempt to create such a concept is of
subjectivist character and each is marked by “crude, unreasonable materialism.”* However,
later attempts to create a theory of distributive justice, to mention only presented by John
Rawls and Amartya Sen,* prove that it is difficult to eliminate the very category of justice
from the philosophy of law. Petrazycki himself proposed replacing the category of justice

3¢Joachim von Elbe, “The Evolution of the Concept of the Just War in International Law,” The American
Journal of International Law 33, no. 4 (1939): 683; cf. Robert A. Kann, “The Law of Nations and the
Conduct of War in the Early Times of the Standing Army,” The Journal of Politics 6, no. 1 (1944): 99.
37 Kann, “The Law of Nations and the Conduct of War in the Early Times of the Standing Army,” 99-100, 104.
3 Leon Petrazycki, Teoria prawa i paristwa w zwiqzku z teorig moralnosci [ The theory of law and the state
in connection with the theory of morality], ed. Wiktor Le$niewski (Warszawa: Paristwowe Wydawnictwo
Naukowe, 1960), Vol. I, 288-95; Leon Petrazycki, Law and Morality, trans. Hugh W. Babb (Cambridge,
Mass.: Harvard University Press, 1955), 241-44.
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0 Cf. John Rawls, A Theory of Justice (Cambridge, Mass.: Harvard University Press, 1971); Amartya
Sen, The Idea of Justice (Cambridge, Mass.: The Belknap Press of Harvard University Press, 2009).
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with the ideal of universal love which was by him the rebirth of the law of nature.* This ideal
is even more ambiguous than the concept of justice, not to mention that it is difficult
to imagine its practical implementation. It should also be emphasized that the controversy
surrounding distributive justice does not concern to the same extent retributive justice,
which, after all, refers to the redress of suffered harm. References to the concept of justice
also appear in many legal systems. Therefore, the ambiguity of the concept of justice is not
an obstacle to the introduction or use of the concept of just war.

Replacing the concept of war with the concept of armed conflict in international law was
associated, first of all, with the desire to eliminate wars as a means of implementing state
policy (General Treaty for Renunciation of War as an Instrument of National Policy, known
as the Kellogg — Briand Pact of 1928; Article 2 (4) of the United Nations Charter). Secondly,
the purpose of this was to extend the protection guarantees for civilians, private property
and cultural property, that were established in international humanitarian law in the case
of war, to all armed contflicts, regardless of whether the parties were states or any “organized
armed groups.” Certainly, extending these guarantees is expedient, appropriate and
uncontroversial.* However, there is a price that must be paid for abandoning the concept
of war (and of just war in particular), namely, the concept of armed conflict has a rather
vague connotation and is therefore susceptible to being diminished or “diluted.” Any armed
conflict can be called a “special military operation” (cneyuarvras soennas onepayus), so the
actual nature and meaning of the conflict are no longer clear. However, there is a price that
must be paid for abandoning the concept of war, namely, the concept of armed conflict has
a rather vague connotation and is therefore susceptible to being diminished or “diluted.”
Any armed conflict can be called a “special military operation” (cneyuasvras soennas one-
payus), so the actual nature and meaning of this conflict is no longer clear. The category
of just war, if understood precisely, provides a clear connotation that is missing in the concept
of armed conflict. Undoubtedly, the notion of just war shapes the attitudes towards
a phenomenon which is named by it. Simultaneously, the marginalization of the concept
of war in international law has caused this concept to be abused in the current political
discourse and used for current political purposes. An example would be the phrase “war
on terrorism.” The term “just war” has also been used to justify, for example, the American
military operation in Iraq as an example of so-called preventive use of force.*

In my opinion, Michael Walzer may have been right when he wrote that “a theory of just
and unjust uses of force” is needed today.* Walzer explained his view as follows: “When

* Cf. Petrazycki, Die Lehre vom Einkommen, I1. Band, 477-78, 486.

# The fraze used in the International Criminal Tribunal for the former Yugoslavia’s judgement in the
case Prosecutor v. Dusko Tadi¢, 1T-94-1-AR72, Appeals Chamber, Decision, 2 October 1995, point 70.
# The Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict
of 1954 could serve as the example of sucha n extantion.

*# Cf. David Mellow, “Iraq: A Morally Justified Resort to War,” in War, Torture & Terrorism, ed. David
Rodin (Oxford: Blackwell Publishing, 2007), 51-70.

* Michael Walzer, Just and Unjust Wars: A Moral Argument with Historical Illustrations (New York:
Basic Books, 2006), XV.
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we define the criteria by which war and the conduct of war can be judged, we open the way
for favorable judgments. Many of these judgments will be ideological, partisan, or hypocritical
in character and, therefore, subject to criticism, but some of them, given the theory, will
be right <... > There is no need to comment here on Walzer’s own considerations and the
doubts they raise. Suffice it to say that the reflections of Francisco de Vitoria that I have
mentioned show that the concept of a just war can be used effectively and in a way devoid
of hypocrisy. As I have shown, the concept of just war ceased to be used, firstly, due to the
hypertrophy of the idea of state sovereignty, and secondly, because legal positivism became
the dominant view on the essence of law. It seems that contemporary international law
no longer fetishizes sovereignty so much and is no longer based on extreme positivism.
Therefore, there may be room for the concept of just war in the contemporary international
law if it is understood as an exception to the general principle of refraining from using force
and its premises are defined with appropriate precision and very narrowly. The reasons
justifying such a war had to include only an open attack or interference with the functioning
of state authorities by other states.

© P. Szymaniec, 2023
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IIvorp MInmanen. Yu moTpi6HEe HAM IOPHAMYHE IOHSITTS CIPABEAANBOI BiliHA?

AmnoTanis. Y cTaTTi npeaCTaBAeHI BUTOKH Ta PO3BUTOK IOPUANYHOI KOHITEIIINil CIIpaBeAANBOI BIlTHI
Bip Llumiepona oo Emepa pe Batreas. ITopynryeTscst muTaHHS mpo 3HAIYIiCTh CAMOTO IThOTO MOHATTSI.
ABTOp ITOKa3ye, MO CYTiHKH I[bOTO MOHATTS 3yMOBA€HI, ITO-TIep1e, rimepTpodicro iaei AepkaBHOTO
CyBepeHiTeTy, a II0-ApYyTe, [IepeBXAHHSIM [IPABOBOTO MO3UTHBI3MY. Ba 6iAble, cTBEpAKY€ETHCS,
IO KOHIIEMLIiS CIIPaBEAAMBOI BITHM MOXe 6yT14 BUKOPHCTaHa ePeKTHBHO i 6e3 AMILIEMIPCTBa, K I10-
KasaAMipel q)paHLlI/ICKO ae Bitopia. Ha oymKy aBTOpa, y cydacHOMY Mi>KHapOAHOMY IIPaBi MOKe 6yTI/I
MicIje AAS AyPKe BY3bKO CPOPMYAbOBAHOTO ITOHATTS CIIPABEAAMBO] BilTHHL.

KarouoBi cAoBa: cripaBepAVBa BilTHa; CIIpaBeAAMBICTD; pirocodis mpasa; MbKHApOAHE ITPABO; BiltHA.

Piotr Szymaniec. Do We Need the Legal Concept of Just War?

Abstract. The article presents the origins and development of the legal concept of just war from
Cicero do Emer de Vattel. The question about the significance of this very concept is raised. The
author shows that the twilight of the concept was caused, firstly, by the hypertrophy of the idea
of state sovereignty, and secondly, by the predominance of legal positivism. Moreover, it is argued
that the concept of a just war can be used effectively and in a way devoid of hypocrisy, as the ideas
of Francisco de Vitoria revealed. In the author’s view, there may be room for very narrowly coined
concept of just war in the contemporary international law.
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“BASED ON ACCURACY.”
THE PARALLELS BETWEEN LAW AND POETRY IN WARTIME

True poetry
is always based
on accuracy.”

. Introduction: Why Law and Poetry?

his essay aims to discuss some common points between law and poetry in what
they say, and what they do, in the face of war. Both law and poetry are regarded
here as special forms of discourse, or (as Weisberg and Barricelli put it) “a
formalized attempt to structure reality through language.™ “Structuring reality” means
naturally something more than merely reflecting it. It is rather shaping the reality with
specific forms, unique to each of these discourses. The world description offered by law
differs from those of other forms of discourse, say, particle physics or TikTok. Our aim,
therefore, is to expound affinities between how poetry and law structure their realities.
Just as with any other social discourse, law and poetry have various impacts on social
relations, thanks to the performative dimension of language. In other words, social discourses
are not only about “saying” but also about “doing” by words. Such impacts, which are

traditionally categorised as social functions of language, are also of interest in this study.

" Maciej Pichlak, dr. hab., Professor, Department of Legal Theory and Philosophy of Law, Faculty
of Law, Administration, and Economics, University of Wroctaw (Poland).

Maneit ITixAsIK, AOKTOp IOPUAMYHUX HayK, AOLIeHT KapeApH Teopii mpaBa Ta pirocodii mpasa Pakyavrery
TpaBa, aAMiHiCTpyBaHH: Ta ekoHOMikH, Bporaascokuit yrisepcurer (IToabma).

e-mail: maciej.pichlak@uwr.edu.pl

ORCID ID: 0000-0001-5113-9537

Bartosz Suwinski, dr., Assistant Professor, Polish Language Department, Institute of Literature,
University of Opole (Poland).

Baprom CyBiHCHKUI, KAHAMAQT IOPUAMYHHUX HAyK, AOLIEHT KadpeApHU MOAbChKOI MOBH [HCTHTYTY
aireparypu, Onoabcokuit yrisepcuter (IToapma).

ORCID ID: 0000-0003-4189-519X

! Serhiy Zhadan, “Wielcy poeci smutnych czaséw” [“Great poets of sad times”], in 100 wierszy
wolnych z Ukrainy [100 free poems from Ukraine], ed. and trans. Bohdan Zadura (Kotobrzeg: Biuro
Literackie, 2022), 5-7. Trans. to English Maciej Pichlak.

?Richard H. Weisberg and Jean-Pierre Barricelli, “Literature and the Law,” in Interrelations of Literature,
ed. Jean-Pierre Barricelli and Joseph Gibaldi (New York: The Modern Language Association
of America, 1982), 150.

1/2023 Oinocodia npasa i 3aransHa Teopia npasa  ISSN 2227-7153 83



Hence, it is both the saying and doing of law and poetry — their forms and functions — that
we are going to track in the paper.

The title of the issue to which we submit the paper is “Law and War: Voices of Philosophers.”
An immediate question occurs hence, why confront law with poetry rather than philosophy?
Why do we decide to engage in this interdisciplinary dialogue, and therefore to go out of the
box of each one’s expertise? There are at least two reasons for such a confrontation, no matter
how challenging it is.

The first reason is related to the endemic Polish perspective of both authors of this paper.
In Poland, when we think about war, our thoughts go spontaneously and irresistibly to World
War Two. And it was poetry, much more than philosophy, that gave a common voice to the
Polish experiences of wartime and occupation. Like Gadamer said: “The poetic word, too,
often becomes an attempt to find out what is true, because the poem awakens the hidden
life in words that seem weathered and worn out, and teaches us about ourselves.”

The horror of those days gave birth to the “splendid generation” of outstanding poets,
including Nobel Prize-winning Czestaw Milosz and Wistawa Szymborska (but also Zbigniew
Herbert, Tadeusz Rézewicz, Krzysztof Kamil Baczynski, Tadeusz Gajcy and others). The
poetic discourse has dominated the general consciousness and collective memory of war
and remains the primary point of reference in that respect. In Poland, when we think and
speak about war, we do it through poetry.

All this explains our personal commitment, but might be of little relevance to external
readers, settled in other contexts and traditions. After all, war (sadly as it is) is a global
experience. It has also been reflected in all possible discourses, including all available forms
of artistic expression: prose (e.g. Remarque’s “All Quiet on the Western Front”), non-fiction

>«

(Alexievich’s “Boys in Zinc”), cinema (Coppola’s “Apocalypse Now”), painting (Picasso’s
“Guernica”), music (Penderecki’s “Threnody to the Victims of Hiroshima”

By referring to the poetic discourse on war, and to our Polish cultural competencies, by no
means we deny the validity of other discourses and alternative perspectives. Still — and this
is the second, more universal reason for our choice — there are some intriguing affinities
between poetry and law that deserve exploration on their own terms. The affinities include
how both discourses describe the reality, and how they affect social relations: how they
“structure” the reality of war.

Section 2 provides a general theoretical background for “law and poetry,” as a sub-
discipline of law and literature studies. In Sections 3 to S, we discuss three parallels between
the discourses of poetry and law, in the manner of describing the world, the role in shaping
collective memory, and rejoining together conflictual parties. In a sense, these three points
may be perceived as parallels in legal and poetic semantics (describing the extralinguistic
reality with linguistic signs — Section 3), pragmatics (practical function of both discourses —
Section 4), and syntax (forms of uniting diverse elements into one structure — Section S).

3 Hans G. Gadamer, Prawda i metoda. Zarys hermeneutyki filozoficznej [ Truth and method. Outline
of philosophical hermeneutics], trans. Bogdan Baran (Warszawa: PWN, 2013), 604.
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The analyses in these sections are additionally inspired by selected poems of Ukrainian and
Polish authors writing about war — most notably of Serhiy Zhadan, probably the most
relevant contemporary Ukrainian poet. Section 6 concludes.

Il. Theoretical Background: The Links between Law and Poetry

“Law and poetry” may be perceived as a sub-discipline of the “law and literature” studies —
even though a relatively underresearched one. Of course, there is neither space for nor point
in describing here all the tenets and varieties of this rich theoretical movement. Let us note
just one point instead, about the dominant approach: Most of the studies in the field of law
and literature focus on the differences between these two narratives. In a nutshell, the claim
is that literature (resp. poetry) may bring into legal thinking what law lacks, or is short of:
imagination, creativity, and sensitivity to the human condition. Hence, literature
is recommended to legal professionals (and “law and literature” courses are offered to law
students) to broaden their imagination and deepen their understanding of human and social
contexts of law. Literature is useful to lawyers, the argument goes, because it is so much
different from the legal mindset.*

This is a valid perspective. Still, in this article we take an opposing view: rather than
stressing their disparities, we focus on similarities between law and poetry. This may seem
paradoxical at first sight, but we hope to prove that this is also a legitimate way of approaching
relations between these two discourses. We are encouraged by the fact that we are not alone
in this way. Great figures have preceded us in stressing the links between the two fields —
most notably Percy B. Shelley, the canonical English poet. In his often-quoted statement,
Shelley claims that “poets are the unacknowledged legislators of the World” — for they
discover “those laws according to which present things ought to be ordered” and behold
“the future in the present.”® There is more to these words than just a catchy saying. Shelley
repeats this thought in the context of the political turmoil of his days (what he calls a “civil
war”), in his remarks on needed political reform.° Apparently, for Shelley, these are poets
who can offer perspectives for terminating havoc and transforming society into the post-
crisis stage. This goes hand in hand with Serhiy Zhadan’s appeals to “poets of sad times” that
they should “speak about hope” when others say about anxiety, dead-ends and lack
of chances.” For both writers, therefore, poetry has a relevant political role to play, particularly
in sad and turbulent days.

* For an example of this perspective, see Kieran Dolin, A Critical Introduction to Law and Literature
(Cambridge: Cambridge University Press, 2011), 6-9, and the literature cited. In the field of legal
education, see Bald de Vries, “Law, Imagination and Poetry. Using Poetry as a Means of Learning,”
Law and Method (2019), https://doi.org/10.5553/REM/.000039.

3 Percy B. Shelley, “A Defence of Poetry,” in Selected Poems and Prose, ed. Jack Donovan and Cian Dufty
(London: Penguin Books, 2016).

¢ Percy B. Shelley, “A Philsophical View of Reform,” in Selected Poems and Prose.

7Zhadan, “Great poets of sad times.”

1/2023 Oinocodia npasa i 3aransHa Teopia npasa  ISSN 2227-7153 85



More recently, such authors as James Boyd White® and Alyson Spratkin’ delved into some
parallels between law and poetry, for instance in how they use language to communicate
ideas, what methods of interpretation are employed in both fields, and how they are taught
in formal university education. In this vein, White noted the attention to each piece of the
text and single words, none of which should be regarded as redundant (the method of close
reading, or “literal interpretation” as this term is understood in law). This is accompanied
by the search for the coherence of the whole text — a poem, a legislative instrument,
or a judicial opinion (what law calls “systemic interpretation”).

There are also further, deeper aflinities between law and poetry, on the level of their ethical
commitments. Both poetry and law can be said to elevate the dignity of every single person
to the rank of priority. They call for weaker and silenced voices. Poetry — like law — is an
interventional activity in a sense that it tries to create a context in which each voice will
resound. It is the domain of freedom, repelling the temptations of the market, a space for
an open debate and dialogue. It is an open space confronting different points of view with
each other, multiplying the experience of reality. Poetry, like law, is the art of negotiating,
clashing arguments, and freeing up space for someone else’s voice so that it can fully articulate
its truth. It tries to ground its order, its “world,” based on the values of the writer. In his essays,
Leszek Koczanowicz remarks: “If politics is the domain of freedom, we are certainly unable
to define it.”'° We can replace the word “politics” with “poetry” here and make further attempts
to define it. Poetry commemorates, saves from oblivion, builds bonds. If there is a community
oflaw and poetry, it is undoubtedly based on a community of sensitivity and ethical obligations.
Like Tzvetan Todorov said: “Literature can do alot. It can give us a helping hand when we are
deeply depressed, help us towards other human beings, help us to understand the world
better, and even help us to live. By that, I do not mean it is some kind of soul rejuvenation
centre, but since it reveals the world to us, it can transform each of us from the inside out.”"!

Needless to say, all the abovementioned claims apply only to certain types and uses of both
poetry and law. This is inevitable, considering the immense internal diversity of both
discourses. There is neither a single model of poetry nor law. Poetry comprises multiple
genres and sub-genres, from romance to sonnet to haiku, and accepts various styles, tones
and forms of expression. The same stands for law, with such genres as legislation, judicial
opinions, bills of indictment, etc. More importantly, both may and have been used to serve

8 James B. White, “The Judicial Opinion and the Poem: Ways of Reading, Ways of Life,” in Heracles’
Bow: Essays on the Rhetoric and Poetics of the Law (Madison, London: The University of Wisconsin
Press, 1985).

® Alyson Sprafkin, “Language Strategy and Scrutiny in the Judicial Opinion and the Poem,” Law &
Literature 13, no. 2 (2001).

1°Leszek Koczanowicz, L¢k i ol$nienie. Eseje o kulturze niepokoju [Fear and dazzle. Essays on the culture
of anxiety] (Warszawa: IBL PAN, 2020), 119.

" Tzvetan Todorov, “Po co nam literatura”? [“What do we need literature for?”], trans. Olga Mastela,
in Literackie doswiadczenie nowoczesnosci. Antologia artykutéw z “New Literary History” [ Literary experience
of modernity. Antology of articles from “New Literary History”] (Warszawa: IBL PAN, 2017), 79.
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various goals and interests, from promoting liberty to justifying terror. Thus, both law and
poetry are characterised by what White calls “many-voicedeness:” they are “profoundly
against monotonal thought and speech, against the single voice.”**

As a consequence, we are condemned to partial descriptions. It should be stressed that
our approach is by principle affirmative to both law and poetry. We try to find out what
positive role they can play in “sad times,” being fully aware that they may also serve
as ideological instruments in hands of autocrats. It is sometimes claimed that what such
instrumental uses produce is usually bad poetry and bad law, but we are not sure of whether
such claims offer more than a false consolation. Rather, the potential instrumentalisation
oflaw and poetry is a factor that increases the need for, and the relevance of, this type of their
interpretation that we propose here.

lll. To Describe

Aswe already noted, law and poetry are types of discourses, and therefore they both bring
their unique forms of description of the world. Pierre Bourdieu noted that “[1]aw is the
quintessential form of the symbolic power of naming”" and the same holds for poetry.
There are at least two points in which both discourses resemble each other in how they name
and describe. These are, as we show beneath, the search for linguistic precision and the focus
on individual cases. Let us begin their discussion by introducing a passage from Zhadan’s
poem “Great poets of sad times:”

And because birds do not listen,
the poet begins to count them
in their autumnal, sky flocks.

He carefully counts, writes down
every swallow in his notebook.
As many as flew away

should come back.

All must be counted.
None should be forgotten.

True poetry
is always based
on accuracy.'*

2 White, “The Judicial Opinion and the Poem,” 124.

3 Pierre Bourdieu, “The Force of Law: Toward a Sociology of the Juridical Field,” Hastings Law
Journal 38 (1977): 838.

*Zhadan, “Great poets of sad times.”
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Both abovementioned aspects are present here: the focus on the individual (due to which
the poet “writes down every swallow in his notebook”), and on precision or “accuracy.” But
what do the swallows from the poem represent? The answers, as always in interpreting great
poetry, may vary. Let us follow an interpretation that puts this text in the context of war.
According to this interpretation, the swallows symbolize the victims of war: soldiers who
went to a battlefront, and civilians who have stayed in conquered territories. All those who
were killed, lost, captured, or buried secretly. This interpretation gets stronger grounding
if one reads Zhadan’s text as a dialogue with the poem by Zbigniew Herbert, “Mr Cogito
on the Need for Precision:”

Mr Cogito
is alarmed by a problem
in the domain of applied mathematics

the difficulties we encounter

with operations of simple arithmetic
<>

over the immensity of history
wheels a spectre

the spectre of indefiniteness

How many Greeks were killed at Troy
- we don’t know

to give the exact casualties
on both sides

in the Battle of Gaugamela
at Agincourt

Leipzig

Kutno

<>

somewhere there must be an error
a fatal defect in our tools

or a sin of memory

and yet in these matters

accuracy is essential

we must not be wrong

even by a single one
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we are despite everything
the guardians of our brothers'®

One can note an intriguing interplay between these two poems. Herbert makes explicit
what Zhadan suggests: the universality of the problem and the related ethical challenge. The
same story repeats on every war and battlefield — from Troy to Gaugamela to Kutno. The
story of the impossibility, and the necessity, of fulfilling the demand to take into account,
and by this virtue show respect to, every individual. “All must be counted. None should
be forgotten,”'® and “we must not be wrong even by a single one:”" this is the impossible
ambition of both poetry and war.

1. In the search for precision

Poetry is a permanent lesson in attention. A lesson in precise thinking. An affirmation
of individual consciousness trying to tell the life of her thoughts. It directs its light to what
is singular and separate. Poetry draws our attention to the world, as it was, showing that it is
an eternal becoming and constant transformation, which words can only try to accompany
somehow. Poetry is the greatest civic lesson of attention — to another human being, to this
tree, bird, bottle cap, or garbage. Who of today’s young people can name three trees and
three birds that one passes on the roads of everyday routine activities? Poetry is also the
ability to enter the silence, come to terms with the unspoken, and accept the impossible.
Poetry takes the side of truth, examines the use of words, and stigmatizes abuses towards
others and otherness. A good reading of a poem is primarily about the existential experience,
and only then about an attempt to understand it, to place it on the plan of action. Conciseness,
simplicity — these are the names of these poems that hit us the hardest. The precision
of simplicity has the power to attract our attention and direct it to specific areas illuminated
by the subjective light of our imagination. Poetry focuses on the concrete, the detail, the
word. Andrzej Zawada noted in that context:

Literature is perhaps even older than science and, like science, serves cognition. But because
it examines the inner reality of humans, immaterial and unique, immeasurable, and therefore
non-objective, it is considered a figment of fantasy. Although it is to the same extent as quantum
physics, organic chemistry or mathematics.'®

If one moves to the law, naming and describing accurately is the primary, most elementary
role of law. How to call what was done by the Russian army in Bucza, Irpin, Mariupol, and
other places? What is the status of Ukrainian territories unlawfully annexed by the Russian

'S Zbigniew Herbert, “Mr Cogito on the Need for Precision,” in Report from the Besieged City and Other
Poems, with the assistance of John Carpenter, and Bogdana Carpenter (Oxford: Oxford University
Press, 1986).

16 Zhadan, “Great poets of sad times.”

7 Herbert, “Mr Cogito on the Need for Precision.”

18 Andrzej Zawada, “Pracownia literacka” [ “Literary studio”] (Wroclaw: Warstwy, 2021), 183.
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Federation? To answer this type of questions, law is the best instrument at our disposal. The
law can reach the level of precision unavailable to other discourses because every word
counts here, and it establishes differences that may be inexistent in other discourses. To offer
but one example: the difference between homicide, manslaughter and murder may be opaque
for most people, yet it is consequential legally speaking. The law defines precise, clear-cut
lines in what otherwise would be blurred — and it is very “poetic” in that respect. As Sprafkin
aptly noted:

Law <...> produces the judicial opinion, in which the slightest nuance in language could mean
the difference between one argument prevailing and another <...>. Poetry <...> produces the
poem, in which the slightest nuance in language could mean the difference between one self-
discovery and another, between one self-denial and another."”

2. Focus on individual

In their interest in individual beings and details, both law and poetry differ sharply from,
e.g., politics or economics. The latter are interested mainly in massive processes and broad
categories. The former pay attention to individuals and their unique experiences. Dozens
of tanks, thousands of soldiers, millions of bullets: this is what matters in wartime politics.
One bullet, one victim, one perpetrator — politically irrelevant — might be of focal interest
for poetry and law.

This approach characterises, once again, the poetic language of Zhadan. Zhadan is a poet
of great class and mastery, whose language solidifies with pure sounds and moods. He shares
his delight with us. He looks at birds and trees sensually, following the flight of a single quill,
paying attention to a protruding root. Colours and scents, places and voices, people and
animals, day and night, numerous wavings and imperceptible changes of volatile and solid
states of matter and dispersion organize his eye and mind to a complete extent. Joy and
sadness, fear and anxiety, melancholy and given glances, minutes. That’s what poems are for,
to tell us about it — about a tiny life in a universe of matters and events, which are sometimes
taken care of by the second, as fragile as the first.

Poetry is a lesson in central and peripheral seeing at the same time. The detail occupies
poetry constantly. Its domain is not failing to notice what is different, what is unique and
separate. Poetry is interested in existence, fragments of thoughts, vibrations of the membranes
of the mind. An inclination for details is its undeniable ability. The field of the poem’s
attention reveals everything that is the sum of the poet’s attention — the semantic field of their
meditation here and now, their fixation on the present. Poetry speaks with an ordinary
person, representing the name of the author who writes it. It is an autonomous and personal
voice, looking for a “you.” It usually does not give up its subject competencies, it is stubbornly
single, individual, the only one. Working with a poem is, above all, learning to see details,
and the ability to notice overlooked and smallest things. Poetry is approaching reality,

' Sprafkin, “Language Strategy and Scrutiny in the Judicial Opinion and the Poem,” 283.
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processual nature we hardly remember. It embraces with its verses everything that wants
to advertise itself to us with its content.

The interplay of individual and universal, already noted in poetry, is also definitional for
law. The law usually perceives an individual as an instance of a universal category: as a “case”
that is interpreted with abstract and universal norms. The paradox of law is that to do justice
to a particular individual it must abstract her to such categories, for justice, and justification,
require universalisation (or, at least, universalizability).° Hence, every legal decision “is
about particular persons, part of whose nature or circumstances enable us to state that they
belong in certain classes, satisfy certain predicates, or instantiate certain universals.”*!

It would be wrong to conclude, though, that the law fully subordinates particular
to universal, or that individual evaporates in abstract categories. There are at least three
reasons why the individual must not be denied in legal decision-making. First, many legal
norms are deliberately open and/or flexible, and by this virtue, they require to consider the
particularities of the case in their application. Second, in the situation of conflict between
two alternative norms, the reference to a particular, unique situation under decision may
be the only way to counterweigh conflicting norms and decide which of them should prevail.
This applies especially, but not solely, to conflicts of general principles. Third, a court (or
another decision-making authority) should always be aware of the possibility that legal
norms are illegitimately over- or under-inclusive to the case at hand. In other words, it should
be ready to ask whether the law rightly binds specific legal consequences with a particular
situation. If the answer is negative, it should launch legal creativity to give the individual
what is due.

These three ways of taking a particular into account may be called, following traditional
legal terminology, intra legem, praeter legem and contra legem. All of them prove that the
relationship between individual and universal in law is far from being straightforward. It is
full of dialectical interplay of both components, none of which can be subordinated
to another. And again, law resembles here poetry, which treats particular persons, objects
or situations described in a poem as representations and instantiations of more general ideas.
Hence, as White puts it: “Both poetry and law unite the particular and the general, the image
and the idea, the general principle and the particular case.”*

IV. To Remember

Both the law and the poetry are the media of individual and collective memory. They
memorise, and stitch together the past and the future, with the hope that the future will
allow us to deal with the past. This is a “therapeutic” role of memory that has been noted
by Zhadan in another poem:

2 Neil MacCormick, Rhetoric and the Rule of Law: A Theory of Legal Reasoning (Oxford, New York:
Oxford University Press, 2010), 97-100.

1 Ibid, 83.

> White, “The Judicial Opinion and the Poem,” 119.
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She’s fifteen, sells flowers at the train station.
Sun and berries sweeten the oxygen beyond the mines.
Trains stop for a moment, move further on.
Soldiers go to the East, soldiers go to the West.

<>

Her memory is being formed, consolation formed.
Everyone she knows was born in this city.
At night she recalls everyone who left this place.
When there is no one left to remember; she falls asleep.”®

In the poem, memory brings consolation and allows coming to terms with reality. But
memory may also serve to document wrongdoing, to witness crime — and both these
functions are equally important in the context of war. This is the latter that Czeslaw Milosz
wrote about: “You who wronged a simple man / <...> Do not feel safe. A poet remembers.
/ <...>The words and deeds shall be written down.””* Therefore, let us analyse how poetry
and law serve memory.

1. Remembering in poetry

Poetry saves us from oblivion and gives testimony. Poetry and memory are closely
intertwined, and one is dependent on the other. Poetry is an attempt to stop time, to rewrite
presence into a poem. Poems can remember like people and carry their difficult truths, their
wounds and anxieties, resonating anew with each subsequent reading. “A poet remembers,”
as Milosz wrote. The poems remain and can be a constant indictment, or an everlasting
admiration for reality, fragments of which poetry includes between its lines. Memory has
the power of creation, deciphering the past, arranging it in its own way — similarly, poetry
treats the past as a span to its present.

It was also the poetry that recorded the experience of the most tragic moments of 20th-
century history. It tried to describe the world of the “inverted apocalypse.” It was often
an asylum for a battered imagination looking for a form to channel its despair. What can
we add to Tadeusz Borowski’s verses devoted to the inhuman times of World War II and the
attempt to deal with the trauma experienced? Borowski writes about the lack of exit from
existential paralysis of people affected by the experience of war. He writes about a man who
becomes his own caricature. Stripped of all signs, he stumbles over his own steps
in a dehumanized world. He lacks orientation and morality seems like a pipe dream. Lost,
he finds no respite, neither waking nor asleep:

2 Serhiy Zhadan, “*** [She’s fifteen, sells flowers at the train station],” trans. John Hennessy and Ostap Kin,
accessed October 10,2022, https://intranslation.brooklynrail.org/ukrainian/three-poems-by-serhiy-zhadan/.
** Czestaw Milosz, “You Who Wronged,” trans. Richard Lourie, accessed October 10, 2022, https://
www.poetryfoundation.org/poems/49482 /you-who-wronged.
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neither verse nor prose,
just a piece of rope
only wet earth —
here is the way back.
neither bread nor vodka,
only wrath and short anger,
only more and more —
this is youth and love.
neither dream nor waking,
nor laughter and fun,
only crying at night catches —
here is a knife, rope and paper.”

A few gestures, a few movements of the imagination. Finality as a solution to a painful
existence devoid of valuesin times when human ideals were buried and abandoned in rubbish
heaps, set with their backs to tradition and the past. Poetry remembers. At a time when evil
is taking its toll, poetry becomes a realm of living memory, a space for witnessing.

2. Remembering in law

The law, too, plays a critical role in crafting collective memory. What might be less obvious,
is the increasing tendency in recent decades to legally regulate the manner of remembering
historical events — a phenomenon that has been named the “memory laws,” laws aimed
to “regulate historical discussion and collective memory.”* The growing significance of such

”27 which means the

laws fuels claims about the rise of “mnemonic constitutionalism,
constitutionalisation of official interpretations of the past.

Memory laws raise serious doubts as vulnerable to political instrumentalisation and
potential tools of limiting basic freedoms and censorship.*® Still, the mnemonic role of law
is not limited to this type of provisions. Every court’s verdict offers an official interpretation
of past events and can be seen, hence, as a measure of shaping and sanctioning memory. But

the law does more: it serves also as a tool of official oblivion, of forgetting. In such institutions

25 Tadeusz Borowski, Wspomnienia. Wiersze. Opowiadania [Memories. Poems. Stories] (Warszawa:
PIW, 1981), 35. Trans. to English Elzbieta Olak.

*¢ Uladzislau Belavusau and Aleksandra Gliszczyniska-Grabias, “Memory Laws: Mapping a New Subject
in Comparative Law and Transitional Justice,” in Law and Memory: Towards Legal Governance of History,
ed. Uladzislau Belavusau and Aleksandra Gliszczyniska-Grabias (Cambridge: Cambridge University
Press, 2017), 1.

7 Uladzislau Belavusau, “Final Thoughts on Mnemonic Constitutionalism,” accessed February 24, 2023,
https://verfassungsblog.de/final-thoughts-on-mnemonic-constitutionalism/.

8 See Belavusau and Gliszczyniska-Grabias, “Memory Laws;” Filip Cyuriczyk, “Instrumentalization
of Law in the Context of Memory Policies in Central and Eastern Europe after 1989,” Archiwum Filozofti
Prawa i Filozofii Spolecznej 3 (2020).
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as expiration, abolition or amnesty, the law let us forget. This aspect of law has been called
“Lethe’s law;” from the ancient Greek goddess of oblivion.” Thus, one can note one more
dialectical tension within the law, between two Greek goddesses: Mnemosyne and Lethe,
memory and oblivion. Some facts are officially preserved in memory, some others are
decided to be forgotten. The question is, who makes such decisions, in what procedure and
with what criteria? These dilemmas are particularly vivid in the area of transitional justice,
but they are present in the everyday operation of law as well.

V. To Rejoin
1. Joining a polyphonic

Finally, law and poetry join what is divided and establish mutualities. In the context of law,
these might be conflicting interests or opposing parties. In poetry, these are often different
voices and idiolects. In his analysis of affinities between law and poetry, White revokes in this
context Coledrige’s definition of the imagination of a poet as “the balance or reconciliation
of opposite or discordant qualities.”*® White adds: “The poem comprises, brings together
in one place and within one form, voices or feelings or languages <...> that are normally
not placed together and among which severe tensions or contradictions can be found.”*!
The same, White suggests, does the judicial opinion.

Joanna Roszak writes: “If we start to consider poems as common places of societies, the
way will open to a similar view of the space of human existence: as a commonplace.”** As will
be noted below, a very similar thought has been expressed in the context of the law.** Poetry
is the art of negotiating and uniting around common, essential issues. This is achieved also
thanks to the already noted polyphony of poetry, its “many-voicedeness.” Again, we find this
way of thinking in Zhadan’s understanding of poetry. The poet writes that one should look
at the world like a paediatrician looks at children: listen to their stories with openness, and
be always ready to make a diagnosis adequate to the patient’s condition. Because poets, as we
read in Telephone Book of the Dead, listen to the appropriate intonations, they are sensitive
to the melody of the language, to the sound of a single phrase. They try to organize their
experience in syntax, and perhaps even better: through it. Poets listen to polyphony, and
their task is to hear harmony and sense in it. Poetry creates reciprocity and unites by force
the phrases of those who are divided:

» Emilios Christodoulidis and Scott Veitch, eds., Lethe’s Law: Justice, Law and Ethics in Reconciliation
(Oxford, Portland, OR: Hart Publishing, 2001).

3¥White, “The Judicial Opinion and the Poem,” 114.

31 Ibid.

32 Joanna Roszak, “Poezja o wojnie. Poezja jako akt pokoju” [“Poetry about war. Poetry as an act
of peace”], Studia z Kultury Popularnej 2 (2018-2019), 8.

33 See Zenon Bankowski, “The Long Goodbye: A ... Life In and Out of the Law,” in The Anxiety
of the Jurist: Legality, Exchange and Judgement, ed. Claudio Michelon and Maksymilian Del Mar
(London: Routledge, 2016).
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Poetry begins where

your vocabulary supply ends.

The language sticks to the voice

like civilization sticks to the rivers.>*

The same can be repeated about the judge. Her role is also to listen to polyphonic voices
and to find a harmony that leads to the right resolution of the case. The law, just as poetry,
is about “bringing together” what is divided. This ability results from the formal qualities
of both discussed discourses, from their very syntax. Yet these formal aspects have strong
ethical implications, for what is eventually rejoined is diverging perspectives and individuals
that share these perspectives. Hence, this formal quality of law and poetry has an interpersonal
weight: it allows to build a dia-logical and dia-lectical relationship between persons.**

2. Joining a hostile

But how about perhaps the most challenging of all relations: the one with our enemies?
Are poetry and law able to build bonds across such radical divisions? In the context of war,
this question becomes of key importance. The answer is positive, yet with some caveats.
Both poetry and law reveal their uniting force even in such an extreme case, but they do it
in different manners.

One can refer here to another poem of Zhadan, “They buried their son last winter,”
in which the narrator talks about — and to — his former friend who died:

They buried their son last winter.

Strange weather for winter — rain, thunder.

They buried him quietly — everybody’s busy.

Who did he fight for? I asked. We don’t know, they say.
He fought for someone, they say, but who — who knows?
Will it change anything, they say, what’s the point now?

I would have asked him myself, but now — there’s no need.
And he wouldn’t reply — he was buried without his head.

It’s the third year of war; they’re repairing the bridges.
I know so many things about you, but who'd listen?

I know, for example, the song you used to sing.

I know your sister. I always had a thing for her.

I know what you were afraid of, and why, even.

3 Serhyi Zhadan, “Antena” [“Antenna”], trans. Bohdan Zadura (Wroctaw: Warstwy, 2021), 46. Trans.
to English by Bartosz Suwiriski.

35 ]t is to be noted that these two words: “dialogue” and “dialectics” share the same ethymology in Greek,
as they are both composed out of the words dia and logos.
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Who you met that winter, what you told him.
The sky gleams, full of ashes, every night now.
You always played for a neighbouring school.

But who did you fight for?

To come here every year, to weed dry grass.

To dig the earth every year — heavy, lifeless.

To see the calm after tragedy every year.

To insist you didn’t shoot at us, at your people.

The birds disappear behind waves of rain.

To ask forgiveness for your sins.

But what do I know about your sins?

To beg the rain to finally stop.

It’s easier for birds, who know nothing of salvation, the soul.*

The poem symbolically speaks about “repairing the bridges” that might be read as an
illustration of the even more important process: That of “repairing” the relationship with
the former friend from childhood, who allegedly became an enemy, and who now lies dead
and buried. This is the fact of death — with all its ultimateness, its “calm after tragedy” — that
urges to “ask forgiveness” for sins, to try healing memory and relation.

Again, one can note close bonds between the poetic imagery of Zhadan and Zbigniew
Herbert, who wrote in “September 17” (the poem about the Russian invasion of Poland

in 1939):

My defenseless country will admit you invader

and give you a plot of earth under a willow — and peace
so those who come after us will learn again

the most difficult art — the forgiveness of sins*’

For both authors, poetry is thus a “pre-exercise” in forgiveness and reconciliation. Yet the
price or the condition of this process is extreme: in both cases, it is the death of at least one
party of the relation. Only in the face of death, forgiveness becomes an option.

The law differs here from poetry in twofold ways: first, it does not put such radical
conditions to establish relations. Mutuality in law is available much easier than in poetry.
This results from the second difference, in the nature of such a relationship, which does not
require forgiveness or reconciliation. The law allows for establishing relations in which
conflicts and differences are not necessarily lessened, but they might be even strengthened.

3¢ Serhiy Zhadan, “They buried their son last winter,” trans. John Hennessy and Ostap Kin, ac-
cessed January 16, 2023, https://www.poetryfoundation.org/poetrymagazine/poems/150753/
they-buried-their-son-last-winter.

37 Zbigniew Herbert, “September 17,” in Report from the Besieged City and Other Poems.
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In the context of war, to describe relations between a victim and a perpetrator in legal
categories means to recognise a mutuality between them, and to claim they have something
in common, without blurring the differences or false equalising. The victim remains a victim.
The perpetrator remains a perpetrator. Yet, there is an overarching structure of law that binds
them together — and that allows for making the perpetrator responsible. According to Zenon
Bankowski, this defines the ethical sense of law: the ability to create a “borderland” where
we can encounter others — even our enemies.*

VI. Conclusion: Beyond Law’s Regulatory Function

Are these functions enough? Does the poetry — and the law — make sense against brute
force? Let us revoke two symbols that suggest the negative answer. In Ukraine, the monument
of Taras Shevchenko, the most prominent Ukrainian poet of all time, has been shot
in Borodianka — what may be seen as the symbolic assassination of the Ukrainian poetry.
And in the first period after February 24®, Serhiy Zhadan suspended writing.

By analogy, these of us who tend to think about law sociologically, as a set of institutions,
or as a means of regulating human behaviour, may be confused with a situation when these
institutions fade or collapse under the pressure of military aggression. Does the law have
any point if it is unable to play its regulatory functions properly, if holding the aggressors
and perpetrators immediately liable for their deeds is not feasible?

As our considerations demonstrate, something important remains even in such a case:
aremnant, the most rudimentary aspect of law. The one that Hans Kelsen might have in mind
when he called the law an “interpretive scheme:” law as a form of discourse that helps to order
human experience in a chaotic reality. Sometimes this is all we have — law as a language — but
it is not an insignificant asset. As Serhiy Zhadan (so often quoted on these pages) noted:

We are all linked by our language. Even if, at a certain moment, its capabilities seem limited
orinsuflicient. <... > After all, what do we have in order to make our point, to express ourselves?
Our language and our memory. <...> Sometimes language seems weak. Actually, though,
in many cases, it is a source of energy. It can step away from you for some time, but it isn’t capable
of betraying you, which is what matters most. As long as we have our language, we have, at the
very least, the vague chance to articulate ourselves, speak the truth, and tidy up our memories.*”

© M. Pichlak and B. Suwinski, 2023
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Maneit ITixasik i Baprom Cysincpkuit. “Tpumaerncs Ha Tounocri.” ITapaseai Mibx mpaBom
i moesi€ro y BO€HHHM 9ac

Amnorania. Ieit ecef Mae Ha MeTi pO3TASHYTH A€sIKi CITIAbHI MOMEHTH MK IIPaBOM i Ioesi€ero Ha GpoHi
BiltHu. | IpaBo, i MOE3id pO3TASIAAIOTHCA TYT SIK 0co0OAUBI $opmu AMCKYPCY, 31 CBOIMHU YHIKaABHUMHI
$opMaMH CTPYKTYPyBaHHS PeaAbHOCTI Ta COIiaAbHIMH QYHKITSAMH, SIKi KOXKHA 3 HUX BUKOHYE. CTaTTs
aHaAi3ye OAIGHICTB IIpaBa Ta oe3il B 000X LIMX acleKTax. BUKOHYIOUH Ije 3aBAQHHSI, BOHA CIIHPAETHCS
Ha Bubpani Bipmi Cepris JKapana, 0AHOTO 3 HaflaKTYaABHIIINX CYYACHUX YKPATHCHKUX IIMCbMEHHUKIB,
Ta AGSIKHMX BIAOMUX ITOAbCHKHX II0@TiB MOKOAIHHS IicAst APyTOi CBiTOBOI BiftHH.

CraTTsi CymepednTs AOMiHAaHTHOMY B AOCAIAKEHHSIX “IIpaBo Ta Aireparypa’ MIAXOAY, SIKHIL
30CePeAXYEThCA Ha BiAMIHHOCTAX MiX HuMH. HaToMicTh Mu AeMOHCTpYEMO, IITO MpaBo i moesis
MAroTb 6araTo CIiAbHOTO. CrnopiaHeHicTh MOXKHa 3HAUTH Ha $OPMaAbHOMY PiBHi (;{K 06uABi dopmu
AMCKYPCY TAXOASTb AO TEKCTY Ta sKi METOAH iHTepIpeTalii BOH! BUKOPHCTOBYIOTb), aA€ TAKOX
y IXHIX eTHYHUX 30608 I3aHHIX.

Y crarTi AeTaAbHilIe 06TOBOPIOIOTHCS TPH ACIIEKTH, SIKi POOASITH IIPaBO i OE3iI0 CXOXKIMU OAHE
Ha OAHE: TIO-TiepIie, CIIOCI6 OMHCY PeaAbHOCTI, KMl 30CepeAXyeThCs Ha iHAMBiAyasbHOMY (260,
TOYHiIIe, HA B32EMOAIT MiXX iHAMBiAyaAbHUM i yHiBepcaabHUM) i nryKae TouHOCTI omucy. [lo-Apyre,
mo obuaBa AMCKYPCH CAY>KaTb 3acobamu mam’sTi, SIK iHAMBiAyaAbHOI, Tak i koaekTHBHOIL. ITo-Tpere,
BOHH MOXYTb BCTAHOBAIOBATHU 3B SI3KU Ta B3AEMHICTh MDXK Pi3HUMH a60 HaBiTh IIPOTUAEKHUMU
eAeMeHTaMH: TOYKAMU 30PY, [IEPCIIEKTUBAME, OKPEMIMHU 0CO6amu. Y KpaiHbOMY BHITAAKY BiFIHM BOHU
MOXyYTb HaBITb I10B SI3yBaTH BOPOTiB — XePTB | KPHBAHHKIB — 6€3 SKOAHOT'O IOMHAKOBOT'O 3PiBHSIHHSI.

AmHaai3yroun I1i pi3Hi aCITeKTH IIpaBa Ta Ioe3ii, CTaTTs TAKOX CTABUTD IIUTAHHS ITPO AOPET'yAITUBHI
¢yHKii mpaBa. Sk mokxasaHo, HaBiTh AKINO IMPAaBO He MOXe HAASXHHM YMHOM BHKOHYBAaTH CBOIO
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PeryAsITHBHY QyHKIIiI0 (HaHpI/IKAaA, yepes BIACyTHIiCTb epeKTHBHOI BAaAI/I) , HarbiAbII pyAMMeHTapHa
$yHKIIis TpaBa Bce OAHO 3aAMmIa€ThCA. Lle mpaBo sk popMa ACKYPCY, SIKa AOTIOMAra€ BIOPSAKYBATH
ATOACBKMM AOCBiA Yy XaOTHUYHIN PEaAPHOCTI.

KarouoBi caoBa: mpaBo i mmoesis;; mpaso i AiTeparypa; paBo SIK AUCKYPC; 3aKOHH ITaM sITi; IHAU-
BipyaAbHe Ta yHiBepcaAbHe y IIpaBi; IpaBo i BifiHa; moesis i siitaa; Cepriit JKapan.

Maciej Pichlak and Bartosz Suwinski. “Based on Accuracy.” The Parallels between Law and
Poetry in Wartime

Abstract. This essay aims to discuss some common points between law and poetry in the face
of war. Both law and poetry are regarded here as special forms of discourse, with their unique forms
of structuring reality and social functions each of them plays. The paper analyses similarities of law
and poetry in both these aspects. In fulfilling this task, it builds on selected poems of Serhiy Zhadan,
one of the most relevant contemporary Ukrainian writers, and some renowned Polish poets from
the post-World War Two generation.

The paper goes against a dominant approach in “law and literature” studies that focuses on differences
between the two. The above notwithstanding, we demonstrate that law and poetry have much
in common. The affinities may be found on formal level (how both forms of discourse approach
the text and what methods of interpretation they employ), but also in their ethical commitments.

The paper discusses more in depth three aspects that make law and poetry similar to each other:
First, the manner of describing reality, which focuses on individual (or, more precisely, the interplay
between individual and universal) and searches for the accuracy of description. Secondly, that both
discourses serve as media for memory, both individual and collective. Thirdly, that they can establish
links and mutualities between diverging or even opposing elements: viewpoints, perspectives,
individuals. In extreme case of war, they can even link enemies - victims and perpetrators — without
any false equalising.

By analysing these various aspects of law and poetry, the paper poses also the question about pre-
regulatory functions of law. As it demonstrates, even if the law cannot properly serve its regulatory
function (e.g., due to the lack of effective power), the most rudimentary function of law still remains.
This is the law as a form of discourse that helps to order human experience in a chaotic reality.

Keywords: law and poetry; law and literature; law as a discourse; memory laws; individual and
universal in law; law and war; poetry and war; Serhiy Zhadan.
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ON THE MORAL WRONGNESS OF A MALE-ONLY BAN
ON LEAVING ONE'S HOMELAND™

Introduction

he aim of this paper is to examine whether it is morally wrong to ban only male
citizens from leaving a country in wartime, and if it is, why it is the case.

On February 24th, 2022, Russia, led by President Vladimir Putin, launched
an invasion of Ukraine. On the same day, Ukraine’s President Volodymyr Zelensky declared
martial law and ordered a general mobilization, prohibiting male citizens aged 18 to 60 (who
could be conscripted into military service) from crossing Ukraine’s international border.
Since then, while women, children under 18, and elderly people over 60 are allowed to cross
the border to leave the country, male Ukrainian citizens of conscription age are, with a few
exceptions,' no longer able to do so.

While many Ukrainian men and women are bravely fighting for their homeland against
Russian troops, the justifiability of the ban on men of conscription age leaving Ukraine is in
dispute, even among Ukrainians.” After Alexander Gumirov, a lawyer in Odesa, started
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! Among those falling into these exceptions are men who independently raise a child under the age of 18,
men on whom are dependent three or more minor children, men who care for a child with a disability
or severe or rare diseases, men with disabilities, men with special work duties (e.g., drivers, railway
workers, sailors, athletes, and volunteers), and so on. For all possible legal options for men aged 18
to 60 to go abroad, see “How to Go Abroad for a Man During Martial Law: All Possible Legal Options,”
VisitUkraine.today, accessed June 16,2023, https:/ /visitukraine.today/blog/1065/how-to-go-abroad-for-
a-man-during-martial-law-all-possible-legal-options. See also “Departure of Men Abroad in 2023: What
Has Changed for Military Servicemen,” VisitUkraine.today, accessed June 16,2023, https://visitukraine.
today/blog/1385/departure-of-men-abroad-in-2023-what-has-changed-for-military-servicemen.

? According to a survey conducted by Human Security Lab, fewer than half (44.7%) of Ukrainians believe that
men should be forced to stay in the country, whereas the rest outright oppose the travel ban (28.3%) or have
an opinion “different than both options” (27%). Of those who believe that men should be forced to stay,
many qualify that support by suggesting changes to the law, such as training be made mandatory and the ban
be also extended to women. See “New Survey from Human Security Lab Shows Majority of Ukrainians Want
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a petition to lift the ban, which gathered over 25,000 signatures,® President Zelensky
negatively responded to it, saying: “[Should it be addressed to] those parents who [have]
lost their sons <... > who sacrificed their lives to defend an oblast or a city in our country?™*
Another lawyer, Dmytro Busanov in Kyiv, criticized the ban for violating Article 33 of the
Constitution, saying that it restricts the right to freely leave Ukrainian territory without
parliamentary legislation.’ He has already taken on two cases to fight the ban and said he is
even considering filing an application with the European Court of Human Rights.

These opponents of the ban have each made a case based on legal and moral dimensions.
Regarding the legal dimension, some scholars (and Busanov) have argued that the ban
violates important human rights guaranteed by international law (e.g., the right to life, the
right to leave, and the right to conscientious objection).®

In terms of the moral dimension, there are several categories of argument to challenge
the ban. First, from a consequentialist standpoint, it can be argued that to forcibly conscript
reluctant fighters would corrupt the morale of combat units, or that it would be economically
more beneficial to allow men to work abroad and send money home. The second, based
on individual freedom, invokes the importance of individuals’ moral right to move freely
(especially when leaving one’s country in wartime, where one’s life and bodily integrity are
under threat) and opposes the ban because it infringes on this fundamental right without
compelling reasons. The third is an argument based on fairness or non-discrimination. Since
the ban is addressed only to male citizens aged 18 to 60 and exempts females, it can be argued
that it unfairly or wrongfully discriminates against men.

In this paper, I focus on the third argument and argue that the ban unfairly and morally
wrongfully discriminates against male Ukrainian citizens on the basis of their gender. First,
I define discrimination and apply it to our case. Second, moving from the descriptive
definition of discrimination to its moral wrongness, I argue that the male-only ban is unfair
and morally unjustified. Third, I argue that the ban can also be deemed morally wrong from
one of the prominent views in the field of the ethics of discrimination; that is, the deliberative
freedom view.

to End Travel Ban,” Human Security Lab, accessed October 25,2022, https://www.humansecuritylab.net/
news/new-survey-from-human-security-lab-shows-majority-of-ukrainians-want-to-end-travel-ban.

* Onexcanpp I'ymipos, “CkacyBatu 3a60poHy BUI3Ay 3 YKpaiHH 40AOBIKiB BikoM Bip 18 Ao 60 poxis
Ta 3aMPOBAAUTH IPUOPUTET MPHU3OBY MiA 9ac Mobiaisanii oo6posoasnis,” EAEKTPOHHI ITETULII:
Odiuitire inTepHer-ipeacTaBuuuTBo [Ipesnaenra Ykpainu, May 18,2022, https: // petition.president.gov.ua/
petition/139292.

*Roman Romaniuk, “Zelenskyy: Up to 100 Ukrainian Soldiers Killed Each Day in Eastern Ukraine,”
Ukraniska Pravda, May 22, 2022, https://www.pravda.com.ua/eng/news/2022/05/22/7347852/.

5 Paul Waldie, “Ukraine’s Ban on Adult Men Leaving the Country Faces Growing Legal
Challenges,” The Globe and Mail, August 29, 2022, https://www.theglobeandmail.com/world/
article-ukraines-ban-on-adult-men-leaving-the-country-faces-growing-legal /.

¢ e.g.,, Amy Maguire, “Why Banning Men from Leaving Ukraine Violates their Human Rights,” The Conversation,
March 8,2022, https://theconversation.com/why-banning-men-from-leaving-ukraine-violates-their-
human-rights-178411; Pia Lotta Storf, “Ukraine’s Travel Ban, Gender and Human Rights,” Vélkerrechtsblog,
March 18,2022, https://voelkerrechtsblog.org/ukraines-travel-ban-gender-and-human-rights/.
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I. The Concept of Discrimination

Since the ban prohibits only male citizens from leaving the country, the most natural way
to challenge it would be to argue that it unfairly or morally wrongfully discriminates against
them.

Although there are variations, the concept of discrimination can generally be defined
as follows:

X discriminates against Y in relation to Z if and only if:

X treats Y less favorably than X treats Z; and

It is because (X believes that) Y has a property (P) and (X believes that) Z does not have
P that X treats Y less favorably than Z.”

When we apply this definition to our case, we can argue that since the Ukrainian border
guards who implement the ban (X) prevent male citizens aged 18 to 60 (Y) from crossing
the border while permitting female citizens who are otherwise similarly situated (Z) to do
so, and they do this because (they believe that)® the former have the property of being
male and (they believe that) the latter do not have this property (that is, having the property
of being female instead), they discriminate against these male citizens (i.e., the ban
discriminates against men).

Alternatively, the concept of discrimination can be defined more narrowly by adding
to the above formulation another condition that P is membership of a socially salient group;
that is, a group whose membership is considered important to the structure of social
interactions across a wide range of social contexts.” Although my sympathies lie with the
broader definition, we can remain neutral in this choice, since the relevant ban can
be classified as discrimination under either definition, given that one’s gender is socially
salient in this sense in almost all of the world’s societies (including Ukraine).

Il. The Unfairness and Moral Wrongness of Discrimination

Even if a particular act or rule constitutes discrimination in the sense explicated in the
previous section, it does not follow that it is morally wrongful discrimination. The (partial)

7T have constructed this definition from Kasper Lippert-Rasmussen’s “generic discrimination” (Kasper
Lippert-Rasmussen, Born Free and Equal? A Philosophical Inquiry into the Nature of Discrimination (Oxford:
Oxford University Press, 2014), 15) and Benjamin Eidelson’s “working definition of discrimination”
(Benjamin Eidelson, Discrimination and Disrespect (Oxford: Oxford University Press, 2015), 17).

8 Sometimes, the border guards do not allow female citizens to cross the border because they
(mistakenly) believe that they are male. This happens especially when transgender female citizens
try to cross the border and their passports or ID cards identify them as male (Enrique Anarte,
“Trans and Non-Binary People Trapped in War-Torn Ukraine,” Openly, March 4, 2022, https://
www.openlynews.com/i/?id=f5cb8051-fd75-4420-a3c6-Se4elf4ce2f7&utm_source=news-trust&utm
medium=redirect&utm_campaign=context&utm_content=article).

° cf. Andrew Altman, “Discrimiantion,” in The Stanford Encyclopedia of Philosophy, ed. E. Zalta,
April 20, 2020, https://plato.stanford.edu/entries/discrimination/; Lippert-Rasmussen, Born Free
and Equal? 30, 45-46.
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mobilization (under martial law) of only those who have consented to be servicemen
(/-women) or reserves (in peacetime) does constitute discrimination against them (at least
under the broader definition) in relation to those who have not consented to do so, but it is
far from clear that this way of mobilizing them is morally wrong (at least as long as the
country is fighting in self-defense).

One way of arguing that an instance of discrimination is morally wrong is that it is unfair.
Although there is more than one way of defining this concept, we can safely argue that
fairness has its root on Aristotle’s articulation of justice, namely “To treat like cases alike and
different cases differently.”'® John Broome developed this articulation further and
conceptualized fairness as the requirement that “claims should be satisfied in proportion
to their strength.”!' According to this notion of fairness, “equal claims require equal
satisfaction <...> stronger claims require more satisfaction than weaker one, and <...>
[even] weaker claims require some satisfaction <...> [so] must not simply be overridden
by stronger ones.”

To illustrate why fairness should be so defined, Broome gave an example of a dangerous
mission, on which “[s]omeone has to be sent” but in which the person sent “will probably
be killed.”* In this scenario, “[t]he people available are similar in all respects, except that
one has special talents that make her more likely than others to carry out the mission well
(but no more likely to survive).” Broome contended that “[w]hile it could plausibly
be thought that the right thing is simply to send this person <...> it is also very plausible
that doing so would be unfair to her.” This is because, he argued, “[this] talented candidate
has a claim to the good of being left behind, and her claim is as strong as anyone else’s.”"?

The requirement of fairness that Broome has explicated is not absolute and can
be outweighed by other reasons, all things being considered. In the case of the dangerous
mission above, he contended that “fairness is outweighed by expediency, so that on balance
it is right to send the talented candidate <...> depend[ing] on the circumstances.”"*

Now we can go back to our case of the ban on leaving one’s country in wartime.
To determine whether or not the ban is fair (or nonetheless morally justified despite its
unfairness), we need to examine whether those female citizens who are situated similarly
to their male counterparts (yet are allowed to leave their homeland on the basis of their
gender) have a stronger claim to the good of being able to evacuate such a life-and-body-
threatening place and whether there are some reasons (other than those of fairness) strong
enough to settle our case in favor of the ban, all things being considered.

1° Aristotle, Nicomachean Ethics, trans. W. D. Ross (Raleigh, N. C.: Generic NL Freebook Publisher, 2000),
book 5, chap. 3.

! John Broome, “Fairness,” Proceedings of the Aristotelian Society 91, no. 1 (June 1991): 95.

121bid, 90. I focus on this example of Broome partly because this relevantly resembles our case of the
ban, in that the fairness of the distribution of the good of being in safety is at issue.

" Ibid, 94.

*1bid, 90.
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1. On the moral justifiability of (male-only) conscription

Before examining the fairness and moral justifiability of the ban, we need first to consider
the elements of the (male-only) conscription system of Ukraine. Since the aim of the ban
can naturally be understood as to mobilize citizens who can be conscripted into military
service,'s and under Ukraine law, only male citizens are being (and have been) conscripted
against their will,'® the moral justifiability of the ban will be seriously challenged if it can
be argued that male-only conscription is unfair and morally wrongful discrimination. The
same will hold true if the system of conscription itself is unjustifiable in the first place,
whether it is male-only or gender-neutral.

It is undeniable that the volunteer military system has important advantages over the
conscription system. Given the fact that we all have different conceptions of the good,
regardless of gender (for instance, some are aggressive and willing to risk their lives, while
others are modest and do not like fighting), the volunteer system is respectful of individuals’
autonomy, which is considered a supreme value in contemporary liberal societies."”
In addition, given that armed forces made up of professional soldiers are better able to carry
out missions than those including conscripts who have trained for less time and against their
will, and that to force young citizens, who would otherwise serve in the labor force, to engage
in military service for one or two years may impose a severe burden on the domestic
economy, the volunteer system is efficient in terms of military effectiveness and economic
development. Hence, for the conscription system to be justified, we need to provide
compelling reasons strong enough to outweigh the merits of the volunteer system.

Some theorists, inter alia, communitarians or civic republicans, argue that the conscription
system is necessary to cultivate civic virtue and encourage citizens’ participation in democratic

15 “[Ukraine’s state border guard service (DPSA)] adds the measure [of banning all Ukrainian men
aged between 18 to 60 from leaving the country] is aimed at ‘guaranteeing Ukraine’s defence and the
organisation of timely mobilization.”” (“Ukrainian Men Banned from Leaving Country,” BBC News,
accessed October 26, 2022, https://www.bbc.com/news/live/world-europe-60454795).

16 In peacetime, female citizens can be accepted for military service and service in the military reserve
only voluntarily, and even in wartime, only females who have (voluntarily) registered themselves and
have certain specialties and/or professions related to a corresponding military specialty (and thus subject
to military registration) can be legally conscripted (Law of Ukraine, March 25, 1992, No. 2232-X1],
“About Military Duty and Military Service” [UA], art 1, pt 11, 12).

17 If the respect for autonomy is all that we are concerned about, it might be argued that we need
only to exempt from military duty those exercising conscientious objection, rather than abolishing
conscription altogether. In principle, it may be the case. However, I suspect this will not work in our
real case. First, individuals’ autonomy cannot be sufficiently respected if the menu of alternative
(non-military) service available to them is quite limited. Second, in Ukraine, alternative (non-military)
service for those exercising conscientious objection is available only for those belonging to one of the
religious groups listed by the government, and even for them, “there is ... no clear provision in the
legal framework concerning conscientious objection and alternative service” in times of mobilization
(Caroline Morin-Terrini and Thomas Schrott ed., Fact Finding Mission Report: Ukraine (Fontenay-sous-
Bois: French Office for the Protection of Refugees and Stateless Persons, 2017), 32-34).
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society.'® Even if this is the case, it is unclear why they think these aims cannot be attained
by making them engage in non-military community service. Another argument is that the
volunteer system is unfair because only those from disadvantaged backgrounds are forced
to join the armed forces out of economic need, whereas others are not."” However, there
are other dangerous occupations in which the disadvantaged tend to be overpopulated (e.g.,
firefighters and coal miners), so it is hard to understand why only military service should
be compulsory for every citizen. Moreover, if the problem of “economic conscription”
is about economic injustice, a more constructive way to tackle it would be to redress this
injustice through social policies rather than by introducing universal conscription while
leaving the underlying injustice intact.

A more promising argument for conscription is that it is needed to suppress the
irresponsible belligerent impulse of citizens in democratic society. Under the volunteer
military system, the argument goes, the majority of citizens can easily support wars (whose
jus at bellum is highly suspect) while being in safety, imposing all the combat danger
exclusively on professional solders, who are in a minority. We can disincentivize the majority
from supporting unnecessary wars only under the conscription system, which will directly
expose them to life-threatening danger if they decide to do so.*

While it seems true that the conscription system can exert such a disincentivizing effect
on the majority citizens, there are surely other factors (e.g., geopolitical position of the
country, character of majority citizens, severity of economic disparity, and the degree
to which the government respects the freedom of expression) that can make a difference
as to the belligerence of a nation, so it is still an open question of to what degree the
conscription system can contribute to this overall effect compared to these other factors.
Considering the fact that countries have started aggressive wars even under the conscription
system (e.g., the U. S. vs. Vietnam, Israel vs. Lebanon, and Russia vs. Ukraine), this openness
makes the argument highly vulnerable to manipulation.

To take the ongoing war as an example, if Russia had decided to withdraw from Ukraine
only a few months after the rise of its citizens’ anti-war movements following Putin’s
declaration of partial mobilization, the proponents of this argument would explain that it is
Russia’s conscription system, under which Putin could mobilize citizens, that significantly
contributed to the decision. If Russia were to continue its military operations in Ukraine

18 “Neither a professional nor a ‘volunteer’ army is compatible with democratic citizenship ... Both

armies are mercenary in character and contribute to the privatization of social life that has been corrosive
to citizenship in other realms” (Benjamin Barber, Strong Democracy: Participatory Politics for a New Age
(Berkeley, Los Angeles and London: University of California Press, 1984), 299).

1% “[ A volunteer army] makes [military] service a function of economic need - in reality the poor, the
undereducated, and the ill-trained volunteer, certainly not freely but because they have no alternatives”
(Barber, Strong Democracy, 299).

20 “A professional or volunteer force can be used abroad for purposes that a conscript army might
not brook (the American experience in Vietnam and the Israeli experience in Lebanon in 1982 are
illustrations of conscript armies resisting unpopular wars)” (Barber, Strong Democracy, 299).
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for one or two more years after the mobilization, I assume the proponents would argue that
it is because the mobilization was only “partial” and attribute the continuation of Russian’s
invasion to such other factors as Putin’s “dictatorship” and oppression of free speech instead
of conceding that the conscription system does not significantly make a difference
to countries’ decisions regarding war. This kind of cherry-picking evaluation of the facts
renders their thesis (i.e., the conscription system is necessary to suppress the irresponsible
belligerent impulse of citizens) substantially unfalsifiable.?! Moreover, we also need
to consider that under the conscription system, the government can suppress anti-war
movements by selectively calling to arms those individuals that have joined in the protests,
as Russia did.

So far, I have examined the arguments for conscription, none of which I find sufficiently
compelling. But even if they can show the justifiability of the conscription system per se, the
important thing to note is that their rationales cannot be employed to justify male-only
conscription. First, since both women and men are citizens, the cultivation of civic virtue
and democratic participation cannot be invoked to justify discriminatory treatment between
two genders regarding conscription. Second, if the unfairness of “economic conscription”
under the volunteer system lies in the fact that only some citizen groups (e.g., the poor and
the undereducated) are forced to join the armed forces, this unfairness will remain the same
(or even be intensified) in the case of male-only conscription because, unlike the poor and
the undereducated, who have a few occupational choices other than military service under
the volunteer military system, men have to choose between military service and legal
punishment under the conscription system, given that they cannot change their gender
on their individual efforts.?? Third, since women constitute (more than) half of citizens,
and hawks are present in both gender groups, it is far from clear that male-only (rather than
universal) conscription is sufficient to suppress the belligerent impulse of the majority, if the
conscription system has such a function in the first place. Alternatively, if it suffices to suppress
this impulse so that only a substantial number of citizens are being conscripted, it does not
follow that male-only conscription should be adopted, because ex hypothesi the same aim
can also be attained by, say, female-only conscription. Hence, for the exemption of female
citizens from conscription to be justified, we need to provide independent arguments as to
why this is fair or morally justifiable despite its unfairness.

2. On the moral arguments for female-only exemption from conscription

It is widely believed that since women are generally physically weaker than men, and thus
unfit for combat, an unconditional exemption of female (but not male) citizens from
conscription is morally justified. This argument is analogous to the one employed in Broome’s

2! See Karl Popper, The Logic of Scientific Discovery (London: Hutchinson, 1959), which advocated for
falsifiability as a condition of a scientific theory.

221 already discussed the problems with the availability of alternative (non-military) service for those
exercising consciousness objection in note 17, above.
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dangerous mission earlier. The situation of male citizens in our conscription case corresponds
to that of “the talented candidate” in Broome’s dangerous mission. Since the strength
of claims to the good of “being left behind” seems the same for all in both cases (because
all human beings have the equal right to life and bodily integrity regardless of gender, and
the unfitness for combat on the part of female citizens no more gives them a stronger claim
to “the commodity of staying behind” than the lack of talent on the part of the untalented
candidates does in the dangerous mission case),” the question before us is whether female
citizens’ alleged physical weakness (hence, unfitness for combat) can nevertheless justify
their exemption from conscription, despite its unfairness.

Even setting aside that military service involves functions other than combat, this
argument is flawed for the simple reason that there do exist some females who are physically
strong enough to carry out combat if they are properly trained. Therefore, if the underlying
concern is about drafting those fit for combat to improve military effectiveness, the
appropriate response will be a gender-neutral (rather than male-only) physical examination
for all. Admittedly, running such a universal examination might place a substantial burden
on the national budget, but given that some European countries (e.g., Sweden and Norway)
have introduced conscription for both genders, it is unclear why Ukraine cannot follow that
path. After all, if we are sincerely concerned about efficiency and the economic effect
of universal conscription, then what is reccommended is not male-only conscription but
a volunteer military system made up exclusively of professional soldiers (as I argued in the
previous subsection).

Another argument for the general exemption of females from conscription focuses
on their physiological differences from males, inter alia, their distinctive function to bear
children. This argument may be construed as providing a reason to outweigh the requirement
of fairness. Since women’s menstruation and potential to take maternity leave hinder military
forces’ operations to a significant degree if they are conscripted, the argument goes, female-
only exemption from conscription can be justified for the reason of overall military
effectiveness, even though this unfitness as such does not give them a stronger claim to the
good of being left behind. Alternatively, the argument may be interpreted in terms of fairness
itself. Since only women bear children, and reproduction involves both physical burden and
contribution to the survival of the nation (comparable to military service), it is unfair
to conscript female citizens, the argument goes, because it would mean imposing on them
more than their fair share of the burden of the nation’s survival; that is, all citizens have the
same claim to the overall good of being relieved from the self-sacrifice in the interest for all,
and female citizens’ self-sacrifice in the context of delivering the next generation gives them
a stronger claim to the good of being relieved from the self-sacrifice in another context
of national defense.

>3 “In the case of dangerous mission, there are reasons for giving the commodity of staying behind to the

untalented candidates ... [b]ut their lack of talent does not give the untalented candidates a stronger
claim to this commodity” (John Broome, Weighing Goods: Equality, Uncertainty and Time (Oxford:
Basil Blackwell, 1991), 195).
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Construed either way, this argument is not convincing enough. As to the first interpretation,
even setting aside that not all women menstruate and have the capacity to reproduce, we can
still point out that some male citizens do rely on special commodities in their daily lives
(e.g., those with myopia on glasses and those with asthma on inhaled steroids) just as able-
bodied females on menstrual hygiene products, but (unlike the latter) are not necessarily
exempt from conscription. Considering this fact, it is unclear why the military forces can
accommodate only the former but not the latter without undermining overall military
effectiveness. As to the second interpretation, we can argue that the alleged parallel between
males’ fulfillment of national defense and females’ fulfillment of reproduction cannot
be sustained, since female citizens are legally allowed not to bear any child (even if they are
capable of doing so), whereas male citizens have a legal obligation to serve in the military
under conscription. It is one thing to exempt only females who have actually given birth
from (or shorten the term of ) conscription; it is quite another to exempt all females from
conscription, regardless of their actual contribution to reproduction.

We can come up with still more arguments for female-only exemption, such as the
argument based on male dominance in military organizations. Since the armed forces are
and have been designed to accommodate the interests of male citizens, and most members
of the armed forces are male, female citizens will have to face inferior treatment (e.g., being
targets of sexual harassment) in such a hostile environment and have little prospect of thriving
if conscripted. Hence, the argument goes, the introduction of gender-neutral conscription
should be postponed until the military forces are fully redesigned to be women-friendly.**

Even setting aside the problem that this argument totally ignores the fact that some men
(e.g., sexual minorities and unmanly men) are also vulnerable to inferior treatment (including
sexual harassment) in the masculinist environment of the military (yet not exempt from
conscription because of their vulnerability), this argument is flawed for the simple reason
that the problem of male dominance is present in any organization that has traditionally
been dominated by men (e.g. parliaments, cabinets, and the executive committees of large
firms), and in the case of these other organizations, we would normally argue first for the
positive step of increasing the representation of women there to rectify the masculinist
environment and the underlying male-centered norms. To be consistent, we should take
the same attitude with regard to military organizations, and since it is possible that under
our entrenched gender norms, merely encouraging women to join the armed forces might
not change the situation whereby they are underrepresented, the conscription of both female
and male citizens might be needed for proportional (or beyond-the-critical-mass)

** Here, too, we can construct two variations of the argument: one based on fairness and the other
based on reasons outweighing unfairness. We might argue, for instance, that females have a stronger
claim to the good of being left behind because they have a stronger need for this good; that is, they
are more likely to be sexually harassed in such an environment. Alternatively, we might also argue that
since females under such a hostile environment will not thrive, and hence meaningfully contribute
to the overall military effectiveness, their exemption from military service is justified, despite them
not having a stronger claim to the good of being left behind.
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representation of women in military organizations.” In any case, male-only conscription
cannot change the status-quo; worse still, it might even entrench it.

3. Fight for homeland broader than military combat (2)

So far, I have examined the moral justifiability of the (male-only) conscription system
in Ukraine, upon which the male-only ban on leaving the country seems to rely. Although
the arguments I have examined are not exhaustive, we can temporarily conclude that (male-
only) conscription is morally unjustified until somebody provides any other argument
unexamined in the previous subsections.

However, is there any other way in which the Ukraine government can justify its (male-
only) ban on leaving the country? When considering this matter, it is important to keep
in mind that for citizens to defend their country against invaders, it is not enough that only
those engaging in combat remain in the country. Even apart from the importance of combat
service support in military organizations, the success of the self-defending nation depends
greatly on large-scale non-military cooperation on the part of its own citizens (e.g,, removing
debris, running transportation, and healing the injured), and for there to be such cooperation,
atleast a substantial number of citizens have to remain. Seen from this perspective, we might
make better sense of why the government also applies the ban to male citizens who are
unable to be mobilized (e.g., students). For all that the government has officially announced,
it might be better to understand the rationale behind the ban as making citizens who are
able to “fight” in this broader sense (including non-military cooperation) stay, rather than
mobilizing them for purely military use.

At the same time, this way of justifying the ban makes it difficult to explain why only male
citizens have to remain in their country, since the need for female-only exemption seems
far less compelling in the case of non-military cooperation than military mobilization.

The mere need to suppress the number of refugees from the country does not suffice
to justify this gender-based discriminatory treatment. Tatsuo Inoue, a Japanese legal
philosopher, claimed:

It is because the Ukraine government is fighting against Russian troops by introducing general
mobilization, which prohibits males aged 18 to 60 from leaving the country while permitting
women, children, and the elderly to flee aboard, that European countries, which had been
closing their doors to refugees, have accepted so many Ukraine refugees, undertaking the risk
of a new refugee crisis <...> If the Ukraine government had adopted the policy of allowing
anybody who wanted to flee abroad to do so, European countries would not have opened their
doors to Ukraine refugees so widely as they actually do now <...> It is not only because they
would have had to avoid the excessive burden of accepting refugees but also because they are

> By saying this, I do not mean to argue that we should introduce universal conscription instead of the
volunteer military system. What I am saying is only that if we are so concerned about the problem
of male dominance in military forces, as are the proponents of the female-only exemption based on this
consideration, the norm of consistency might lead us to support universal, rather than male-only,
conscription.
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not so generous as to support a country that unconditionally allows its own people to flee
without fighting on their own against the invaders in the first place.?®

However, if the problem concerns the overflow of refugees and the people’s lack
of eagerness to defend their own country, the fairest thing to do would seem to be to draw
lots to decide who should stay and who can leave, since (as I have repeatedly argued) the
strength of the claims to the good of being in safety seems to be the same for all, regardless
of gender.”” Hence, for the male-only ban to be justified, we still need further arguments
as to why it is fair or morally justified (despite its unfairness).

4. On the moral arguments for female-only exemption from the ban on leaving the country

The most natural response to the question I have posed seems to be that women, whether
civilians or combatants, are much more vulnerable to sexual assault (e.g., rape) than men
if captured by enemy troops, so that their claim to the good of being in safety is by far stronger
than that of men. Indeed, this argument seems to be in line with the requirement of special
protection for women prescribed in the Geneva Conventions and Protocol 1.**

For all its initial appeal, this argument is not without problems. Even setting aside that
men too can be victims of sexual assault in war (as we saw in Abu Ghraib prison in Irag,
where US soldiers, including female ones, inflicted electric shocks on male prisoners’
genitals),” this argument pays little attention to the possibility that male rather than female
civilians are more likely to be killed by enemies if captivated. Adam Jones, citing the examples
of Kosovo, East Timor, and so on, pointed out that male civilians (especially of “battle age”)
are and have been most targeted for mass-killing in war.** Indeed, as we have recently
witnessed, “[0]fthe 458 people killed during Russia’s occupation of the Kyiv suburb of Bucha
last March, 366 were men.”" As killing is generally considered worse than sexual assault

26 Tatsuo Inoue, Ukuraina-senso to Mukiau: Putin toiu “Akumu’” no Jisso to Kyokun (Tokyo: Shinzansha
Publisher, 2022), 240-41.

*” Broome argued that if the strength of the claims to the relevant good is equal, yet the good to be
distributed is indivisible (e.g., the claims cannot be equally satisfied), fairness would require holding
a lottery because by doing this, “[e]ach person can be given a sort of surrogate satisfaction [that is,
an equal chance of getting the good]” (Broome, “Fairness,” 97-98). Indeed, Inoue himself conceded
that “it is a separate question to be considered whether or not the criteria employed by the Ukraine
government in deciding whom to give permission to flee abroad is fair enough” (Inoue, Ukuraina-senso
to Mukiau, 254, n. 31).

2 The Geneva Convention Relative to the Protection of Civilian Persons in Time of War (adopted 11
August 1949, entered into force 21 October 1950) 75 UNTS S (Fourth Geneva Convention) art 27;
Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims
of International Armed Conflicts (adopted 8 June 1977, entered into force 7 December 1978) 1125
UNTS 3 (Protocol I art 76.

% This example is cited from David Benatar, The Second Sexism: Discrimination against Men and Boys
(Malden, MA and Oxford: Wiley-Blackwell, 2012), 118.

30 Adam Jones, “Gendercide and Genocide,” Journal of Genocide Research 2, no. 2 (June 2000): 185ff.
3! Waldie, “Ukraine’s Ban on Adult Men Leaving the Country Faces Growing Legal Challenges.”
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(including rape), since almost all liberal democracies maintain more severe statutory
punishment against the former than the latter, it is far from evident that females have
a stronger claim to the good of being in safety than males do in war.

Alternatively, we might conceive of an argument based on womens’ role as caregivers.
Since women are primary forces of caring for the dependent (e.g,, children, the elderly, and
the disabled), and these vulnerable people have special needs to be in safety in wartime, the
argument goes, the female-only exemption from the ban is justified by their special role
of accompanying and looking after dependents in safety.

While the rationale behind this argument may intelligibly explain why male citizens who
are the primary caregivers (e.g., single fathers or fathers of three or more children or a disabled
child) are also exempt from the ban, the ban is obviously both over-and-under inclusive if it
is wholeheartedly to commit itself to this justificatory claim; that is, it is overinclusive in that
female citizens who have no dependent are allowed to leave the country, and it is
underinclusive in that male citizens who are primarily (or exclusively) caring for their two
children, and whose wives are full-time breadwinners and too busy to share caregiving, are
made to stay under the ban. Since it seems not impossible for border guards to confirm the
family status of every individual citizen who tries to cross the border from the relevant
documents (as they do now in the case of only male citizens), if the Ukraine government
nonetheless sticks to the current ban based on gender, overlooking its evident over-and-
under-inclusiveness, I suspect the true motivation behind the female-only exemption is not
the safety of the dependent but the uncritical endorsement of the traditional norms of the
gender division of labor.

Earlier, I pointed out that males are more likely to be killed in war even if they are unarmed
civilians, casting doubt on the argument that females have a stronger claim to the good
of being in safety. However, conceding this point, one might argue that the prioritization
of women for evacuation abroad is still justified for the reason of the survival of the whole
nation, which is quite analogous to that of the conservation of species. Since “an individual
man can father thousands of children if there were fertile women to gestate them, whereas
an individual woman can produce only one child per year or so,” one might argue, “too many
fatalities of women [but not men] of reproductive years would inhibit a society’s ability

to produce a new generation and thus threaten its own survival.”*

3> Here, too, this argument can be based either on fairness or reasons outweighing unfairness. One might
argue, for instance, that since women are burdened with the care for the dependent, and caregiving
needs to be done in safety, they have a stronger claim to the good of being in safety. Alternatively, one
might argue that, since the safety of the dependent (especially of children) is vital for the survival of the
whole nation, and women who primarily care for the dependent can contribute to this aim by being
allowed to flee aboard with the dependent, their special exemption from the ban can be justified even
if they, qua being female, do not have a stronger claim to this good than their male counterparts.

33 Benatar, The Second Sexism, 79. Benatar said that this can be attributed to Tom Digby’s following
argument: “If we send the women oft to war and some get killed, it has a far greater impact on our
ability to produce more babies than if the same number of men had been killed. Thus, societies that
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Even apart from the fear that this argument might be a dangerous slippery slope toward
eugenics, I find it problematic because it seems to earn its intuitive appeal by obscuring what
is meant by “the survival of the whole ‘nation’ or ‘a new generation.” If proponents of this
argument assume the “nation” to be a pure-blooded community, and members of “a new
generation” are born exclusively from Ukrainian parents, the argument might be employed
to prioritize women in evacuation. However, if we include those born from “international”
sexual intercourse in the members of “a new generation,” then the prioritization of male
rather than female citizens in evacuation might be derived from the very same rationale
of this argument, since Ukrainian males, if fleeing abroad, will be able to make more
Ukrainian children (through intercourse with foreign women) than their female counterparts
will (through intercourse with foreign men) in a same period, since the citizenship law
of Ukraine basically maintains the principle of jus sanguinis, in which children automatically
acquire citizenship at birth if at least one parent, whether mother or father, is a Ukrainian.**
Either way, the argument will fail because the former will lose its intuitive attractiveness
once its chauvinistic implications are brought into light and the latter can lead to self-
refutation.

[ll. An Additional Argument on the Moral Wrongness of Discrimination:
Deliberative Freedom

Sophia Moreau recently constructed a novel view on the moral wrongness of discrimination.
In the field of the ethics of discrimination, theories of discrimination that locate the
unfairness or moral wrongness in demeaning or lowering of the social status of the
discriminated have been in the dominant position.* Against these theories, Moreau argued
that the unfairness and moral wrongness of all instances of discrimination cannot be fully
explained.* To show this, she gave an example of a grocery store that channels female job
applicants into positions as cashiers and male counterparts into positions in the stockroom.
Since neither position is regarded as inherently superior to the other, she claimed our
objection to this arrangement cannot be that “the women are being demeaned relative
to men or [vice versa], or that the policy perpetuates a lower status for either men or women.”
Rather, what is wrong with this arrangement seems to be stereotyping “that unfairly

have faced circumstances requiring them to insure efficient reproduction, and that would include war,
have deemed men the disposable sex, comparatively, so they get assigned to combat” (Tom Digby,
“Male Trouble: Are Men Victims of Sexism?” Social Theory and Practice 29, no. 2 [April 2003]: 256).
To be fair to him, I should add that Digby only meant to provide a descriptive explanation about why
men are and have been assigned to combat as a matter of fact, rather than a normative argument as to
why they should be.

3 Law of Ukraine, January 18, 2001, No. 2235-111, “About Citizenship of Ukraine” (UA), art 7.

35 The most representative among these theories are those of Owen Fiss, “Groups and the Equal Protection
Clause,” Philosophy and Public Affairs S, no. 2 (Winter 1976): 107-77 and Deborah Hellman, When
Is Discrimination Wrong? (Cambridge, MA: Harvard University Press, 2008).

36 Sophia Moreau, “Discrimination and Freedom,” in The Routledge Handbook of the Ethics of Discrimination,
ed. Kasper Lippert-Rasmussen (London and New York: Routledge, 2018), 166.
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restrict[s] their freedom: women have no choice of becoming or envisioning themselves
as strong enough to work in a stocking room, and men have no choice of being seen
as anything other than their muscles.”

As an alternative to these theories, she proposed a theory of morally wrongful
discrimination based on the infringement of the right to “deliberative freedom.” Deliberative
freedom is “the freedom to deliberate about one’s life, and to decide what to do in light
of those deliberations, without having to treat certain personal traits (or other people’s
assumptions about them) as costs, and without having to live one’s life with these traits
always before one’s eyes.”” Indeed, the wrongness of the policy in the example of the grocery
store can be easily explained from the perspective of deliberative freedom. In this case, both
female and male applicants have their deliberative freedom infringed by this arrangement;
that is, the former has to treat the employers’ assumptions about femaleness (that is, being
weak and unfit for muscular labor) as costs, and the latter has to treat their assumptions
about maleness (that is, “men need to be strong”) as costs, when looking for jobs.

At the same time, Moreau denies that any infringement of one’s deliberative freedom
constitutes unfair and morally wrongful discrimination. For it to be wrongful discrimination,
one needs one’s right to deliberative freedom to be infringed by the relevant act.*® Whether
a person has a right to a certain deliberative freedom in a particular circumstance
is determined by more than one consideration. However, the most fundamental among
them is, Moreau claimed, whether the infringement of this particular freedom amounts
to failing to respect the person as a being who is equally capable of autonomy. When assessing
if someone has the right to a certain deliberative freedom, she continued, the idea
of respecting someone as a person capable of autonomy points us in the direction of a number
of relevant considerations:

One of the most important of these considerations are whether the costs that a discriminatee
is being asked to bear reflect her own personal choices, or whether they reflect other people’s
assumptions about who she is and what roles she ought to occupy <...> But <...> it also
depends on how extensive and pervasive those costs are; whether they affect goals or choices
that are particularly important to the discriminatee’s own conception of herself and of her
life; and whether most people in the discriminatee’s society, too, face the kind of deliberative
burden that she is facing.*

The interests of other people who are affected by a particular practice are also relevant
considerations.*

When applied to our case, it is obviously true that the ban does infringe on the deliberative
freedom of male citizens because, by its presence, they have to bear the costs of their society’s

37 Sophia Moreau, Faces of Inequality: A Theory of Wrongful Discrimination (Oxford: Oxford University
Press, 2020), 84. This idea of deliberative freedom was originally developed in Sophia Moreau, “What
Is Discrimination?” Philosophy and Public Affairs 38, no. 2 (Spring 2010): 148-49.

3% Moreau, Faces of Inequality, 88-89.

% Ibid, 90.

*Ibid, 91-92.
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assumptions about maleness (that is, “men should fight”) when deliberating on whether
to stay or leave the country in wartime. The question is whether they have a right to this
particular deliberative freedom - that is, a right to be free from treating their society’s
assumptions about maleness as costs when deliberating whether to stay or leave. Does the
ban fail to treat them as beings equally capable of autonomy, given the interests of others
affected by the government’s decision concerning it?

My answer to this question is “probably yes.” First, since the costs on the part of male
citizens reflect not their own personal choices (after all, we have not chosen our gender)
but the assumptions of other people in the same society (including female citizens) about
how men should behave in wartime, it does not seem fair to ask them to bear these costs.
Second, these costs of having to take into consideration other people’s assumptions about
maleness when determining whether to stay or leave the country significantly impede the
goals and choices of males whose conceptions of themselves and of their lives are not
adaptable to the traditional gender norms (e.g., sexual minorities and unmanly men). Third,
it is only male citizens aged 18 to 60 who are facing the relevant kind of burden imposed
by the ban. Although the ban may also negatively affect the deliberative freedom of female
citizens, since assumptions about how men should behave based on gender norms indirectly
construct those about how women should, it is not the case at least that everyone in Ukraine
must bear the burden to equal degrees.

Asto the interests of other people, it might be argued that female citizens’ more important
deliberative freedom will be infringed if the ban is extended equally to them, since they will
have to take their gender (being more likely to be sexually assaulted) as a cost when staying
in the country. However, if I am right in arguing that women do not necessarily have
a stronger claim to the good of being in safety qua being women (since in the case of mass
killing, it might be men who are more likely to be targeted), it is unclear if the importance
of this kind of deliberative freedom on the part of female citizens can outweigh that on the
part of male counterparts infringed by the male-only ban. It might also be argued that the
interests of female caregivers and their dependents will be infringed by the gender-neutral
ban, but if this is all we are concerned about, the appropriate response would be to introduce
a gender-neutral exemption for any citizen who has dependents to care for.

Alternatively, if we opt for lifting the male-only ban, it might be argued that the interests
of Ukrainians as a whole would be infringed because no one would stay to fight for the
country against Russia’s invasion. I find this argument unconvincing, however, considering
that a substantive number of Ukrainian citizens have already volunteered for military service
and tens of thousands of Ukrainian military-age males who had lived abroad have returned
to the country “to defend sovereignty and territorial integrity”*! Overall, since the impact

*# Irina Chevtayeva, “How Men Try to Get Around the Ban to Leave Ukraine,” DW, July 19,2022, https://
www.dw.com/en/how-ukrainian-men-try-to-get-around-the-ban-to-leave-the-country/a-62529639.
[Update: Since the acceptance decision of this paper on May 30, 2023, the situation of war has changed
drastically, and Ukraine is now facing a shortage of soldiers who are willing to fight against Russian
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of the ban on the deliberative freedom of male citizens is quite substantial in a way that
reflects little choice on the part of them and burdens them unequally compared to others,
while the interests of others are not compelling enough, I conclude that the ban infringes
male citizens’ right to be free from treating their society’s assumptions about maleness
as costs when deliberating on whether to stay or leave, thereby constituting morally wrongful
discrimination against them.

Conclusion

In this paper, I have examined the moral wrongness of Ukraine’s male-only ban on leaving
the country and concluded that it unfairly and morally wrongfully discriminates against
male citizens on the basis of their gender.

Before closing, I wish to make three remarks on the scope and implications of the
arguments in this paper. First, since the focus has been on differential treatment based
on gender, rather than on the ban on leaving per se, the arguments made in this paper are
basically neutral regarding how the Ukraine government should rectify this morally wrongful
discrimination. It might be that it should immediately lift the ban on male citizens altogether.
It might be that it should extend the same ban on female citizens similarly situated.*
Alternatively, there might be a third or intermediate way.* This is a question worthy of further
examination.

troops. That having been said, I still find it unnecessary to change my position on this point. First, it
seems to me that the Ukraine government still has the options for increasing volunteers such as raising
salaries of the soldiers, promising them the discharge from military service after the definitive period
(e.g., one or two years), and so on. Second and more importantly, if there is not a sufficient number
of citizens who will voluntarily stay and fight for their homeland when allowed to leave, I think this
very fact can be construed as the manifestation of their collective unwillingness to continue fighting
against the invasion by risking their lives and limbs (the unwillingness which reflects the uncoerced
and autonomous decisions of individuals), thereby seriously undermining the claim that they have
collective interests in protecting the country in the first place.]

2 At the time of writing, there is no similar ban on female citizens as far as I know. Women who have
(voluntarily) registered themselves can legally be conscripted into military service, thus being liable
to be subjected to the same ban. However, Hanna Malyar, the Deputy Minister of Defense of Ukraine,
announced, on July 4th, that there is no need to mobilize them (“nemae norpe6u B mpuMycoBiit Mo6iaizanii
xiHok — Mino6oporu,” Caoso i Airo, accessed October 26,2022, https: / /www.slovoidilo.ua/2022/07/04/
novyna/bezpeka/zsu-nemaye-potreby-prymusovij-mobilizacziyi-zhinok-minoborony). Only women
with certain specialties and/or professions related to a corresponding military specialty can legally
be subject to registration (Law of Ukraine, March 25, 1992, No. 2232-X1I, “About Military Duty and
Military Service” [UA], art 1, pt 11), but since this mandatory military registration has been postponed
until October 1st, 2023, for the time being, the registration of female citizens is “exclusively voluntary”
(“Departure of Women Abroad from October 1: The Final Decision of the Ministry of Defense
of Ukraine,” VisitUkraine.today, accessed June 16, 2023, https://visitukraine.today/blog/808/
departure-of-women-abroad-from-october-1-the-final-decision-of-the-ministry-of-defense-of-ukraine).
*Viktor Andrusiv, the adviser to the head of the Ministry of Internal Affairs of Ukraine, once proposed
that male citizens be able to travel abroad freely provided that they have paid “an insurance premium”
of between 3000 and S000 dollars (“The Ministry of Internal Affairs of Ukraine Proposes to Allow Men
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Second, my arguments in this paper have focused exclusively on the moral wrongness
of the relevant ban, and therefore said nothing about the duty to obey even immoral laws,
which has been one of the major questions in the field of legal philosophy. This is highly
relevant in our context, as the martial law and general mobilization were declared and
ordered by President Zelensky and approved by a majority of parliamentarians, all
democratically elected by the people. Do male Ukrainians have a moral duty to obey the
ban even if it morally wrongfully discriminates against them? If some of them try to leave
the country illegally under the conviction that it is morally wrongful gender discrimination,
can this act be justified as civil disobedience? These are questions we need to reflect upon.

Third, all my arguments in this paper can be applied to any country introducing gender-
based bans on leaving in wartime. As we already know, Putin ordered partial mobilization
on September 21,2022 and began to conscript (male) reservists against their will. On April 14
of this year, he even signed “a law that makes electronic military summonses equivalent to those
delivered on paper. <...> After a summons is considered delivered, the eligible party will
be barred from leaving the country until they appear at a military enlistment office.”* If Russia
is to implement this ban on leaving, all that I have argued against the ban in Ukraine could
be equally applied to it. In any case, nothing in my criticism concerning the Ukraine government
in this paper diminishes the far greater evil on the part of Russia, which has initiated
an unjustified war of aggression and targeted unarmed civilians, whether females or males.

© Yu. Mori, 2023
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Yuichiro Mori. On the Moral Wrongness of a Male-only Ban on Leaving One’s Homeland

Abstract. The aim of this paper is to examine whether it is morally wrong to ban only male
citizens from leaving a country in wartime, and if it is, why it is the case. Following Russia’s invasion
of Ukraine, President Volodymyr Zelensky declared martial law and ordered general mobilization,
at the same time prohibiting male citizens aged 18 to 60 from crossing the border. The justifiability
of the ban is in dispute, and opponents have made a case in both legal and moral dimensions.
In the moral dimension, there are arguments based on consequentialism, individual freedom, and
fairness or non-discrimination. In this paper, I focus on the third argument and argue that the ban
unfairly and morally wrongfully discriminates against male Ukraine citizens on the basis of their
gender. First, I define discrimination and apply it to our case. Second, moving from the descriptive
definition of discrimination to its moral wrongness, I argue that the male-only ban is unfair and
morally unjustified. Third, I argue that the ban can also be deemed morally wrong from one of the
prominent views in the field of the ethics of discrimination, namely the deliberative freedom view.

Keywords: war; ban on leaving the country; gender; discrimination; fairness; conscription;
deliberative freedom.

I0iuipo Mopi. IIpo MOpasbHy HepaBHABHICTD 3a60pOHH 3aAMNIaTH GaTHKIBIIMHY AHIIE
AASI YOAOBIKiB

AnoTanis. MeToro 1ji€l poOOTH € BUBYEHHS TOTO, Y1 € MOPAABHO HEIIPABUABHUM 3200pOHSITH
AMIIE IPOMaASHAM YOAOBIYOI CTATi 3aAMIIATH KPAiHy Y BOEHHHM Yac, i AKINO Ije TaK, TO YOMY 1je TaK.
ITicas BTopruenns Pocii B Ykpainy npesupenT Bosopumup 3eAeHChKHI OTOAOCHB BOEHHHI CTaH
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1 Haka3aB IPOBECTH 3aTaAbHY MOOIAI3aIliI0, OAHOYACHO 3a60P OHUBIIH [IEPETHHATH KOPAOH IPOMAASIHAM
10A0BiYO] cTari BikoM Bip 18 A0 60 pokis. O6rpyHTOBaHICTD 3a60POHK OCKAPIKYETCS, i OIOHEHTH
BUCYHYAH aPI'YMEHTH SIK Y OPUAUIHOMY, TaK iB MOPAaAbHOMY BHMian. Yy MOpaAbHOMY BHMipi
iCHYIOTD apryMeHTH, 3aCHOBaHi HA KOHCEKBeHIiaAi3Mi, IHAUBIAyaAbHIl CBOOOAI Ta CIIPAaBEAAMBOCTI
a60 HeAMCKpUMIHALIL Y Iif CTATTi sl 30CEPEAXKYIOCS Ha TPETbOMY apI'yMeHTI i CTBEPAXKYIO, IO 3a-
0OpOHA HECITPABEAANBO Ta MOPAABHO HETIPABHABHO ACKPUMIHYE IPOMAASIH YKpaTHU YOAOBIHOI cTaTi
3a 03HAKOIO IXHbOI cTaTi. [To-mepine, s BU3HAYaI0 AMICKPUMIHAIIIIO i 3aCTOCOBYIO il AO HAIIIOTO BHITAAKY.
Ho-Apyre, IIEPEXOA I Bip OIIMCOBOIrO BUSHAYEHHS AMCKPUMIHALII AO 1l MOPaAbHOI HEITPAaBUABHOCTI,
SI CTBEPAKYIO, 1110 3a60POHA AHIIE AASI YOAOBIKIB € HECIIPABEAAMBOIO Ta MOPAABHO HEBHIIPABAAHOIO.
ITo-TpeTe, st CTBEPAXKYIO, IO 3a00pOHA TAKOXK MOXKe Oy TH BU3HAHA MOPAABHO HEIIPABUABHOIO 3 TOYKH
30pYy OAHI€] 3 BUSHAYHUX iaefl y cdepi eTHKY ANCKPUMIHALLI, a caMe AOPAAIOTO IIOTASIAY Ha CBOOOAY.

KarouoBi caoBa: BiiiHa; 3a60poHa Ha BUI3A 3 KPAlHH; CTaTh; AUCKPUMIHALILS; CIIPaBEAAMBICTD;
IIPM30B Ha BilICBKOBY CAYKOY; AOpasda cBOGOAR.

Oaepsxano/Received 30.05.2023

120 ISSN 2227-7153  Philosophy of Law and General Theory of Law 1/2023



IHOOPMALIA OJ14 ABTOPIB

Peaxoaerist mpuiiMae AO PO3TASIAY CTaTTi, IepeKAAAH, pelleHsii, oraspzu, iHdpopmariito
mpo moail y mapuHi ¢piaocodii mpasa Ta 3araAbHoOi Teopii npasa.

CraTTi MalOTh MICTUTH HayKOBY HOBH3HY, BPAXOBYBaTH IPOBIAHI CydYacHi IryOaikanii
3 BIAIIOBIAHOI IIPOOAEMATHKHY i iCTOPIIO Il PO3TASIAY, BIAIIOBIAQTH HAYKOBOMY IIPOiA0
XKypHaAy. 3 TEKCTy Ma€ OyTH 3p0o3yMiAo, IKy IpobAeMy [TOCTABAEHO, SIKOIO € MeTa CTaTTi
Ta sIKi BUCHOBKH 3 IIOCTABAEHOI IIp0o6AeMHU 3pOOAEHO.

Pimenns moa0 MOXXAUBOCTI IPUMHATTS AO APYKY 3AIMCHIOETHCS 3a pe3yAbTaTaMM
“IIOABIFIHOTO CAINOTO” perjeH3yBaHHs.

ITepeapyk omy6AiKOBaHUX MaTePiaAiB )KypPHAAY 3AIICHIOETCS TIABKU 3 AO3BOAY aBTOPa
1 pepakiil.

IliaroToBKa Ta MOAQHHS PYKOIHCY

Pykoric moAa€ThCsl yKpaiHChKOIO a00 aHTAIFICPKOI0 MOBAMH.

Pyxomuc nosuHeH MiCTUTH:

1) indopmariiro Mpo aBTOpa yKPaiHCHKOIO Ta aHTAifiChbKOI0 MoBamu (TpisBume, iM’s1, o
6aTbhKOBI, HAYKOBUI CTYIIiHb, yueHe 3BaHHsI, MiCIle OCHOBHOI poOOTH, II0CaAQ, TOMITOBA
appeca, eAeKTpoHHa appeca, Homep Teaedory, ORCID ID);

2) OCHOBHHIT TEKCT CTATTi;

3) 6i6aiorpadio;

4) iM’a Ta npisBuUILe aBTOpa, HA3BY CTATTi, AHOTAL}IO Ta KAKOYOBi cAoBa (5-10 cais)
ABOMa MoBamu (yKpaiHCbKa, aHTAifiChKa).

Yest inpopMmarist MOBUHHA MICTUTHCH B OAHOMY $aiiai y popmari .doc abo .docx. Hazsa
QariAy Mae CKAAAATHUCS 3 TIPi3BHIIA ABTOPA Ta IepIIuX 3—4 CAiB Ha3BH.

PexomeHAOBaHHI 06car pykonucy — Bip 20 A0 40 Tuc. 3HakiB (32 OroAXeHHAM
3 pepaxiiero — Ao 60 Tuc. 3Ha1<iB).

SIKIIO y CTaTTi BHOKpPeMAEHO TeMaTHdHi po3Aiau (6akaHo), TO cAip 3acTocOByBaTU
HyMepYBaHHS pUMCbKHMH TP PAMH.

IToast — 2 cM, BiacTym Bip AiBoro kpato — 0,5 cM, mpudt Times New Roman, po3mip mpué-
Ty 14, MixpsiakoBuit inTepBaa — 1,S. Bibaiorpadis Ta aHoTanii moparorsest mpudrom 12,
MiXpsAkoBuil iHTepBaa — 1,0.

Martepiaan opaioThCsl eAeKTpoHHOIO nomTolo philosophyoflawjournal@gmail.com.

Hanucanus aHoTamii
ITy6Aikanist CympoOBOAXKY€ETbCSI AHOTALI€I0 YKPATHCHKOIO Ta AaHTAINCHKOIO MOBAaMH 00-
csiroM He MeHII K 1800 3HaKiB, BKAIOUAIOUH KAIOYOBI CAOBA. 3 TEKCTY aHOTAIlil Mae 6yTu

3pO3yMiAO, SIKY IIPOOAEMY IIOCTABAEHO, Y YOMY ITOASTA€ OCOOAUBICTD AOCAIAHHIIBKOTO
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IiAXOAY, SIKi BUCHOBKH 3pOOAEHO Ta B YOMY ITOASITA€ IX HAYKOBA HOBU3HA. AHOTAIIis AO
MOAEMIYHOI CTaTTi MA€ MICTUTH OIIMC ITOAEMIUYHUX ITO3UIIiH.

Odopmaenns 6i6riorpadii

Bibaiorpadiro HeoOXiAHO PO3MILIyBaTH [ICASI TEKCTY CTATTi Ta CKAAAATH 3riAHO 3 ukazo
cmuav: sunocku ma 6ibriozpadis (Chicago style: notes and bibliography). Aus. https://
www.chicagomanualofstyle.org/tools_citationguide/citation-guide-1.html. Axepeaa
posMmimyrorbest 3a aadasirom. Hassu sxypHaaiB ckopouysaru He morpi6Ho. Crucox Bu-
KOPHUCTAHHUIT AXKepeA Ma€ 6y TH HappykoBaHuii 3 BucTynom 0,5 cm. Bibaiorpadis moaaerscst
Aarununero. OMUC KUPUAMYHHX AKepeA HeOOXiAHO IIepPeKAACTH aHTAIMCHKOIO Ta 3a3Ha-
YUTU MOBY opHriHaAy. Ha3Bu mepiopAnYHUX BHAQHD Ta BUAABHHIITB He [IePEKAAAAIOTHCS,
a TpaHcaiTepyroTbcs. Hanmpukaap:

Sartre, Jean-Paul. Being and Nothingness: An Essay on Phenomenological Ontology.
[In Ukrainian.] Kyiv: Osnovy, 2001.

HasBu Axepea MOBaMy, SIKi BAKOPUCTOBYIOTb AQTHHHUITIO, HA aHTAIFICBKY He [IePEeKAAAAIOTHCSL.

ITicas cimcky pAxepeA AATHHUIIRIO TOAAETHCS TOM CAMHM CIIMCOK MOBAMH OPHUTiHAAY.

IIpaBnAa nuTyBaHHSA i MOCHAAHHS Ha AJKepeAa

Y TexcTi cTaTTi MalOTh OYTH AOTPHMAHI 3araAbHi IIPaBHAA IIUTYBAHHS 1 IIOCHAAHHS
Ha BUKOPHUCTAHIi AXepeAa 3TiAHO 3 Yukazo cmuav: éunocku ma 6ibriozpagis. Tlocuaanns
Ha HOPMATHMBHi aKTH Ta CYAOBi CIIPaBU IMOAAIOTHCSA 3TIAHO 3 MDXKHADOAHUM CTHUAEM LIUTY-
BaHHS Ta OCHAQHHS B HayKoBux po6otax Ockora cmuas (OSCOLA Style). Aus. https://
www.law.ox.ac.uk/sites/files/oxlaw/oscola_4th edn_hart 2012.pdf (c. 13-32).

Heo6xiAHO BUKOPUCTOBYBATHU MIAPSIAKOBI 6i0Aiorpadiuni MOCHAAHHSL, SIKi TOAQIOTHCS
MOBOI0 opuriHaay. ITip Yac HyMepyBaHH IAPSIAKOBUX 6i6AiOrpadivHIX OCHAAHD HOTPIOHO
3aCTOCOBYBATH HACKPi3He HyYMepyBaHHs B MeXaX yciel cTarTi apabchbKuMH LUppaMH.
ITiapsiAkoBi 616Ai0rpadivHi MOCHAAHHS IOBUHHI Oy TH HAAPYKOBaHi 3 BUPiBHIOBAHHSIM IO
mupuHi; mpudr Times New Roman, posmip mpudty — 10, Mmibxpsaxosuii inTepsaa — 1,0.

AASI BUAIAGHHS B TeKCTI IIUTAT BUKOPUCTOBYIOTBCS AQIIKH “...”. SIKIIIO B IIMTOBAaHOMY TEKCTi,
Y3STOMY Y AQIIKH, € iHIIi IIUTYBAaHHs Ta iHII CAOBAa a60 BUCAOBH, 1JO MAIOTh YXKUBATUCS
B AQIIKAX, AOLIiAbHO BUKOPUCTOBYBATH Pi3Hi AAIKu — 30BHimHi “...” i BHyTpimHi ... ITurara,
SIKa CKAAQAQETHCS 3 ITSITH 1 OiAblle PSAKIB TEKCTY (6A0KOBa TIUTaTA), MOAAETHCS B TEKCTi
3 HOBOTO psiaka 12 mpudToM 3 a63aIIHIM BIACTYIIOM 3AiBa AAs BCi€l IpuTaTH i He GepeThest
B Aanku. ITepea 6AOKOBOIO IIUTATOIO Ta ITiCAS Hel i@ OAMH PSIAOK BIACTYILY.

SIK110 aBTOP CTATTi, HABOASYH ITUTATY, BUAIASIE Y Hill AeSKi CAOBA, pO6I/ITbC}I CIlelliaAbHEe
sacrepexeHHs, Hamp.: (kypcus miit. — C. L).
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