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Ceprint Makcumos, 10nia PasmeTaesa Ta Hatania CatoxiHa

AYMKY aBTOPKH, IIPaBO BKOpiHeHe B HaIOMy QyHAAMEHTAaABHOMY AOCBiAl, 60 crocobi
OyTTs1 y CBITI, i € He IIPOCTO OAHHM i3 ACITEKTIiB AOCBIAY, @ YMOBOIO AOCBIAY SIK TAKOT'O, [TO3aSIK
caMe IIpaBO MATPUMY€E BHYTPIIIHbO BAACTUBY AOCBIAY CTPYKTYPY Aapy. Pasom 3 Tum, — 3a-
YBa)ky€ aBTOPKa, — CbOTOAHI, B YMOBaX IIOIIMPEHHS PUHKY Ta BAACTUBOI IOMY AOTiKHU €KBi-
BaAGHTHOCTI Ha BCi c{pepu XUTTs, AOCBiA IIPaBa, MATOPSIAKOBAHUI TPOTUAEXKHIN iael, a 3
HUM 1 AOCBIA SIK TAKWMM, ONUHAETHCA IMiA 3arpO30I0.

Crarrs iHAITICbKOTO pAOCAiaHUuKA ITTusu Paxmana (KaAiKyT) “Aropcpka IIPUPOAA — BTiAe-
Ha GeHOMEHOAOTIYHA ITepCIIeKTUBA, MOKAMKAHA IIePEOCMUCAUTHU MOHSTTS AFOACBKOI ITpHU-
POAM 3 €K3MCTEHI[iaAbHO-(YEHOMEHOAOTI9HOI TOUKHU 30PY Ta IPYHTYIOUUCh Ha LIbOMY IIiA-
XOAL, IIPOAUTH CBITAO Ha A€SIKi IPOOAEMH KPUMIHAABHOIO i ITeHITeHIIIapHOT'O [IPaBa, 30Kpe-
Ma MeTy IIOKapaHHs Ta BIAIIOBiAHI 3acobu ii pAocsirHeHHs. CMparoduch HA TBOPUICTD
¢paniyspkoro ¢pernomenoaora Mopica Mepao-IToHTi, aBTOp 0OrpyHTOBY€E HEOOXiAHICTH
BiAMOBHTHCD BiA TPAAULIIHOT AUXOTOMIT “pO3yM/TiA0” Ta PO3TASIAATH AIOAUHY B Ii IjiAiCHOC-
Ti IK areHTa TiAeCHOI (BTiAeHo'l') ALIABHOCTI. BiATTOBIAHO, F1 AFOACHKA TIAHICTD MUCAUTBCS SIK
TaKa, IO BKOPiHeHa B TIAECHOCTI Ta MDK-TiA€CHOCTI, a BiATaK, ITlepeAGadae TiAeCHO-OpieHTO-
BaHy CTpaTeriio peabiaiTariii AFOAUHY, sIKa ITepebyBae B KOHPAIKTI 3 mpaBom. Ha Aymky aBTo-
Pa, KOXKHA TaKa AFOAUHA 3aCAYTOBYE Ha riAHe Ta IIPOAYKTUBHE XUTTS Ha PiBHI TIAECHOCTI, 110
YMOXAMBUTSD 11 IEPETBOPEHHS Ha CKAAAOBY KOHCTPYKTHUBHOI MDXK-TIA€CHOCTI, SIKy MU Ha-
3MBAEMO CYCITIABCTBOM.

Tema AIOACBKOTO AOCBIAY SIK AOCBIAY TiA€CHOCTI Ta BiATIOBIAHUX IIPaBOBHUX iMITAiKaIliit
pO3BUBAETHCS TakOXK y cTarTi Osexcis Cmos6u (Xapkis) “Tiro sk HOpMa: HeKAACHYHA
OHTOAOTIS ITpaBa,” y SIKill OAHE 3 KAIOUOBHX IOHSTD IOPUCIIPYAEHIIii — IOHSTTS IIPaBOBOI
HOPMH — IIePEOCMHCAEHO B OHTOAOTIYHOMY PO3pi3i yepes 3BepHeHH: A0 peHOMEHOAOTIYHOI
pirocodii. ABTOpY iAeThcs Ipo Te, AK HOpMa IIpaBa iCHy€ B XKUTTi, a He Ha Manepi 4u B ysIB-
AGHHSIX TEOPETHKiB. 30KpeMa, BiH CTBEPAXKYE, IO TIePBiCHUM 0OMeXeHHSIM AIOACBKOI 10~
BEAIHKHU y cOILiyMi € He abCTPaKTHI HOPMHU ITIO3UTHBHOTO 3aKOHOAABCTBA YH IIPHUPOAHOTO
IIPaBa, a )KMBa TiAeCHA CIiBIPUCYTHICTD iCHYIOUUX ITOPSIA ATOACH: caMe MPUCYTHICTD [Hmoro
Yy CIIABHOMY OYTTi 3 MHOIO CTa€ MipOIO MOIX BUHHKIB. BiaTak, TiAO CTa€ Ha MicIie ITO3UTHBHO-
IPaBOBOI YU IIPUPOAHOI HOPMHU IIPaBa, B 6YKBAABHOMY CEHCI CAOBa BTIAIOIOYH Y COOI Ipu-
IIMCU AO3BOAEHOI, HAAEXKHOI 4K OTPi6HOI IMoBeAiHKH. TakuM YHMHOM, — BBAXKA€E ABTOP, —
AOACBKE TiAO MICTHTB Y COOi SIK TirmoTe3y, Tak i AUCIIO3UIIIIO 1 CAHKIIiI0, @ TOMY [1epeTBOPIO-
€ThCS Ha TeHYIHHUI MOAYC Oy TTsI HOpMH IIpaBa.

AsBiBcpKa pocaipamns Ipuna Becaza y cBoiii cTaTTi “MeTOoAOAOTIYHE 3HAUEHHS KaTeropii
‘mpaBoMipHOTo ouiKyBaHHs BepHepa Marixopepa aas cyaoBoi npakruku Bepxosroro Cyay”
BUKOPHUCTOBYE ipel HiMenbkoro ¢pirocoda-ex3ucreHniasicra Bepuepa Marixodepa aas aHa-
Ai3y aKkTyaAbHOI mpakTuKy BepxosHoro Cyay moAO TAYMaueHHS Ta 3aCTOCYBAHHS KOHITEMIIi
“mpaBoMipHMX 04iKyBaHb.” 30KpeMa, Ha AyMKY aBTOPKH, 3aIIpONOHOBaHa $pirocodom ipest
“posymuoro”/ “npupopsoro”/ “npaBoMipHOro” O4iKyBaHHS Ta IPABOBOCTI it HEOOXiAHOCTI
3aXHCTY TaKOTO O4iKyBaHHSI, SIKe BUHHKAO y Pe3yABTaTi yCTaAeHOI Ta 6axkaHol 260 AoITycTH-

10 ISSN 2227-7153  Philosophy of Law and General Theory of Law 1/2022



LLAHOBHI YATA4I!

MOI IIOBEAIHKH Y COLIIaABHOMY CITiBCBiTi, OAHAK He IMAKPIIA€HO 3aKOHOAABYOI0 HOPMOIO,
MOTAQ 6 CTaTH AOKTPHUHAABHOIO OCHOBOIO 3aCTOCYBAHHS KOHIIEIIIii IPaBOMipHUX OYiKyBaHb
BepxosuuM CyaoM Ta cIipusiTH YHiIQIKyBaHHIO pO3yMiHHS KaTeropii mpaBoMipHOro ogiky-
BaHHA Y CyAOBil IIPaKTHII.

Py6puka “ITndpoBi TeXHOAOTII, AFOACBKHIT AOCBiA i HPaBO” CTaAa IIPOAOBXKEHHSIM ABOX
MDKAMCIUIIAIHADHMX CeMiHapiB, IPUCBAYEHUX MUTAHHAM IIPaBa, TEXHOAOTIIH, AOBipHU Ta
AIOACBKHUX BIAHOCHH Y TN POBY eII0XY, AO YYACHMKIB SKUX ITi3Hillle IPUEAHAANCD iHIII aBTO-
PH, AKi pO3KPUAN OKPEMi ACIIEKTH 3araAbHOI TEHAEHIIL, IO ITOASTAE Y PAAUKAABHIM TPaHC-
$opMatlii ATOACPKOTO AOCBiAY ITip BIAMBOM ITMPPOBHUX TEXHOAOTIH. IaeTnes, 30KpeMa, Ipo
IIOCTYIIOBe 3HUKHEHHS i3 CTPYKTYPH AOCBIAY TaKHX, 3AABAAOCS 0, CYTO AIOACBKHX HOTO
CKAAAOBUX, SIK MUCAEHHS Ta Aist. 3 iHITOrO 60Ky, caMi TeXHOAOTII CTal0OTh Bce GiAbII aBTO-
HOMHUMH i He3aA€XKHUMH BiA BTPYUaHHs AFOAUHH. Taki IOHATTSL, SIK CBO60AQ BOAEBHSIBACH-
HsI, CAMOYCBIAOMAEHHS i CAMOBU3HA4YeHHSI, CTAIOTh 3aHAATO PO3SMUTUMH, 10O CAYXKUTHU BU-
3HAYaABHHUMH KPUTEPISIMHU IIPaBOBOI Cy6 €KTHOCTI, 2 KOAO MOTEHIiFIHUX HOCIiB aBTOHOMIl
cTae Bce mupmuM. BopHodac iaei aBTOHOMII, BUMHKY Ta BiATIOBIAQABHOCTI 3aAMIIAIOTHCA
$yHAAMEHTOM CYYaCHUX IIPAaBOBUX iHCTHTYTiB. OAHAK UM He CTaB Iieil PYHAAMEHT 3aHAATO
KPUXKHUM, 1106 i AaAl yTpuMyBaTH rpaHAio3HY OyaiBAlo mpaBa? CaMe Hap IJUM IMHMTAHHSIM
PO3MIpKOBYIOTb aBTOPH Y IPEACTABACHUX TYT CTAaTTSX.

Ll pybpuxa posnodunHaeTbes 3i crarti FOaii Pasmemaesoi (Xapkis) “AyMKu Ta aATOpHT-
MH: AOBipa, HEHTPAABHICTD i A€TITUMHICTD,” SIKY IPUCBSIYEHO IPUMAPHUM y LUPPOBY epy
MO>XAUBOCTSAM 33aAMUIIATHCS areHTaMH, IO CaMOCTifHO BU3HAYAIOTHCA i KEPYIOTh CBOEIO
IOBEeAIHKOI0. ABTOpKa GOKYCYEThCS Ha MUTAHHAX MAHIIYASIIT AyMKaMH 1 AlsIMH, 5IKi oco-
OAMBO YCITIIHO 3AIFICHIOIOTHCS 32 AOIIOMOTO0 AATOPUTMIYHUX TeXHOAOTIH. CIMparodrch
Ha KOHIIENIIi}0 aBTOHOMil, BOHA IIOKa3ye, 0 Y IOBCAKAEHHOMY AOCBIiAl AIOAM BCe MEHIIe
3AAaTHI BIAOKPEMAIOBAaTH BAACHI iHTEpECH Bip HaB S3aHUX, a Y AOCBiAl ITpaBa BiA6}7Ba€TBC$I
3MillleHHsI BAAAHOTO 6AaAQHCY i1 IIepepO3IOAIA AeTITUMHOCTI.

Y crarri Mapzapumu Biioniz-Ainyun (Lropix, IlIseiinapis) “Ipomapcbka A0Bipa A0
004HCAIOBAABHOI TEXHIKHU: AHAAI3 AOBIPH Ta [IMPPOBUX TEXHOAOTIN Y pAMKaX KOHCTUTYLIiO-
HAAI3My~ AOCAIAXKYETHCS Te, SIKUM YHHOM HMHIIIHS KYABTYPA AOBIPH AO OOYHCAIOBAABHOT
TeXHIKH B [TeBHi} CIIIAPHOTI € Pe3yAbTATOM AECATUPIYHMX IPOEKTIB KOHCTUTYIOBAHHS I'PO-
MaASTHUHA Ta POMAACBKOCTI 3a A0OIIoMOro iHGopMalinHuX TexHoAoril. ITepcnexTrBa
KOHCTHUTYIIiOHAAi3My B cpepi HayKH, TEXHOAOTIH i CyCIiAbCTBa BUKOPUCTOBYETbCA AASL TOTO,
1106 MOKA3aTH, 110 3HAYUTD Oy TH AIOAMHOIO Y I poBy epy. Tpu acrexTs cycmiabHOI AOBipH
BKa3YIOTb, B IKMX BPa3AMBUX MiCIISIX KOHCTUTYIIMHHUX OPSAKIB, IO CKAAAAIOTBCH i3 B3aEMO-
All TIpaBOBUX, TeXHIYHHX i aHTPOIIOAOTIYHUX PAKTOPiB, AFOAU MOXKYTb BTPY4aTHUCS Ta GOp-
MyBaTH 260 3MIIJHIOBATH TIOTOYHHII CTAH AOBIpH. ABTOpKa MAKPECAIOE, 110 baueHHs rud-
POBHX TEXHOAOTIH SIK TAKUX, IO PyHUHYIOTH a60 Takux, 0 3MILHIOIOThH AOBIpY, 30ipHeHi
71 HAATO AeTePMiHICTHYHI, TOAI SIK IEPBUHHIMHU MAIOTh Oy TH COIiaAbHI 3B SI3KH I Ti IIPAKTHU-
KH Ta KyABTYPH, IO BXX€ CKAAAHCS Y CYCITIAbCTBaX.
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IlepcriekTuBHM OAHOTO 3 IIPaB AIOAMHHM i BOAHOYAC AIOACBKOI IIiHHOCTI 06I‘OBOPIOIOTI)C$I
y crarti IlTempa Cyxopoascoxozo (AbBiB) “MaiibyTHe NPUBAaTHOCTI Kpisb NpU3MY Teopii
IIOCTHOPMAABHOCTI,” A€ IIPUBATHICTb BIIMCYETHCS B XaPAKTEPUCTHKH CTAHY, SIKUIT BAXOAUTD
3a MeXi 3BBUYHUX YSIBA€HDb | MUHYAOTO AOCBiAY. ABTOP IIOKA3YE, SIK CKAAAHICTD, XaocC i cynep-
e4HOCTI, IO € KAIOYOBHMHU O3HAKAMH IIOCTHOPMAABHOCTI, BIAOMBAIOTbCSI HA IIPUBATHOCTI,
Ta SIK CIPOOY 3AAUIINTH MUHYAI IAXOAH AO 1i 3aXHCTY Ha TAl peHOMEHY WITYIHO CKOHCTPY-
110BaHOI HOPMAABHOCTI IIpHpedeHi Ha IIpoBaa. Bin cTBepaXxye, Mo nepcrekTuBy edexTHB-
HOTO 3aXHCTY IIPUBATHOCTI 3aA€XKaTb IIepeAOBCIM Bip TOTO, HACKIABKM MU 3MOXKEeMO HaAa-
IITYBaTHU B iHTepecax MpaB AIOAUHU TaKi peryAsSTOpPH SIK PHHOK, apXiTeKTypa Ta COIliaAbHi
HOPMH, 2 TAKOX BiA TOTO, HACKIABKH YCIIIITHUMU OYAYTb AelieHTpaAi3alis Ta OCHACHHS
ABTOHOMHOCTI Ha Pi3HUX PiBHSX.

Tema 3aXuCTy ITepCOHAABHUX AQHHX Ta iAeHTH}iKaII miAHIMaeTbCst y cTaTTi Aap’i Bya-
2axoeoi (Yrmcaaa, IlIsenis) “YrikaapHa iaeHTH}IKAIIiA ATOAMHH BiATIOBIAHO AO cTarTi 9
(1) (2) GDPR,’ sixa BUCBiTAIOE TPO6AEMH, IO MOPOAYKEH] MaCIITAGHUM BUKOPUCTAHHIM
[ PPOBUX OiOMETPUYHUX TEXHOAOTIN. Y CBITAI €BPOIECHKOTO 3aKOHOAABCTBA ABTOPKA
AHAAI3y€ PUBUKH AAS IIPOLIECY OOPOOKHU AQHMX OCOOH Ta PU3HKH, IO BUHUKAIOTD ITiCAS
TaKol 0OPOOKH, OAHOYACHO BUMAAbOBYIOUH OiABII IIHPOKY II€PCIIEKTUBY 3arPO3H AASL YHi-
KaABHUX XapPaKTEPUCTUK AIOAMHH. YTOYHIOIOYHU IIOHSATTS Cy6 €KTy Ta 00'€KTy 06po6Ku
AQHHX, AOCAIAHUIIS IIPOIIOHYE AATH YiTKi BU3HAUEHHA Ta HAAATHU ITPABOBHUH 3aXUCT TaKUM
XapaKTEPUCTHKAM, II[0 AO3BOAUTDH (Pi3HIHIM 0cobaM Kpaije KOHTPOAIOBATH CBOI AQHI Ta
KepyBaTH HUMHU.

Crarrs Kounopa Xokinza (Amaanma, CIIIA) ma Baaxepii Cuu ( Xapxis) “Yu sMeHIIUTD
TeHHa iHKeHepis yIIoA0OaHb AUTHHH 1i aBTOHOMI0?” MiAHIMA€ MUTAHHS MOPaAi IIpH peaa-
TyBaHHi reHOMy. ABTOPH 3BePTAIOTHCSI AO AUAEMH IIPUIIEIIACHHS “MOPAABHO IIPABHABHOI
MOBEAIHKH Ta 36epe>1<eHH5{ aBTOHOMII 0cobu. ITocaipoBHMIT POSIASIA IIEpeBar 1 HEAOAIKIB
MOTEHIIIMHOI T€HHOI KOPEKIIil HEeMOPAAbHHX YHOAO63.HI> MPUBOAUTD AO TOTO, I[O HACAIAKK
OYAyTb Pi3HHMH, 3AA€KHO BiA TOTO, SIKY 3 KOHIITIL}iil aBTOHOMII 0OpaHO: “eKCTepHAAICTChKY
un “inTepHaAicTchKy. CTaTTs IPOIOHYE KpUTepii, 3a SIKUX HABITh CyTTEBI BTPYYaHHs 0aTh-
KaMH B MafOyTHI HEMOPaABHI YIIOAOOAHHS AiTeft MOXKHA OyAO OU BUIIPABAATH, 30KpeMa
KpPHUTepiil BAATHOCTI areHTa A0 PaIjioHAABHOTO MUCAEHHSI Ta 0OTOBOPEHHSI.

Y py6puni “Ilepekaapn” IpoIoHyeMO yBasi YMTada CTATTIO KAHAACBKHX dirocodin
npaa Oc6iiopna Meaxesixa ma B'apna Meaxesixa (Keebex, Kanada) “/Asi xonuernii
riasocri: ITpo 3anemaa cBo60au BoAi y npasi.” [TpuHarigAHO BiTaEMO HAIIOTO MOCTIMHOTO
aBTOpa Ta YAeHa pepakiiiiHol koaerii B’ sipra Meakesika 3 70-piudsaM i 6axkaemo foMy Mirs-
HOTO 3Aop013’5{ Ta TBOPYOTO HATXHEHHS. Y CTaTTi AOCAIAKYETHCS papAMKaAbHA 3MiHa, M0 il
MH MOXXEMO CIIOCTepiraTu B Cy4aCHOMY IOPHAMYHOMY PO3yMiHHI TipAHOCTI. 30KpeMa, Impo-
aHAAI30BaHO ABi KAIOYOBI TeOpil TiAHOCTI: “Teopilo riAHOCTI, 3aCHOBaHy Ha cBo60Ai BOAi,”
sika acoriroersest 3 IMmanyinom Karrowm, i “reopito rignocTi, 3acHOBaHy Ha AOOpoOyTi,” Ky
HeIIOAABHO BiacToIoBaB AaaH AskeBipT. Ha AymMKy aBTOpIB, CyyacHmMIl mepexia Bip mepuroi
AO APYTOI TeOpil € po6AEMATHIHNM, TTO-IIEPILIe, OCKIABKHY BiH € IIPOSIBOM 3aHEIaAy CBOOOAM
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LLAHOBHI YATA4I!

BOAi B HAllIMX IIPaBOBUX CUCTEMAX, i, IO-APYTe, TOMY IO T€OPisd rIAHOCTI, 3aCHOBaHA HA AO-
6po0yTi, yacTo mpupikae Ha MOpa3Ky cama cebe. BIATIOBIAHO CTBEPAXKYETDCSI, IO MU ITOBH-
HHI IIOBEPHYTHUCS AO TeoPpil CBOOOAM BOAI, BIATIOBIAHO AO SKOI paljioHaABHI AIOAM MAIOTh
6yTH cami cobi 3aKOHOAABIAMH, i 110 cdepa 3aKOHOAABUOI ALSABHOCTI IOBUHHA 6yTH 06-
Me)XeHa MipKyBaHHAMM TiAHOCTI.

Hacrynuuit HoMep sxypHaAy Oyae npucBsiaeHo TeMaM “IIpaBo i cBiT. Mup i npaBo”
i “EBpomeiicpki IIHHOCTI Ta KOHCTUTYIilHE CYAOUYHHCTBO.” 3aIpOIIYEMO aBTOPIB AO
cmiBrparni!
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LAW AND GIFT: PHENOMENOLOGY OF LEGAL EXPERIENCE

Introduction

t first glance, law has little in common with the phenomenon of a gift, since

justice is often thought of in terms of equivalent exchange: first in the form of

a material talion, and then in the form of its symbolic counterparts. However,
is law capable of restoring justice where the irretrievable happened, which excludes any
equivalence? What is such a situation in relation to law — a rule or an exception? Isn’t
justice then just law’s dream? And if law does not guarantee justice, then what can we yet
count on by appealing to it?

The questions posed reveal the main question of the philosophy of law in its
phenomenological version: “What is it the experience of law?” At the same time, the
comprehension of the latter in the proposed vein is also motivated by the modern tendency
to blur the boundaries of law, as a result of which the corresponding aspect of our experience
becomes almost indistinguishable from the political or economic experience. On the one
hand, the legal, based on the idea of norm, is supplanted by the political, based on power,
which subordinates the ought and actually replaces it. It is the shock produced by the
unprecedented political violence during 20th century that Paul Ricoeur explains the current
crisis in the philosophy of law." On the other hand, legal experience is being replaced by
economic one based on the idea of benefit, which in fact is now the only norm. In this regard,
Marcel Hénaft speaks of the gradual colonization by the market of those spheres oflife that
are initially non-market in nature, including justice.” In the philosophy of law, the first of
these tendencies is manifested in the rapidly growing popularity of the theory of the state
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of exception, and the second one — in the strengthening of the positions of the economic
analysis of law.> Both conceptions prioritize fact over norm and proceed from the logic of
the equivalent, since they imply the establishment of an equilibrium on the basis of a balance
of forces or fungible goods, and not on the basis of ought. In this sense, the discovery of the
legal as such deals with the clarification of the anti-authoritarian and anti-utilitarian nature
oflegal experience, which is rather subject to the logic of excess, or gift, than the logic of the
equivalent. Indeed, the maintenance of those sentenced to life imprisonment is associated
with significant material costs, respect for human rights greatly reduces the profits of
transnational corporations, and the obligations of prosperous countries in relation to
refugees are extremely difficult to justify utilitarianly. All this is the “price” that we pay for
fundamentally invaluable goods, the “price” of law and justice. Finally, the clarification of
the anti-utilitarian nature of law will, it seems, enable us not only to distinguish it from other
aspects of experience, but also to shed light on the place of law in experience as such, in
other words, on the anthropological foundations of law.

However, before turning directly to law, one should ask whether a gift is inherent in
a human being at all, whether it has grounds in our fundamental experience, or, on the
contrary, is rather an exception to the rule. The first part of article (I) detects the place of
gift in human experience. Further, the place of law in fundamental experience and the
relationship between the experience of law and the experience of gift will be discussed (1I).
Finally, in the third part of the article, the question of the transformation of human experience
and the corresponding perspectives of law will be raised (III).

Against the backdrop of the triumph of the market economy since modern times, but
especially in the 20th century, and the corresponding anthropological premise, according
to which man is by nature an egoistic being, any grand gesture, like any reasoning about
a gift, becomes suspicious. On the other hand, as Marcel Hénaff rightly points out, it was
the tragic experience of dehumanization of the last century that stimulated the turn of
thinkers to the gesture of gift — “the first gesture that connects us with life and the last
testimony to our humanness.™

In many ways, it is this motive that drives the thought of Emmanuel Levinas, who argues
that generosity is not only inherent in man, but lies at the heart of human existence. While
Jacques Derrida declares the gift impossible because every gesture of giving actually creates
a debt and thus becomes the opposite of what it claims to be, Levinas, on the contrary,

? The most famous contemporary interpretation of the Schmittian concept of the state of exception is
Giorgio Agamben’s. See Giorgio Agamben, State of Exception, trans. Kevin Attell (Chicago & London:
The University of Chicago Press, 2005 ). On economic analysis of law see first of all Richard A. Posner,
Economic Analysis of Law (Boston: Little Brown, 1973).

* Marcel Hénaff, The Philosophers’ Gift: Reexamining Reciprocity, trans. Jean-Louis Morhange (New
York: Fordham University Press, 2020), 462, Epub.
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exaggerates the gift as a structure of our experience, describing the primary ethical and at
the same time metaphysical gesture as an initial gift of a world hitherto only mine to the
Other. However, the Other is not subject to inclusion in this world, but remains absolutely
transcendent for it, which is expressed in the concept of the infinity.> Thus, the relation to
the Other is carried out as hospitality and as such is “an absolute adventure, in a primal
imprudence”® It is about a radical moral asymmetry, a curvature of the intersubjective space,
an initial unconditional recognition of the infinite otherness of the Other — a recognition
that does not expect mutuality. In contrast to the Hegelian model of the struggle for
recognition, in which each of the fighters demands recognition without offering it in advance,
and, being closed in his subjectivity, sees in the other only an alter ego — a reflection of himself
(“Hegel's opponents face each other with nothing else than weapons””), Levinas’ concept
presupposes not just an offer of recognition, but initial recognition of the Other without
any demand on his part (“No face can be approached with empty hands™). The logic of
the equivalent is contrasted here with the logic of excess or gift, and exactingness towards
the Other — with an infinite exigency with regard to oneself. At the same time, according to
Levinas, only such a generous gesture makes possible both freedom and society, and with
them normativity: “this infinite exigency with regard to oneself, precisely because it puts
freedom in question, places me and maintains me in a situation in which I am not alone, in
which I am judged.”

Thus, according to Levinas, the most authentic mode of human existence, experience as
such, is transcendence, or the original gift of a world to the Other, and in this sense our
fundamental experience is moral experience. At the same time, to the extent that the Other
binds me to someone else, moral experience becomes a political experience in which all
unique is subject to universalization, the meaning of interchangeable individuals is derived
from the totality, and they are invisible outside of it. The quintessence of this totality is war
that “does not manifest exteriority and the other as other” and reduces individuals “to being
bearers of forces that command them unbeknown to themselves.”’° Thus, Levinas contrasts
infinity, morality, generosity and peace, respectively, with totality, politics, selfishness and
war. The latter, on the one hand, constitute a cruel reality, but on the other hand, they are
not our original and genuine experience, and therefore “the certitude of peace dominates
the evidence of war.”"!

At the same time, which is primarily interesting for us, Levinas places law in the space of
the political as a space of totality, opposing moral justice as respect for the individual and

> Emmanuel Levinas, Totality and Infinity. An Essay on Interiority, 20th ed., trans. Alphonso Lingis
(Pittsburgh: Duquesne University Press, 2007), 168-74.

¢Ibid, 305.

7 Hénaff, The Philosophers’ Gift, 116, note 44.

8 Levinas, Totality and Infinity, 172.

9 Ibid, 304.

19 Tbid, 21.

" Ibid, 22.
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unique to the impersonal justice of law as a source of universality.'> From the realm of the
gift, we enter the realm of the equivalent, where there is nothing that cannot be evaluated,
and hence cannot be compensated. However, this approach leaves no room for the philosophy
of law, since the very question of the specific nature of the legal, which is completely reduced
to the nature of the political, becomes irrelevant.

A different point of view is presented in the work of Marcel Hénaff, who connects law
not with the renunciation of genuine experience based on the gift, but, on the contrary, with
the affirmation of this experience. It is no coincidence that he concludes the first of his two
fundamental works devoted directly to the problem of gift with reflections on dignity — an
idea that, in our opinion, is the normative basis not only for the concept of human rights,
but also for modern law as a whole. In the recognition of the absolute otherness of the Other,
which Levinas speaks of, Hénaff sees nothing other than the recognition of person’s absolute
dignity, which does not depend on any conditions." Indeed, today, isn’t that how we call
“possibility of the breach of the totality, the possibility of a signification without a context?”**

It seems that it is the idea of dignity — this “portal” through which morality is imported
into law'® — that can become the key to clarifying the fundamentally anti-authoritarian and
anti-utilitarian nature of the latter.

Rehabilitation of Reciprocity

It can be assumed that it is impossible to think of law as an aspect of genuine experience
in the language of Levinas, since in his interpretation of the relationship “I — the Other”
there is no place for reciprocal recognition. Unlike the entire previous tradition from
Descartes to Husserl, which tried to overcome the initial asymmetry between the Self and
the Other, proceeding from the Self, Levinas proceeds from the opposite perspective, giving
unconditional ethical-ontological priority to the Other, which the Self recognizes without
expecting reciprocity. However, as Hénaff rightly notes, not to wait for an answer from the
Other, to reckon only with one’s unconditional duty towards him, means not to recognize
that part of him which constitutes him as the Other. This would lead to the elimination of
differences, to the fact that the Other would become only the Other in general, the figure
of the Law, and not the specific Other that I recognize here and now.'® Hénaff, in turn, is
trying to rehabilitate the concept of reciprocity and return it to the realm of the fundamental
human experience or the original way of human existence. Reciprocity, according to Hénaff,
does not equal equivalence, and the Other’s response does not send my gesture back to the

2 1bid, 300-01.

S Hénaff, The Price of Truth, 398-401.

4 Levinas, Totality and Infinity, 23.

'S This metaphor belongs to Jirgen Habermas, although he uses it in a different context. See Jiirgen
Habermas, “The Concept of Human Dignity and the Realistic Utopia of Human Rights,” Metaphilosophy
41, no. 4 (2010): 464-80.

'$ Hénafl, The Philosophers’ Gift, 171-76.
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starting point, but leads me further: “When Others reply to us, they have already been turned
into others by what they have received, just as we become others through their reply.”” Thus,
the relation “I — the Other” is an alternating dissymmetry: the reply of the Other does not
turn the gift into an equivalent exchange, but is itself a new gift, an offer of recognition,
which, however, expects reciprocity, although it cannot demand it. Moreover, as Ricceur
notes, it is the initial gift, the risky step towards the absolute otherness of the Other, that
opens the way to genuine mutual recognition. Following Hénaff, Ricoeur considers the
practices of ceremonial gift exchange known from ethnographic studies as a model of this
kind of reciprocity, based on a gift as an alternative to the struggle for recognition. It is in
the experience of the ritual exchange of gifts, symbolizing public mutual recognition, that
Ricoeur sees the initial form of a peaceful state, when the circle of revenge is opposed by the
circle of gift."®

Such a rethinking of reciprocity, when the latter is not opposed to the gift, but, on the
contrary, presupposes it, allows us to think about the anthropological foundations of both
community in general and law, to move these foundations from the sphere of totality
(external to the genuine experience) into the space of this experience itself. It is noteworthy
in this regard that it was Ricoeur and Hénaff, whose entire work was aimed at the rehabilitation
of reciprocity, that returned law to philosophy as one of the central themes.

Law in the Structure of Fundamental Experience

The alternation of mutual, but not equivalent gifts can be regarded not only as the
structure of any ethical relationship, but also as a universal structure of experience. Just as
any genuine connection between people is possible only with the initial recognition of the
Other, so any experience of the world is based on a preliminary openness to it. In the
hermeneutic philosophy of Hans-Georg Gadamer, this idea is revealed through the analysis
of questioning as the original way of our being in the world: “Recognizing that an object is
different, and not as we first thought, obviously presupposes the question whether it was
this or that. From a logical point of view, the openness essential to experience is precisely
the openness of being either this or that.”"* The openness of the question consists in the
assumption of the possibility of various answers to it. Thus, experience consists in readiness
for the unexpected and in this sense is always associated with risk. Moreover, “every
experience worthy of the name thwarts an expectation.”” In relations between people, we
are talking about the initial unconditional recognition of the Other’s claim to the truth and
the readiness to reconsider one’s own beliefs.

'71bid, 175.

'8 TToab Puxép, Ilyme npusnanus. Tpu ouepxa, nep. Upunst Baay6epr u Mpenst Baosunoit (Mocksa:
Poccuiickas moAuTHIeCKas SHIMKAOIeAns, 2010), 219-32.

'Y Hans-Georg Gadamer, Truth and Method, 2nd ed., trans. Joel Weinsheimer and Donald G. Marshall
(London and New York: Continuum, 2004 ), 356.

2 1bid, 350.
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At the same time, the described structure of experience is not reducible to pure facticity,
since experience is not an existing fact, always remaining a possible experience. In the words
of Martin Heidegger, experience is always “more” than it actually is “if one wanted to and if
one could register it as something objectively present in its content of being.”*' The point is
that the possibilities inherent in experience, including the possibility of recognition, may
not be actualized. This duality of experience is also pointed out by Levinas: on the one hand,
the idea of infinity as the idea of the Other

is produced in the improbable feat whereby a separated being fixed in its identity, the same, the
I, nonetheless contains in itself what it can neither contain nor receive solely by virtue of its own
identity. Subjectivity realizes these impossible exigencies — the astonishing feat of containing
more than it is possible to contain <...> subjectivity as welcoming the Other, as hospitality.*

At the same time “The possibility for the home to open to the Other is as essential to the
essence of the home as closed doors and windows <... > [it] is the very condition of man,
the possibility of injustice and radical egoism, the possibility of accepting the rules of the
game, but cheating”*

Finally, it is precisely this non-guaranteedness of experience that leads Ricceur to conclude
that mutual recognition can only be spoken of in a mode of desirability that is neither
descriptive nor normative.** As part of his concept of man as a being endowed with
capabilities, Ricoeur emphasizes that every capability has a specific incapability as its
opposite. That’s why the possibility of recognition, being intrinsic to experience, is
nevertheless always accompanied, like a shadow, by the risk of non-recognition.*

One can assume that it is with this shaky status of mutual recognition — between fact and
norm — that this aspect of our experience, which we call the experience of law, is connected.
Indeed, it is the refusal to recognize or the threat of such a refusal that creates the claim for
justice, and with that the legal mechanisms for establishing the latter. In this sense, legal
institutions represent an attestation of mutual recognition and are called upon to promote
precisely this choice. In the same vein, Levinas says that the essence of reason is in calling
man in question and in inviting him to justice.’* However, while Levinas takes law beyond
the framework of this experience of justice, placing it in the sphere of totality, where the
state, as an intermediary, levels the infinity of the Other, opposing it to cruelty of impersonal
justice, Ricoeur, on the contrary, sees in law an alternative to political violence, allowing one
to think of justice rather as of an integral part of genuine experience than its denial: “But

2! Martin Heidegger, Being and Time, trans. Joan Stambaugh (New York: State University of New York
Press, 1996), 136.

** Levinas, Totality and Infinity, 26-27.

#Ibid, 173.

** Pukép, ITymo npusnanus, 231.

» bid, 242-43.

*¢ Levinas, Totality and Infinity, 88.
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who is this third? Another of another? Another than another? Or, as it seems to me, rather
aplace of truth than a place of the State? < ... > A place where people talk about kindness?”*’

Institutions of Law

The consistent clarification of the genetic connection between the universal structures
of experience and institutions that function in society can be found in works of Marcel
Hénaff. He complements phenomenology with anthropology and social philosophy, thereby
building a bridge between fundamental experience, or the mode of human being in the
world, social mutual recognition and the established legal order.

According to Hénaff, in traditional societies, public recognition of each other is attested
by ritual practices, well-known from ethnographic sources, including ceremonial exchanges
of gifts mentioned above, which initiate a continuous circulation of gifts, thus producing
anew debt with every round. Contrary to popular interpretations, Hénaft explains that the
nature of this mysterious commitment to give something in return is neither economic, nor
moral, nor legal. Instead, he gives the ceremonial gift a meaning of community building,
mutual social recognition, and attestation of a desire to live together, and sees the gifts as
symbols of such a uniting.*® This fundamental relationship of mutual recognition differs
from social ties in an animal society, which is subject to spontaneous regulation, and is
political, because it is a meeting of two autonomies, where there is a decision (albeit a hidden
one) to establish rules for oneself.?’

While in traditional societies mutual public recognition is confirmed by the ritual
exchange of gifts, in state-type societies it is guaranteed by law and a set of legal institutions
that confirm the dignity and unconditional respect of each person.*

The importance of the idea of human dignity in today’s jurisprudence is an evidence of
the fundamentally anti-authoritarian and anti-utilitarian nature of law. Unlike a relationship
of domination based on the struggle for recognition, where each of the fighters demands
recognition but does not offer it in advance, and in contrast to market relations, where it is
amatter of mutual recognition of community members on the basis of equivalent exchange,
law is connected to the initial excessive recognition of any other, an unconditional and always
risky step forward, which is rooted in the structure of our fundamental experience. What is
expressed in traditional cultures in a ceremonial gift, and later in the tradition of hospitality,
is embodied in the modern world in the ideas of universal human rights and responsibilities
towards refugees. So, what, beyond any unions between people, determines the demand of
recognition before we know each other? As Hénaff points out in this regard, beyond
ceremonial procedures and local communities, there is no other justification for demanding
the recognition of radical otherness of the other than his absolute dignity.*’

*7 Pukép, IIymo npusuanus, 15S.

*$ Hénaft, The Philosophers’ Gift, 84-109.
» Ibid, 100-03.

0 bid, 110-21.

3! Hénaft, The Price of Truth, 401.
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Thus, legal institutions, like ceremonial gift practices, reflect the structures of fundamental
experience based on the logic of excess and attest the mutual recognition of people. In
contrast to commercial exchange, here we are dealing with invaluable goods, primarily with
human dignity, which has value, but not a price, which indicates the fundamentally non-
market nature of law. In this regard, the assertion that law arose as a result of the collapse of
the system of gifts and the appearance of money, which made equivalent exchanges possible,
looks rather controversial. On the contrary, it was the replacement of the logic of equivalence
in the circle of talion by the logic of excess in the circle of gift that opened the way to replacing
revenge with justice.”

Experience of Law beyond Institutions

Any legal experience in one way or another, at least in the long run, is an experience of
justice. It is in the phenomenon of the court that the specificity of the legal itself is most
clearly manifested, equidistant from both the political, based on the balance of forces, and
from the economic, driven by the idea of profit. And at the same time, one of the symbols
of justice is the scales — a mechanism for establishing equivalence. Is this enough to achieve
justice, the demand for which arises as a demand for the recognition of dignity? In other
words, when can we consider ourselves recognized?

The most obvious difficulties connected with this question are in those cases when
something irreparable occurs, excluding any equivalence. For example, in the case of murder,
we are talking about an irreparable loss that cannot be assessed, and therefore cannot be
compensated. But isn’t this situation a rule rather than an exception? After all, crime is not
only and not so much an encroachment on some good that has a price, but, above all, the
non-recognition of the Other in his dignity and the collapse of the common world,
constituted by mutual recognition. Mette Lebech expressed this idea very accurately: “the
human being must be more valuable to us than the whole world, given that it co-originates
its constitution. It is for this reason that we feel the whole world disturbed by disregard for
the human being: it turns the world upside down and institutes chaos in our perception of
the world.”** In this sense, in every crime there always remains an element of the irreparable.
This irreparable, which constitutes a truly legal (rather than economic) problem, eludes any
equivalence and requires a fundamentally different logic — the logic of excess, or gift.

According to Ricoeur, the tension between the logic of excess, inherent in the gift, and
the logic of equivalence, inherent in the structure of justice, arises due to the almost complete
identification of the latter with distributive justice. The concept of distribution goes beyond
the economy, and the whole society is regarded as a system of roles, tasks, rights and duties,
advantages and disadvantages, benefits and difficulties that are distributed among individuals.
In turn, justice is seen as a virtue inherent in all institutions of distribution and consisting

32 For more details see Ricoeur, The Just, 133-45; Hénaff, The Price of Truth, 214-25.
33 Mette Lebech, “On the Problem of Human Dignity,” Bioethics Outlook 21 (4) (2010), https://
mural.maynoothuniversity.ie/2374/.
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in giving to everyone what is due to him. As Ricoeur writes, the highest point to which this
ideal of justice aspires is a society in which the feeling of interdependence is subordinated
to the feeling of mutual disinterest: the opposition of interests does not allow the idea of
justice to rise to the level of genuine recognition, possible only thanks to the gift.**

At the level of society as a whole these gaps of equivalent justice are filled by charity, but
in the sphere of justice there is practically no room for the logic of a gift, with the exception
of certain institutions related to the reconciliation of the parties. Moreover, as Ricceur notes,
the distance between judgment and mutual recognition tends in a certain sense to increase
when the verdict breaks the contest of arguments, leaving the victim on one side and the
perpetrator on the other: “The dispute is over, but this only saves from revenge, not brings
us closer to a peaceful state.”** Therefore, the immediate goal of the judicial decision — the
cessation of violence — Ricoeur considers subordinate to the ultimate goal of justice — mutual
recognition and the state of peace. In this sense, any sanction is only the beginning of the
path that continues in the project of restoration of rights and ends with reconciliation. Thus,
recognition goes a long way from the recognition by society of the victim as the victim, and
the guilty as guilty and establishing a fair distance between them, to reconciliation of the
parties through forgiveness.** And although reconciliation can only be spoken of in the
mode of desirability, it, according to Ricceur, is rooted in the nature of law as its beyond-
institutional horizon. The latter is based on the logic of the gift and has a secondary effect
on legal institutions — insofar as it rises above them.?’

Comprehending law as experience allows us to discover the limits of equivalent justice.
On the one hand, we are dealing with a classic philosophical and legal dispute about the
nature of justice as such. At the same time, in the modern world, this problem turns out to
be primarily a problem of limits of market.

Thus, Michael Sandel, in the last chapter of his bestselling book on justice, states that “one
of the most striking tendencies of our time is the expansion of markets and market-oriented
reasoning into spheres of life traditionally governed by non-market norms.”** He means
mercenary army, surrogacy, human organ trafficking, and more, and invites the reader to
ask “what non-market norms we want to protect from market intrusion.”*

To answer this question, Hénaff introduces the concept of “priceless,” or, as the author
himself clarifies, “incommensurable,” and therefore, not amenable to the transformation
into a commodity. It is in the nature of the good in question that the difference between

3 Paul Ricoeur, “Love and Justice,” Philosophy and Social Criticism 21, no. 5/6 (1995): 23-39.

35 Puxép, Ilymo npusnanus, 211.

3¢ Ricoeur, The Just, 133-4S.

¥ Ibid, IX-X, 145.

3% Michael J. Sandel, Justice: What's the Right Thing to Do? (New York: Farrar, Straus and Giroux, 2010),
137, pdf.

¥ Ibid.
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trade exchanges, based on the logic of equivalent, and symbolic “exchanges” of gifts, based
on the logic of excess and bearing the meaning of mutual recognition that constitutes the
community, is based. Hénaff shows that an equivalent exchange and a gift are not two
alternatives that replace each other historically, but two fundamentally different ways of
thinking, each of which is in demand in a particular area and is an integral part of our
experience. The problem is that today the market tends to become total and replaces the
relations of mutual recognition, fundamental for any community, based on the logic of
excess.*

The philosopher reveals the ontological structures that underlie the spread of the market
to the sphere of the priceless. It is about the gap between being and truth, embodied in the
image of a sophist: the latter is no longer revealed, but established, for the sophist — the
teacher who sells his knowledge for money - like any merchant, does not need to know the
nature of his goods; it is enough for him to convince another to buy this product, and this
means indifference to the truth.*

With regard to law, we are talking about indifference to justice as mutual recognition and
its transformation into a commodity, which by and large leads to the disappearance of law
as such due to its displacement by relations of a completely different nature. One aspect of
this process of market expansion into the realm of law is described by Ricoeur as the gradual
replacement of individual responsibility for guilt by a system of collective risk insurance.*
He writes: “At the limit, however, we might ask whether there remains, at the end of an
evolution where the idea of risk would have conquered the whole space of the law of
responsibility, only a single obligation, that of insuring oneself against every risk!”* Let’s
add on our own: the risk that invariably accompanies action in the unknown space of the
Other. Market relations based on the logic of equivalence nullify this risk: they require not
the recognition of the Other, but consent to the exchange of interchangeable goods, whereas
behind the relationship of gift there is always an invaluable human dignity. The idea of dignity
as an immeasurable good is supplanted by ideas of security and benefit. However, as Hénaft
points out, “It is possible for a world to be entirely proper, quiet, protected, enclosed within
its own comfort yet entirely despicable.**

It is important to note that this is not about denying the market as a whole, but about
realizing its limits, separating the legitimate function of trade exchange from the unacceptable
claim of the market to become an integral project of society, which would mean reducing
all the diversity of our experience into one structure — equivalent. Paraphrasing Hénaff, it
would be unbearable to understand all experience in terms of the gift, but it would be

* Hénaff, The Price of Truth; Hénaff, The Philosophers’ Gift.
* Hénaft, The Price of Truth, 9-10.

* Ricoeur, The Just, 11-385.

4 1bid, 28.

* Hénaft, The Price of Truth, 402.
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impossible to live if we did not understand any aspect of experience in this way.** One such
aspect of experience that, being based on the logic of the gift, has been put at risk is law.

Conclusion

The phenomenological view of law presented here, that is, the understanding of the latter
not as an object, but as something that happens to us, allows us to identify the specifics of
the legal as such in its difference from the political or economic. While the latter are based
on the logic of an equivalent, which implies the establishment of a balance based on a balance
of power or fungible goods, the experience of law is fundamentally anti-utilitarian and subject
rather to the logic of excess, or gift.

The structure of the gift is most clearly manifested in the experience of justice when it
comes to an irreparable loss that cannot be made up for. At the same time, from the point
of view of experience, such a situation is rather the rule than the exception, since any crime
is not only and not so much an encroachment on some good that has a price, but, above all,
non-recognition of the Other in his dignity and the collapse of the common world constituted
by mutual recognition. When restoring the latter, equivalent justice can only be an auxiliary
means, which, however, will never be enough.

The deeply anti-utilitarian meaning of law is also revealed at the level of the genesis of legal
institutions, which, like the practices of the ceremonial gift, confirm the mutual social
recognition of people. The latter, sequentially, turns out to be possible only under the
condition of an initial excessive recognition of the Other, or recognition of his absolute dignity.

Thus, legal institutions are rooted in the structure of our fundamental experience or way of
being in the world. This experience consists in the openness to the infinite otherness of the
Other and, in this sense, is subject to the logic of the gift, but it also always carries the risk of
being unrecognized and, due to this lack of guarantee, gives rise to the experience that we call
the experience of law. Aimed at maintaining the logic of excess, law turns out to be not just
one of the aspects of experience, but a condition of experience as such.

At the same time, today, in the conditions of the spread of the market and its inherent logic
of equivalence to all spheres of life, the experience of law, subject to the logic of the gift, is
also gradually being replaced by relations of a completely different nature. It can be assumed
that it is the fundamental role of law in the structure of our experience, or simply the instinct
of self-preservation, that makes us still resist these processes. Hénaff writes about it: “The
marketplace may well claim to set a price on what is priceless, but we are aware that it cannot
determine the value of the priceless or grasp its boundless character. We know that no
commercial equation will ever express the price of life, of friendship, of love or suffering, or
shared memories — or the price of truth.* Or the price of justice, — we will add for our part.

© N. Satokhina, 2022

* “It would be intolerable if every exchange of goods were understood as a request for recognition, but

life would be unlivable if no exchange were understood as such a request.” (Ibid, 401).
*1bid, 17.
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Haraais Caroxina. ITpaBo i oap: peHOMEeHOAOTISI MPAaBOBOTO AOCBiAY

Anorania. CraTTs Ma€ Ha MeTi pO3KpUTH cleljdiKy IpaBOBOTO SIK TAKOTO B HOTO BiAMiHHOCTI
BiA IIOAITHYHOTO Y1 €KOHOMIYHOTO 3 pEeHOMEHOAOTIYHOI TOUKH 30PY; TOOTO BU3HAYUTH, IO SIBASIE
c000I0 AOCBIA ITpaBa i sike HOro MicIle B HAIIOMY AOCBIAl B IfiAOMY.

KarouoBe mpuUITyIIieHHS IIOASITA€ B TOMY, I[O B TOM Yac SIK IIOAITHYHe Ta eKOHOMIYHe I'PYHTYIOTbCS
Ha AOTIIli eKBiBaA€HTA, sIKa HepeA6aqae BCTAaHOBAEHHS 6aAchy BHUXOASYH i3 CHIBBiAHOIIEHHS cHA 260
B32EMO3aMiHHUX OAaT, AOCBiA, IIpaBa € MPHUHILUIIOBO aHTHUYTHAITAPHHUM i MIATIOPSIAKOBAaHUH paAlle
AOTII HAAAMIIKY, 260 AQpYy.

It inest po3ropTaeTbes B Tpu etamu. Ilepima yacTvHa CTaTTi BU3HAYAE MiCIle AAPY B AFOACBKOMY
AOCBIA] SIK TaKOMY. APYTHI PO3AIA IIPHCBAYEHO IPOSCHEHHIO MiCIis IIPaBa B HAIOMY pyHAAMEHTAABHOMY
AOCBIAl Ta SB’ﬂsKy MIX AOCBIAOM IIPaBa Ta AOCBIAOM AapYy. YV 3akAr0uHiNi yacTHHI MIOPYUIYEThCS MTUTAaHHS
po TpaHCPOPMAIIiF0 AFOACHKOTO AOCBIAY B CyJaCHOMY CBITi Ta BiATTOBiAHI IIepCIIEKTHBH IPaBa.

ABTOpKa CTBEpPAXYE, IO IPABO BKOPiHEHe B CTPYKTYPi HAOTO GYHAAMEHTAABHOTO AOCBiAY,
abo cocoby 6yTTs y cBiti. OcTaHHI OAsTA€E Y BIAKPUTOCTI A0 Ge3kiHewHO] iHakmocrTi Inmoro i B
IIbOMY CEHCIi I ATIOPAAKOBYETBCS AOTiITi Aapy. BopHOYAC 1151 BIAKPHUTICTD HiIKOAU He TApaHTYEThC, IO
11 TOPOAKYE AOCBiA IpaBa. HanireHe Ha M ATPHIMKY AOTIKM HAAAUIIKY, 460 AQPY, IPABO BESIBASIETHCS
He ITPOCTO OAHHUM i3 aCIIeKTiB AOCBiAY, @ YMOBOIO AOCBIAY SIK TaKoro. PazoM 3 THM ChOTOAHI, B yMOBax
MONMIMPEHHS PHUHKY Ta BAACTUBOI HOMY AOTiKM €KBiBAA€HTHOCTI Ha BCi cdepH XHUTTS, AOCBiA IIpaBa,
MAITOPSAKOBAaHUM IIPOTUAEXKHIM 1A€], a 3 HUM 1 AOCBIA SIK TaKHH, ONUHAETHCA ITiA 3arpO3010.

KArouoBi cAoBa: AOCBiA IIpaBa; Aap; OeslLiHHe; B3aEMHe BU3HAHHS; MAHICTD.
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Haraana Caroxuna. IIpaBo u Aap: peHOMEHOAOTHS IPABOBOTO ONBITA

Annoranus. LTeAb cTaTbit COCTOHT B TOM, YTOOBI PACKPHITD CHENUPHKY COOCTBEHHO IPABOBOTO
B €T0 OTAMYHUH OT IIOAUTHIECKOTO HAU SKOHOMUYECKOTO C peHOMEHOAOTHIECKOM TOUKH 3PeHHs, TO
€CTb OIIPEAEAUTD, YTO IIPEACTABASIET COOOIT OIIBIT IIPaBa M KAKOBO €r0 MECTO B HAIIIEM OIIBITE B IJEAOM.

KaroueBoe mpeanoso)xeHHE COCTOUT B TOM, YTO, B TO BpeMs KaK TIOAUTHYECKOE K SKOHOMHIYECKoe
OCHOBBIBAIOTCSI HA AOTHKe 9KBUBAAEHTA, IIPEATIOAArAOI el yCTAHOBAEHHE 6aAaHCA Ha OCHOBE COOTHO-
IIIEHFIS CHA HAY B3AMO3aMEeHsIEMBIX OAQT, OIIBIT [IPaBa SIBASIETCS PYHAAMEHTAADHO AHTHY THAHTAPHBIM
U TOAYMHEH CKOPee AOTHKe U30bITKA, HAH AAPA.

OTa MAes pacKphIBAeTCS B TPH dTamna. [lepBas 4acThb CTaTbhu OIIpeAeAseT MeCTO AAPa B YEAOBEIECKOM
OIIbITE KaK TAKOBOM. BTOpOii pasaeA mocsieH IposCHeHHIO MeCTa ITpaBa B HaleM GpyHAAMEHTaAbHOM
OIIBITE U CBSA3U MEXAY OIIBITOM IIPaBa M OIBITOM AQpa. B 3aKAIOUHTEABHOM YaCTH MOAHUMAETCS BOIIPOC
0 TpaHCHOPMALIMH YEAOBEIECKOTO OIbITA B COBPEMEHHOM MHpPE U COOTBETCTBYIOUX ITePCIeKTHBaX
npasa.

ABTOp yTBEP>KAALT, 4TO IIPABO YKOPEHEHO B CTPYKTYpe Hamero pyHAAMEHTAABHOTO OIIbITA HAU
criocoba cymecrBoBaHms B MUpe. ITocAeAHHIT COCTOUT B OTKPHITOCTH K 6eCKOHEYHOM MHAKOBOCTH
Apyroro u B 3TOM CMbICAE TIOAYHHSETCS AOTHKE AApa. B TO ske BpeMs, aTa OTKPHITOCTh HUKOTAQ He
FApPAHTHUPYETCs], 9TO U IOPOKAAET OIIBIT IpaBa. HarleAeHHoe Ha II0AAepIKaHIIe AOTHKH H30BITKA, HAK
Aapa, IpaBO OKa3bIBAETCs He IPOCTO OAHMM U3 ACIIEKTOB OTIBITA, a YCAOBUEM OIbITA KaK TaKOBOTO.
Bwmecre c TeM ceropHs, B yCAOBHSX PaCIIpOCTPaHEHHs PhIHKA U IIPUCYIIEH eMy AOTUKK S9KBUBAACHTHOCTH
Ha BCe cephl )KU3HH, OTIBIT IPaBa, IOAYMHEHHDIN IPOTHBOIOAOXKHOM! HAEE, a C HMM M OIBIT KaK
TaKOBOH, OKa3bIBaeTCs IIOA YITPO3OM.

KaroueBbIe cAOBa: OIIBIT IIPaBa; AAp; OeCljeHHOe; B3ANMHOE IIPU3HAHIE; AOCTOUHCTBO.

Nataliia Satokhina. Law and Gift: Phenomenology of Legal Experience

Abstract. The article aims to reveal the specificity of the legal as such in its difference from political
or economic from a phenomenological point of view, that is, to determine what the experience of
law is and what is its place in our experience as a whole.

The key assumption is that while the political and the economic are based on the logic of the
equivalent, which implies the establishment of a balance based on the balance of forces or interchangeable
goods, the experience of law is fundamentally anti-utilitarian and subordinated rather to the logic
of excess, or gift. This idea unfolds in three stages. The first part of article detects the place of gift
in human experience. The next one is about the place of law in fundamental experience and the
relationship between the experience of law and the experience of gift. In the final part, the question
of the transformation of human experience and the corresponding perspectives of law is raised.

The author argues that law is rooted in the structure of our fundamental experience or way of
being in the world. The latter consists in the openness to the infinite otherness of the Other and, in
this sense, is subject to the logic of the gift. At the same time this openness is never guaranteed, which
gives rise to the experience of law. Aimed at maintaining the logic of excess or gift, law turns out to
be not just one of the aspects of experience, but a condition of experience as such. However, today,
in the conditions of the spread of the market and its inherent logic of equivalence to all spheres of
life, the experience of law, subject to the opposite idea, and with it the experience as such, appears
to be under threat.

Keywords: experience of law; gift; priceless; mutual recognition; dignity.
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HUMAN NATURE - AN EMBODIED PHENOMENOLOGICAL PERSPECTIVE

Introduction

f available history of mankind be inspected, a certain existential fact will strikingly come
I to light — the fact that the state of being human is not any completed phenomenon,

but an ongoing process. And this process of socio-psychological evolution that has
continued beyond the biological evolution of humans could also be seen to be dialectical
in character. Being human has always been a state attained to through the synthesis of
diverging/opposing theses, and man as a social being has always been a cross product of
such antagonistic existential forces.

In a sense this whole process could be viewed as varying instantiations of the “nature vs.
nurture” debate. But when human nature itself has to be evolved through such dialectics,
this simple view becomes problematic. To tackle this situation theoretically, we may have
to invoke the grander debate of the explanatory vs. the normative.

Prior to the emergence of what we call “scientific,” the explanatory aspect of this general
debate used to be some metaphysical or religious scheme, wherein the norms regulating
human behaviour could easily be derived from the comparatively simpler dictates of such
scheme. With science assuming the explanatory role, such simplicity of the normative aspect
has been lost for ever. We now have complicated legal systems supposedly informed by
relevant scientific discoveries. But the question remains- are they really so informed and
updated properly?

The question posed has to be addressed with reference to the contemporary scientific
understanding of human agency. Undisputedly, there is a distinction postulated between
the cognitive and the bodily dimension of such agency.

In criminal jurisprudence, for instance, these dimensions are envisaged respectively in
terms of the principles of “mens rea” and “actus reus.” Also, as per the prevalent scientific
world view, the brain is conceived as the controlling center of both these dimensions. That
being so, in adjudicative proceedings the so-called conception of the “reasonable man” is
often unknowingly identified with the presumption as to the man being/having a “reasonable
brain.”

Now, when we enquire, on what basis such reasonableness is assessed, we will be surprised
to see that apart from the folk psychological notions that are still driving our legal institutions,
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this is done largely in functional and anatomical terms exclusively on the basis of the results
from brain imaging techniques. And it is when legal practitioners enthusiastically embrace
this presumption of a “reasonable brain” and on such basis make, in courtrooms, naive
scientific claims as to the issue of culpability, that intellects like Prof. Stephen J. Morse have
had to intervene with extreme proclamations like: “Brains are not responsible. Acting people
are”

But what really is the case? In order to understand what science really means by “brain,”
we have to listen to some authority in the field of neuroscience. Let me quote Prof. Michael

O’Shea, on the current scientific understanding of human brain:

Sensory receptor neurons feed information via sensory nerves into the nervous system, providing
the brain with real-time data on both the internal state of the body and about the outside world.
Furthermore, information flowing into and out of the brain is carried not only by the nerve
cells. About 20 percent of the volume of the brain is occupied by blood vessels, which supply
the oxygen and glucose for the brain’s exceptionally high energy demand. The blood supply
provides an alternative communication channel between the body and the brain. Endocrine
glands throughout the body release hormones into the blood stream. These hormones inform
the brain about the state of bodily functions, whilst the brain deposits hormonal instructions
into its blood supply for distribution globally to the rest of the body. So, when we say brain
doesx ory, the word brain is a short hand for all of the inter dependent interactive processes of
a complex dynamical system consisting of the brain, the body, and the outside world.?

Now, this is rather a scientifically informed existential conception of brain/man, which
renders Prof. Morse’s assertion untenable. In this sense, brains are indeed responsible- where
by “brain” is not meant what in popular imagination, after the idea of the CPU of a modern
digital computer, is conceived as a complex machine installed in the skull, acting as a center
for issuing instructions to the rest of the body, but the existential conception emphasized
in the above excerpt. And it is in this context that the question whether our legal systems
are really scientifically informed becomes relevant, and that we have to think of revolutionizing
the normative that has been guiding our social life.

All the same, an extreme normativist would object that any scientific discovery, however
significant, doesn’t call for a revolution in the normative structure of social institutions! This
stance is based on the view that norms are founded on beliefs and principles, rather than
scientific know-how. But when it comes to the institution of law and justice this stance
becomes problematic, especially in criminal jurisprudence which is largely founded on
beliefs and principles as to human nature.

As we have noted in the beginning, human nature, if at all there is such a phenomenon,
has forever been in a process of dialectical evolution as a synthesis between the explanatory
and the normative. With science assuming the explanatory role, human agency has to be

* Stephen J. Morse, “Brain Overclaim Syndrome and Criminal Responsibility: A Diagnostic Note,”
Ohio State Journal of Criminal Law vol. 3 (2006): 406.
3 Michael O’Shea, The Brain: A Very Short Introduction (Oxford University Press, 2005), 3.
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conceived rather in its total existential situatedness — as becomes evident from the excerpt
shown. Consequently, the normative that is to be formulated in legal terms has to reflect
this fact. I am not saying that the present-day normative structure hasn’t been scientifically
informed. But the presumption in any such approach has been that human agency is by and
large identical with the conscious cerebral aspect of such agency.

But the triad of the brain, the body and the outside world mentioned in the excerpt makes
it clear that it cannot be so limited. In the context of adjudicative proceedings, schematically,
the “brain” in the triad stands for the conscious cerebral agency, which not only founds the
very notion of “reasonable man” but also makes possible the whole enterprise of law and
justice. Consequently, this aspect has had an overshadowing effect on the concept of being
human, at least in the realm of jurisprudence. Hence, scientific intervention is usually
entertained with the specific aim of ascertaining whether the person in question has the
cerebral capacity of a “reasonable man” by looking for possible handicap in terms of
functional or anatomical anomaly reflected in behaviour.

Schematically, the other two aspects of the triad — namely “the body” and “the world” -
could stand respectively for the subconscious-affective and the socio-cultural dimensions
of human agency. Thus, even if we make allowances for the peculiarities of the “brain” factor,
the body and its environs (i.e. the outside world- both physical and socio-cultural) remain
unattended. These have not only scientific implications, but legal and political implications
as well. But how can we accommodate these existential facts in the normative framework
that sustains societal life?

Nothing less than a conceptual re-evaluation will do. Towards this end, we will first re-
invoke the notion of “human nature” posed above and analyze it further from a socio-historic
perspective. Based on this analysis we will show how flawed is the concept of “reasonable
man” that’s been upheld by the legal systems all over the world. In this effort, we will point
out how obsolete this conception is, and how unfair has this been to the existential reality
of embodied human agency. After this, we will venture on to bringing to light a different
scheme of such agency available in the existential phenomenological tradition that is capable
of revolutionizing the notion of “reasonable man” and thereby enlightening criminal
jurisprudence. And in view of such a re-orientation of the notion of human agency, the
question to be addressed lastly in the paper will be, what cause should the normative serve
ultimately — retribution or reformation?

I. Human Nature as a Synthesis of the Explanatory and the Normative

We have claimed in the beginning that all through the history of mankind, the notion of
human nature has had a dialectical evolution as a synthesis of the explanatory and the
normative. In every society, at the base of the normative, there is always a set of current
common beliefs and values. And depending on the customs and practices of each society,
and the stage of socio-economic advancement that it is in, such beliefs and values vary. This
has always been so right from the origin of civilization. Thus, the normative has often
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remained a political choice rather than any necessity. Whereas the explanatory thesis, having
its basis always in some system or other, has rather imposed itself as a necessity. And
interestingly in this scheme of things, the political choice is often pre-determined by the
explanatory thesis and it so remains until it develops an inner contradiction paving way for
anew thesis.

Prior to Modernity, religious dogmas or metaphysical speculations used to supply the
explanatory thesis. But with the emergence of modern thought, from such naivety, the
explanatory scheme has evolved into a spectrum of sophisticated theories of scientific,
socio-political, economic as well as psychological origin. And this sophistication has
enhanced over the centuries spanning Modernity, and peaked over the last century of
paradigm shifts in the natural and social sciences.

On the one hand, the emergence of Marxism, Existentialism, Psychoanalytic Theories,
and the so-called post-modernist rebellion have contributed to this development. And on
the other, besides the new relativistic cosmology and quantum theory, the advent of
behavioural and cognitive neurosciences, evolutionary biology and advanced genetics have
overhauled and revolutionized the explanatory aspect. Therefore, it is against this intellectual
background that we have to take up for analysis this phenomenon of “human nature,” and
thereby respond to the question raised in the beginning, viz. are our legal systems really
informed and updated properly?

1. “Reasonable Man” and Human Nature

As we have already noted, the common legal criteria for ascertaining “reasonableness”
has been behavioural evidence. But as is well known, such an approach is laden with the risk
of a certain conceptual circularity in as much as the main symptoms of the “mental condition”
so determined are often the very same behaviour. To tackle such inherent bootstrapping,
with the advent of brain imaging techniques, some sophistication (purely in anatomical and
functional terms) has been added to this criterion. But no socio-cultural and ecological
aspects of embodied human agency underlying such “misbehaviour” have been reckoned
yet. In other words, as per our above scheme, the “brain” aspect involved has been addressed
to some extent, whereas the “body” aspect and the “world” aspect remain largely unattended.

When we enquire into the conceptual foundation of this approach, we can see that it is
by and large intellectualist or rationalist in nature — which the above-mentioned paradigm
shifts have long problematized. So, it becomes pertinent to enquire what alternatives we
have in this domain that is capable accommodating the neglected aspects of embodied
societal being of mankind, thereby reflecting the lived realities of such being.

In the intellectualist/rationalist approach, the only parameter determining culpability is
the agent’s functioning sense of reason. Therefore, technically, the process of law only has
to check whether such cognitive sense is present or not without any regard to the conative
aspect of the agent. The apparently conative legal notions such as “consent” or “intentionality”
are not overlooked here. They form part and parcel of the process, but what the process

30 ISSN 2227-7153  Philosophy of Law and General Theory of Law 1/2022



HUMAN NATURE — AN EMBODIED PHENOMENOLOGICAL PERSPECTIVE

neglects is their embodied and worldly dimensions in terms of inter-corporeal action against
the backdrop of a certain societal setup. The process of law abstracts such elements from
the material and worldly conditions of their operation and attributes them to disembodied
rational agents, idealized in the concept of the “reasonable man” or the rational, reasonable
and responsible subject.

Interestingly, this particular jurisprudential stance is actually derived from a more generic
epistemological stance that has had along and venerable legacy tracing back to the ancients.
The most enigmatic philosopher ever, and the first system builder in the discipline expresses
his version of it in the following words: “It seems that so long as we are alive, we shall
continue closest to knowledge if we avoid as much as we can, all contact and association
with the body, except when they are absolutely necessary, and instead of allowing ourselves
to become infected with its nature, purify ourselves from it until God himself gives us
deliverance.™

From the Ancients when it came to the Moderns, though the whole approach of
philosophical enquiry is claimed to have undergone a revolutionary shift, in terms of method
and focus, evidently it was not freed from the grip of classical thought on the matters of body
and mind. We have the founding father of Modern philosophy asserting:

Simply by knowing that I exist and seeing at the same time that absolutely nothing else belongs
to my nature or essence except that I am a thinking thing, I can infer correctly that my essence
consists solely in the fact that I am a thinking thing. It is true that I may have a body that is very
closely joined to me. But nevertheless, on the one hand I have a clear and distinct idea of myself,
in so far as I am simply a thinking non-extended thing; and on the other hand, I have a distinct
idea of body, in so far as this is simply an extended, non-thinking thing. And accordingly, it is
certain that I am really distinct from my body, and can exist without it.’

Thus, as Ortega says, in History as a System, “the trouble with nearly all traditional account
of man is the whole ‘res business’!”® And in fact the jurisprudential conception of man still
remains deeply rooted in such accounts!

As we have noted above, interventions in the form of neuro-scientific techniques of the
recent past might have brought in some apparent improvements, but the basic conception
still remains by and large Cartesian, as becomes evident from the claims of eminent jurists
such as HLA Hart to the effect that justice demands the assumption of an abstract, universal,
rational, and autonomous legal subject.”

* Plato, Phaedo, 67a-b, in The Last Days of Socrates, trans. Hugh Tredennick (Harmondsworth,
Middlesex: Penguin Classics, 1954).

’ Rene Descartes, Meditations on First Philosophy with Selections from the Objections and Replies, IV,
trans. John Cottingham and Bernard Williams (Cambridge University Press, 1996), 54.

¢ Jose Ortega Y Gasset, History as a System and Other Essays Towards a Philosophy of History, trans.
H. Weyl, E. Clark and W. Atkinson (Norton, 1962), 190.

7 Herbert L. A. Hart, Punishment and Responsibility: Essays in the Philosophy of Law (Oxford: Oxford
University Press, 2009).
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Now, as per the changed socio-scientific paradigms, since humans are embodied social
agents rather than disembodied solitary “cogitos,” such disregard of the affective-willing part
is not justifiable anymore. In line with the intellectual breakthroughs of the last century it
is high time that criminal jurisprudence reckoned the being of humans in its totality. And
it is in this respect, that the conceptual framework needs to be revamped to include the
“bodily” and “worldly” dimensions that we have acknowledged above to be forming such
totality. But for the reasons stated so far this task will prove to be impossible if we stick to
the traditional rationalist/intellectualist conceptions of the being of humans. Therefore in
this task we have to explore the outer domains of such traditional views.

2. A "Bodily” and “Worldly” Account of Man

The current neuroscientific account of the brain, as we have seen, takes into account the
bodily and the worldly dimensions of human existence, thereby giving such conception
a socio-cultural connotation as well rather than confining it to a narrow scientific definition.
Therefore, it would be proper to begin with a sociological notion of embodiment that reflects
this inclusiveness. One such view is proposed by Elizabeth Grosz: “...the body, or rather
bodies, cannot be adequately understood as ahistorical, precultural, or natural objects in any
simple way; they are not only inscribed, marked, engraved, by social pressures external to
them but are the products, the direct effects, of the very social constitution of nature itself®

This account of body as the “social constitution of nature itself” is what criminal
jurisprudence has been overlooking in entertaining solely the naturalist neuro-scientific
explanations for the aberrations from its ideal of the “reasonable man” that it comes across
in court rooms. It can’t be denied that a purely scientific approach has its own merits. But
it doesn’t treat embodied human agency as “social constitution of nature.” Rather we have
at its base the “ghost in the machine™ conception of human agency, where the “ghost” is
presumed to be a rational, reasonable and responsible universal subject!

Now, this is not a problem arising solely from the normative foundations of criminal
jurisprudence, rather is one that arises from a mismatch between the conceptual foundations
of the normative and the scientific in general. Put briefly, the mismatch consists in the fact
that while the foundations of the scientific have advanced to the post-modern levels, the
foundations of the normative have remained stagnant at the level of modernity. Thus, at the
present stage of the dialectical evolution of the scientific and the normative, a level playing
conceptual ground for these aspects is lacking — the scientific has advanced from the
Cartesian ideals, whereas the normative still remains by and large Cartesian!

It is not denied here that criminal jurisprudence has imbibed the liberal and humanist
values that emerged over the centuries of modernity. Rather it is those values that have
ironically caused the stagnation mentioned. This is because of the fact that all such values

® Elizabeth Grosz, Volatile Bodies: Toward a Corporeal Feminism (Bloomington, IN: Indiana University
Press, 1994), x.
? See Gilbert Ryle, The Concept of Mind (Oxon: Routledge, 2009), S.
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have at their core the natural/biological order of things. And in such order human
embodiment is conceived as something fixed and material which has universal properties.
It is this universality and materiality of embodiment that have perpetuated the conception
of a “reasonable ghost” in a “normal machine”! In other words, while we have been
entertaining and exploring various psychical possibilities of human existence, we have only
had a pre-given normative of the body susceptible only to naturalistic interventions that
would fit into the ideal of a rational, reasonable and responsible universal subject. And any
revelation as to human embodiment beyond the scope of this, like the one that we have seen
in the beginning has conveniently been overlooked. Thus, in essence, criminal jurisprudence
has lacked a proper theory of the body all along!

Now, this is not surprising at all, for no other realm of knowledge is an exception to this
tendency. Academic interest in the peculiarities of embodied human social existence is only
arecent development, and consequently the related literature is still in the toddling stage.
However, if we inspect the phenomenological tradition, we can see a prominent exception
to this rule. The theory of body developed by the French phenomenologist Maurice Merleau-
Ponty has the potential of mitigating all conceptual injustice that’s been done to embodied
human existence over the centuries. When it comes to embodiment, that phenomenological
theory serves as a harmonious and synchronous synthesis of the normative and the scientific!
Let us briefly explore the main features of that theory in an illustrative manner.

Il. Merleau-Ponty’s Conception of Human Embodiment

In his existential phenomenological take on embodiment and perception, Merleau-Ponty
actually overhauls the very idea of embodied human agency to the extent that his entire
philosophical project is founded on this new insight. The hallmark of his new conception
is that it treats human existence primarily as a perceptual phenomenon materialized in the
real capacities of the body rather than something idealized in the normative conception of
the “cogito.” Given the corporeal nature of criminal offences and the associated criminal
procedure of trial and penal sanctions, this scheme assumes much significance in its
implications for criminal jurisprudence as seen against the conceptual background that we
have elaborated so far. Let us see briefly, what this phenomenological conception of the
body consists in.

For Merleau-Ponty, the “lived body” (as phenomenologists love to term embodied human
agency)'is not just an interface between consciousness and the world, rather it shapes the
primary way of “being in the world.”"" For him, the former is the case only when the body

'* This notion is an original contribution by Edmund Husser], the founder of Phenomenological
movement. See Edmund Husserl, Cartesian Meditations, trans. Dorion Cairns (The Hague: Martinus
Nijhoff, 1960). However, for his project, Merleau-Ponty has a thoroughly revised version of it.

' This notion comes from Heiddegger’s thought, which Merleau-Ponty embraces whole-heartedly. See
Martin Heidegger, Being and Time, trans. John Macquarrie and Edward Robinson (New York: Harper
and Row, 1962).
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is viewed from an objective perspective as a certain physio-anatomical complex formed of
flesh, nerves, bones etc. so that it could be envisaged as having a merely contingent relation
to one’s being. Whereas in reality one’s lived body is not separable even in thought from
one’s existence!

He proposes “lived body” as the way body appears in experience as it simultaneously
structures our experience. It is the very locus of intentionality'* and it constitutes our point
of view and our point of departure. He puts this point in the essay, The Primacy of Perception
thus: “...as embodied perceivers, we do not typically understand ourselves as pure egos
standing in a merely external relation to our bodies, for example by ‘having’ or ‘owning’
them, instead the body is itself already the concrete agent of all our perceptual acts.” He also
proclaims there: “I am necessarily an embodied point of view.”"?

In such embodied point of view, according to him, there operates something alive and
mobile which is directed towards the world."* And that something, which is always at work
in the lived body, which may be thought of as a pre-reflective kind of intelligence is what
Merleau-Ponty terms as “operative intentionality.” Let us see in detail what the modality of
this operant reason is, and what its implications are.

1. Operative Intentionality

For Merleau-Ponty, operative intentionality is something definitional of the very way; nay
the only way of the lived body’s being in the world as a perceptual phenomenon. Citing the
results from various empirical research projects of his time and analyzing them, he shows
that explicit object-oriented intentional experience arises only against the background of this
pre-cognitive “motor intentionality.” It operates pre-reflectively, anonymously and passively,
in tune with what he calls the “body schema” of the lived body, in the form of an interplay of
“motivations” directed towards the world. And according to this scheme, human existence
is established primarily as a silent, circular hermeneutics between the body and the world.

Now what kind of a phenomenology has this operant reason or bodily intentionality that
is at work in our very being in the world essentially as a perceptual being? And what are these
“motivations” and the “body schema” that he refers to? Just as Merleau-Ponty puts it in his
magnum opus Phenomenology of Perception,' since our existence is too tightly caught up in the

"2 This is a phenomenological term, which broadly means the directedness of consciousness/embodiment
(depending on the context) towards an object of thought/perception. This could be thought of as the
conceptual template from which all other forms of “intention” (literary, legal etc.) are drawn.

3 Maurice Merleau-Ponty, The Primacy of Perception and Other Essays on Phenomenological Psychology,
the Philosophy of Art, History, and Politics, ed. James M. Edie (Northwestern University Press, 1964),
90-94, 200.

'* By “world” not only the physical aspect of it is meant, but also the socio-cultural aspects as well.
Though in our illustrations that follow we will be focusing on the physical aspect, the insights that we
derive from them apply equally to such other aspects as well, since our intellectual framework is that
of existential phenomenology, wherein such demarcations are dissolved.

1S Maurice Merleau-Ponty, Phenomenology of Perception, trans. Colin Smith (London: Routledge &
Degan Paul, 1962) (hereafter referred to as PP).
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world to know itself as such,'® it would be better to try shedding some light on that “perceptual
being” by way of some anomalies found in the same. So, I would take up two cases of perceptual
anomaly that Merleau-Ponty discusses and try to clarify the concepts through them.

A simple and typical case that Merleau-Ponty analyses is the case of a subject whose
oculo-motor muscles have been paralyzed. Normally, it is our experience that a landscape
remains fixed as we move our eyes and head, looking out across it. But for such a subject,
the experience is different. He sees the entire landscape shift to the left when he thinks he
is turning his eyes in that direction. Analyzing this situation, Merleau-Ponty rejects both
cognitivist and associationist accounts of the illusion, which are in terms of reasons and
causes respectively. He comments thus: “This, classical psychology maintains, is because
perception reasons: the eye is supposed to swing to the left, and since nevertheless the retinal
images have not moved, the view must have slipped leftwards to have kept them in place in
the eye.”"” And notices that Gestalt psychology has already disapproved of this position. On
the Gestaltists’ stance, he comments approvingly: “Gestalt theory informs us that the
perception of the position of objects does not pass through the detour of an express body-
consciousness: at no moment do I know that the images remain stationary on the retina;
I see directly the landscape move to the left.”**

However, without subscribing any further, he immediately brings out the logical flaw in
their overall approach. He reminds us the fact that consciousness by its very nature is not
confined to receiving in a ready-made fashion any illusory phenomenon produced outside
itself by physiological causes. “For the illusion to be produced, the subject must have
intended to look to the left and must have thought he moved his eye,” — he asserts."

According to Merleau-Ponty, the movements of the body are naturally invested with
a certain perceptual significance, and the body and the world form ... such a well-articulated
system that external perception ‘takes account’ of the movement of the organs of perception,
finding in them if not the express explanation, at least the motive for the changes brought
about in the spectacle, and can thus understand them instantly.”>°

In the Merleau-Pontyan scheme, the “motive” is a key concept that is definitional of the
modality of the operant reason. It signifies the interlinked flow of human actions ensured
not by any cause and effect chain, but the existential meaningfulness of such sequence.

One phenomenon release another, not by means of some objective efficient cause, like
those which link together natural events, but by the meaning which it holds out — there is
a raison d étre for a thing which guides the flow of phenomena without being explicitly laid
down in any one of them, a sort of operative reason.”!

'6 See preface to PP, xvi.
171bid, S5.

' Ibid.

" Ibid.

20Tbid.

' 1bid, 57-58.
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Thus existentially, it is the flow of “motives” which constitutes the peculiar, operative
reason that he refers to. And consequently, the phenomenology of this operative reason has
to be sought in the manifestation of such flow of motivations. Now, this flow in turn is guided
by the following principle of interplay of motivations.

To the degree that the motivated phenomenon comes into being, an internal relation to
the motivating phenomenon appears; hence, instead of the one merely succeeding the other,
the motivated phenomenon makes the motivating phenomenon explicit and comprehensible,
and thus seems to have preexisted its own motive.**

In the normal perceptual being, the flow of motivations remaining unobstructed, such
phenomenology of operant reason may not be detectable. However, this could be brought
out in the perceptual anomaly under discussion. In this case, the subject intends to look left.
But owing to the paralysis of oculo-motor muscles, the landscape remains stubbornly fixed
in the subject’s gaze. This situation, in fact, opens a window to the modus operandi of the
operative reason. To capitalize this, we have to reckon certain existential phenomenological
facts pertaining to the situation that Merleau-Ponty brings to our notice.

He points out that, when one intends to look to the left and moves her eyes accordingly,
such movement of the eyes carries within it “as its natural translation an oscillation of the
visual field.”>® Of course in such normal perception the objects remain in place- but only
after a moment’s fluctuation. According to him, this consequence is not learnt but is one of
the natural formations of the psychosomatic subject. It is “an annex of what he conceives as
one’s ‘bodily schema’;”** and the immanent meaning that “the shift of gaze” holds out
according to the operant reason.

Therefore, in the case at hand, when the “shift of gaze” stops short of such a change — that
is when the subject is conscious of moving her eyes without the view’s being affected -
according to Merleau-Ponty, “the phenomenon is translated, without any express deduction,
by an apparent shift of the object leftwards.”> Now, this has to be analyzed in the light of
the principle of interplay of motivations that we noted above.

According to the principle, “to the degree that the motivated phenomenon comes into
being, an internal relation to the motivating phenomenon appears.” Here the motivating
phenomenon, viz. the shift of the eye, as we have noted above, inherently carries within it
an oscillation of the visual field. In the normal course, when the motivated phenomenon is
fulfilled, an internal relation to the motivating phenomenon is established and the “flow”
of motivations remains uninterrupted until the motivated phenomenon, viz. the shift of the
view is brought into being. Therefore, no illusions are produced.

However, in the anomalous case under consideration, though the motivating phenomenon
inherently brings about an oscillation of the visual field, such oscillation doesn’t culminate

22 Ibid.

» Ibid, SS.

** See the next section.

* Merleau-Ponty, Phenomenology of Perception, SS.
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in the fulfilment of the motivated phenomenon. Hence no internal relation as envisaged has
been established. But the “operant reason” is at work. And it is at work in the “well-articulated
system formed of the body and the world” that we have noted above, wherein external
perception “takes account” of the movement of the organs of perception. And in this scheme,
just as Merleau-Ponty asserts, the phenomenon of the oscillation of the visual field is
translated, without any express deduction, by an apparent shift of the object leftwards -
resulting in a retrospective illusion. According to him: “The gaze and the landscape remain
as it were glued together, no quiver dissociates them, and the gaze, in its illusory movement,
carries with it the landscape, and the latter’s sideslip is fundamentally nothing but its fixity
in a gaze which we think is moving.”¢

It is in this existential cohesion of the body and the world, and the resultant flow of
motivations that the operant reason finds its expression. But at the heart of such
phenomenology, there are no reasons or causes, but “motives.”

Thus, the subject does not reason/have to reason the movement of the landscape from
beliefs about the position of his eyes and the position of the landscape in relation to his eyes.
Nor does the stationary retinal image cause this movement. The turning of the gaze is neither
a reason nor a cause, but a “sign” that “motivates” the perceptual effect mentioned. This
raison d étre which guides the flow of phenomena, “something between movement as a third
person process and thought as a representation of movement-something which is an
anticipation of, or arrival at, the objective and is ensured by the body itself as a motor power,
a ‘motor project’”””” — is also conceived by Merleau-Ponty as what he terms motor
intentionality.

Now, this “motor power” is not anything ghostly, but an integrated set of skills self-
operating in the body as a system of present positions, as well as one open to an infinite
number of equivalent positions directed to other ends,** keeping the body “poised and ready
to anticipate and incorporate a world prior to the application of concepts and the formation
of thoughts and judgments.”* Such a schematic conception of the body as a system of present
and probable positions is what Merleau-Ponty calls the “body schema.” This is an
“immediately given invariant whereby the different motor tasks are instantaneously
transferable” and therefore is not only an experience of one’s body, but an experience of
one’s body-in-the-world.** It is as a rearrangement and renewal of such body schema, that
Merleau-Ponty conceives the idea of “habit.” Before coming to that, let’s try to have a clearer
understanding of what the body schema is.

26 Merleau-Ponty, Phenomenology of Perception, S6.

7 1bid, 127.

*Ibid, 163.

» Taylor Carman, “The Body in Husserl and Merleau-Ponty,” Philosophical Topics 27, no. 2 (1999):
219.

30 Tbid.
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2. Body Schema

“The theory of the body schema is, implicitly, a theory of perception.”! This assertion
gives us a sense as to how important this concept is in the Merleau-Pontyan scheme of
embodiment and perception.*

He introduces the concept while describing the spatiality of the body thus: “... my whole
body for me is not an assemblage of organs juxtaposed in space. I am in undivided possession
ofit and I know where each of my limbs is through a body image in which all are included.”*

And immediately gives an account of the development of the idea as a scientific notion
from a primary understanding as a “compendium of bodily experience.” Such a conception,
he admits, had been “capable of giving a commentary and meaning to the internal impressions
and the impression of possessing a body at any moment.”**

Also, this was supposed to register for the subject:

1) the positional changes of the parts of her body for each movement of one of them,

2) the position of each local stimulus in the body as a whole, and

3) an account of the movements performed at every instant during a complex gesture.

In short, this idea of body image amounted only to “a continual translation into visual
language of the kinesthetic and articular impressions of the moment.”** And the same was
supposed by the neuroscientists of his time, gradually to show itself through childhood in
proportion as the tactile, kinesthetic and articular contents were associated among themselves
or with visual contents.*

This associationist conception of body image, however proved itself to be inadequate
when put to use by psychology. So, the psychologists had to adopt it as a de jure concept, so
that it is not confined to contents actually and fortuitously associated in the course of the
subject’s experience — rather “it is in some way anterior to them and makes their association

»37

possible.

3! Merleau-Ponty, Phenomenology of Perception, 239.

32Schéma corporel is the terminology used by Merleau-Ponty. It must be noted here that apart from this
one exception quoted, elsewhere in the work, the translator has used the term “body image” to stand
for this concept. Unfortunately, this has been highly misleading a usage, for both in philosophic and
neuro-physiological literature, these two terms usually refer to different concepts that have different
implications. Ample literature has ensued too, on these lines. See for instance Shaun Gallagher, “Body
Image and Body Schema: A Conceptual Clarification,” The Journal of Mind and Behavior 7, no. 4
(Autumn 1986): 541-54; Frederique de Vignemont, “Body Schema and Body Image — Pros and Cons,”
Neuropsychologia 48, no. 3 (2010): 669-80. However, duly recognizing such differences, Merleau-Ponty
has had a unique conceptualization of this notion. This is firmly founded on the existentialist ideal of
“being in the world.” We will stick to this in our exposition, using the two terms interchangeably to
denote the same concept as has been developed by him.

33 Merleau-Ponty, Phenomenology of Perception, 113.

3 Ibid.

3 Ibid.

36 Ibid.

¥ Ibid, 114.
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He takes into account the Gestalt Psychologists’ view that the body image/schema could
no longer be seen as “the straightforward result of associations established during experience,”
but only as a total awareness of the subject’s posture in the inter-sensory world — a “form.”*
However, for Merleau-Ponty, even such a conception is not adequate. He points out the
conceptual inconsistency therein: “It is inadequate to say that my body is a form, that is to
say a phenomenon in which the totality takes precedence over the parts. How is such
a phenomenon possible? Because a form, compared to the mosaic of a physico-chemical
body or to that of “cenesthesis,” is a new type of existence.”*

He also reckons the psychologists’ point that the body schema is dynamic. But rejects
their explanation of the same in terms of the active integration of the parts of the body only
in proportion to their value to the organism’s projects. As we will see below, he too accounts
for the dynamic recalibration of the body schema. However, “dynamicity” for him means
something very different from what it means for the psychologists. “Brought down to
a precise sense, this term means that my body appears to me as an attitude directed towards
a certain existing or possible task,” — he observes.*’

Now this stance is obvious in the light of the existential supplementarity and the
hermeneutical circularity between the body and the world that we have stressed so far in
the Merleau-Pontyan scheme. Also, as we have seen, both of these attributes of human
existence are founded on the spatiality of the world and human embodiment. So, the “body
schema” at work in this existential dialectic too derives from the foundational spatial aspect
of embodiment. However, such spatiality is different from the ordinary conception of the
same. Body’s spatiality “is not, like that of external objects or like that of ‘spatial sensations,
a spatiality of position, but a spatiality of situation.”*' It is based on this “spatiality of situation,”
that Merleau-Ponty develops his own version of the concept of body schema.

“Being in the world” itself is the primordial situation that Merleau-Ponty envisages. And
such being, true to its Heideggerian legacy, is accomplished through the various projects
and tasks that the body intends in the world. In such engagement, however, the spatial
situatedness of the body is uniquely characterized: “The word ‘here’ applied to my body
does not refer to a determinate position in relation to other positions or to external
coordinates, but the laying down of the first co-ordinates, the anchoring of the active body
in an object, the situation of the body in face of its tasks.”*

Now this laying down of the first co-ordinates and the anchorage of the active body in
the world, viewed from the bodily space amounts to laying down a certain schema of spatial
orientation. This is what Merleau-Ponty calls body schema/image. However, such a schema
for him is not anything objective or biological. It is essentially existential and hermeneutical
and therefore dynamical — which fact he has asserted and upheld all through his career.

3 Tbid.

% Tbid.

4 Thid.

4 Tbid, 114-18.
“Tbid, 115.
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The body schema is a lexicon of corporeality in general, a system of equivalences between
the inside and the outside which prescribes from one to the other its fulfilment in the other.”

So, unlike the traditional conceptions of the body schema, or even the later scientific
appropriations of the same, for him, this is necessarily a consequence of the existential
circularity between the body and the world. It is by way of such a unique conception, that
he successfully explains the “phantom limb” phenomenon — which has accrued around it
much neuroscientific and psychological literature spun about the idea of body image/
schema, though without any success in a valid explanation.*

The existential and hermeneutical thrust of the concept we have already demonstrated
above while dealing with the allied key concept of operative intentionality. We have seen
there, how external perception “takes account” of the movement of the organs of perception
and carries out, without any express deduction, the necessary hermeneutics according to
the existential situation. It remains to be demonstrated how the body schema works as
a spatial anchoring of the active body in an object.

This aspect again can be best clarified by way of another perceptual anomaly, first pointed
out by Aristotle, which has thence become well known after his name. Aristotle observed
that if one forcibly crossed one’s fingers around a small marble, he would seem to feel two
marbles instead of one. Referring to the long tradition of attempts at resolving this paradox
in terms of the unaccustomed position of the fingers, Merleau-Ponty points out that it is not
owing to such statistical rarity, such an illusion is evoked. Rather it is the lived body’s
phenomenological attempt at resolving the peculiar perceptual situation which is in fact
beyond the motor possibilities of it. He further notices: “In reality, the perceptions of the
two fingers are not only disjoined, they are inverted: the subject attributes to the index what
is touched by the middle finger and vice versa, as can be shown by applying two distinct
stimuli to the fingers, a point and a ball, for example.™*

What, in fact, is the existential situation? Merleau-Ponty’s response is uniquely insightful.
At the base of this again is his core thesis: “External perception and the perception of one’s
own body vary in conjunction because they are the two facets of one and the same act*
As per the lived body’s schema of present and probable positions, the right face of the middle
finger and the left face of the index cannot combine in a joint exploration of the object. The
crossing of the fingers is a movement which has to be imposed on them. Therefore, it lies
outside the motor possibilities of the fingers themselves and cannot be aimed at in a project
towards movement.*” Then how to effect the perceptual synthesis? According to Merleau-
Ponty, the perceptual synthesis is effected by the lived body, through its own synthesis!

* Maurice Merleau-Ponty Themes from the Lectures at the College de France 1952-1960, trans. John
O’Neill (Evanston: Northwestern University Press, 1970), 129.

* See Merleau-Ponty, Phenomenology of Perception, 87-100.

4 Tbid, 238.

* Ibid.

7 Ibid.
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The synthesis of the object is here effected, then, through the synthesis of one’s own body,
itis the reply or correlative to it, and it is literally the same thing to perceive one single marble,
and to use two fingers as one single organ.*®

Put logically, a perceptual situation contra-positive to what is proposed above (in terms
of the use of two fingers as a single organ) is what evokes the illusion of two marbles. In their
imposed position, the two fingers are rendered incapable of operating as a single organ, and
hence the situation is phenomenologically resolved in terms of the existence of two different
objects. Such a peculiar perceptual resolution has been possible in virtue of the body schema.
The first co-ordinates being laid down by the body schema, the living body finds its anchorage
in the object and the world at large with reference to the same. However, the crossed position
of the fingers is an anomaly in this otherwise normal existential situation. And a schematic
resolution of the same as mentioned above leads to the illusory experience.

Now, instances where such a key existential feature of human embodiment as the “body
schema” invoking peculiar, perceptual resolutions leading to illusory experiences are only
exceptions. In the normal course, it is this same feature that facilitates what we called earlier
the silent, circular hermeneutics between the body and the world. Also, the same is at work,
in the acquisition of skills. This latter aspect is what Merleau-Ponty points out through the
idea of “habits.” Let us now turn to the same. An explication of this idea is also going to
demonstrate what Merleau-Ponty means by dynamicity of the body schema.

3. Habits

Merleau-Ponty conceives the acquisition of habit as “a rearrangement and renewal of the
corporeal schema.” For him, to get used to a hat, a car or a stick is to be transplanted into
them as a lived body, or conversely, to incorporate them into the lived body. Thus habit,
according to him, “expresses our power of dilating our being-in-the-world, or changing our
existence by appropriating fresh instruments.”*’ Such appropriation is carried out by way of
arearrangement and renewal of the corporeal schema. This is how the body “understands”
in the acquisition of habit. Merleau-Ponty clarifies that such “understanding” doesn’t consist
in subsuming a sense-datum under an idea, as when the body is viewed as an object. To
understand here means “to experience the harmony between what we aim at and what is
given, between the intention and the performance."

As we have seen, this kind of an understanding is already present in the lived body as its
own corporeal schema. That is why when one is ordered to touch any of one’s organs, one
moves his hand to it by the shortest route, without having to think of the initial position of
one’s hand, or that of the organ, or the path between them. In the acquisition of habits, such
aschema is extended to incorporate the instrument involved. Merleau-Ponty demonstrates

# Ibid.
# Ibid, 16S.
% Ibid, 166.
S Ibid, 167.
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these phenomenological facts by way of analyzing the acquisition of various common skills.
The skill of typewriting is a typical case that he analyses.

He observes that it is possible to know how to type without being able to say where the
letters which make the words are to be found on the banks of keys. And therefore, reasons
that to know how to type obviously is not to know the place of each letter among the keys,
nor even to have acquired a conditioned reflex for each one, which is set in motion by the
letter as it comes before our eye. Then,

It is knowledge in the hands, which is forthcoming only when bodily effort is made, and cannot
be formulated in detachment from that effort. The subject knows where the letters are on the
typewriter as we know where one of our limbs is, through a knowledge bred of familiarity which
does not give us a position in objective space. The movement of her fingers is not presented to
the typist as a path through space which can be described, but merely as a certain adjustment
of motility, physiognomically distinguishable from any other.**

Aswe observed above, this adjustment of motility is carried out by way of a recalibration
of the corporeal schema after inducting the instrument involved into it. As a result, just how
the operant reason is at work as the fulfilment of an intention in the lived body in its perpetual
movement towards the world, it is at work in the demonstration of a skill as well. The
difference being that, in the former case, it is the inherent body schema which guides the
operant reason, whereas in the latter case it is the recalibrated body schema which guides
it. Thus, “When the typist performs the necessary movements on the typewriter, these
movements are governed by an intention, but the intention does not posit the keys as
objective locations. It is literally true that the subject who learns to type incorporates the
key-bank space into his bodily space.”*

Put shortly, this is how the idea of “lived body” as explicated by Merleau-Ponty
revolutionizes our conception of embodiment and the body-world relation: human
embodiment is a phenomenon necessarily geared onto the world in its perceptual mode
facilitated by “motor intentionality” working in tune with the “body schema,” the two
existential phenomenological features which characterize it and distinguish it from other
objective phenomena. This ontological body is fundamentally a “knowing body” animated
by its “motives” according to which it is self-propelled. And in that process, the lived body
absorbs its equipment by way of incorporating the same into the “body schema” and
develops a comprehensive grasp of its environs as formation of “habits,” which in turn is
a permanent recalibration of the “body schema.”

Thus, in the formation of a “rational animal” to whom alone justice, law and ethics have
any meaning at all, the body itself plays a pivotal role as a natural self. Consciousness and
selthood arise from and sustain on this primary “perceptual self” that we are. But in order
to completely set the realm of justice and ethics, not only the “self” but the “other” too is

2 Ibid, 166.
% Ibid, 167.
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needed. Therefore, let’s now see how this ‘embodied other’ is conceived in the scheme, and
how through the intercorporeality of the self and such others, the “rational animal” transforms
itselfinto a “social animal” who alone is capable of materializing the principles of justice and
ethics that it has imbibed in its capacity as the former.

In the Merleau-Pontyan phenomenological scheme, this socializing capacity is something
inherent in the body and is pre-given to the development of human existence into the
“cogito” which is the basis of the “reasonable man” concept. And interestingly, such pre-given
capacity has an “intercorporeal” dimension of development. Let us see how Merleau-Ponty
demonstrates these facts through a unique inter-subjective experience, in which one of the
subjects is an infant:

A baby of fifteen months opens its mouth if I playfully take one of its fingers between my teeth
and pretend to bite it. And yet it has scarcely looked at its face in a glass, and its teeth are not
in any case like mine. The fact is that its own mouth and teeth, as it feels them from the inside,
are immediately, for it, an apparatus to bite with, and my jaw, as the baby sees it from the
outside, is immediately, for it, capable of the same intentions. “Biting” has immediately, for it,
an intersubjective significance. It perceives its intentions in its body, and my body with its own,
and thereby my intentions in its own body.**

A baby who hasn’t yet entered the “mirror stage” is one of the subjects here. If “biting”
has some inter-subjective significance for it, as is demonstrated, it cannot be asserting
through the mediation of any reasoning faculty. Rather such recognition has an existential
immediacy. For the infant, the other is already an “existence” on a par with itself. How is this
existential parity achieved? The secret lies in the “existential complementarity” of body and
consciousness in human existence that we have discussed which, as demonstrated, is already
accomplished even in an infant:

Between my consciousness and my body as I experience it, between this phenomenal body
of mine and that of another as I see it from the outside, there exists an internal relation which
causes the other to appear as the completion of the system. The other can be evident to me
because I am not transparent for myself, and because my subjectivity draws its body in its wake.>®

Thus, as long as we are not normatively stipulated as “self-transparent cogitos, it is the
intercorporeality that is unique to humans that creates and guides our societal existence.
And this in turn is facilitated by the phenomenological features of the “lived body” that we
have explicated so far in the scheme adopted.

I1l. Lived Body as the New Guiding Principle for Embodied Human Agency

In abstract terms, our phenomenological scheme stresses the following facts about
embodied human existence. Firstly, that it is an ambiguous phenomenon distinct from other
objective phenomena that is primarily and necessarily geared onto the world thereby forming

s+ Ibid, 410.
53 Tbid.
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an interactive perceptual system. Secondly, that it develops a comprehensive grasp of its
environs as formation of “habits” which amounts to a permanent recalibration of its self
image/schema. And thirdly, social life of mankind is fundamentally facilitated by the
intercorporeality of such embodied selves.

Obviously, these facts are in full accord with the contemporary neuro-scientific account
of embodied agency that we have seen in the beginning. But wouldn’t it amount to too
narrow and technical an account of human existence? From the existential-phenomenological
point of view, that is not so. For these notions of, “intentionality,” “motives” and “habits”
from such a point of view can be of any kind — they can vary from the spatial or physical to
the social or emotional. As far as Existential Phenomenology is concerned, such demarcations
are meaningless, for in that stream of thought, fact is value and value is fact. They are
inextricably intertwined. This is especially true of the version developed by Merleau-Ponty,
pivoted around the concept of “lived body.” Now, how does this version respond to the
normative vs. explanatory debate, around which we have developed our arguments?

1. Lived Body and the Scientific vs. Normative Debate

To have a grasp of Merleau-Ponty’s take on the normative aspect, Professor Hamrick’s
work on Merleau-Ponty’s thought on law*® could be quite helpful. Just as he points out there,
for Merleau-Ponty, “the eflicacy or the power of enforcement, is a necessary but not sufficient
condition of the validity of a legal system because law is more than power, a legal order more
than mere force. Rather it is a matter of societal choice as to the way we live”

This observation which distils his normative stance clearly accords with the fact that we
have emphasized in the introduction, i.e. the normative has often remained a political choice
rather than any necessity. Now on the explanatory side, as to the origin of law and its
embeddedness in human nature, Merleau-Ponty observes in Sense and Non-sense: “Man
might be defined by this ability of his to conceive or in any case respect what he is not and
has not. All several men need do is live together and be associated with the same task for
some rudimentary rules and a beginning of law to emerge from their life in common.”*’

Reading the above observation against the backdrop of the phenomenology of “lived
body” that we have explicated so far, we take notice of two insights contained in it. First is
as to the characteristic ability of mankind “to conceive or in any case respect what he is not
and has not.” And the other is as to the genesis of law taking place in the shared life-world.
It is based on these two insights that we have to understand how this innovative scheme of
human agency developed around the phenomenological concept of “lived body” can
revolutionize criminal jurisprudence.

56 William S. Hamrick, An Existential Phenomenology of Law: Maurice Merleau-Ponty (Dordrecht:
Martinus Nijhoff Publishers, 1987), 116.

57 Maurice Merleau-Ponty, Sense and Non-sense, trans. Hubert L. Dreyfus and Patricia Allen Dreyfus
(Evanston: Northwestern University Press, 1964), 118.
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2. Lived Body, Law, and Society

Man’s sense of justice and human dignity springs forth from his ability to conceive and
respect “what he is not” and “what he has not.” And the same ability drives him to change,
for some better version of himself and his circumstances. Therefore, in order to see the
essence of man, this unique human capacity of self-change and reformation is what we have
to focus on. And the normative will serve its real purpose only when formulated with this
fact on mind.

Thus, with the adoption of this new approach towards human agency, the blanket
jurisprudential issue that we have to re-invoke is contained in the question that we posed at
the end of the introduction, viz. what cause should the normative serve ultimately —
retribution or reformation? As envisaged in the scheme if there is in embodied human agency
what may be called “existential plasticity” in tune with “neuro-plasticity” which is the
buzzword of contemporary neuroscience, then the straight forward answer has to be the
latter.

As a constructive synthesis of the explanatory and the normative that is suited to our
times, we have to abandon the whole idea of retributive theory of justice, and embrace a new
version of the reformative one — one scientifically informed (in the sense we have seen so
far) and humanistically formulated.

And in the light of our phenomenological scheme, when we think where should such
areformation begin? The answer is obvious — at the level of the “lived body.” The readiness
of this natural self in acquiring new habits, its dynamicity in adapting to new environs and
the creative mode of permanently implanting such newly acquired habits and capacities
guarantee the reformation of human person beyond the levels so far attained to through
various psychological approaches.

In this new approach, while any particular handicap in terms of functional or anatomical
anomaly — what we have called the “brain factor” — may still be invoking a legal defense, the
very fact of culpability will be invoking a social responsibility — the responsibility to
rehabilitate the person in conflict with law by extending all possible scientific help — not
only neurological but sociological as well. This is because, as we have seen, the societal being
of mankind is primarily established in terms of and sustained by way of the intercorporeality
of lived bodies. And as we have seen, each lived body constituting such societal fabric is
existentially gifted with inherent potential for change, adaptation and rehabilitation. Now,
how should this reformation be carried out materially? Where should we begin? We will
conclude with certain suggestions as to the same.

Conclusion

It has been the practice to associate the reformative approach to the “mind” while the
retributive measures are traditionally carried out on the body. This practice has its rationale
in the assumption that humans are, fundamentally rational animals, where, as we have seen
above, such rationality supposedly abides in the mind and has nothing to do with the body!
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But we have learned by now that the body — whether of oneself or of another person is no
more a purely material and objective phenomenon. It is no more one part of the notorious
conceptual dichotomy of mind and body. As per the phenomenological scheme adopted,
we fundamentally are “knowing bodies” animated by their “motives” according to which
they are self-propelled. And it is primarily through the intercorporeality of such lived bodies
that societal life has been established.

In such a scheme, human dignity is not an ideal “mental” phenomenon that’s disconnected
from the body. Rather it is something that germinates from and stays rooted in the material
reality of embodiment and its environment. All human values like love, empathy, solidarity
etc. as well as detrimental feelings like fear, lust or anger have such a bodily and worldly basis
that is common to the whole species. And they develop at an intercorporeal level, rather
than at the solitary cerebral level.

So, for the invocation and nurturing of such congenial feelings, as well as for the
reformation of such detrimental ones, it is the “natural subject” that the body is and its
environs, that the reformative system should fundamentally appeal to. Therefore, the
reformative measures have indeed to be carried out primarily at the level of the body if at
all they have to be effective. But by “body” here is meant the “lived body” embedded in its
physical as well as socio-cultural environs, which is equipped with the existential capacity
to develop new skills and abilities and thereby transform itself. And by “measures” is meant
the constructive implementation of scientifically informed methods practices and the
necessary infrastructure that are aimed at developing bodily skills and habits that will bring
about a positive change in the self image of such embodied agent.

The Norwegian prison facilities at Halden and Bastoy seem to exemplify these guidelines.®
They materialize what they call the principle of “dynamic security” (to be contrasted with
the old fashioned “static security” with “barred cells, barbed wire and surveillance
cameras”*’) and a model of “non-complementary prisons” (as opposed to traditional prisons
where guards complement detainees’ behaviour in similar terms).

In these facilities, there are no cells or bars. Rather there are implemented all facilities
aimed at ensuring a comfortable and dignified bodily existence of the inmates. Inmates and
guards live as a commune. They eat meals together, play together and one can’t even tell
them apart, for the guards don’t wear uniforms. All amenities for an utmost refined and
productive “intercorporeality” have been ensured. Above all, as Bregman puts it:

Inmates have to work hard to keep their community running: they have to plough and plant,
harvest and cook, chop their own wood and do their own carpentry. Everything is recycled
and they grow a quarter of their own food some inmates even commute off the island to jobs
on the mainland using a ferry service operated by the inmates themselves.®

38 For a brief description on these facilities see Rutger Bregman, Humankind: A Hopeful History, trans.
Elzabet Manton and Erica Moore (London: Bloomsbury Publishing, 2020), 326-30.

% Ibid, 328.

€ Ibid, 327.
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And most importantly, the inmates have access to all equipment necessary for such works,
and get expert training in using them. Thus, the whole approach has been bodily and
intercorporeally oriented. Of course, the establishment costs of such facilities and the per
capita expenditure on inmates required may make the initiative appear to be not cost-
effective. But that is not so, given the positive outcomes that this approach has produced
both in economic and societal terms.*!

Thus, it has proved to be highly recommendable an alternative,®* and therefore further
social and scientific research and experimentations have to be promoted with the aim of
furthering such a body-oriented rehabilitation strategy. What we need are more and more
rehabilitation centers in place of prisons and the so called “correction facilities.” The whole
infrastructure and ambiance of such existing facilities have to be revamped. It should be
made reflective of the “existential plasticity” that’s been assured by the new theory of
embodied human agency that we have adopted.

What we have explicated so far indicates what the philosophy of such an approach should
be. However corrupted an individual maybe, put in the right environs as an embodied agent
he or she has an intrinsic capacity for change, which begins at the level of the body. But it is
not the “clockwork mechanism”® that we have to work on. Rather it is the “lived body”
equipped with its existential plasticity embedded in the proper socio-cultural environs that
we have to work on.

Maybe the rootedness of values in the body and its environs is not so obvious a fact and
the proposition that we are making is only a tentative one. But we can’t deny it unless it is
given a chance to prove or disprove itself. And given the plight of the reformative strategies
focused on the “mind,” it’s high time that we gave this alternative a try. We have to make sure
that such a chance of transformation is given to every human in conflict with the law,
irrespective of his/her background and criminal history.

The taste of a dignified and productive life at the level of the body and through it a chance
for transforming oneself to become part of a constructive “inter corporeality” called society
is what the offender has to be ensured of. Permanent facilities for this kind of rehabilitation
have to be established in every country. We have seen that in Norway such facilities are
common, maybe thanks to the good economic stature of the country. I would suggest that
every country — without exception — should strive towards establishing at least some such
pilot facilities, as the socio-economic conditions prevalent may permit. Such small efforts
collectively would indeed pilot mankind towards the creation of a better world.

© S. Rahman, 2022

¢ See ibid, 329-30.

¢ In fact, in the US, this model has inspired such a reformation in the North Dakota prison. See ibid,
344-46.

¢ The disastrous implications of this approach have been pictured with a touch of humour in Stanley
Kubrik’s classic movie “A Clockwork Orange” (1971).
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IInsa Paxman. A¥OACbKa MPHPOAA — BTiAeHA PEHOMEHOAOTIYHA ePCIeKTHBA

Anotanis. Y cTarTi 3IfICHEHO aHAAI3 TIOHATTS “TIPHPOAA AIOAMHE 3 COLIIAABHO-ICTOPIYHOI TOYKH
30Dpy. rPYHTYIO‘{I/ICb Ha I[IbOMY aHAAi3i, I0Ka3aHO, HACKIABKY HEAOCKOHAAOIO € KOHIJEIIIIis “pPO3yMHOI
AIOAMHH,” SKy MIATPUMYIOTDb IIPABOBi CUCTEMH B YChbOMY CBIiTi, a TAKOXX HACKIABKH 111 KOHIIEIILIis
3acTapiAa Ta HaCKiAbKHM HECIIPaBEAAUBOIO BOHA OyAa mOAO €K3UCTEHIIMHOT P€aAbHOCTI BTiA€HOI
AIOACBHKOI AISIABHOCTI.

ITicast 11p0r0 3p06AEHO CIIPOOY BHSBUTH iHITY CXEMY TaKOI AIIABHOCTI, CIIMPAOYHCh HA eK3UCTEeH-
1[iaAbHO-peHOMEHOAOTIUHY TPAAHIIIIO (30er1v1a Ha TBOPUYiCTb $ppaHITy3bkoro peHoMeHoA0Ta Mopica
MepAo—HOHTi) , IO BOHA SIBASIE COOOI0 PAAUKAABHUI IIEPETASIA IOHATTS “ PO3YMHA AFOAMHA,” OCKIABKH
BiAMOBASIETHCS Bip TPAAMLIIHOL AMXOTOMIl “poayM/ Tia0” Ta PO3rAsIAAE AIOAMHY B i IIiAICHOCTI SK
areHTa TiAeCHOI AIABHOCTI i B Takuil crioci6 IIPOAMBAE CBITAO Ha AeSKi Hp06AeMl/I KPUMiHaABHOTO
IIpaBa, 30KpeMa MeTy IIOKapaHH.

IIuTanHs, SiKe PO3TASIAAETHCS Y CTATTi OCTAHHIM, OAHAK € KAIOYOBHM, ITOASITAE B TOMY, SIKill KiH-
1]eBiil MeTi Ma€ CAY>KUTH HOPMAaTUBHICTDb — BiAIIAQTI UM BUIIPAaBACHHIO? Y CBIiTAl IIeperasAy MOHATTS
AXOACBKOI AIIABHOCTI 3aIIpOIIOHOBAHO TAKOXX HOBHM ITOTASIA HA IIOHSTTS AFOACBKOI TIAHOCTI SIK TaKO1,
110 BKOpiHeHa B TIA€CHOCTI Ta MDK-TIA€CHOCTI, a BiATaK, nepeA6aqa€ TIAECHO-OPi€EHTOBaHY CTpATETi0
peabiaitanii. CTBepAXKyeTHCS, 10 KOXKHA AIOAVHA, sIKa ITepeOyBae B KOHQAIKTI 3 IPaBOM, 3aCAyTOBYE
Ha MOXXAHUBICTD TiAHOTO Ta IPOAYKTUBHOTO >KMTTs Ha PiBHI TIAGCHOCTI, IO HAAACTh AFOAMHI IITAHC Ha
MO3UTHBHY TPaHCYOPMAIIII0 Ta ITIePeTBOPEHHS Ha CKAAAOBY KOHCTPYKTHUBHOI MDXKX-TiA€CHOCTI, IKy MU
Ha3MBAEMO CYCITIABCTBOM. Y ITIAOMY XK, Ha AyMKY aBTOpa, ITi BIAHOCHO HeBEANKi KOAEKTHBHI 3y CHAAS
i3 3a0e3IeyeHHsI COL[iaAbHO-eKOHOMIYHUX YMOB FIAHOTO TiA€CHOTO XUTTS 3aCYAXKEHUX CIIPHATUMY Th
CTBOPEHHIO Kpallloro CBiTYy.

KAro40Bi cAOBa: AIOACBKA IPUPOAQ; PO3YMHA AIOAMHA; C0git0; BTiAeHa AISIABHICTD; “XKuBe Tir0.”

IlInsa Paxman. YeroBeueckas NpHPOAA — BONAOIICHHAsI pEHOMEHOAOTHYECKasi HepCHeKTHBA

Annoramust. B crare IpeAcTaBACH aHAAYS IIOHATHS  TIPUPOAA Y€AOBEKA C COLJMAABHO-MCTOPUIECKOM
ToukH 3peHus. OCHOBBIBASICH Ha 9TOM aHAAU3E, IIOKA3aHO, HACKOABKO HECOBEpIIEeHHA KOHLIeIIIHs
“pasyMHOrO 4eAOBeKa,” [IOAAEPXKUBAEMAsi IPABOBBIMY CHCTEMAMU BO BCEM MUPE,  TAKOKE HACKOABKO 9Ta
KOHIIEIILMS yCTapeAd i HACKOABKO HECIIPAaBEAAMBON OHa 6bIAA I10 OTHOIIEHHUIO K 9K3UCTEHIIHAABHOM
PEaAbHOCTH BOIAOILIEHHOMN YEAOBEUECKOM AeSITeAbHOCTH. ITocAe 9TOr0 MpeApUHSTA IOIBITKA
BBISIBUTD HHYIO CXeMY TAKOI AeSITEABHOCTH, OIMPASICh Ha 9K3UCTEHIJNAABHO-EHOMEHOAOTHIECKY IO
TPAAUILIVIO, KOTOPAsI [IPEACTABASIET COOOH PAAHKAABHBIH [IEPECMOTP MOHSITHSL * PA3yMHBIN Y€AOBEK 1 TeM
CaMBIM IIPOAMBAET CBET Ha HEKOTOPbIE IIPO6AEMbI yTOAOBHOTO IpaBa. BBUAY Takoil mepeopreHTaLiu
[OHSTHS Y€AOBEYECKON AESITEABHOCTH BOIIPOC, KOTOPbIN PACCMATPHUBAETCS B CTATbe IIOCAEAHHM,
3aKAIOYAETCS B TOM, KAKOI LIEAM AOAXKHA CAY)KUTh HOPMATHBHOCTD B KOHEYHOM CYETE — BO3MESAHIO
VAM HCIIPABACHHIO?

KaroueBpIe cAOBa: UeAOBEYECKAsS IPUPOAQ; PA3YMHBII YEAOBEK; C0Zit0; BOTIAOIIEHHAS AESITEABHOCTD;
“xuBoe Ter0.”

Shiva Rahman. Human Nature - An Embodied Phenomenological Perspective

Abstract. The paper attempts an analysis of the notion of “human nature” from a socio-historic
perspective. Based on this analysis it shows how flawed is the concept of “reasonable man” that’s
been upheld by the legal systems all over the world. In this effort, it points out how obsolete this
conception is, and how unfair has this been to the existential reality of embodied human agency. After
this, it ventures on to bringing to light a different scheme of such agency available in the existential
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phenomenological tradition that is capable of revolutionizing the notion of “reasonable man” and
thereby enlightening criminal jurisprudence. And in view of such a re-orientation of the notion of
human agency, the question that is addressed lastly in the paper is, what cause should the normative
serve ultimately — retribution or reformation?

Keywords: human nature; reasonable man; cogito; embodied agency; “lived body”
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Aaexcen Cros6a*

TEJI0 KAK HOPMA: HEKJTACCMYECKAA OHTOJI0I A NPABA

|. BBepgeHue

0A00HO durocopam-aaerinjaM, KOTOPbie HAOAIOAAAN ABI)KEHHE TeA, HO He

IIOHUMAAH, KaK OHO IIPOUCXOAUT, TOAAMHHAS pHAOCOHS IpaBa 3acThIBAeT

B YAUBAGHHH ITepeA MOPA3UTEAbHbIM pEeHOMEHOM COTAACOBAaHHOCTH YEAOBEYECKHX
mocTynkos. M B caMoM AeAe, KAKHM 00Pa3oM AIOAM, He 3HAasl BCero MHOYXKECTBA IIPHHSITHIX
rOCYAQPCTBOM 3aKOHOB, 3a4aCTYIO0 IPOTHBOPEYAIIHX APYT APYTY U CTaBSIHUX B TYIHK AQXKe
OIIBITHBIX IPABOBEAOB, IIPEOBIBAIOT B rApMOHMH MEXAY COO01, B3aHMHO yIOPSAOYUBASI CBOE
HOBEeAEHHE TaK, YTO BOIIPOC O ITPaBe BO3HUKACT B AOCTATOYHO PEAKUX CAYYAsSIX COJHAABHBIX
KOH(AMKTOB? O603HAYAET AM ITO TO, UTO IIPABO HOCHUT AMIIb CyOCHAMAPHYIO QYHKIJHIO
B PEI'yAUPOBAHHY OTHOUIEHHI MEXAY AIOAbMH, HEIIOCPEACTBEHHO IPeAHA3HAYasICh, IIpe-
XKA€ BCero, YMHOBHMKAM H IIPABOOXPAHUTEASIM M AHIIb KOCBEHHO — “OOBIYHBIM  AOASIM
(KOTOPBIM AASL pETyANpOBAHHS UX IOBCEAHEBHOM AESTEABHOCTH B OCHOBHOM AOCTAaTOYHO
Mopaan)? Au6o xe, Ha060pOT, “IPABO KUBET BHYTPHU AIOAeH” KaK eCTeCTBEeHHbIE 3aKOHBI,
HMMMAaHEeHTHbIe YeAOBedecKoMy pasymy? VA ske, HAKOHeI], TO, 9TO Ha3bIBAIOT IIPABOM, €CTh
He YTO HHOE€, KAK COI[HAaAbHbIe 00bIYaH, “BIIUTHIBAEMbIE C MOAOKOM MaTepy’ 1 HEKPUTUIHO
yHnoTpebAasieMble B TOBCEAHEBHOM KH3HH B KaueCTBe IIOBEAeHYeCKoro obpasiia?

Kax MbI 3HaeM, IpHBeAeHHbIE OTBETHI 00Pa3yIOT CePALIEBHHY TPeX KAACCHYECKUX BAPHAHTOB
IPABOIIOHMMAHHS — IIO3UTUBHCTCKOTO, €CTeCTBEHHO-IIPAaBOBOT'O M COITMOAOTHYecKoro. Tem ca-
MBIM He GYAET CAMIIIKOM CMEABIM IIPEAITOAOKHTD, YTO OOIIHI BOIIPOC, IIPEABAPSIIONIHIT AAHHbIE
OTBETHI — BOIIPOC O “TIPeAYCTAHOBAEHHOM rAPMOHUK  YEAOBEUECKUX IIOCTYIIKOB, XKEAHEBHO
Ha0AI0AA€MO¥ Ha IIPAKTHKe, HO CTABSIIIeH B TYIIHK TEOPETHKOB U IOPOXKAAIOIE BeCh CIIEKTP
yHAAMEHTAABHBIX IIPOOAEM IIPAaBOBEAEHIS, €CTh OCHOBHOII BOIIpoc ¢praocoduu mpasa. Kak
CIIpAIIMBaA elje IIOUTH CTO AeT Ha3a PyCcCKuil peHoMeHoAOT paBa Hukoaait Asexcees,

) )

KaKUM 00pasoM YKCTO “$pakTudecku” U “IPUPOAHO” MOXKET ObITH CBSA3AH “BCAKUI U “KaXKABLI 2
Heab3st oTAQTD IpUKA3 BCEM, AQXKe ellje He POAUBIINMCS, U IIPHKA30M STHM CBSI3aTh UX BCEX.
Bepp MHOTHE U3 HUX A@Xe He OYAyT 3HATh 9TOTO IPHKa3a, M GpakTHIeCcKH He 3HAIOT ero. Kak
BO3MOXKHO MEXXAY HUMHU aBTOMATUYECKOE ClieTlAeHue?!

" Aaekceit BsuecaaBosry CTOB6a, AOKTOP IOPHANIECKIX HAYK, AOLICHT KaQeApbI IPaBa [yMaHATAPHOTO
¢axyaprera HanjpronaapHOr0 aspokocMudeckoro yuusepcurera “XAI”

Oleksiy Stovba, Doctor of Legal Sciences, Associate Professor at the Department of Law (Humanities
and Law Faculty) of the National Aerospace University “Kharkiv Aviation Institute.”

e-mail: stovba@mail.com

ORCID ID: https://orcid.org/0000-0002-8154-8929

! Hukoaait Aaexcees, Ocnosor purocoguu npasa (Canxr-ITerepbypr: Aanp, 1999), 159.
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Anekceit CToba

Il. Anopuu Knaccu4ecKoro npaBoNnOHMMaHUA

B xadecTBe IHIIOTE3bI MOXKHO IIPEAIIOAOXKHTb, YTO YIIOMSHYTOE “ABTOMATHYECKOE CIje-
nAeHne” 06yCAOBAGHO He YeM HHbIM, KaK 00ujum cnocobom danHocmu Hopmut npasa. Musivmu
CAOBaMH, AASL TOTO, YTO6BI CAYXKHTb 061eit Mepoil (HarpaBAeHHeM, IPEACAOM U MOAAABHO-
CTBIO) TIOCTYTIKOB AIOAEH!, HOpMa TipaBa A0AKHa “UmeTbes” (“es gibt” — Hem. ), T.e. Gvims dana
HIM B HeKOeM, O0IIIe3HAYMMOM U OOIIETIPUHSATOM MOAYCe, BOCIIPUSTHE U yCBOEHHE KOTOPOTO
He 3aBHCEAO ObI OT HHTEAAEKTYAABHOTO YPOBHSI, BOCIIUTAHNSI, 00Pa30BAHIS, [IPOHCXOKACHHS
¥ [IPOYHUX, SIMITHPUIECKU CAYYANHBIX IPH3HAKOB.

PasymeeTcst, BOIIPOC O CIIOCOOAX AAHHOCTH IIPABOBOI HOPMBI He OCTaBASIAQ 6€3 BHIMAHFIS
U Kaaccuaeckast Gpruaocodus mpasa. Tak, HCXOAS U3 MO3UTUBUCTCKOTO IIPABOIIOHIMAHUS,
IIPaBO ‘AQHO  AIOASIM [IOCPEACTBOM TEKCTOB HOPMATHUBHO-IIPABOBbIX AKTOB, B XOAE ITPOYTEHIS
KOTOPBIX YeAOBEK IIOCTUIAET COAEPIKAHIE IIPABOBBIX HOPM. B cBO0 0uepeAs, peacTaBuTe-
AV IIKOABI €CTECTBEHHOTO IIPaBa [IOAATAAM, YTO AAHHOCTD IIPaBa — PE3YABTAT HEKOETO AlpH-
OPHOT0, AOOIIBITHOTO 3HaHUSL. VIHaYe rOBOPSI, COTAACHO IIOAOGHO TOUKE 3peHHsl BCAKOE
AMOCTEPUOPHOE, ONBITHOE IO3HAHMUE [IPABA BO3MOXKHO AUIIb Ha OCHOBAHHMHU HEKOM TPaHC-
LIeHAEHTAABHOM AAHHOCTH — Ql[PHOPHBIX 3aKOHOB, [IOCTUIAEMBIX Y€AOBEKOM IIOCPEACTBOM
pasyma. B To ke BpeMsi, CTOpOHHHUKH COIJOAOTUYECKOTO IIPABOIIOHMMAHIS IIPUAEPIKUBAAKCH
MHEHHs], 4TO ITO3HAHHeE IIPaBa IPEACTABASET COOOM MCKAIOYUTEABHO OIIBITHBIH IIPOIIeCE,
KOTAQ B XOA€ COIIMAABHOM TPAKTUKH HHAUBUA YCBaHBAET OObIYaH, IIPUHSTbIE B COOTBETCTBY-
IOIIeN COLIMAABHOM CpeAe.

Takum 00pasoM, KaaccudecKoe IIO3HaHHe [IpaBa 6a3upPyeTCst Ha ABYX KAIOUEBbIX OMHAPHbIX
OIIO3HUIMAX: “AIPUOPU-ALOCTEPUOPU” U “pasyM — dyBcTBa.” [Ipu 9TOM yIOMsIHyThIE TEO-
PETHKO-METOAOAOTHYECKHE TO3UIJU 3aHUMAIOTCS HCKAIOUHUTEABHO AOTMATHYECKH, HCXOASL
U3 UHTYUTHBHOTO [IPEAIIOYTeHUs paBoBead. CAeAOBATEABHO, BOIIPOC O TOM, KaK ddHO
IPaBO, B KAACCHYECKOM IIPABOBEACHHIHU TPAHCPOPMHUPYETCS B TO, NOHEMY MBI UHMeEPHpemu-
Pyem HEKYIO eCTeCTBEHHYIO, [IO3UTUBHYIO AUOO OOBIYHYIO 0AHHOCHb KAK NPAB0sYyI0 HOpMY?
Kax nucaa eme I'anc Keassen, “Hopma ecTb crierududaeckoe 3HadeHHe PpaKTa, M 9TO 3HAYEHNE,
He BOCIIPHHMMAeMO€ HALINMK OPTaHAMU YYBCTB, SIBASIETCS PE3yABTATOM MHTEpIIpeTalun.

CaepoBaTeAbHO, BCSIKHI, MHIMO 005eKU6HDbLIl TIPABOBOI CTATYC KAACCHYECKON HOPMBI
IpaBa HA CAMOM A€A€ OKa3bIBAETCSI PE3YABTATOM CY0BeKmusHol HHTepIpeTanui. Tak, oc-
HATYPAAKCT UHTEPIIPETUPYET COAEPIKAHUE TO3UTHBHOTO 3aKOHOAATEABCTBA He KaK Npaso,
HO KaK SMIIMPUYECKU CAYIANHOE YCTAHOBAECHUE FOCYAAPCTBEHHOM BAACTH, KOTOPOE MOXET
OBITH THPAHUYECKHM, IIPOM3BOABHBIM U He IMETS C [IPaBOM HiYero obmtero. B cBoro ouepeas,
[O3UTHBHCT, HHTEPIPETUPYSI TEKCT 3aKOHA KAK IIPABO, HCTOAKOBBIBAET AIPUOPHBIE HAEH
PaBEHCTBa, CBOOOABI U CIIPABEAAMBOCTH KaK MOPAAb, BBIBOAS HIX TEM CAMbIM 32 PAMKH IIPABO-
BOU HayKu. Takxe ¥ IPEACTABUTEAU COLIMOAOTMYECKOTO IIPABOOHMUMAHUS IPU3HAIOT
IPaBOBOI1 CTATYC AMIIb 32 COLIUAABHBIMU 3aKOHOMEPHOCTSMH, HHTEPIIPETUPYS €CTECTBEH-

2 Tanc Keabsen, “Hayxa u noanruxa,” Tpyds: Hncmumyma zocydapcmea u npasa PAH 15, N2 1 (2020):
193.
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Hble U [TO3UTHBHbIE 3AKOHbI KaK HEKHe HCKYCCTBEHHbIE HOPMbI, He MIMEIOIYe HIYero ooue-
IO C IOAAMHHBIMH IIPAaBOBBIMH YCTAHOBACHHSIMHU, OOPa3yIOIUMICS B OTHOLIEHHSIX MEKAY
AIOABMH B TOPHHUA€ O0IeCTBEHHO IPAKTHKH.

Bmecre ¢ TeM, AI06asi HHTEpIIpeTALUs TPAHCIIEHAEHTAABHOTO A6O IMIIMPHIECKOTO
daxra xak “mpasa” 6as3UpyeTCst HA TOM, YTO IIPABO KAKUM-TO CIIOCOOOM yxce umeerncs, T.e.
AQHO, OTKPBITO, PA30MKHYTO Y€AOBEKY B €r0 ObITHH. Beab AAS TOTO, YTOOBI UMETH BO3MOJXK-
HOCTb HCTOAKOBATb HEYTO Kak “ripaBo” (a He YTO-TO MHOe) YeAOBEK yXKe AOAXKEH KaK-TO
3HaTh O HeM, IOMIMO BCSKOM HHTeprpeTanuu. VIHBIMI CAOBaMH, BCSIKasi HHTEPIIPeTaLys
SIBA€HHSI ALO0 HOPMBbI KaK [IPABOBBIX, HEM30€KHO [IPEATIOAATAeT OAHHOCHb NPAsA KAK mad-
K08020.

lll. ®eHoMeHONOrUYECKOE ¢moX1] U PEAYKLMUA KAK METOA0/I0rUYECKUE
npoueaypbl 3IKCNJIUKALUMA UCXOQHOM AAHHOCTHU NpaBa

HecmorTpst Ha CBOXO KaXXyIITyI0Cs IIPOCTOTY, BOIIPOC O AAHHOCTH IIPaBa OTHIOADb He CTOAD
6e3001A€H, KaK MOXeT II0OKA3aThCsl HA IIEPBbIN B3TASIA. BeAb B OTAMUME OT MaTepHAABHBIX
IPeAMEeTHOCTe, KOTOpbIe AQHBI B XOA€ UyBCTBEHHOTO ITO3HAHMS, [IPABO He IOAAAETCS
onpepmeunBanmio. Kak ormeuaa ykpausckuii mpaBosep Cepreit MakcumoB, “nipaBo He siB-
ASIEeTCsI HeKOeHl Bellfbio, Ha KOTOPYI0 MOXKHO yKa3aTb: BOT 9TO U eCTb mpaBo.”> Co3By4HO
3TOMY H yTBEP)KAEHHe pOCCHICKOro ¢praocoda mpasa Auppesi IToasikoBa 0 TOM, 4TO Ipasa
“KaK TAKOBOTO  He CYIIIeCTBYET, B TOM CMBICAE, YTO Y CAOBA ‘TIPABO~ HET IMIIUPUYECKHU Y3Ha-
BaeMoro pedepenTa.* Taxke M CChIAKA HA APHOPHYIO YKOPEHEHHOCTb IIPaBa B CO3HAHUU
He IIPOSICHSIET, HO, HAIIPOTHUB, 3aTeMHSIET CIIOCO0 ero AAHHOCTH. BeAb 04eBHAHO, 4TO IIPaBoO
He IIPEACTABASET KOHTHHYAABHOTO COAEPYKAHISI HALIETO CO3HAHMS, HO aKTYaAH3UPYeTCs
B 3aBUCUMOCTH OT OTPeOHOCTel 1 0OCTOSITEABCTB TEKyIIero MOMEHTA, KOTAA HEKHe IIPeA-
MeTBI U SIBACHHS] MAPKHPYIOTCS KAK PeAeBAHTHbIE A00, HAOOOPOT, UpPPeAeBAHTHbIE B [IPABO-
BOM OTHOIIEHUH. B pesyabrare, Kak yKaspiBaeT poccuiickuil Teoperuk Eaena Tumomumna,
“IIOCKOABKY IIPaBO He CYINeCTByeT HH Kak ‘Bellb, HHM KaK YMOIIOCTUraeMasi 00beKTUBHAS
CYIJHOCTD, yCTAHOBHUTD YCAOBUSI ICTUHHOCTH TEOPETHIECKHX BBICKA3bIBAHHIA O TIPaBe, C Ta-
KO¥ TOYKH 3PEHMUS, He IPEACTABASIETCS] BO3BMOXKHBIM. >

TeM caMbIM BBISIBUTb AQHHOCTbD IIPaBa, OCTABASICh B PAMKAX YCTOSIBLINXCS TEOPETHUKO-
METOAOAOTHYECKHX BO33PEHHUI, OKa3bIBAETCSI HEBO3MOXHBIM. B crAy 3TOrO0 MBI Honpobyem
OCYIECTBHTb CACAYIOIIYIO OTEPALIMIO: Mbl peAyLipYyeM (3aKAtouaeM B CKOOKH) BeCh MMeE0-
LIMPCST MACCUB 3HAHMUIL O IIPaBe, BO3ACPSKUMCS OT CYXKAEHHIT O HEM, AASI TOTO, YTOObI BBISIBUTD

3 Cepreit Maxcumos, “KoHujernius npaBoBoit peassHocty,” B Hexaaccuneckas gurocodus npasa: sonpocu
u omeemsi, pep. Asexcest CTo6s1 (Xapbkos: Bubanorexa MexayHapopHoro xypHaaa “ITpo6aems
durocopuu npasa,” 2013), 31.

* Anppeit IToaskos, “KoMMyHHKaTHBHO-peHOMEHOAOTHYECKAsl KOHLeLus pasa,” B Hekaaccuyeckas
durocodus npasa: eonpocot u omeemot, 94.

5 Eaena Tumomnna, “ITpaBo kax ‘maest, Kak ‘GUKIus 1 Kak ‘GakT:’ 0 HOMHUHAAM3ME U peaAn3Me B TEOPUH
npasa. [IpaBoBasi KOMMYHUKAIMs U IpaBoBble cucTeMsl,” Tpydet Mucmumyma zocydapcmea u npasa PAH
4(2013): 74.

1/2022 Oinocodia npasa i 3aransHa TeopiA npasa  I1SSN 2227-7153 53



Anekceit CToba

HCXOAHBIF MOAYC €T0 AQHHOCTH 1 METOAOAOTHYECKH 0O0CHOBAHHO OTBETUTD HA BOIIPOC 00
HCTOKAX B3aHMOCOTAACOBAHHOCTH YEAOBEYECKOTO ITOBEASHHA.

Kak nsBectHO, peaykuus (3aKatoueHue B CKOGKH) U BO3AEPIKAHHE OT Cy>KAeHHIt (¢moyr])
IPEACTABASIIOT COO0I METOAOAOTHYECKHe TIpreMbl peHoMeHOAorHH. Kak yKkaspiBaeT popo-
HAYaABHUK GeHOMEHOAOTUH, HeMelkuid ruaocod IamyHA ['yccepas,

BBCACHHUE B CKOOKM IpenAaTCTBYeT AIO6OMY CYXXAEHHUIO O BOCHPHHHM&EMOﬂ AeﬂCTBHTEAbHOCTH.
<..> OAHaKO 3aKAIOYEHME B CKOOKHU He MelIaeT BHIHOCHTD CY>KAEHHE O TOM, YTO BOCHPHATHE
€CTh CO3HAHHE KaKOM-AN60 AeﬁCTBHTeABHOCTI/I, 1 OHO HE ME€IIAET OIMMCHIBATD 3TY ABASIONYIOCS
I10 M€p€ BOCIIPHUATHA AeﬂCTBHTeAbHOCTb KakK ASfICTBHTEAI)HOCTb SBASIIOIYIOCS, CO BCEMH TEMHU
CHOCO6aMI/I, B KaKHX OHa cosnaeTc;{.é

B pesyabrare peAyKIMU B peHOMEHOAOTHYECKOM OCTaTKe OCTAeTCs ObITHE CO3HAHMS,
KOTOpOE IPEACTABASIET COO0I1 CBOEOOPa3HBbIi OBITHITHBIN PETHOH, KOTOPBII SIBASIETCS IIOAEM
denomenonorun.” ITpu aTOM pedn HAET He O BBISBACHHH “CyObeKTHBHBIX COACPYKAHMIT CO-
3HaHMS HO O IIOCTPOEHUH HOBOM OHTOAOTHH, IPHHIJUIIHAABHO OTAUYHOM OT KAACCHYECKOM
onToaorun XVIII Beka.® Baaropapst peAykijuu Ml 06peTaeM OHTOAOTHYECKHI PeruoH
CMBICAOB.

Tem cambiM, B uTOre PeHOMEHOAOTHIECKOH PeAYKITHHU TIepeA HaMK OKA3bIBA@TCs YHCThIH
penomen npana. Kax yxassiBaer Oamysp ['yccepas,

€CAU MBI [IPOU3BEAEM PEAYKIIHIO, TOTAQ OKKETCSL, YTO APYT APYTY BO BCeil peHOMEHOAOINYECKO
YHCTOTE IIPOTUBOCTOST OAHASI KOHKPETHOCT [IEPEXXUBAHIS CYXKASHHST, AU HOI3UC CYIKAECHHS,
KOHKPETHO CXBAaueHHBIN KaK CYIIHOCTb, U IPUHAAAEXKAIIASL MY U HEOOXOAUMO eAUHAS C HUM
HO9Ma CY>XAEHHS, TO eCTb ‘BbIHECEHHOE CY>KAEHHEe KaK 9HA0C, BO BCell peHOMEHOAOTHIECKO
gucrore.’

TTosicuas AJQHHOE€ CY>KACHHE, CACAYET YKa3aTh, YTO, TaK KaK BCAKOE IMIIMPHUIECKOE CYXK-
AeHUe O BOCIPUHIMAEMON AHICTBUTEABHOCTH IIPAaBA AOAYKHO OBITh ICKAIOYEHO B XOA€ pe-
AyKLIHH, B eHOMEHOAOTHYECKOM OCTATKe OCTAETCS HUCHIbLil CMbICA npasa. B cBoto odepeas,
3TOT CMBICA IIPaBA PACIIAAAETCSI HA HOIM) UAH TIPEAMETHBIN CMBICA KAK TAKOBOYL, i HA HOI3UC —
MOAYC AQHHOCTH IIpaBa. APYTHMH CAOBAMH, HE3aBUCHMO OT BAPHATUBHOCTH BO3MOXHBIX
HO93HCOB — CIIOCO6OB AQHHOCTH TIpaBa: B CO3epLaHuu (HAeH MpaBa), B OMIHPHIECKOM
BOCHPHATHH (KOHKPETHOTO 3aKOHa Au60 cyae6HOTO pemenus), An6o pantasuu (Boobpa-
aeMoe AN00 5KeAaeMOe IPABO) BCAKAs IOAOGHAS AAHHOCTD UMeeT CBO HEeM3MEHHbII1 IOAKOC
MAEHTHYHOCTH — IIPABOBOM CMBICA MAH HOOMY IIPaBa.

TeM caMbIM HCXOAHASI AAHHOCTb IIPaBa KaK 3aA0T “aBTOMATHYECKOTO CIIeTIAeHHsT” OCTYII-
KOB AIOAEN GOA€e TOYHO MOXKET OBITh AOKAAM30BaHA B CIIELIUPUKE TOTO cnocoba danHocmu

¢ Damyna yccepan, Mdeu k uucmoii peromernorozuu u peromerosozuseckoii purocoduu (Mocksa: Aom
HHTEAAEKTYaAbHOH kHurH, 1999), 203.

7 I'yccepas, Hoeu k wucmoti geromernorozuu, 74-75.

® Damyna Tyccepab, Aozuseckue uccaedosanus. Kapmesuanckue pasmoiumaenus (Munck: Xapsecr,
Mocksa: ACT, 2000), 497.

? I'yccepas, Hdeu k uucmoii peromernorozuu, 210.
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(npasosom Hoa3uce), B KOTOPOM 4EAOBEKY HCXOAHO CTAHOBHTCS OTKPBIT, AOCTYIIEH Npae06oil
CMbICA MIAML HOIMA npasa. Pa3BuBasi AdHHOE YTBEPXKAEHHUE, CACAYeT ellje Pa3 OTMETUTD, YTO
IIPaBO He IIPEACTABASIET COOOI KOHTUHYAABHOTO COAEPIKAHHUSI CO3HAHMS CyObexra. Takoke
¥ [IPOM3BOABHAS AKTYaAU3aLA peHOMeHa [PaBa B CO3HAHMH (HAIpHMep, TEOPeTHKa IIpaBa)
TIIPEACTaBAsIeT COOOF YACTHDIN M PeAKHET CAy4ail. B TO e BpeMs AASL OOABIIHHCTBA AIOACH
IIPABOBOJ CMBICA CTAHOBHTCS AKTYAaAbHBIM He B Pe3yAbTaTe OTBACUEHHOTO AIODOIIBITCTBA,
HO B CHAY 0COOOTO CTe4eHHsI 0OCTOSITEABCTB, TOTO “IOBOPOTA” B AEAAX M COOBITHSIX, KOTOPbII
«BABHTAeT> JeAOBeKa B I1paBo.'* CAeAOBATEABHO, MBI MOYKEM IIPEAIIOAOKHTD, YTO AAHHOCTD
IIPaBa B MMOAABASION[EM OOABIIMHCTBE CAYYaeB He SIBASIETCS Pe3yAbTATOM AKTUBHOM MO3HA-
BATEABHOI AESATEABHOCTH CYOBEKTa, HO CKOpee Ha000pOT, YeAOBEK OKA3BIBAETCS 3aALT,
apdunuposan npaBom. MHBIME CAOBaMH, OCHOBHOM MOAYC CIIOC06a AQHHOCTH IIpaBa
(mpaBoBOrO HO33KCA) — He AKTUBHOE [IOCTIDKEHHE IIPaBa, HO eT0 TACCUBHOE IIPeTepIeBaHue,
ucneITaHue, BocnpusTue. Kax ykassisaer ¢ppanirysckuit penomenosor Mapx Pummp,

npuocranoska (cyxaenuit — A. C.) pacKpbIBaeT, KAKUM 06pa3oM CO3HaHUe GBIAO 3aXBaYEHO TeM,
9TO, KaK OHO CYMTAAO, OHO CAMO CXBaThIBAAO. 'Emo)rj, KOTOpOe He SBASIeTCsI KAKOi 651 TO HH GBIAO
“Marmyeckoit” omeparueil, HUYero He H3MeHseT B Mupe. V3MeHeHre COCTONT AUIIb B TOM, 4TO,
OCYIeCTBASIS £710)7), 51 OOHAPYKUBAIO CeOsI 3aXBadeHHBIM, BOBACIEHHBIM, IIPEXKAE BCEIO, AKTHBHO,
IyCTb ¥ 6€30TYETHO, B KOHCTUTYHPOBAHIE TOTO, 4TO, KAK S [IOAATaA, sl 0OHAPYKUBAIO TOTOBDIM,
TOTO, C 4eM 51 06GHapy>KUBaio ce6sl BCTYNMAOIUM B OTHOLIEHMe, KOTAa 51 selbstverloren — moTepsin
AASL camoro ceba.t!

TeM caMbIM OKa3bIBAETCsI, YTO CMBICA IIPaBa, OTKPHIBAOIIHICS B XOA€ pEHOMEHOAOTHYE-
CKOI PEAYKILIUH U BO3AEPXKAHISI OT CY>KACHHUIL, SIBASETCSI He “YHCTO CyOBEKTHBHBIM, T.€.
AKTMBHO CKOHCTPYMPOBAHHbIM B CO3HAHUM, HO U He “9HCTO OOBEKTUBHBIM, T.e. IIACCUBHO
BOCIIPUHSITHIM KaK IIPUHAAAEKAIIMM [IPEAMETY AUOO sIBAEHHIO “caMuM 110 cebe.” [Top06HbIit
CMBICA OKA3bIBAETCSI KOHCIMUMYUPOBAHHBIM, M.e. NPOU3BedeHHbIM 6 X0de 000020 onbima —
onvima npasa. VIHpIME CAOBaMH, HCIIBITBIBASE 0COOOTO POAA OIIBIT, OyAyuH adPpuupoBan
OIIpeAEAEHHBIMU OOCTOSITEABCTBAMH, Y€AOBEK B ITONBITKAX OCMBICAUTD IIPOUCXOASIIEE
KOHCTUTYUPYET TOT IIPABOBOI CMBICA, KOTOPBII aAeKBAaTeH TOMY, YTO, COOCTBEHHO, IIPOKC-
XOAWT: He TOABKO [IPABOBOMY IIPOMCIIECTBUIO KAK TAKOBOMY, HO M BOBA€YEHHOMY B HETO
cymemy (AIOASIM, IPeAMeTaM, TEKCTaM 1 T.1L. ). B AaHHOM cAydae kak peaykius (3akarouenue
AeHICTBUTEABHOCTH B CKOOKH), Tak U é70y7) (BO3AepIKaHUe OT Cy>KASHHIA I10 [OBOAY 9TOM
ACHICTBUTEABHOCTH) HOCST He a6COAIOTHBII, HO OTHOCUTEABbHBII XapakTep. OHH OCyIIecT-
BASIFOTCSL He “HAacOBCeM,” HO AMIIb Ha BPeMsl, AASL TOTO YTOObI BBIBUTb CHOCOO daHHOCMU
[IpaBa, T.e. cNocob ero koHcmumyuposanus. Kak ykassiBaer Puimmp, B KOHEYHOM cUeTe,
IyCCepAEBCKOE 701, KAK METOANYECKHUIT OTIIPABHOM ITyHKT, COCTOUT B TOM, YTOOBI nipuocma-
HOBUMb Ha MTHOBEHHeE XOp, OTbITa (Beleil, MUpa) AASL TOTO, YTO6bI YXBATUTb BHOBb U BXKHBE

19 TToapo6uee 06 atom cm.: Aaekceit Crosba, Temnopaivras onmorozus npasa (Caunkr-Iletep6ypr:
Aned-mpecc, 2017), 229, 278,299, 313, 318 u pasee.

" (Mocm) eromerorozus. Hosas eromenoroaus 6o Opanyuu u 3a ee npedesamu (Mocksa: AkapeMudecKuit
npoexkt, 2014), 210.
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ero BpeMeHHO€ IIPOTeKaHHe KaK CO CTOPOHbI HOITHYECKUX HAMTPAaBAGHHOCTeH, TaK 1 CO
CTOPOHBI KOHCTHTYUPYIOLIETOCs HOIMATUIECKOTO CMBICAA. '

CaepyeT OTMETHTD, YTO AASI KAACCHYECKOT'O TPAaBOBEACHHS CaMa IIPOLIeAyPa E70Y7] ABASI-
eTcs “IIPOTUBOECTECTBEHHOM.” BeAb COTAACHO MeTadH3IYeCKO TPAAMIIHH TPABOIIOHIMAHHS,
AOAM B CBOEM COBMECTHOM OBITHU ITOCTOSIHHO HAXOASTCS “B IpaBe,” 6yAb 9TO ObITHE IO-
BUTHBHOTO IPABOIIOPSIAKA, €CTECTBEHHBIX 3aKOHOB “IIPUPOAHOTO IpaBa’ AUbO e yCTOSIB-
muxcst o0sr4aeB. IToa06HOe ObITHE ITPaBa HACTOABKO HEIIOKOAEOHMO, YTO OHO He MOJem He
CYUeCcmBo6amy, Ho MOHEN AU Obimb HAPYULEHHbIM, KAKOBOE HAPyIIEeHHe He CTABHT IIOA
COMHeHMe ObITHe IPaBa, HO AMIIb emje 6oapmre yrpounsaer ero. Kak mucaa lanc Keasses,
BOIIPEKH TPAAUIIMOHHOMY BO33PEHHIO, IPABOHAPYIIEHIEe He 03HAYAeT Pa3phiB B OBITUM
npasa. Kak pas Hao6opor, mpaBo coxpaHseT cBoe ObiTHe Yepe3 IPaBOHAPYILIEHUE, BEAD
ObITHE IPaBa 3aKAIOYAETCS B €T0 ACHICTBUTEABHOCTH, B AOASKEHCTBOBAHUH AKTA IPUHYIKACHIS
KaK [IOCAEACTBUSI [IPABOHAPYLIEHHUS.

Yro ke IPOHU3OMAET B TOM CAyYae, ECAM MBI — ITyCTh KCKYCCTBEHHO M HA MTHOBEHHE — [IPU-
OCTaHOBHM AEHCTBUTEABHOCTD IIPaBa, T.€. IOTOK CaMO CO00i1 pa3yMeIoIerocst IpaBoBOTo
OIIBITA KaK BCETAQ-y>Ke-IIpeObIBaHMs B paBe? MOXHO PEATIOAOXKHUTB, UTO B AAHHOM CAy4ae
B [IOA€ HAIETO 3peHHs OyAeT BABHHYT CMbICA NPOUCX0014€20 KAK MaK080ti, KOTOPBII AO TTIOPBI
AO BpEeMeHH 3aKPBIT AAsI HAC “OOBIAEHHDIM OIIBITOM IIPUBBIYHOTO TOAKOBAHMUS IIOBCEAHEB-
HOCTH, B KOTOPO#, “HapsIAy C IIPOYMMH,” BCTPEYAIOTCS ellje U “TIpaBoBble Beli. Beap, kak
IKCaA ellle HeMeLKuil paBose TepxapT I'yccepAb, HauBHBII OIBIT (32 HCKAIOYEHHEM CTPO-
IO OYepuEeHHDIX HCKAIOYHTEABHDBIX 06CTOSTEABCTB) BOOOINE He B COCTOSHUM [IPUBECTH
ITpaBoBoe AAsl YeAOBEKA K HCXOAHOM CAaMOAAHHOCTH. '+ CAAyeT yTOYHUTD, 4TO OAOOHBIMH
“HCKAIOYUTEABHBIME OOCTOSITEABCTBAMU MOXKET OBITH KK “TEOpETHIECKHI HHTEPEC  IIPABO-
BeAQ, TAK U “TIPAKTHIECKHIT TOBOPOT B AeAax 1 cobbiTusix. Kax BeipasuTeabHO chopmyan-
pOBaA HeMeIKHil 9K3UuCTeHIIMaAUCT Beprep Marixodep, “i B caMOM AeAe, MOXKET AH ObITD,
4TO MBI KOTAQ-HHOYAD BBIIAAEM U3 YCIIOKAUBAOIIeH HAAEKHOCTH ITOTO IPHUBBIYHOTO II0-
BCEAHEBHOTO OOpallleHUs C AeHCTBUTEABHOCTBIO ITPaBa, B 3aA CYAQ, B TIOPbMY, B KabHHeT
HOTAPHUyCa, K HAMH OBAAAEET BOIPOC: 4TO ITO BCe O3HAYaer?”

M 3pech MBI CTAAKMBAEMCSI C T€M, 4TO “BCe 9TO MOXKET O3HAYaTh mpaso.” IIpu aToM peus
He HAET O [IPOU3BOABHOI “CyO'heKTUBHOM MCTOAKOBAHHOCTH IIPOMCXOASIIIETO “KaK~ IIPaBo-
BOT'0, MOPAaABHOT'0, MUCTHYECKOT0, 9KOHOMUYECKOro H T.I.. CKopee cAeAyeT UMeThb BBUAY TO,
4TO B CHAY OIIPEACACHHOTO “TIOBOPOTA” B AGAAX M COOBITHSX, CAMO IIPOHCIIECTBHE MOXKET
OBITh AAEKBATHO HCTOAKOBAHO AMIIb B OIIPEAEACHHOM ‘CMBICAOBOM PErUCTpe” — MOPAABHOM,
IIOAMTHYECKOM, 9KOHOMHYECKOM, IIPaBOBOM H T.IL. IIpu aToM, pasymeeTcsi, II0Ka OCTAIOTCS

12 (ITocm) peromerorozus, 211.

13 Tarc Keabsen, “Uucroe yueHue o mpase: BBeAeHHe B Ipo6AeMaTUKy HayKu o npase,” Poccuiickuil
excez00nuk meopuu npasa 4 (2011): 434.

4 Gerhart Husserl, Recht und Welt (Frankfurt am Main: Vittorio Klostermann, 1964), 67.

1S Werner Maihofer, Recht und Sein. Prolegomena zu einer Rechtsontologie (Frankfurt am Main: Vittorio
Klostermann, 1954), 38.
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6e3 OTBeTa BaXKHeIINe BOIPOCHI O TOM, O KaKOil HIMEHHO aAeKBaTHOCTH (aAeKBaTHOCTH
“gero” u “geMy”) HAET peub, a TAKKE U O TOM, OTKYAQ YePTIaeTCs COOTBETCTBYIOMAs KOHIeT-
TYaABHOCTb, IIO3BOASIIOIASI OCYIECTBUTD 9TO “apeKBaTHOe HcToAKoBaHue.” [ToaHOe H Bce-
CTOpOHHEe OCMBICACHHE AAHHBIX IIPOOAEM TpebyeT CaMOCTOSITEABHOTO HCCAAOBAHHS
1 OYAET IIPEAIIPHHAITO HAMHU BIIOCAEACTBUH. 3AECh 5Ke AHIIb CAEAYeT IOAYEPKHYTD, YTO, Me-
TaQOpPHIECKHU BHIPAXKASICh, YEAOBEKY, BOIIPOIIAIOIIEMY O CMbICAE IIPOUCXOASAIIETO “B 3aAe
CyAQ, B TIOpbMe, B Kab1HeTe HOTapHyca’ ObITHe IIpaBa IIPEACTAET B BHAE OKeaHa, B MOMEHT
IIPHMAKBA “3aTANAMBAIOIIETO CBOMMH CMBICAAMH BCEe MUPOOKPY)KHOE CYyIijee U IIpeBpaIjaio-
Ilee COCepd — B “CBHAETEAS],” TAIIOYKY — B “AOKA3aTEABCTBO, a IA3eTy, B KOTOPOI OITyOAUKO-
BaH 3aKOH — B “HCTOYHUK ITpaBa.” BMecTe ¢ TeM, O4eBUAHO, YTO “TIPHAMB IIpaBa’ IIPEACTAB-
AsieT cO60i1 BpeMeHHOE SIBAGHHE U B XOA€ “OTAHBA  BCEMy CyIleMy BO3BPAIlaeTCs ero
“HOpPMaABHBIF CMBICA.” B pe3yabrare IpaBoBbIe CMBICABI U OBITHE IIPaBa B LEAOM OKa3bIBa-
IOTCSI IOAOOHBIMH He “KOHTHHYaAbHOMY CBETY KAACCHYECKOTO IPABOBEACHHS, HO IPeA-
cTaBasior coboit “mepraromue Gperomens” (Pumup), Ha Kakoe-TO BpeMsi “BbICBEYMBAsICH’
B IIPAaBOBOM CIIOCOOe AQHHOCTH U 3aTeM “3aTyxasi Kak IIPaBOBbIE U “Pasropasick’ B “HOP-
MaAbHOM  Moayce 6brTHs.'®

TeM caMbIM, B pe3yAbTaTe METOAUYECKON “TIPUOCTAHOBKY KOHTHHYAABHOTO H CAMOAO-
CTOBEPHOTO OBITHS IIPaBa B [IOA€ HAIIETO 3PEHHs IIONIAAAET NPAB0B0Li CMbLCA NPOUCXO00siL4e20.
OTOT CMBICA KaK HO9MA IIPaBa, CIIEKYASTHBHO TeMATU3UPyeMasi IIOCPEACTBOM PeAYKIIUH
¥ £710)1], OAHAKO SMIIMPHYECKH HCXOAHO AQHHAS B “TIPHOCTAHOBKe” IIPUBBIYHOTO IIOBCEAHEB-
HOTO OBITHSI C ADYTHIMU AFOABMH, Ha IOBEPKY OKA3bIBAETCS UCX0OHOL OAHHOCHbIO NPAsa.

IV. OnbiT npaBa: a$pdULUPOBAHHOCTD HKMBLIM TENECHbIM NPUCYTCTBUEM [lpyroro

BMecre ¢ TeM, OTBETHB Ha BOIIPOC O HOIME, T.€. “UTO UCXOAHOM AQHHOCTH IIPABa, CMbiCAE
IpaBa KaK TOTO, YTO IPOUCXOAUT C HAMH, MBI HUYETO ellle He CKA3aAHU O H0J3Uce KaK TOM
cnocobe, KOTOPBIM HaM AQHO IIPABO U KAKOBOIL, KaK y)ke OBIAO CKa3aHO, SIBASIETCSI OCHOBOM
AASL “TIPEAYCTAQHOBAEHHOM FapMOHUK COBMECTHOTO OBITHS AIOAETL.

B pesyabraTe $eHOMEHOAOTHUECKON PEAYKIIUH U £710)7], IPABO MPEACTAAO Hepep HaMU
KaK MUpP (eHOMEHOB, T.e. MHP CMbBICAOB. Bce AQHHBIE CMBICABI XOTSL M 1eopemutecki TeMa-
TH3HUPYIOTCSI HAMH B XOA€ CO3€PIIAHMUS, OAHAKO AO 9TOTO YIKe NpaKmuecky UCIIbITAHbI HAMH
B XOA€ [IPABOBOTO OIIBITA, 9K3UCTEHIHAABHO-OHTOAOTHYECKH [IPEALIECTBYIOLIETO BCIKOMY
TeopeTndeckoMy codepuanuo. OAHAKO OOpeTeHHbIe B pe3yAbTaTe PEAYKIHH IIPAaBOBbIe
(eHOMEHBI OTHIOAD He IIPEACTABASIIOT COH0 OAHOPOAHO# Macchl. Kak mumeT coBpeMeHHbII

16 CoraacHO aBTOPCKOI MOSULUH, IPABO MCXOAHO IIOHMMAETCS He KaK KOMIIAEKC KOHTHHYAAbHO
CYIIeCTBYIOIINX €CTeCTBEeHHO-IIPABOBBIX HAM ITO3UTHUBHBIX HOPM, HO KaK IIPaBOBOe IIPOUCIIECTBHE,
B KOTOPOM PaBHOUCXOAHO KOPEHHTCS KaK BO3MOXXHOCTb ITPOUCIIECTBH IIPaBa, TakK M TOTO, 4TO IIPaBO
He IIPOU3ONAET, ¥ TOTAQ OYAET UMEeTb MECTO He [IPOCTO “IpaBOHApYyLIeHHe,” HO OTCYTCTBHUE IIpaBa KaK
TakoBoro. TeM caMbIM IIPaBO CyIeCTByeT He KOHTHHYAABHO, HO AICKPeTHO, CUHI'YASIPHO, OKKa3HOHAABHO
COBIBASICH BO BpEMEHHOM IIPOMEXYTKE MEXAY PEACBAHTHBIM B [PAaBOBOM OTHOILICHUH AESIHHEM H €r0
I[IPaBOBBIMU [IOCAEACTBISIME KaK IPUTSDKeHHe MexAy HUMU. Boaee mopApo6HO cm.: Cros6a, Temnoparvtas
onmoAozus npasa, S, 6, 15, 212 u panee.
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¢panmysckuit peromenoror JKan MaproHs, Bce HHTEHITHOHAABHO AQHHBIE HaM (peHOMEHbI
MO>KHO Pa3AEAHTDb HA TP OCHOBHBIE C{epbl B 3aBHCUMOCTH OT COAEPIKAHHS B HUX CO3epIja-
HUS — OT HAaMMEHBIIEro K HAUOOAbIIIeMY.

Bo-mepBbIX, 9TO $peHOMEHDI, AULIEHHbIE CO3EPIIAHMUS HAH OeAHbIe co3epliaHueM: Gpop-
MaAbHble 1361k (yccepAb IPUIMCHIBAET MM KATETOPHAABHOE CO3EPLIAHHE ), MATEMATHYECKHe
npeasnsanun (KaHT ycTaHOBHA AASL HEX 9HCTOe co3epLiaHue). Bo-BTopbIx, 06braHbIe PeHo-
MEHBI: B MA€AABHOM CAy4Yae MX 3HaueHHe, KOTOPOe COOTBETCTBYeT HHTEHIUH, MOXET IIOAY-
YHTh AAEKBATHOE HATIIOAHEHHE CO3epIlaHMeM, OAHAKO B OOABIIMHCTBE CAy4aeB 9TOTO He
IPOMCXOAUT. B 9THX ABYX cPepax KOHCTUTYHPOBAHKE IPEAMETOB CTAHOBUTCS BO3MOKHBIM
HIMEeHHO IIOTOMY, 4TO HeXBAaTKa CO3ePIjaHMUsI 0OecreurBaeT OHMMAHNE, IIPeABUACHHE U BOC-
npousBeaenne. HakoHel, B-TpeThuX, IMEIOTCSI TAKOKe HACBIIIEHHbIe PeHOMEHbI, KOTOpbIe
YCKOAB3AIOT OT IIPEAMETHOI'O KOHCTHTYMPOBAHHUS B CHAY H30BITKA CO3epIjaHusL.”

AHAaAOTMYHBIM 006Pa3OM U MPABOBBIE CMBICABI, BbIIBACHHbIE TOCPEACTBOM ONHCAHHBIX
BbIIIe PEHOMEHOAOTHYECKHX IPOIIEAYP, TAKOKe BO3MOXKHO PA3AEAUTH HA TPHU rpymmsl. Bo-
IIePBbIX, 9TO peHOMeHbI, “OeAHbIe” B IIPaBOBOM OTHOWeHHHU. VX cosepijaHye He BbIIBASIET
HHUKAKMX HIMMAHEHTHBIX UM IIPABOBBIX CMBICAOB: IIOAOOHBIE CMBICABI HHTEHIIMOHAABHO
BKAQABIBAIOTCS] HAMU Ha 8pems B TOT AUOO HHOM GpeHOMEH B XOAe OCMBICACHHUSI KOHKPETHOM
curyanui. TakoBs! Bce Te “00bIdHbIe” BeIIjH, KOTOPbIe OKPYIKAIOT HAC B HAIIEM TOBCEAHEBHOM
Op1THH ¢ ApyruMu: pybaiika, KOTOpasi CTAHOBUTCS “BellleCTBEHHBIM AOKA3aTeAbCTBOM,”
aBTOMOOMAD KaK “TIPEAMET CIIOpa,” CoCep KaK “CBUAETEAb U T.IL Bo-BTopbIx, 910 “06bIuHbIE”
IpaBoBble peHOMEHbI, CO3epIjaHIe KOTOPBIX CIOCOOHO BBIIBUTD ‘TIOCTOSIHHO IPHCYIIHe”
HIM IIPABOBbIE CMBICABL: 9TO HOPMATHBHO-IIPABOBbIE AKThI, HHCTUTYTHI, YIPEKACHHS U IIp.
KoHeuHO, B X0A€ ITPaBOBOTO OIIBITA MOXET OKA3aThCSI M TAK, YTO IIOAOOHbIE GpeHOMEHBI OKa-
3BIBAIOTCS HA TOBEPKY CHMYASIKPAMH, KOTOPBIE AHIIb “BBITASIASIT KAK~ ITPABOBbIE, HA CAMOM
AeAe TAaKOBBIMH He OYAyUH: HalIpEMep, CYA, KOTOPBIH, OYAyIH IIOAUTHYECKH ALOO 9KOHOMH-
4eCKH MOTHBHUPOBAHHbIM, YTPAYMBAET IPABOBOM CMBICA, IIPEBPAIAsICh B CPEACTBO PEaAH-
3aI[MH OAUTHYECKUX AUOO 9KOHOMHYIECKHX HHTepecoB. BMecTe ¢ TeM, Kak IoAdepKHBaeT
MapuoH, TOAHOE COBITAAHHE KOHCTUTYUPYIOIIei CMBICA HHTEHIIMH M AAHHOTO B CO3€epIia-
HUU — 9TO HACAABHBII CAyYail. 3A€Ch HAM AOCTATOYHO YKA3aHUS HA TO, YTO ‘AUK COOTBET-
cTByIOIIero GpeHoMeHa 110 KpaiiHeit Mepe, B IIePBOM MPHOAIDKEHHH, YeTKO K OAHO3HAYHO
yKa3bIBaeT Ha MOCTOSTHHOE HHTEHIJMOHAABHOE HAIIOAHEHHE er0 IPABOBBIMU CMBICAAMH.
BripodeM, cAepyeT OroBOPHTHCS, YTO B AAHHOM CAy4Yae IIPABOBOM CMBICA He CaMOIIeHeH, HO
uHCmpymenmaaet, IPOM3BOABHO BAOSKEH TBOPLIAMH COOTBETCTBYIOLIETO Cymiero (3aKoHa,
CyAe6HOrO peleHns, IPaBoBOIO YYPEeXACHUS AN60 HHCTUTYTA) B CBOe TBOpeHHe. TeM ca-
MBIM, B AAHHOM CAy4ae, He Mbl IIepBUYHO ad PUIIPOBAHbI IIPABOBBIM CMBICAOM, HO HA060pOT,
IIOAOOHBII CMBICA BBICTYIIAET IPOAYKTOM aKTHBHOI AeSTeABHOCTH cybOpexTa. OTCIopa cae-
AyeT, 4TO KaK IIePBbIi, TAK M BTOPOI THII IIPABOBbIX pEHOMEHOB He MOXET ObITh IIPU3HAH
HCKOMBIM HAMH HCXOAHBIM MOAYCOM AQHHOCTH IIPaBa B TOH Mepe, B KAKOM AQHHBINA HaM

17 (ITocm) deromernorozus, 97-98.
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IIPaBOBO cMbICA (HO3MA) COOTBETCTBYIOMIErO peHOMEHa IBASETCS PE3YABTATOM AKTHBHO
PaboThI CO3HAHMS.

To, uero He MOryT HaM AaTh “OepHble” AMOO “0OBIYHBIE” IIPABOBbIE PEHOMEHDI — U3HA-
YAABHYIO AAHHOCTb IIPaBa — MbI MOYKEM ITOAYYUTD AUIIID OT HACbIUEHHDIX TIPABOBBIX peHOMe-
HOB. Kax y>xe 65140 cKa3aHO, coraacHO MapHoOHy, HX CO3epLiaHIe HACTOABKO “60raro,” 4To
OHO IPEBOCXOAUT AI0OOe Hallle ITpeAMeTHOe IoAaraHue cMbicaa. Haobopor, Mbr A0 BCsKo#
HaIel CMbICAOTIOP OXKAQIOIIEN AeITEABHOCTH OKa3bIBaeMCS MIEPBUYHO AP PUITMPOBAHBI TEM
M30BITKOM CMbICAQ, KOTOPbIE AAH HAM B XOA€ CO3€PIIAHHs COOTBETCTBYIONIETO GeHOMeHa.
B xagecrse mpumepa ¢ppanIfysckuit $HAOCOP IPUBOAUT KAPTUHY, TO €CTh 3peAHIIe, KOTOpOoe
HeBO3MOXXHO KOHCTHTYHPOBATb BCAGACTBHE U30bITKA CO3EPIIAHIS, HO HA KOTOPOe BCe e
MOXHO cMOTpeTb.'® TakoBbI ke, HApUMep, U PEAUTHO3HbIE AUOO MUCTHIECKHE CHMBOABIL,
BCEraa XpaHsimjue B cebe OOAbIIIe CMBICAQ, YeM CIIOCOOHO AATh CaMOe TIPUCTAABHOE HX CO-
3€pLaHuE 1 KOTOPbI€ HE KOHCTUTYUPOBAHbI, HO CaMH, HAIIPOTUB, ABASIOTCSA HCTOYHHKOM
CMBICAQ AASL HAC.

MOXKHO IPEATIOAOKHTD, 4TO B Cepe IpaBa MOAOOHBIM «HACHIIIEHHBIM > GeHOMEHOM KaK
FICTOKOM AQHHOCTH IIPAaBOBOTO CMBICAQ BBICTYTIAET JXUBOE MeAECHOe npucymcmse Apyzo0zo.
TaK, €CAN MbI pEAYITIPDYEM €CTECTBEHHO-IIPABOBbIE U ITO3UTHBHDIE HOPMbI, 4 TAK)KE IIPHUOCTA-
HOBHM A€FICTBHE OOBIYHOIO IIPaBa, 3TO He OyAeT O3HAYATh Hamlel aOCOAIOTHOM CBOOOADI,
BCEAO3BOACHHOCTH AHO0 BceMorymjecTBa. B ¢peHOMeHOAOrHYeCKOM OCTaTKe HaM OKaXKeTCsI
AQH TOT APYTO#1, KOTOPBIi B CBOEM XHBOM TEAE€CHOM COIPHCYTCTBUM C HAMH BBICTYIIaeT
Mepoﬁ HaIlTKX ITOCTYIIKOB, CTaBs UM IIPEACA, 3aAaBasi HAIIPABACHHE U OIIPEACASIS X MOAAAD-
HOCTb."”

ITosicuas CKa3aHHOE€, CACAYET OTMETHUTD, UTO AO BCAKOT'O 3HAKOMCTBA C ITO3UTHBHDIM,
€CTeCTBEHHBIM ANOO OOBIYHBIM IIPABOM MBI ITePBHYHO A PUIIMPOBAHBI HAAUIHEM ApPYyroro
KaK €ro >XHMBBIM TEACCHbIM CO-IIPHUCYTCTBHEM. JTo CO-IIPHUCYTCTBHUE MOXKET 6bITb IIPSIMBIM,
AH60 OIIOCPEeAOBAHHBIM, AAHHBIM Uepe3 “CAeAbl” TEA€CHOTO IMPHUCYTCTBUS APYroro — ero
COOCTBEHHOCTB, €T0 AESITEABHOCTD, 4 B IIpeaeAe — ero cBo0oay.”’ Takas nepsuynas apurm-
POBAHHOCTb CO3AAET OIPEACACHHOE ‘CMBICAOBOE AABA€HHE Ha Hac, KOTOpOe “HOpMaAH3y-
eTcsl’ B XOA€ OCMbBICACHHUS MBI (r[peAeAa, MOAAABHOCTH, HanpaBAeHI/m) CBOETO ITOBEAEHMUS],
3aAQHHOM )XHBBIM TEAECHBIM COIIPUCYTCTBHEeM Apyroro. [oBOpsi Ipolje, CONPUCY TCTBYIOIee
TEAO APYI'OFO BBICTYIIA€T KaK IIE€PBUYHAA HOPMa IIpaBa, KOTOpas AUKTYET MEPY HAIIEro
TIOBEACHNS B OTHOWIEHUH 9TOTO TeAa (B CHAY IIOMSHYTOH Bblllle H36BITOYHOCTH TaKasi Mepa
HCXOAHO HAXOAUTCS B CAMOM TE€AE M AIITb M3BAEKAETCS OTTYAQ B IIpoLjecce I/IHTePHpeTaLH/II/I) .
PasymeeTcs, AaHHAsI Mepa KaK IIPeAeA, MOAAABHOCTD H HAIIPAaBAGHHe HAIIKX IOCTYIIKOB
BCErAQ KOHKPETHO-CHTYaTHBHA B TOM IIAAHE, YTO KAK KOHKPernHAs Mepa 0HA BOSHUKAET BCS-

18 (Hocm)gﬁenomeno/tozuﬂ, 98.

¥ Boaee moppo6HO 06 aTOM cM.: CroBba, Temnopasvras onmorozus npasa, 284 u pasee, 291,297, 308,
316.

2 TToapobHee cm.: Asexceit CTos6a, “TIpaBo 1 HellpaBo: BO3MOXKHA AW HEFaTHBHASI OHTOAOTHSI IipaBa?”
Oirocois npasa i sazarsra meopisnpasa 1 (2020): 24, https://doiorg/10.21564/2227-7153.2020.1.219033.
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KUl pa3 3aHOBO KaK Pe3yAbTaT HHTepIpeTanyy (KakoBask HHTEpPIIPeTalys HATOAHSET KOH-
KPETHDIM COAEPKAHHIEM 3 AAHHYIO TEAOM APYTOro Mepy Kak TakoBy1o). C ApyToii CTOpOHBL,
IIOCTOABKY, IIOCKOABKY pedb HAET O Teae Apyroro kak Aro60ro, Ha MecTe KOTOPOTO MOXeT
okasarbcst 1 Tperuit,* mopo6Has “npaBoo6pasyromast” MHTEpIIpeTalys Teaa Apyroro An6o
ero aTpu6yToB (OAEXADL, 3HAKOB PAa3AUYHS, U T.IL.) HOCHT THITMYECKHil XapaKTep: “Kak Bo-
obmje caeayeT BeCTU cebsi B OTHOIIEHHU CYABH, IIPOAABIIA, mmemexoad” u mp. C Tperbeit
CTOPOHBI, Pe3yAbTAThI IIOAOOHOM HHTEPIIPETALMH, KOHEYHO 5Ke, MOTYT OBITh 3aKpEIACHBI
“HOPMaTHBHO U B KAQCCHYECKOM 3HAYEHHHU 3TOTO CAOBA — B TEKCTE HOPMATHBHO-IIPABOBO-
IO aKTa, a CaM 9TOT HOPMATHUBHBIF AKT OYAET, B CBOIO OYePeAb, HHTEPIIPETUPOBAH KaK IIPABO.
OAHAKO IIPH 9TOM CAEAyeT IOMHUTD, YTO TaKasi HHTePIIPeTALHsl Hen30exHO OyaeT HOCUTD
BTOpHYHDIH (KPUCTAAAM3ALMS MEPHI TIOBEAEHHS B TEKCTE HOPMATHBHO-TIPABOBOTO aKTa)
AM60 TpeTHYHbIi (MHTepIpPeTalys 3TOTO aKTa KaK “TIpaBa,” T.e. 0653aTeAbHOTO K UCTIOAHE-
HUIO TPe6OBaHMUS) XapaKTep, B TO BPeMs KAK OHTOAOTHYECKHU ePBUYHOM, T.e. “KOHCTUTYH-
pyIolIeit MpaBo~ B MICXOAHOM CMBICA€ 9TOTO CAOBA OyAeT HMEHHO UHmepnpemayus TeAa
Apyroro xak Mepsl HaIllero IOBEACHHUS B OTHOIIEHUH HeTo, T.e. HOpMbI Ipasa. [Ipu atom
CAEAYeT ellle pa3 IOAYEPKHY T, YTO B XOAE 9TOM MHTEPIIPETAIIMH IIPABO KAK CMBICA He “BXKHB-
ASIeTCST IIPOU3BOABHO B TEAO APYTOro, HO “U3BAEKAETCST” OTTYAQ KaK IMMAaHEHTHO IIPHCYIIAst
€My CIIOCOOHOCTD OBITh MEpPOI1 HAIIIMX AESHUI B OTHOIIEHUH HETO.

Takum 06pasom, MpaBo KaK CMBICA OKa3bIBAETCSI IEPBUYHO AAHO HaM B X0Ae addpuiiupo-
BAHHOCTH XXUBBIM TEA€CHBIM IIPUCYTCTBUEM APyroro kak Ar60ro, Ha Mecte KOTOPOTo
MoxxeT okazaTbcsi U Tperuit. [Topo6Has adpPUIHMPOBAHHOCTD IEPBUYHO UCIIBITHIBAETCS
B IIPaBOBOM OIIbITE KaK CBO€OOpasHOe ‘AaBAEHHUE,” OKa3bIBAEMOE Ha HAC SKHMBbIM TEAECHBIM
CONPHCYTCTBHEM \PyTOro, KOTOpOe 3aAaeT Mepy (HampaBAeHHe, MOAAABHOCTD U TIPEACA)
HAIIUM [OCTyIKaM. TeM caMbIM APyTo¥i B CBOEM )XUBOM TEAECHOM OBITHH C HAMH BBICTYIIa-
€T KaK HCXOAHAsI HOpMd Npdsd, KOTOPast OKa3bIBAETCSI AOCTYIIHONM HaM AO BCSIKOTO eCTeCTBEH-
HOTO AM60 O3UTUBHOTO [IPaBa IPOCTO B CHAY Halero ObITHs-B-Mupe. Besikoe ecrecrBenHOe
IIPaBO BO3MO>KHO AUIIb HA OCHOBE 9TOW IIepBUYHOM, TeA€CHOM aPp PUITMPOBAHHOCTH, CTaBS-
IIeil mpeAeA Haimeil abCOAIOTHOI cBoboae. B cBO0 ouepeab, U IO3UTHBHOE IIPABO, KaK
BAACTHOE OIpaHHUYEHHe HAIIIeTO TOBEACHHUS HICXOAHO 00YCAOBAEHO TO¥ [IePBUYHON HOPMOT,
KOTOpAasi IBA€HA HAaM B )KHBOM TEA€CHOM IIPUCYTCTBUU APYTOTO, TepSisi BCSIKUI CMBICA B CAY-
4ae ero ucue3HoBeHHs.”> TeM caMbIM, HECKOABKO OTKAOHSISICh OT TEMbI, MOKHO IIPEATIOAO-
KUTB, 4TO KAK €CTECTBEHHO-IIPABOBOE, TAK U IO3UTHBHO-IIPABOBOE, & TAK)KE COLIUOAOTHYe-
CKOe [IPABOIIOHUMAHME IPEACTABASIIOT CO00i1 He KOHKYPHPYIOL[¥e HAIPABACHUSI, HO pa3-
AvYHbIe $OPMBI IIOCTHXKEHUSI CEPUIHON CUMYASIKPAABHOCTHU IIpaBa, AMOO Xe ero
“npespamenHoit popmbt” (Kapa Mapkc), crepeit cAeAbI CBOETO IIPOMCXOXKAEHHUS U NMIIAU-
IIUPOBAHHOM B Pa3AMYHbIE CMBICAOBBIE TOPSIAKU. AaAee MBI TOIPOOyeM pacCMOTpeTh Te
KOHKpeTHBIe CIIOCOOBI, KOTOPBIMHU )XHBOE TEACCHOE COIPHUCYTCTBHE APYroro KaK nepBHYHO-

*! Boaee moppo6HO 06 atoM cm. Crosba, Temnoparvras onmorozus npasd, 282 u pasee.

<

2 [Toppobuee cm. Anekceit Cros6a, “(Vc)nbiTaTh IpaBo: ONbIT IPaBOBOit U opuandeckuit,” Pirocodis
npasa i 3azasvra meopis npasa 1 (2019): S0, https://doi.org/10.21564/2227-7153.2019.1.186441.
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HCXOAHASI HOpPMA IIPaBa CTABUT HAM IIPEAEA B OBITHU APYT-C-APYTOM, 3aAQBasl HAIIPABACHHE
U MOAYC HAIIMX AESHUM.

V. Teno Kak HopMa

Ecan HOaMa npaBa — ero cMbICA — OKa3bIBaeTCs TEMATH3UPOBAHHBIM AMIIb B XOA€ peHo-
MEHOAOTHUYECKON PEAYKIIH AOO0 €701, TO IPABOBOM HOI3UC — MOAYC AAHHOCTH 9TOTO
CMBICAQ OTHIOAD He SIBASIETCS IIPOAYKTOM “TeopeTHdeckoit esiteabHocTH.” HampoTus, us-
HaYaAbHAsI AAHHOCTb IIPAaBa OKA3BIBAETCS TeM AATEHTHBIM POHOM, KOTOPBIM 00yCAOBAEHA
YHOMSIHYTasi HAMU ‘“TIPeAYCTAHOBAGHHASI TAPMOHMSI COBMECTHOTO YEAOBEYECKOTO OBITHSI.
Kax y>ke 65140 CKa3aHO, MOAOOHASI AAHHOCTD OCYIECTBASIETCSI BO BCTPeye C KHBBIM TEAECHBIM
HOpPUCYTCTBHEM APYroro, Ha MecTe KOTOpOTO MOXeT okas3aTbcs U Tperuit. Takoe compu-
CYTCTBHE 3aA3€T AAS HAC IIEPBUYHYIO HOPMY IIOBEAEHHUS, CAMUM (PaKTOM CBOEro CyIIeCTBO-
BaHHS II0AAras HaM Mepy — IpeAeA, HallpaBACHHE U MOAAABHOCTH HAIIMX IOCTYTIKOB.
CrpyKTypy OAOGHOI HOPMBI 06Pa3yIOT 3HAKOBO-TeKCTyaAbHbIe MOAeAH (AHapeit IToas-
KOB), BOIIAOIIIEHHBIE B KUBOM TEAECHOM IPHUCYTCTBHH /\PYTOTrO Ha YeTbIPEX YPOBHSIX.

Bo-mepBeIx, 9TO ypoBeHb med Kak TakoBoit. Camo 1o cebe HaAmdHe XXUBOTO TeAa Apy-
rOTO PSIAOM C HAMH Y3Ke SIBASIETCS IEPBUYHBIM NpedeAom HAIIETO OBEACHNUS, OTPAHUIHMBAsI
Halry cBOOOAY. AHAAOTHYHBIM 0OPA30M 3aAAHO U HANPABAEHUEe HAIIUX IIOCTYIIKOB: B CHAY
TEAeCHOTO HAAMMHUS PSIAOM APYTOro Hamu AestHHS (IyCTh AaXKe HEMIOCPEACTBEHHO He Ha-
TIpaBAeHHbIE Ha HET0) PacCMATPHUBAIOTCS KaK UMeEIOIjHe OTHOMIEHNE K HeMy, CIIOCOGHbIe
3aAeTb ero, T.e. HAPYUIUTH ero PaBa U MHTEPEChl, AMOO 5Ke, HA0OOPOT, IOMOTAOIIHEe PeaAH-
3oBaTh moTpebHOCTH. [ToA0OHBIM e 06pazoM TeA0 APYToro 3apaeT 1 MoOddALHOCHIU COOT-
BETCTBYIOIJHMX OTHOLIEHHI, T.€. Te KOHKPETHBIE CIIOCOOBI, KOTOPBIMH OCYIIIeCTBASETCS XKUBOE
TeAeCHOe CONPUCYTCTBUE C ApyruM. B 3aBMCMMOCTH OT KOHKPETHO-UCTOPHIECKUX YCAOBUH
3TH MOAAABHOCTH MOTAHU 3aAABAThCS MOCPEACTBOM CaMbIX Pa3AUYHBIX CBOMCTB TeAa. Tak,
B IIepBOOBITHOM 00IIlecTBe 3HAYEHHE UMEAH PAa3MEPBI 9TOTO TeAd, er0 BHEIIHHUI BUA U T.IL.,
HOAYEPKHBAIOLIIE, HATPHMeP, PU3MIECKYIO CHAY er0 00AaAATEAS U 3AAAIOIIIe KOHKPETHbIE
CIOCOObI OTHOLIEHHUS K HeMy. AHAAOTHYHOE 3HAYeHHe MOI'YT UMeTh BO3PACT, [IOA, IIPOYHe
dusnueckue xapakTepucTHKY (HaIIpEMep, yBedbe ), IOCKOABKY, HAI[PHMeP, B [IaTPHapXaAb-
HOM OO0IIleCTBe >KEeHII[MHbI, CTAPUKH, AETH, KAACKH 3aAABAAU CITOCOOBI OTHOLIEHNUS K cebe,
a6COAIOTHO OTAMYHBIE OT TeX, KOTOPbIe CYIeCTBOBAAH 10 OTHOIIEHHUIO K B3POCAOMY 3A0-
poBoMy My>kurHe. B cBoIo 0uepeab, B 001jecTBe pacoBOi ACKPUMHHAIIMH COOTBETCTBYIO-
IIjast MOAAABHOCTD OYAET Takoke 3aBHCeTD OT IBeTa Koxku Teaa Apyroro. Takum o6pasom, kak
IIOKA3bIBAET MCTOPUYECKHUIL OIBIT, 00beM IIPaB KOHKPETHOTO AUIJA IIEPBHYHO OBIA 3apaH
HUMEHHO TEAOM: €T0 pa3MepaMH, GU3NIECKOM CHAOM, TIOAOM, BO3PACTOM U MPOYUMHU PH3HU-
YeCKUMH XapaKTePUCTHKAMH €0 00AaAATEAS.

Bo-BTOpBIX, MOAAAPHOCTH TIOBEAEHHUS 3AAAIOTCS TEM, YTO HAXOAMTCS Ha meie Apyroro.
Tax, HarpuMep, B IepBOOBITHOM 00IIIeCTBe 9TO ObIAA TATYHPOBKA, IIPUYECKA, UHBIE HCKYC-
CTBeHHbIe aTpUOYThI (IIOATIMACHHBIE 3y0bl, IIPOTKHYThIe HOCHL U T.IL.) KOTOPbIE IIO3BOASIAU
Pa3AUYHUTD BOKAS, IAMaHA, BOMHA, IPONIEAIEr0 HHUIIUAIIHMIO FOHOIITY, 3aMy>KHIOK0 JKeHIIH-
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Hy 1 T.0IL TaKkoKe 9Ta TaTyMPOBKA MOTAA OTAMYATD C60€20 (T.e. YAEHA TIAEMEHH, Ha KOTOPOTO
IIPaBO PacIpPOCTPAHAAOCH B IPHHLKIIE) OT 4y%#020 (KOTOPHI IOAAEKAA HEMEAAEHHOMY
3aXBaTy AU60 YHHYTOXEHHUIO), KOTAQ TIOCAEAHHI1 HE CTaBHA HUKAKHX [IPEACAOB OCTYIIKaM
B OTHOLIEHWH Hero. B coBpeMeHHOM 001ieCTBe PYAHMEHTHI IOAOOHOTO YCTAaHOBACHHS MO-
AQABHOCTE}1 COXPAHSIIOTCS, HAIIPUMep, B KPIMUHAABHBIX COOOIIECTBAX, TAE H300pasKeHUs
Ha TeAe (TaTyMpOBKa) CAYXMWT, C OAHOI CTOPOHDI, yKa3aHUeM Ha CTAaTyC ee HOCHTEAS, a C
APYTOi1 CTOPOHBI, [TO3BOASIET OTACAUTH CE0SI OT AIOAEH, He IPUHAAAEXKAILINX K IPECTYIIHOMY
coobmectBy. OYeBUAHO, YTO TEM CAMBIM 3aAAETCS U CIIOCOO IOBEACHNS B OTHOIIEHUH CO-
OTBETCTBYIOLIETO AUIA.

B-TpeTsux, COOTBETCTBYIOIE MOAAABHOCTH IIOBEACHYS 3AAQHbI TEM, Y€M OKa3bIBAETCS
nokpoimo Teao Apyroro. Peds uaet, mpexae Bcero, KOHEYHO, 06 oaexxAe. AaHHBII yPOBEHb
TeAeCHOI HOPMATUBHOCTHU AOCTATOYHO AKTYaA€H M AASL COBPeMeHHOro obmecrsa. Tax, Ha-
IIpUMep, AOAKHOCTHBIE AULIA (CYADH, OAMIEMCKHE) HCXOAHO 3aAQI0T MOAAABHOCTb OTHO-
uieHus K cebe 6Aaropapst POPMEHHOM OAEKAE, KOTOPAs AQET UM AOTIOAHUTEAbHBIE IIpaBa
B OTHOLIEHUU BCTPEYHBIX B ObITUM APYruX. AHAAOTMYHBIM 00Pa3OM OAEXKAQ OQUIINAHTA,
HOCHABIVIKA, KOPHAOPHOT'O B OTEAE, ABOPHUKA AUOO YOOPILIHIbI AA€T OCHOBAHYSI OTAABATD
MM pacriopspkeHus (IIPUHATD 3aKa3, IePeHecTH 6arax, OIMCTUTh GOTUHKH, y6paTh HOMep
U T.IL.). B cBOIO 04epeab, AOpOras 1 KpacuBas OAEXAQ, CBUAETEABCTBYS O 6OTaTCTBe U BBICO-
KOM COLIMAABHOM CTaTyce CBOEI0 HOCUTEAS, OyAET AeTepMHHHUPOBATb OAHH CIIOCOOBI OT-
HOLIEHUS K HEMY, TOTAA KaK pBaHasi, IOTPeNlaHHas U IPSI3HAs 0AEXKAA OYAET 3apaBaTh CO-
BEPIIEHHO APYI'He MOAAABHOCTH IIOBEACHUS. B CBOIO ouepeAb “HempuBbIYHAS” OAEKAA
yKasbIBaeT AUOO Ha MAPIUHAABHBIN CTATyC ee HOCUTEAS], AM0O e — KaK “dyskasi’ — yKa3blBa-
€T Ha TO, YTO TOT YEAOBEK “BHEIIOAOKEH AEFICTBYIOIIEN CHCTEMEe HOPM, BBIKA3bIBASICh KAK
Bpar, nHOcTpaHel U T.I. Harora sxe Apyroro raxxe CTaBUT I1OA BOIIPOC IPABOBOI CTATyC
COOTBETCTBYIOIIErO AULIA, YKa3biBasi AM6O Ha €r0 HEMIOAHOLIEHHOCTD (HampuMep, cymacuie-
CTBUe) AM6O Ha HeK¥e Ype3BbIYaiiHble 06CTOSTEABCTBA (HApUMep, TPABOHAPYIIEHHE ), TEM
CaMBIM TAK)Xe ACTePMUHUPYsI CBOe0OpasHble CIOCOObI OTHOLIEHHS K HeMy. [ToMIMO 0aex-
ABI T€M, 9TO IIOKPBIBAET TEAO A PYTOro, 3aAaBasi COOTBETCTBYIOLIYIO0 MOAAABHOCTD [TOBEACHIS,
SBASIIOTCSL TAKXKe Pa3HOOOpasHble 3HAKU (KETOH MOAHIIEHCKOTO, HArPYAHBIN 3HAK CYABH),
6eiipxuku (Kaccupa B CyriepMapKeTe, OXpaHHHKA), OPAEHA, MEAAAH, TIOTOHBI 1 T.1L.

B-4eTBepThIX, 3HAKOBO-TEKCTYaABHON MOAEABIO SIBASIETCSI U TO, YTO HAXOAUTCS pidom
c reaoM Apyroro. cropudecku 9T0 6bIAM, HAPUMED, ATPUOY THI BOXXAS AMOO IIaMaHa — I10-
COX, JKe3A, aMyAeThI U Ip. B peoparbHOM 061eCTBE TIOAOOHYIO POAD UTPAAY IPU3HAKU MO-
HapIIel BAACTH — CKHUIIETP, A€PXKaBa, KOPOHA U T.IL, & TAKKe 3HAKU IIPUHAAAEKHOCTH
K OTIPeAeACHHOMY COCAOBHUIO — AYXOBEHCTBY (KpecT, 4eTKH, THapa), ABOpPSHCTBY (rep6,
OpY’Xue, AOCTIEXH), KpeCThsiHaM AU60 peMecaeHHHKaM (0pyAus TPyAa) 1 T.11. Takoke mop06-
HBIMU OKOAOTEAECHBIMU aTPUOY TaMH, [TOAYEPKHUBABLIMMH CTATYC AMIIA K TPEOYIOIINM 0COOBIX
CIIOCO60B OTHOIIEHUS K HEMY, SIBASIAUCH 9KHITQKH, OXPAHA, CBUTA U T.IL. AHAAOTHYHBIE BEIH
SIBASIFOTCSI AOCTATOYHO aKTYaABHBIMU 1 AASL COBpeMeHHOTo obiectsa. [Toannerickue Ayoun-
K, )K€3Abl PEI'yAUPOBINUKA YAUYHOTO ABIKEHHSI, OPYKHe, ClleljiaAbHble aBTOMOOHAN,
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OPYAUSI TPYAQ B PYKaX CBOMX HOCUTEAEH, HAKOHEL], OXPaHa U CONPOBOXKACHUE CBHAETEAD-
CTBYIOT O TOM, 4TO UX 0OAapaTeAb TpebyeT 0cob0ro crocoba OTHOLIEHUS K cebe ropasa0
60Aee OYEBUAHO M AOXOAYUBO, 4€M HOPMBI IIO3UTUBHOTO IPaBa.

TakuM 06pa3oM, eCAM BOCIIOAb30BAThCSI IIPUBbIYHBIM TEPMHUHOAOTMYECKUM AIIIAPATOM,
TEAO KaK npedeA HAIIUX AesSHUI BHICTYIIA€T CBOEOOPA3HOM 2Unome30ii IIPaBOBOI HOPMBIL.
WHpIMU CAOBaMH, IMEHHO XXHUBOE TEAECHOE COIPUCYTCTBHE APYroro BBICTYIIA€T TEM ep-
BUYHBIM )KH3HEHHBIM 0OCTOSTEABCTBOM, KOTOPO€ IIPHBOAUT B ACFICTBIE IIPABO, 3aITyCKAeT
BO3MOXKHOCTb IIPAaBOBOIO OCMBICACHHUSI COOTBETCTBYIOILIEN CUTYalui. B cBO0 ouepeab,
BOIIAOLIIEHHbIE B TeAe MOOAAbHOCIYU — 3HAKOBO-TEKCTYAABHbIE MOAEAH — SIBASIFOTCS He 4eM
MHBIM, KaK Jucnosuyueil, ykasbiBasi HA BO3MOXHOe, TpefyeMoe AUOO AOAXKHOE ITOBEeAEHHe
B OTHOIIIEHHHU UX HOCUTeASL. B poAM ke cankiyuu B IIMPOKOM CMBICAE 9TOTO CAOBA, T.€. [IPABO-
BBIX [TOCAEACTBHUIT COAESIHHOTO OyAET BBICTYIIATh CaMa BO3MOXHOCTb COOTHECEHMS € APyTH-
M, T.€. IPAaBOBOM KOMMYHHKAIIMHU KaK TakoBou. IHade roBops, mepBUYHOM CaHKIIMeH, BbI-
3BaHHOJ HapYLIEHHEM 3aAAHHBIX TEAOM /\PYIOro IpeAeAOB/ MOAAAPHOCTEH Y€AOBEIECKIX
[IOCTYIIKOB, SIBASIETCSI OTPAaHIYEHHe IIPABOBOM KOMMYHHUKAIUY C HAPYIIMTEAEM AHOO HC-
KAIOUeHUe 13 Hee. BeAb, Kak 3BECTHO, ADEBHEMIINM HAKa3aHYEM B IIPABe SBASIAOCH U3THAHHE.
TOYHO TaKKe U B COBPEMEHHOM O0II|eCTBE CaMbIM PACIPOCTPAHEHHBIM CACACTBHEM Hapy-
LIEHHUSI TEAECHON HOPMATUBHOCTHU OYAET OTKa3 B KOMMYHHKALUH, €€ OTPAaHUYEHHUE, HCKAIO-
4yeHHe 13 06MeHa U T.I1. [0BOPSI 135IKOM PEHOMEHOAOTHIH, PE3YABTATOM HAPYIIEHHS B AAHHOM
CAydae OyAeT HCKKeHHe HAnpasAeHHOCMU HAIINX AEsSHUI, KOTOPBIe B CAy4ae HapyIIeHUs
IPEAEAOB AUOO MOAAABHOCTET, 3 AQHHDBIX XXUBBIM TEAECHBIM COIIPUCYTCTBHEM ApPYyroro He
II03BOASIT AOCTHYb A\PYTOro B €ro ObITHH, COOTB. BCTYIIUTh C HUM B [IPABOBYI0 KOMMYHHUKA-
1ui0. AHAAOTHYHBIM 06Pa3oM B Teae Kak Mepe (HAaIPaBACHHH, TIPEACAE I MOAAABHOCTH)
HAIIIX ACSIHHUI B COBMECTHOM OBITHH MOT'YT OBITb BOIIAOLI€HBI HOPMBI MIMIIEPATHBHBIE AUOO
AVICIIO3UTHBHbIE, PETYASITHBHBIE AOO OXPAHUTEABHbIE, YIIPABOMOYHBAIOLIINE, AO3BOASIIOILE,
3alpeljaoye U T.IL

VI. 3aknioyeHue

HrTax, Hama rumoresa o TOM, 4TO “aBTOMATHYECKOe CLIeIIACHHEe IeAOBEYeCKHX IIOCTYIIKOB
00yCAOBAEHO He YeM HHBIM, KaK 001um cnocobom 0aHHOCHU HOPMbL NPABA, KAXKETCs], HAIIAA
CBOE [TOATBEPIKACHHUE B XOA€ HCCACAOBaHYSL. B pesyabTare IpoBeAeHHOM GeHOMEHOAOTHYE-
CKOF PeAYKIIHHU U €770y MBI BBISIBHAM, YTO AO BCSKOTO €CTeCTBEHHOTO, IO3UTHBHOTO AHOO
OOBIYHOrO IIpaBa Halle IOBEACHHE OIPEAEASIETCS AAHHOCTBIO JKUBOTO TEAECHOTO COIPH-
CyTCTBUS APYyroro, KOTOpoe BBICTYIIAeT KaK IepBUYHAs HOpMa mpasa. [Topo6Has Hopma
coaepkuT B cebe Mepy (Tpeaea, HallpaBAeHUe U MOAAABHOCTH) HAIIUX ASTHUI B OTHOIIEHHH
Apyrux Aropert. Takort mpepeA, HallpaBA€HHE 1 MOAQABHOCTD IIOBEAEHHS BOTIAOIIEHbI B TEAE
ApYroro Kax Te ero XapakTepHCTHKU U aTPHOYThI, KOTOPbIE UI'PAIOT POAb, AHAAOTHYHYIO
THIIOTe3€e, AUCIIO3HIIUH U CAHKIIUH KAACCHYEeCKON HOPMBL

OAHAKO CAeAyeT IOMHUTb, YTO KHBOE TEAECHOE CONPUCYTCTBHE APYroro OTHIOAb He
TOXAECTBEHHO IPOCTOMY QH3UIECKOMY HAAMYHIO PSIAOM APYTOro AULA. Beab psiaoM MoxxeT
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OKa3aTbCsl He TOABKO “CBOM,” HO M “4y»xoi,” “Bpar,” T.e. FIHOM, KOTOPBIi He pasAeAsieT Hall
OOIIHIT MUp, YTPOXKAET ero CYIIeCTBOBAHUIO M MOXKET ObITh HUTHAHPOBAH B Ka4eCTBe CO-
npucyTcTBHsL. TeM caMbIM IpeAeAbl HOPMATHBHOCTH, 3aAAHHO XUBBIM TEAECHBIM COTIPHU-
CyTcTBHeM Apyroro, HauboAee sIPKO BHICBEUMBAIOTCS B peHOMEHAX U3THAHUSL, OObSIBACHHS
BHE 3aKOHA, AMIIEHHS IIPaB, YPEe3BBIYANHOM [OAOKEHUH, HAKOHEI], B PEeBOAIOLIMU AUOO
BOIHe. AHAAOTHYHBIM 00Pa3OM PSIAOM C HAMH MOXET OUYTUTBCSI APYro, B3sATHIH He KaK
A1060i1, Ha MecTe KOTOPOTo MOXeT OKas3arbcst  TpeTnit, Ho i Kak Th, MaHHeCTHPYIOMHIT
cebst B MOAYCe HEIIOBTOPHMO# YHUKAABHOCTH 1 T€M CaMbIM CTaBSIIIHIL IIPEAEABI IIPABY KaK
munu4eckomy omHouleHun. B AAHHOM cAydae mpeaeA HOPMAaTUBHOCTH ITPaBa CTAaBUTCS yiKe
TAKUMH CMBICAAMH KaK “A1000Bb,” “Apysx6a” u T.11. CAeAOBaTeABHO, MOKHO IIPEATIOAOXKHTD,
4TO HAaNTPaBAEHHE AAAbHEHIIMX HAIIMX Pa3bICKAHUI OYAET AeXaTh B MAOCKOCTH IIOMCKOB
npedeA08 npasa v pa3pyLIEHHH eIe OAHOM HAAIO3UM KAACCHYECKOTO IIPABOBEACHHS — O TOM,
4TO IPABO MOXET OBITh IIPOUBBOABHO PACHPOCTPAHEHO HA AIOOBIE OTHOUICHMS MEXAY
AFOABMH.

© A. Crosb6a, 2022
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Oaexciit CroB6a. Tiro ik HOpMa: HEKAACHYHA OHTOAOTISI IpaBa

Amnoranis. CraTTio IpUCBSYeHO IIePe0CMUCACHHIO HOPMU ITPaBa. TPaAUIIifHO ITpaBO3HaBIi iHTep-
[peTyBaAUd HOPMY IpaBa SIK 3adiKCOBaHe y 3aKOHOAABCTBI IIPABUAO ITOBEAIHKH, 3a0e3IIeueHe IPUMYCOM
AEP>KaBH, UM IMAHEHTHI PO3yMy iA€aAbHI IPUIMCH IPUPOAHOTO IIpaBa. Harowmicrs, MPEACTaBHUKHU
COILII0AOTIYHOI MKOAM TIPaBa TPAKTYBAAM IPABOBY HOPMY SK 3BUYaH, IMIIAIKOBAaHHM y CYCITIABHUX
BipHOCHHax. OpHAK yci MOAIGHI MAXOAN 3aAUIIAAK 6€3 BIATIOBiAl MUTAHHS, SKMM YUHOM 3BUYAMHI
AXOAM, HE 3HAIOYH 3MiCTy HOPM IIPaBa, HAAKAIN AO PI3HUX KYABTYP Ta AOTPHMYIOYHCh PI3HOMAHITHMX
3BMYAIB TUM HE MEHII, KOPUI'YIOTh CBOIO COLIIaAbHY IIOBEAIHKY Y CYCIIIADHO IPUMHATHOMY HAaIIPSMKY.

Ha ayMKy aBTOpa, 3aAA5 ITOSICHEHHS IIbOT'O CAiA IIEPEOCMUCAUTH HOPMY IIPaBa B il OHTOAOTIYHOMY
po3pisi. Lle o3Hauae BCTAHOBUTH Ta OCMHCAMTH Te, K HOPMA IIpaBa iCHY€E B XXHTTi, a He Ha mamnepi
YU B ySIBAEHHSX TEOPeTHUKiB i pirocois mpasa. [ToAiOHMI OHTOAOTIYHMIT TOBOPOT CTAE MOXKAHBHM
3aBASIKYL 3BEPHEHHIO A0 GpeHOMEHOAOTIUHOI pirocodil. MoBa fiae He TIABKH IIPO POOOTH KAACHKIB
¢$enomenoaorii Ha KmTaaT EAMmyHpa I'yccepas un Mopica Mepao-IloHTi, ae # nmpeACTaBHUKIB
“rperpoi xBrAi peHOMeHOAOTII” — Mapka Pimupa ta XKana MapioHa. Skio kaacnaHa GpeHOMEHOAOTIs
OyAa HacamIIepea BIEHHSIM PO pEeHOMEHH CBIAOMOCTI, TO y Cy9aCHHX (peHOMEHOAOTIB IjeHTp yBaru
3MILYeTHCSI Ha AFOACBKe Tiro. OCcTaHHE pO3yMi€ThCS He SIK MaTepiaAbHe BTIACHHS aKTUBHOTO Cy0 €KTY,
a, HABIIAKY, K TACHBHE, apekToBaHe. TiA0 B AAHOMY BHITAAKY CTA€E IIOAEM AOCBIAY, KUI SIK pa3 i cAip
OIIMCATH 32 AOIIOMOTOIO pEHOMEHOAOTIYHOTO METOAY.

Y npaBoBOMY paKypci Ije O3HaYAE, IO MEPBiCHIM 0OMeKEHHSIM AOACHKOI ITIOBEAIHKH Y COLyMi € He
abCTpaKTHI HOPMU [IO3UTHBHOTO 3aKOHOAABCTBA YK [IPUPOAHOTO IIPABa, 4 )K¥BA TIACCHA CIIIBIIPHCY THICTD
icHyrouux mopsia aropeit. Came mpucyrHicts [HIIOTO y criiabHOMY OYTTi 31 MHOO CTa€ Miporo MOIX
BUHMHKIB. L] Mipa sBAsTE cob6o10 MEXXY, MOAAABHICTD Ta HAIIPSAMOK MOIX AiSTHb BIAHOCHO iHIIKX AIOAEH.
Biarak, TiA0 cTae Ha MicIle IIO3UTHBHO-IIPABOBOI YU IIPUPOAHOI HOPMH IIPaBa, B OYKBAABHOMY CEHCI
CAOBA BTIAIOIOUH Y CO0i IIPUIMCH AO3BOACHOI, HAAEXKHOI YK IIOTPi6HOI oBeAiHKH. TakuM YHHOM,
AFOACBKE TIAO MICTHTD y cObi SIK TiIIOTe3y, TaK i AUCIIOSHINIO i CAHKII0, 2 TOMY II€PeTBOPIOETHCS Ha
reHyIHHUI MOAYC Gy TTSI HOPMHU IIpaBa.

KArouoBi cAoBa: [ipaBoBa HOPMa; TiAeCHICTh; aQ eKTUBHICTD; OYTTS IIPaBa; TiAO SK HOPMA.

Axexceii CToB6a. TeAo Kak HOpMa: HEKAACCHYeCKasi OHTOAOTHS IIPaBa

Annoranms. Crarbs NOCBAIIEHA II€PEOCMBICACHHIO HOPMBI TIpaBa. TPasUIIMOHHO ITPaBOBEADI
HHTEPIIPETUPOBAAU HOPMY IPaBa KaK 3apUKCHPOBAHHOE B 3aKOHOAATEABCTBE IIPABUAO TIOBEACHHS,
obecIIedeHHOE FOCYAAP CTBEHHBIM IPHHYXAEHHEM, AU0O 5Ke IMMaHEeHTHbIE Pa3yMy HA€AAbHBIE IIPEA-
TMHCAHHUS eCTeCTBEHHOTO IpaBa. Takoke MpeACTaBUTEAN COIIMOAOTHYECKOM IKOABI ITPAaBa TPAKTOBAAH
IPAaBOBYIO HOPMY KaK OObIYal, MMIIAULIMPOBAHHBII B 00OIIeCTBEHHBIX OTHOIIeHMsIX. OAHAKO Bce
IIOAOOHbIE IIOAXOABI OCTABASIAK €3 OTBeTa BOIIPOCHI O TOM, KAKUM 06Pa3oM OOBIYHBIE AIOAH, He 3HasI
COAEpIKAHIST HOPM IIPaBa, IPUHAAAEXKA K PABAUIHBIM KYABTYPaM U IPHAEPKUBASICH Pa3HOOOPA3HBIX
o6bI4aeB, TeM He MeHee, KOPPEKTUPYIOT CBOE COLIUAABHOE IIOBEAeHN e B 0OII[eCTBEHHO IIPHEMAEMOM
HaIpaBACHHUH.

ITo MHeHUIO aBTOPA, AAS TIOSICHEHHS TIOAOOHOTO MIOAOXKEHHSI BEIlell CAEAYET [IEPEOCMBICAUTD
HOPMy IIpaBa B €e OHTOAOTHYECKOM acCIIeKTe. DTO O3HAYAET, yCTAHOBHUTD M OCMBICAUTD TO, KAK HOpMa
IpaBa CyIIeCTBYeT B )KM3HM, A He Ha Oymare AH60 e B BOOOPaXKeHHU TEOPETHKOB U GpHAOCOHOB
npaBa. IT0AOGHBIT OHTOAOTHYECKHIT IIOBOPOT CTAHOBHUTCSI BO3ZMOXHBIM GAAQroAapst obpaljeHunio
K $EeHOMEHOAOTHIECKOH praocouiL. Pedn HAET He TOABKO O pabOTaX KAACCHKOB pEeHOMEHOAOTHI
Harropo6ue damyHAa ['yccepast an6o sxe Moprca Mepao-TToHTH, HO ¥ IIPeACTABUTEASIX “TPeTbelt
BOAHBI peHoMeHoAorun” — Mapka Prmmpa n XKana Mapuona. Ecan kaaccndeckast peHOMEHOAOTHS
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6bIAQ, IPEXAE BCETO, yYeHHeM O peHOMEHAX CO3HAHIS, TO Y COBPEMEHHbIX (peHOMEHOAOIOB LIeHTP
BHUMAHIIS CMeLaeTcsl Ha YeAoBedecKoe Teao. ITocaepHee TpakTyeTcsl He Kak MaTepHAAbHOE BOIIAOLIEHHE
AKTUBHOIO Cy6beKTa, HO, HHOBOPOT, KaK [TACCUBHOE, apHIpOBaHHOE. TeAO B AAHHOM CAydae CTAHOBHTCS
II0AEM OIIBITA, KOTOPBII KaK Pas U CAEAYeT OIUCATh IIPH IOMOINH (peHOMEHOAOTHYECKOTO METOAR.

B npaBoBOM pakypce 9TO O3HaYaeT, YTO EPBUYHBIM OrPAHUYUTEAEM YEAOBEYECKOTO IOBEACHMS
CAy>XaT He abCTpaKTHbIe HOPMbI IIO3UTHBHOIO 3aKOHOAATEAbCTBA AHOO JKe eCTECTBEHHOIO IIPaBa,
a XKHBOE TEAECHOE COIPHUCYTCTBUE CYIIECTBYIOLINX PIAOM AtoAeil. VIMeHHO mpucyTcTBHe APyroro
B COBMECTHOM CO MHOO GBITHU CTAHOBHTCSI MEPOI MOHX IIOCTYIIKOB. DTa Mepa SIBASETCSI TPaHHULIe,
IIPEAEAOM ¥ MOAQABHOCTBIO MOMX AESIHUI B OTHOLIEHUH APYTHX AtoAeil. Takum o6pazoM, Teao
CTAaHOBUTCSI Ha MECTO [O3UTHBHO-IIPAaBOBOM AHOO eCTECTBEHHO! HOPMBI IIPaBa, B OYKBaAbHOM
CMBICAE BOIIAOIIAS B cefe MPEeAINCAHNs Pa3peIeHHOI0, AOAKHOTO AHOO0 TPeOyeMOTo IIOBEACHHSL
TeM caMbIM, YEAOBEYECKOE TEAO COAEPXKHT B cebe Kak TMIIOTe3Y, TAK U AUCIIO3HUIMIO, M CAHKIIUIO,
a [I09TOMY IIPEBPAIAETCs B HCXOAHDII CIIOCO6 CYILeCTBOBAHIS HOPMBI IIPaBa.

KaroueBbie cA0Ba: IPaBOBasi HOPMa; TEACCHOCTD; adpPeKTUBHOCTD; ObITHE [PaBa; TEAO KaK HOPMA.

Oleksiy Stovba. The Body as Norm: Non-Classic Ontology of Law

Abstract. The article is dedicated to the reasoning of the norm of law. Traditionally norm of law
was interpreted as the rule, which is fixed in legislation and guaranteed by the state coercion. The
other variant of interpretation were reasonably grounded ideal rules of natural law. In the sociological
doctrine law presents itself as the custom, exists implicitly in the social relations. But all the similar
approaches leave without an answer the next question: in what way the ordinary people, who belong
to the different legal cultures and traditions and even not imagine themselves the legal content of
norms, are able to have the common and coinciding picture of law.

In my opinion to explain the similar state affairs we have to reconsider norm of law in its ontological
aspect. It means to grasp and to contemplate how the norm of law exists in the real world, not on
the paper or in mind of theorists and legal philosophers. The similar ontological turn becomes
possible due to the phenomenological philosophy. We are talking not only about the works of classic
phenomenologists, as Edmund Husserl or Moris Merlo-Ponty, but also about the “third wave of
phenomenology,” such as Marc Rishire or Gean Marion. The classical phenomenology is first of all,
the doctrine of consciousness. In its turn, contemporary phenomenologist’s focal point shifts toward
human body. The latter isn’t interpreted as material embodiment of active subject, but opposite as
the passive, affected. The body in its case becomes the field of experience, describing of which is
possible through the phenomenological method.

In the legal aspect it means, that the genuine restriction of the human deeds is rooted in the living
corporal presence of the other people and not in the positive legislation or natural law. The living
corporal presence of the Other in the common Being becomes the measure of my deeds. The similar
measure is the border, limit and modality of my deeds towards the Others. Thus, the body of human
Being takes the place of a positive or natural norm of law and, in strictly sense, embodies the norms
of permeated, ought or demanded behavior. At the same time human body contents in itself all the
parts of legal norm — its disposition, sanction and hypothesis and then turns into the genuine modus
oflegal norm’s existence.

Keywords: legal norm; corporality; affectivity; Being of law; body as norm.
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METO0J10TYHE 3HAYEHHA KATEFOPI| “TIPABOMIPHOMO QYIKYBAHHA”
BEPHEPA MAXO®EPA 111141 CY[I0BOI MPAKTMKW BEPXOBHOI0 Cyay

l. NocTanoBKa npobnemu

HCTHUTYT IPaBOMiPHOTr0 OYiKyBaHHs 3alIMa€ OAHY 3 LIEeHTPAAbHUX ITO3UILIiN Y Cy4aCHIl
IOPUCIIPYAGHIIIi Ta aKTUBHO 3aCTOCOBYETBCA y CYAOBil mpakTuii Bepxosroro Cyay
AASL 3aTIOBHEHHS [POTAANH, 3AAUIIEHUX 3aKOHOAaBIieM. oro BUTOKH CATa0Th eroXu
AHTHYHOCTI, OAHAK CBOIO ITOIYASIPHICTD BiH II04aB HapomyBaTu 3 cepeAuHH XIX cToAiTTS
y Ipaisax TorodyacHux ¢piaocodis mpasa. PazoM 3 THM, He3BaXKAI0OUH Ha Te, IO Ii4 KaTeropis
Ma€ AABHIO iCTOPiI0, EAMHE AOKTPMHAABHE PO3YMIHHS IIPAaBOMIPHHUX O4iKYBaHb BIACYTHE,
10 IPU3BOAUTD A0 OPMyBaHHS CyIepedAnBoi (Y1 IPUHANMHI HEY3rOAXKEHO] ) IPAKTUKH
1ioro 3acrocyBanHs. OKpecAeHa CHTYyaIlis 3yMOBAEHA THM, IIJO B OCHOBY CyAOBHX pilleHb
BKAAQAAETHCA TaKe pO3yMiHHS IIi€l KaTeropil, ke yTBOPIOEThCS MIAAXOM Ka3yaAbHOTO
TAyMadeHHsI IPAaBOBHX HOPM Ta TAaKOi K OLiHKK JaKTiB i AOKa3iB, OAHAK IIpH IjboMy Oe3
HAAEXHOI yBaru 3aAUIIAEThCs ocHOBa (260, Mo 6iAbmI BA2AO, “TIPHPOAR”) MPaBOMIpHHUX
04iKyBaHb: CIIOCi0 iX BUHUKHEHHS Ta ICHYBaHHs, 3B 5I30K 3 HOPMATHBHO 3aKPIlIA€HIM IIPaBOM
Ta 3aKOHHUM IHTE€PeCoM, MASIXH (pOpPMyBAHHsI, HOTO He 3B’I3aHA 3 BEAIHHSIM AepP>KaBH UK
BKa3iBKOIO 3aKOHY HOPMAaTHBHICTb. [ [eBHOIO MipOI0 BUIIPaBUTH CUTYALIil0 MOXKe 3BePHEHHS
A0 $irocodCchKO-TIPaBOBUX ITOTASIAIB Ta KOHIIEIIITii, B OCHOBI SIKMX 3HAXOAUTDHCSI MipKYBaHHS
IIOAO IIPABOBOI MPUPOAH MIPABOMIPHUX OYiKYBaHb.
3acTocyBaHHS iHIIHX, OKPiM YMHHOTO 3aKOHOAABCTBA, AKEPEA IIPAaBa YaCTO CTABAAO IIPEA-
MeTOM HayKOBOIo AUCKypcy. OAHAK 3 TOTO 4acy sIK HAyKOBa AOKTPHHA Ha 3aKOHOAABUYOMY
piBHI BU3HAHA AXKEPEAOM IIPaBa,' MOBa OIABIIOI0 MIPOIO BEAETHCS MPO ii 3HAYYIIICTH Ta
eeKTUBHICTD y MOPIBHSIHHI 3 aKTaMU 3aKOHOAABCTBA. HaflbiAbII momupeHnm y CyAOBii
ITPaKTHI}i BUIUX CYAOBUX iHCTaHIIiHM YKpaiHH € 3BepHEHHS AO AOKTPHHAABHOI'O PO3YMiHHS

" Ipuna Bacnaisua Becara, acmipanTrka kadeApH Teopii Ta icTopii Aep>KaBH i MpaBa, KOHCTUTYLiHHOTO
Ta MDXHApPOAHOTO IpaBa /AbBiBCPKOTO ACP>KaBHOTI'O YHiBepCUTETY BHYTPIllIHIX CIIpaB.

Iryna Besaha, Post-graduate student at the Department of General Legal Disciplines of the Institute
of Law, Lviv State University of Internal Affairs.

e-mail: animespirit12@ukr.net

ORCID ID: https://orcid.org/0000-0002-2736-4985

' MoBa BepeTbCsI IO MOAOXKeHHs cTarTi 47 3akoHy Yipainu “TIpo cypoycrpiit i craTyc cypAiB” Bia
02.06.2016 N 1402-VIII mopo aisabHOCTi HaykoBo-koHCyAbTaTHBHOI pagu npu BepxosHomy Cyai,
aTakox cT. 73, 114-115 IIIK Ykpainn, 69, 112-113 KAC Ykpainy, 70, 108-109 I'TIK Ykpainu mopo
BHKODHCTAHHS SIK AOKa3y B CIIPaBi BUCHOBKY eKCIlepTa y raAysi mpasa. https://reyestr.court.gov.ua/
Review/89082879, https://reyestr.court.gov.ua/Review/87478109.
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IIOAOYKEHb PHUMCBKOTO IIpaBa,” HAyKOBOTO TPAKTYBAHHS IOPUAMYHUX IIOHSTD i TepMiHiB,>
3aCTOCYBAHHS AHAAOTII IIpaBa Ta aHAAOTiI 3akoHy.* Y akTyaAbHiit cyaoBiit mpaxruri Bepxo-
BHOTO Cyay (Hapaai Takox — CyaAy) HOAEKYAH 3yCTPIYa€ThCs MOCHAAHHS HA IOAOXKEHHS
“HPHPOAHOTrO IpaBa,” OAHAK IIPOSICHEHHSI 3MIiCTY 1[bOTO TEPMiHO-IIOHATTS, SIK i IIOCHAQHHS
Ha KOHKPETHY IOCHATYPAAICTHYHY KOHIIEMI}i0 BiACY THI.> TakuM 4HHOM, AOTIOBHEHH IIPaBO-
Brx nosutlift Bepxosroro Cyay KoHIIeNTyaAbHMMU MOTASAAMHE IIJOAO IIPAaBOMiPHHUX OYiKyBaHb
CIpHSATHME BUPOOAEHHIO EAMHOTO MAXOAY Y PO3yMiHHI Iji€l KaTeropii.

ABTOPOM OAHOTO 3 OPUTiHAABHHUX MIAXOAIB AO IOEAHAHHS OYiKYBaHHS 3 IPAaBOM € BH-
AaTHuH pirocod npasa-ex3ucTeHmiasict Bepuep Marixodep. Y BaacHii KoHIIemnIIii aBTOpoM
po3pobaeHe pO3yMiHHS IPABOMIPHOTO OYiKyBAHHS SIK AKCIOAOTTIHOT KOMIIOHEHTH IIPaBa,
BiAMIHHOI Bip Cy4acHOro posyMiHHs “niHHOCTI mpaBa” Ta “mpaBoBux LiHHOCTE. ® TTo€-
HaHHA Cy6 exTuBHOTO (AaHOTO 3 6yTTs1 CaMicTI0) Ta 06'ekTHBHOTO (cPOpMOBaHOTO y 6y TTi-
SIK) CTIOAIBaHHS AO3BOASIE [I0-HOBOMY IIOTASIHYTH Ha LiHHICTD [IpaBa AAS AFOAMHH. BcTanos-
AEHHSI MO>KAMBOCTI BUKOPUCTAHHS MOTASIAIB HiMellbkoro ¢irocoda mpasa Ha IpaBOMipHi
OYiKyBaHHS SIK HAyKOBY AOKTPHHY y CYAOBIiN IIPAaKTHUIIi AO3BOAUTD YAOCKOHAAMTH CYYacCHi
MiAXOAU AO PO3YMiHHS IHCTUTYTY AETiTUMHOTO CIIOAiBaHHA y ¢isocodii Ta Teopii mpasa,
a TAaKOXX Ma€ MPAKCEOAOTTIHUH aCIIEKT.

3 orasay Ha 3a3HaueHe, MeTOIO IPOIIOHOBAHOI PO3BIAKM € aHAAI3 CyYacHOI MPaKTUKU
CYAOBOTO 3aCTOCYBaHHS IHCTUTYTY “IPaBOMIPHHX O4iKyBaHb Ta BCTAHOBACHHS MOKAHBOC-
Ti BUKOPHCTAaHH: NTOrAsAiB Bepaepa Maiixodepa AAsl YAOCKOHAAEHHS pO3YMiHH ITi€l Iopu-
AMYHOI KOHCTPYKIIil, yCYHEHHS HEY3TOAKEHOCTeH! i CylepeqHOCTeN Y CyAOBIM IPAKTHILi Ta
BUPOOAEHHS EAMHOTO AOKTPHHAABHOTO IIAXOAY 3aCTOCYBAHHS IHCTUTYTY IIPAaBOMIPHHUX
OYiKyBaHb.

2 Pumcuie npaso kpise npusmy mpaduyii i cydosoi npakmuxku, 3a pea. Innu Cnacu6o-®areepoi (Xapkis:
EKYC, 2022); ITocranosa Bepxosnoro Cyay Bia 03 uepsrs 2020 poxy y cripasi N2 522/17429/17;
ITocranosa Bepxosroro Cyay Bia 29 Bepecrst 2022 poky y crpasi N¢ 824/293/21; Oxpema Aymka
cyaai Beankoi ITaaatu Bepxosuoro Cyay Illteanx C. IT. Bip 26 ciuns 2021 poky Ha HOCTaHOBY
Beanxoi ITanaru Bepxosroro Cyay y cipasi Ne 607/3693/17; Ilocrarnosa Bepxosuoro Cyay Bip 02
tpasus 2018 poxy y cripasi Ne 910/16011/17; IToctanosa Bepxosroro Cyay Bia 16 yepsrs 2022 poxy
y ciipasi N 905/813/20; Oxpema aymxa cyaais Beanxoi ITaaaru Bepxosroro Cyay ITpoxomerxka O. B.,
Bpuranuyka B. B., JKeaesnoro L. B., 3oaorrikosa O. C. Bip 12 5x0BTHs 2022 poKy Ha MOCTaHOBY Beankoi
IMasaru Bepxosuoro Cyay y cripasi Ne 183/4196/21.

3 Oxpema AymKa cyaAiB Beaukoi ITaaatu Bepxosnoro Cyay Karepunuyx A. U., Tyaumu A. A.,
ITpopoxa B. B. Bip 12 Tpasus 2022 poky Ha yxBaAy Beauxoi ITasaru Bepxosroro Cyay mpo nmoBepHeHHs
cipasu N2 922/2960/17; Oxpema aymka cyaai Beankoi ITaaatu Bepxosuoro Cyay Curaix O. M. Bip
03 »xoBrHs1 2018 poxy y cripasi N¢ 826/16892/17.

* YxBaaa Bepxosroro Cyay Bia 28 Bepecus 2022 poxy y cripasi Ne 140/1770/19.

3 Oxpema aymxa cyaai Kacaniitnoro apMisicrpaTusHoro cyay y ckaaai Bepxosroro Cyay JKearo6prox I A.
Big 23 ancromapa 2020 poky y crpasi N2 826/3508/17; ITocrarosa Bepxosroro Cyay Bia 04 uepBHs
2020 poxy y cripasi N2 460/354/19; ITocranosa Bepxosroro Cyay Bia 01 Bepecrs 2022 poky y crpasi
N 120/8450/20-a.

¢ Qirocois npasa: npobremu ma nidxodu: HaBY. mOCib. AAst cTyA. cren. “ITpaBosHaBCTBO,” 3a 3ar. pea.
Ilerpa Pa6inosuya (Absis, 2005), 60.
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METO0/0M4HE 3HAYEHHA KATETOPIT “MPABOMIPHOO OYIKYBAHHA" BEPHEPA MAVXOOEPA. .

Il. Buknap ocHoBHOro MaTepiany

Ocrannim yacom Bepxosamit Cyp akTHBHO 3BePTAETHCA A0 KAaTeropii IpaBOMipHUX 04i-
KyBaHb. ITpu ripomy Cya 0AHOYACHO OIlepye IOHATTAMU: ‘TIPABOMIpHi OUiKyBaHHs, “3a-
KOHHI CITOAIBaHHS/ 04iKyBaHHsI,” “AeTiTHMHI O4iKyBaHHs,” “BHUIIPaBAAHI OUiKyBaHHS Ta
“IpaBo oviKyBaHHs, ’ — BAKOPUCTOBYIOUH X sIK CHHOHIMU. I1pu woMy, mpaBoMipHi O4iKyBaH-
HSI 3TAAYIOTBCS] Y KOHTEKCTI 3aCTOCYBAHHS [IPHHIHIIB “HAAKHOTO YPSAYBaHHS ® Ta “Bepxo-
BEHCTBa IIPaBa,”” a cdpepa 3aCTOCYBAHHS IIbOTO {HCTUTYTY YMOBHO IIOAIA€HA Ha TPU OAOKH:
1) IIOAO 3aXHMCTY IIPAaB HAa MAMHO; 2) IIOAO HAAEXHOI peaAiszanil BAACHOI KOMIIETEHIIil
cy6’eKTaMH BAAQAHUX TTOBHOBAXXEHb; Ta 3) IOAO AoGPOCOBiCHOI Ta PO3YMHOI ITOBEAIHKH
YYaCHUKIB ITPAaBOBIAHOCHH. Y KOXKeH 3 ITUX OAOKIB BKAAACHO BiAMiHHE PpO3yMiHHA iAel TpaBo-
MipHUX O4iKyBaHb, HIOPSAOK Ta YMOBH il 3acToCyBaHHSL. Taka KiAbKiCTb ITO3HAYEHD Ta IIHPO-
Ka cpepa 3aCTOCYBaHHS KOHIEIILIil TPaBOMIPHMX O4iKyBaHb IIPHU3BeAd A0 POPMyBaHHS He
MEHINOI KIAbKOCTi BU3HA4Y€Hb Ta IIEPEAIKY YMOB AASL BUKOPHMCTAHHA LIbOTO iHCTHTYTY, 1[0
B CBOIO Y€PTY IIPU3BEAO AO BIACYTHOCTI EAMHOI IPAaKTHKH MOTO 3aCTOCYBAHH:L.

PosrasiHeMO AeTaAbHillle IepIIy MACTAaBY AASI CYAOBOTO 3aCTOCYBAHHS KOHIJEIIIIiI “TIpaBo-
mipHux odikysaub.” Y ITocranosi Bepxosroro Cyay B cripasi N° 531/1443/20 Bip 25 Tpashst
2022 poxy Cya 3p0o6HB BUCHOBKHY, 1110 3aCTOCYBaHH i€l “TIPaBOMIPHOTO OYiKyBaHHS Y BiA-
HOIIEHHi AO 3aXMCTY peYOBUX ITPaB TIOBUHHO 3AIMCHIOBATUCA 3 yPaXyBaHHAM ITOAOXKEHD 1-T0
ITporoxoay Ao KoHBeHIil IPO 3aXKCT IIPaB AIOAMHY i OCHOBOIIOAOXKHHX CB060A (Hapaai
Takox — KOHBeHIIiI) Ta CTaBUTBCS Y 32A€KHICTD BiA MipH AOTPHMAHHS BUMOT €AEMEHTIB
IIPUHIIUITY BEPXOBEHCTBA [IPaBa — IPABOBOI IepeAbavyBaHOCTI Ta PABOBOI BUSHAYEHOCTI.
OcranHi 6yAyI0ThCS Ha IPe3yMIIIiil, 10 OOMeKeHHsI OCHOBHHUX IIPaB AIOAMHH Ta 3aIIPOBa-
AKEHHS I[IUX 0OMeXXeHb Ha IIPAKTHUIII AOIyCTHME AMIIIE 32 YMOBHU 3a0e3IIedeHHs epepbady-
BAHOCTI 3aCTOCYBAHHSI IIPABOBUX HOPM, BCTAHOBAIOBAHHX TAKUMH 0OMeXXeHHIMU.'* 3BOpoT-
HIM YMHOM, O4iKyBaHHs 0Ci0 He MOXYTb BIIAUBATU Ha 3MiHy IIPABOBOTO PEryAIOBAHHSI.
ITpaBomipHi O4iKyBaHHS y TAKOMY PO3yMiHHI IIOASITAIOTh Y TOMY, ‘IO SKIIO 0C06a OUiKye
AOCSITHEHHSI IIEBHOTO PE3YABTATY, AIFOUH BIATIOBIAHO AO HOPM ITpaBa, TO Ma€ OyTH rapaHTo-
BAHUIT 3aXUCT LUX O4iKyBaHb. !

BAuspkuit 3a 3mMicroM BucHOBOK 3pobaennuit Koncruryniitaum CyaoM Ykpainu, sKuit
y pimenHsx Bip 31 6epesus 2015 poxy N 1-pri/201S5 Ta Bip 11 sxoBTHS 2005 poky
Ne 8-pr1/200S BkasaB Ha Te, IO Aisl BUIlEHA3BAaHUX CKAAAOBHX IIPUHIIMITY BEPXOBEHCTBA
IpaBa CIPsIMOBaHa HA Te, 00 Cy0 €KTU IIPAaBOBIAHOCHH MAAM MOXAHUBICTb 3aBOAUMUTH Ha-
CAIAKH CBOIX Aifl 1 OyTH BIIeBHEHMMH Y CBOIX 3aKOHHUX OYiKyBAaHHSIX, IO HAabyTe HUMH Ha
ITiACTaBi YHHOTO 3aKOHOAABCTBA IIPABO, FIOT0 3MICT Ta 00Csr OyAe HUMHU peaAi3oBaHO.

7 TTocranosa Bepxosroro Cyay Bia 23 atoToro 2022 poky y cupasi Ne 700/301/20; ITocTanoBa
Bepxosroro Cyay Bia 29 yepsrs 2022 poky y cipasi N¢ 522/12192/17; ITocranosa Bepxosroro Cyay
Bip 26 ciurs 2022 poxy y cripasi Ne 761/3462/13-1.

$ [Tocranosa Bepxosuoro Cyay Bi 21 yepBrs 2022 poky y cripasi N¢ 826/14142/18.

° IlocranoBa Bepxosroro Cyay Bia 25 Tpasrs 2022 poky y crpasi Ne 531/1443/20.

' TTocranosa Bepxosroro Cyay Bip 19 ciuns 2022 poxy y ciipasi N2 207/3286/18.

"' TTocranoBa Bepxosroro Cyay Bia 25 Tpasrst 2022 poky y crpasi Ne 531/1443/20.
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¥ cBoiit mpakTui Bepxosauit Cyp, MOCHAAOYHCD Ha MPAKTUKY €BPOIENCHKOTO CYAY 3 IIpaB
atoaunn (Hapaai Takosk — €CITA), BUKOPHCTOBYE BUPOOAEHY OCTAaHHIM KOHIISIIIiIO “MaiiHa.”
Ocranns, 3a BusHaueHHsM Cyay, Mae aBTOHOMHe 3HAY€HHsI, He 0OMEKXYEThCS IIPABOM BAAC-
HOCTi Ha MaTepiaAbHi pedi Ta He 3aAeXKHTD Bip pOpMarbHOI KAacHPiKallii y BHYTpilIHbOMY
TpaBi: iHII IIpaBa Ta iHTepeCH, SIKi MOXKHA TIO3HAYUTH TEPMIHOM “AKTHBH,” TAKOXK OXOIIAIO-
I0THCSI IOHATTSIM BAACHOCTI Ta pO3yMIfOThCS sIK “MaitHo. "> “TIpaBoMipHi 0uiKyBaHHS TaKOX
MOXXYTb BUCTYIIATH 00 €EKTAMH IIPaBa BAQCHOCTI Ta OTPHMyBATHU IIPABOBHIT 3aXucT. "

LixaBo, mo €CITA pospisHsie ABa acIeKTH “PaBOMiPHOTO OYiKyBaHHS Y BiAHOIIEHH]
AO KOHIJeIii “MaitHa:” K BUIIPABAQHOTO CIIOAIBAHHS Ha epeKTUBHY peaAi3aliito IpaBa BAAC-
HOCTI Ta SIK 3aKOHHE OYiKyBaHHS HaAIA€HOI MallHOBUM IIPAaBOM OCOOH Ha IIepepOCTaHHS
LIbOTO TIpaBa y PaBO BAACHOCTI (OTPMMAHHS PaBa BAACHOCTI y MaiibyTHROMY).'* Y mocra-
HOBi Bip 30 ciursa 2013 poxy N2 6-1681c12 Bepxosruuit Cyp YkpaiHu BUSHAYUB OCTAaHHE K
“npaBo o4iKyBaHHs.

Sy nepuiomy, Tak i ApyromMy BHITAAKY 3aKOHHI OUiKyBaHHS MOXKYTb PO3TASIAQTHCS AHIIIe
y 3B'sI3Ky 3 IIPUHIJUIIOM “TIpaBOBOI BusHaveHOCTi.” CIipaBa y TOMY, IO 3aXHCT IIPAaBOMIPHHX
OYiKyBaHb Ha TIEBHMI1 CTAH pedeil y Maitby THbOMY (K 36epeskeHHs 32 BAACHUKOM HOTO TH-
TyAY, Tak i 0pOPMAEHHS [IPaBa BAACHOCTi Ha OCHOBI iCHyI040ro MaifHOBOTO IIpaBa) IOB A3aHi
3 peaaisanji€lo BU3HAYEHOTO 3aKOHOM HAAEXHOTO 0C00i Cy6'€KTHBHOTO IpaBa, HASBHICTIO
BIATIOBiAHHX e eKTHBHUX FOPHAUIHHX IIPOLIEAY P, SIKi SIKPa3 CAYTYIOTb OCHOBOXO MAaHTHOBOTO
IIpaBa Ta MOPOAXKYIOTh BUITAMBAIOYi 3 HHOT'O MPABOMIPHI O4iKyBaHHS YIaCHUKIB CyCITIABPHUX
BiaHOCHH. Taki BUCHOBKH HIATBEPAKYIOTbCSA TaKOX Io3ulieio BepxosHoro Cyay, sikuit
CXHASIETBCS AO AYMKH, IO AASL TOTO, 06 crioAiBanHs HabyAu crarycy aerirumuux (mpaso-
MipHFX ), BOHH IOBMHHI MaTH He AUIIe KOHKPEeTHHUI XapaKTep, aAe i IPyHTyBaTucs Ha HOpMmi
IpaBa Y¥ [IPaBOBOMY aKTi, 2 He IIPOCTO Ha HAAIL"

AeriTuMHe O4iKyBaHHS 3aBXXAU IIOB SI3aHe 3 Cy0 EKTHBHHM IIPABOM YU iHTEPECOM IIIOAO
MaiiHa. BoHO BMHHKA€ BHACAIAOK OPHAUYHOTO (AKTY, IKUH CIPUYHHSIE BAHUKHEHHS Y 0CO-
0¥ MaitHOBOTO IpaBa. SIKIO OCTaHHE, BHACAIAOK 3MiH Y TPaBOBOMY PeTyAIOBAHHI, BUAAHHS

'2 PimeHHs1 €BPOIEICHKOIO CYAY 3 IPAB AIOAMHHU LOAO IPHUIHITHOCTI 3asBH y crpasi “BpoHboBcbki
nporu Ioabmi,” Bip 22 uepsrst 2004, 3asiBa N° 31443 /96; Pinrenns €BpOIeNCchKOro CyAy 3 IPAB AANHU
y cipasi “Cyk poru Ykpainn™ Bip 10 6epesus 2011 poxy, 3asBa Ne 10972/05; Pimenns €Bpomneiicbkoro
CyAy 3 IpaB AropuHU y cipasi “©Oon Maasryas Ta inmi nporu Hivewunnu” Bip 02 6epesns 2005 poxy,
3asBu N 71916/01,71917/01 ta 10260/02.

! TTocranosa Bepxosroro Cyay Bia 05 sxoBrHs 2020 poky y cupasi N 305/1030/18; Pimenns
€BpOIEIICHKOrO CyAy 3 IpaB AIoAuHH Y cripasi “Tlaiin Beai Aeseaonment Atp. Ta inmi mporu Ipaanaii”
Big 23 sx0oBTHS 1991 poky, 3asiBa N¢ 12742/87; YxBasa EBpOIIEHCBKOTO CYAY 3 IIPaB AFOAMHH Y CIIpaBi
moao npuitasTHOCTI 3as8H “S. v. The United Kingdom” Bip 13 rpyans 1984 poxy, sasiBa Ne 10741/84.
'* PinreHHs: EBPOIIEIICHKOTO CYAY 3 IPaB AIOAUHH Y cripasi “Pepoperko mporu Ykpainu” Bip 01 depBHs
2006 poxy, 3asiBa N2 25921/02; PimenHst €Bpomencbkoro Cyay 3 pas AIoAUHH y cripasi “Crped nporu
Croayuenoro Kopoaiscrsa” Bip 24 yepsrs 2003, 3asiBa N2 44277/98; PimeHns: €BpOmencbkoro cyay
3 mpas Aropunn y crpasi “H. K. M. npotu Yropmunu” Bis 14 Tpasus 2013 poky, 3asBa N2 66529/11.
'S TTocranosa Bepxosroro Cyay Bia 13 ciuns 2021 poky y cupasi Ne 570/5323/17; ITocranosa
Bepxosnoro Cyay Bip 26 ksiths 2021 poxy y crpasi Ne9901/46/21; ITocranosa Bepxosroro Cyay
Bia 21 TpaBus 2021 poky y cripasi N2 918/1048/20.
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aKTY IHAUBIAYaABHOI Ali, He MOXXe OyTH peaAi3oBaHe, TO TaKe IIPABO IO CYTi He € “HASIBHUM,
a BiaTak i He mipasrae 3axucty. Yepes e Cya BU3Ha€ IOpyLIIeHUM He IIPABO, A IPaBOMipHe
ouixyBanHs. O4iKyBaHHs 6epeTbCcsl y KOHTEKCTi 3abe3IedeHHs MOXKAMBOCTI peaaisarii oco-
0010 HAAEXKHOTO Ii1 Cy0 €KTUBHOTIO IIPaBa, SIKe OTPUMAHO Ha 3aKOHHII OCHOBI Ta IIOPOAXKYE
paljioHaAbHE CIIOAIBAaHHSA IOAO MOTO 6e3nepemKoAHo'1' peaz\isaui'l'.16 Sk mpuKAap MOXKHA
Ha3BaTH IPaBOMipHe OYiKyBaHHS HAa OTPUMAHHS Y BAACHICTb 3eMEAbHOIL AIASHKH ITiCAS Ha-
AQHHS ITO3UTHBHOTO PillleHHS OpraHy MiCI}eBOro CaMOBPSIAYBaHHS I[OAO AO3BOAY Ha PO3-
POOKY 0c06010 IIPOEKTY 3eMAEYCTPOIO;'” OUiKYBaHHSI IIIOAO 30€peXKeHHSI CePBITYTY MiCAs
IIepeAAHHs 3eMEABHOI AIASIHKH y IIPUBATHY BAACHICTS iHIIiM 0c06i;'® HabyTTs mpaBoMipHHX
O4iKyBaHb OAO OTPHMAHHS y Maii6y THOMY ITPaBa BOAOAIHHS MaitHOM (TIpaBo OpeHAN) e
AO YKAAQAEHHS BIATIOBIAHOTO AOTOBOPY OPEHAU Ha BUKOHAHHS AQHOTO PillIeHHs], IKMM ocobi
HAAQHO IIPaBO KOPHUCTYBAHHS 3eMEABHOIO AIASHKO0'" Ta iHmIi.

Y3araabHeHO MOXKHA Ha3BAaTH HACTYITHI YMOBH AASI BAHUKHEHHSI Ta 3aXUCTY IIPAaBOMIpPHUX
ouixyBanb (II0AO MaiiHa): a) MOTMepeAHs HASBHICTb MAHHOBOTO TIPaBa, SIKe BUHUKAO Y TIepeA-
GaueHui1/He 3260pOHEHHI 3aKOHOM CIIOCi6; 6) BIACYTHICTb parioOHAABHMX CYMHIBiB IIOAO
MO>KAHMBOCTI peaaisaril Takoro mpasa y MailOy THbOMY — IIOB I3aHICTh OYiKyBaHHSI 3 HACAIA-
KaM¥, Ha BUHUKHEHH: SKUX 0c06a 3aKOHHO MOXe CIIOAIBATUCS; B) HACTYIIHE OPYIIEHHS
paB 0cobu — 1mo3baBAeHHs 1i paHiie HabyTOro mpasa ab60 CTBOPEHHS MEPELIKOA Y HOro
peaaisarnii (3a YMOBH, IO Ije He € HACAIAKOM BAACHOI ITOBEAIHKH oco6n) ;20 r) HasBHICTD
IIACTAaB y [IPaBi AAS 3XHCTY TAKOTO IIpaBa Ta/abo ycTaAeHa CyAOBA IIPAKTHKA.

Sk 6a4nMO 3 HaBeACHOTO, 0OOB'SI3KOBUM ACIIEKTOM 3aXHCTY [IPABOMIPHOTO OYiKyBaHHS
SIK CKAAAOBOI YaCTHUHM MabHa?' € HasIBHICTh 3aKOHOAABYO1 HOPMHU K I[OAO IOPUAMIHOIO
3aKpilAeHHs/ BUSHAHHS ACPXKABOIO 32 0COOOI0 MAHOBOIO IIPaBa, TaK i IOAO ePEeKTHBHIX
MeXaHi3MiB 3aXHCTY TaKOTO “IPaBOMipHOro ouikyBanHs.>> Henpuitssrrs abo BTpara 4uH-
HOCTI 3aKOHOAQBYHMM aKTOM/ HOPMOIO Ma€ HACAIAKOM BIACYTHICTb IIPAaBOMIiPHOTO OYiKyBaH-
HsI 200 MeXaHi3My H0ro 3axucTy.>

!¢ TTocranosa Bepxosuoro Cyay Bip 26 ciums 2022 poxy y cumpasi Ne 761/3462/13-u; Ilocranosa
Bepxosnoro Cyay Bia 16 atororo 2022 poxy y cipasi N2 204/9189/19.

7 TTocTanoBa Bepxororo Cyay Bia 27 ksiTHst 2022 poky y crpasi N 532/571/20.

'8 TTocTanosa Bepxosroro Cyay Bip 05 sxoBrHs 2020 poky y ciipasi Ne 305/1030/18.

' TTocranoBa Bumjoro rocriopapcskoro cyay Ykpainu Bia 02 sxorast 2017 poky'y cripasi Ne 909/964/14/.
* TTocranosa Bepxosroro Cyay Bia 05 sxosrHst 2020 poky y cripasi N 305/1030/18.

*! PimeHHs €EBpONENCHKOTO CYAy 3 IIpaB AroauHu y crpasi “Crped nporu Crioayyenoro Kopoaiscrsa”
Bip 24 uepBHs 2003, 3asBa N 44277/98; PinenHss €EBPOIENCHKOTrO CYAY 3 IPAB AIOAUHU Y CIIPaBi
“H. K. M. mporu Yropmunu” Bis 14 Tpasrst 2013 poxy, 3assBa N¢ 66529/11; ITocranosa Bepxosroro
Cyay Yxpainu ip 30 ciurs 2013 poxy y crpasi Ne 6-16811¢12; TTocranosa Bepxosuoro Cyay Ykpainu
Bia 26 ciuns 2022 poxy y cipasi N2 761/3462/13-11.

22 TTocranoBa Beauxoi ITaratu Bepxosroro Cyay Bia 05 uepsus 2018 poxy y crpasi N 338/180/17;
ITocranosa BeankoiITaaaru Bepxosroro Cyay Bia 11 Bepecrs1 2018 poxyy cipasi N2 905/1926/16; ITocranosa
Beauxoi ITaaatu Bepxosroro Cyay Bip 30 ciurs 2019 poky y cipasi N0 569/17272/15-m.

3 PimenHst EBpPONENCHKOTO CyAy 3 IpaB AtopuHHM y crpasi “Komerpxuit mpotu CaoBauunuu” Big 26
uepsrst 2014 poxy, 3asiBa N 44912/98; ITocranosa Bepxosroro Cyay i 01 Bepecrst 2022 poky y crpasi
Ne 120/8450/20-a; ITocranosa Bepxosuoro Cyay Bia 21 kBitHs 2021 poky y cripasi Ne 360/3611/20;
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3 uporo mpasuaa Bepxosuuit Cya AOIyCKae MOOAMHOKI BUHSTKH, OAHAK TaKi OB sI3aHi
6iAbIIOIO MipOIO 3 HACTYTIHOXO MIACTABOIO AASL CYyAOBOI'O 3aCTOCYBaHHS KOHIIEMIil “npaBo—
MipHUX 04iKyBaHb,” MOBa IO sKi Beaacs Bume. Tax, mpasoMipHi ouikyBarHA (y posymiHHi
CKAAAOBOI YaCTHHH [IPaBa BAACHOCTi) MOXYTb BUHAKHYTH IIPH BiACY THOCTi 3AKOHOAQBIOIO
AKTY Y YCTAAEHOI CYAOBOI IIPAKTHKH Y BUIIAAKY HEAOTPHMAHHS BAAAHHM Cy0 €KTOM BUMOT
IOAO BYACHO, IOCAIAOBHOI, IPO30POI Ta 06IPYyHTOBAHOI IOBEAIHKH (HAIPUKAAA, TIPH BU-
pillleHHi IMTaHHA PO 3aTBEPAKEHHS IIPOEKTY 3€MAEYCTPOIO I[OAO BiABEACHHS 3eMeAbHOI
AIASTHKEL Y BAQCHICTD OPTaHOM MiCI}eBOrO CAMOBPSIAYBAaHHS He BPaXOBAaHO 00CTaBHMHH, SIKi
HiATBEPAXKYIOTb HEOOXiAHICTh BCTAHOBACHHSI CEPBITYTY Ha IIPOXiA AO 3¢MA€KOPHCTYBAHHS
inmoi ocobm).>*

Ha npoTtusary sumiesasHadeHoMy miaxoay, Bepxosuuit Cya 6iAbII pO3IIMpPeHO TAYMAYHUTD
3aXMCT IIPABOMIPHHUX OYiKyBaHb IIPH BUPIIIeHH] IMTaHb HAAEKHOI peaAi3aliil BAACHOI KOM-
neTeHwii Cy6 eKTaMU BAAQAHUX IIOBHOBakeHb (y mupoxoMy 3HaderHi ). TyT 6iapmoro Miporo
yBara IpHUAIASETHCS IPUHIIUITY “HAAKHOTO YPSIAYBAHHS,” a BUMOTH IIJOAO HAA@XKHOI, IIpo-
30p0il Ta MOCAIAOBHOI IIOBEAIHKM CTaBASITHCS BUILE 3aKOHOAABYOTO Ta iHAUBIAYaABHOIO aKTYy.
ITepm Bce, Ha OpraHu Aep>KaBHOI BAAAM IIOKAAAAETHCS BUMOTra 3allpOBAAMTH BHYTPIlIHI
MPOLIEAYPH, AKi IIOCHAATH IPO30PICTh 1 ACHICTD IXHIX AiM, MiHIMI3yIOTh PU3UK IIOMUAOK
i CIpUSITHMY T FOPHAMYHIl BU3HAYEHOCTI y IIpaBoBipHOCKHHAX.> TTpo 3axucT mpaBoMipHOTO
OUiKyBaHHS Y KOHTEKCTi Ha3BaHOI BUMOTH MOBA BEAETHCS SAKIIO: a) BHACAIAOK ITIPaBOBOTO
PeryAIOBaHHS 3i CTOPOHH Cy0 €KTa BAAAHUX IIOBHOBAXKEHDb Y 0COOHU HasiBHE PO3yMHe CIIOAL-
BAHHI, 1O CTOCOBHO Hel Cy6'eKT BAAQAHHX TIOBHOBXXEHD OyA€ ALSITH caMe TaK, a He iHaKIIe
(HampuKAQap, OUiKyBaHHS yYacCHUKIB CYAOBOTO IIPOBAAKEHHS PO Te, IO A0 HHUX IIiA 9ac
POBTASIAY CIIPaBU CYAOM GYA€ 3aCTOCOBAHO HAAeXKHY MPABOBY MpoLieaypy?); 6) cy6exr
BAAAHMX ITIOBHOBAXXEHb HE IPUINMAE 3aKOHOAABYI aKTH, X0Ya Ha HbOT'O TIOKAAAEHO BIATIOBiA-
HU1 0608 5130k’ (BUNAAKM BUHMKHEHHS IPOTAAUH y IIPABOBOMY PeTyYAIOBAHHI CyCIABHUX
BIAHOCHH; TYT TAKOX 3aCTOCOBYETHCS IIPABHAO IIPIOPUTETY HOPMH 32 HAFOIABII CIIPUSITAH-
28)29

BHM AASL OCOOH TAyMadeHHSIM Ta B) OpraHu Iy0bAiYHOI BAAAM AQIOTH OOIL[SHKM Ta Ipo-

INocTanosa Bepxosroro Cyay Bip 29 ciuns 2020 poky y crmpasi N¢ 802/2069/17-a; ITocTanosa
Bepxosroro Cyay Bip 30 xoBrHs 2019 poky y ciipasi N 753/23099/16-a; ITocranoBa Bepxosroro
Cyay Bia 01 Bepecrs 2022 poky y cripasi N 120/8450/20-a.

** ITocranosa Bepxosroro Cyay Bip 15 aumms 2021 poky y crpasi N 420/779/19; ITocranosa
Bepxosroro Cyay Bip 02 Bepecrst 2019 poxy y cripasi N2 810/4817/18; ITocrarnosa Bepxosuoro Cyay
Bia 05 sxoBTHs 2020 poxy y cripasi Ne 305/1030/18.

* [Nocranosa Bepxosuoro Cyay Bia 21 uepBrs 2022 poky y cripasi N¢ 826/14142/18.

*6 TTocranosa Beanxoi ITaaaru Bepxosroro Cyay Bia 12 TpaBrs 2022 poxy y cipasi Ne 877/0/15-21.
*’ TlocranoBa Bepxosroro Cyay Bia 19 ciuns 2022 poky y cripasi N2 207/3286/18.

*® ITocranosa Bepxosroro Cyay Bis 14 Bepecus 2021 poky y cupasi N2 909/243/18; ITocraHoBa
Bepxosroro Cyay Bia 09.11.2020 poxy y ciipasi Ne 904/2404/18.

* 1TixaBo, mo y TakoMy BUMaAKy BepxosHuit Cya He Mae 4iTkol mo3unii. Bin Moxxe mocuaarucs sk Ha
3araAbHi IPMHLMIHM 3aKOHOAQBYOTO PeryAI0BaHH (aHAAOTis IpaBa Ta aHAAOTis 3AKOHY), TaK i Ha OCHOBHI
TpaBa AFOAMHH i IPUHITHIIN IIPUPOAHOTO IPaBa, a TAKOXK 3aCTOCOBYBATH HOPMATHBHI aKTH, SKi BTPATHAK
upHHICTB. A0 1poro: ITocranosa Bepxosroro Cyay Bia 19 ciurst 2022 poxy y crpasi N0 207/3286/18.

72 ISSN 2227-7153  Philosophy of Law and General Theory of Law 1/2022



METO0/0M4HE 3HAYEHHA KATETOPIT “MPABOMIPHOO OYIKYBAHHA" BEPHEPA MAVXOOEPA. .

6YA)KYIOTI> LM BIAITOBIAHI OYiKyBaHHA. Taxum yuHOM cy6’eKTI/I BAAQAHHX ITIOBHOBAKEHb
CTBOPIOIOTD AASL OCi0 OOIPYHTOBaHI MIACTABH CIIOAIBATHCS HA OTPHMAHHS IIEBHUX IIPaB
[IOHAA Ti, IO TAPAHTYIOTHCS 3aKOHOM. ™

ITocuaanns Bepxosroro Cyay Ha OCHOBOIIOAOXHI ITpaBa, IPMHIIUIIN IPUPOAHOTO IpaBa
Ta HOPMATUBHY IIPUPOAY ODIIISTHOK Cy6 €KTiB BAAAHHX IIOBHOBaXK€Hb AO3BOASIOTH BECTH
MOBY IIPO KOHIIETIIIi0 “TIPaBOMIPHUX OUiKyBaHb He AMIIE 3 IIO3UILIii IPABOBOTO IIO3UTUBI3-
MY — SIK BUITAUBAIOYOTO 3 JOPUAMYIHOIO AKTY YM BAAAHOTO PO3IOPSIAKEHHS ACTITUMHOIO
CIIOAIBaHHSA Ha HAsSIBHICTD, IOBHOLIIHHICTD Ta 3aCTOCOBHICTD IIPAaBOBOI HOPMH Y BCiX MOXKAH-
BUX XMTTEBUX CUTYaIifX, aAe i 3acob6aMU COLIIOAOTIYHOTO MiIAXOAY AO TIpaBa.

ITocrAaHHS Ha NPHHIUITE IPUPOAHOTO MPaBa, sK i B IPHHIUII OyAb-sIKe 3BePTaHHS AO
TaKOT0, € CKOPiIlle CTUAICTUYHOIO (Piryporo, HiK peaAbHHM BUKOPHUCTAHHAM IIPHPOAHO-TIPa-
BOBHMX iAei un KoHIlemii. OAHAK, Ha 110 BapTO 3BePHYTH yBary, TAKa CUTYallis 30epiraeTs-
CSl AWIIE y TUX BUIAAKAX, Y KMX MOBa BEAETHCS IIPO ALSABHICTD OPraHiB BAAAHUX ITOBHO-
Ba)KeHb, APXKABHOTO BU3HAHHS NpaB i $pakTiB. Tiero Mipolo, KOO criip 3ap’sa3aHuiT Ha
IpaBax, iHTepecax Ta BUIAMBAIOYUX 3 HUX OUiKyBaHb PIBHHX MK c060I0 cy6’exTiB, Bepxo-
BHuI1 Cyp BBaXKa€ 32 MOXKAMBE BECTH MOBY SIK IIPO AOOPOCOBICHY MOBEAIHKY Ta PO3yMHICTb
3aAY4YeHHUX CTOPIH, TaK i Ipo B3aEMHe BpPaxXyBaHH: iHTepeCiB, yTPUMAHHS Bip HEAOOPOCOBic-
HUX Alit uut 6e3pisiapHOCTi.*! TIpy 4oMy BUMOTH pO3yMHOCTI Ta AOOPOCOBICHOCTI BUIIAMBAIOTD
Ta OOIPYHTOBYIOTHCS He 3 IIO3HIiI AOTPUMAHHS IPUIIUCY 3aKOHY, AA€ 3 NPUPOOU CAMUX CYC-
niavHux 8idHocun. HeposyMHOIO 41 HeAOOPOCOBICHOIO BUBHAETDCS ITOBEAIHKA, SIKA X0 i BiA-
IIOBiAA€ BUMOTaM 3aKOHY, OAHAK CYIIePEYUTh 3araAbHOIPUNHATUM, TAKUM, IO CKAAAKCS
Y CYCIIABHIM MPAKTHIH, CIOcO6aM MOBEAIHKH B TUIIOBHX CUTYalisx. Sk mpukaaa cyaoBa
IPaKTHKA HABOAUTD: HEOOI PyHTOBaHe IPUITHHEHH [IePeroBOpiB, IIPOIO3HIisl HepO3YMHUX
YMOB, 5IKi 3aBiAOMO € HEIIPUIHITHUMH AASI KOHTPAreHTa, BCTYII Y [IEPeroBOpH 6e3 cepio3HHX
HaMipiB (30Kpema 3 MeTOI0 3ipBaTH YKAAAEHHS AOTOBOPY 3 TPETHOI 0CO60I0, HAIPHKAAA
3 KOHKYPEHTOM HeAOBPOCOBICHOI CTOPOHH [IeperoBopiB), HePO3KPHTTS HeoOXiAHOI KOHTp-
areHTy iHpopMaril Tomo.*

Bumesrapasi MOHATTS PO3yMHOCTI Ta AOOPOCOBICHOCTI IIePeBAXXHO 3raAylOThCs ¥ KOH-
TEKCTi CYAOBOTO BCTAHOBAEHHS (paKTy 3AOBXMBAaHHSA YIaCHUKOM BiAHOCHH IMO3MTUBHUM
IpaBoM,>’ OAHAK BIACYTHICTb 3aKOHOAABYOI HOPMH He € IIEPeNIKOAOKO AASI CYAOBOTO 3aXHC-
Ty IIPAaBOMIPHHUX O4iKyBaHb yIACHHUKIB CYCIIABHUX BIAHOCHH.>

BumesnkaapeHe AO3BOASIE TPOCAIAKYBaTH HeroCAiAOBHICTh Bepxosroro Cyay, Heysro-
AXEHICTh MOrO MO3ULIN MIOAO 3aCTOCYBAHHS KOHIIENIl IPAaBOMIPHUX OYiKyBaHb: SKIIO

3 TTocranosa Bepxosuoro Cyay Bip 01 BepecHs 2022 poxky y crpasi N¢ 120/8450/20-a; ITocTanoBa
Bepxosroro Cyay Bip 09 uepsus 2022 poxy y cupasi Ne 300/1617/20; Pimensst Apyroro ceHary
Koucruryniitnoro Cyay Ykpainu Bip 07 ksits 2021 poxy y cripasi Ne 1-p(11)/2021.

*! Taxuil mAXiA 3acTOCOBYETCsI CYAOM TAKOXK Y TOMY BUIAAKY, KOAH OPTaH A€P>KAaBHOI BAAAH BUCTYIIAE
He 5K Cy0 €KT BAAAHUX [IOBHOBaXKEHD, a SIK yYACHUK L{UBIABHUX 260 TOCIIOAAPCHKHX IPABOBIAHOCHH.

32 TTocranosa Bepxosroro Cyay Bi 30 ueprs 2022 poky y crpasi Ne 700/321/20.

33 ITocranosa Bepxosroro Cyay Bi 29 yepBrs 2022 poxy y crpasi N0 522/12192/17.

3 TTocranosa Bepxosroro Cyay Bis 27 aunms 2022 poky y cipasi N 907/584/21.
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y oaroMy BUmapAKy Cya 3aA0BOABHSIE TI030B, BU3HAIOYH TOPYIIeHIMH IPAaBOMIpPHi OuiKyBaH-
HS1, IOCHAQIOYHCh Ha X yKODiHeHiCTb y camiit cyTi npaBosipHOocuH (To6TO 6e3BiAHOCHO AO
TIPaBOBOI HOPMH), TO Y iHIIOMY — BIAMOBASIE Y 33A0BOA€Hi TO30BY Uepe3 BIACYTHICTb HOp-
MATHBHOTO 3aKpillAeHH: ITpaBa Y1 iHTepecy, M0AO SKHX Take OUiKyBaHHSI MOTAO BUHUKHYTH.
Take pi3HOYHTAHHSI T, BIAIIOBIAHO, BIAMIHHICTb y pO3yMiHHI iA€l “TIpaBOMipHHX O4iKyBaHb,”
CTBOPIOE He AHIIIe IIPOOAEMH AAS 3CTOCYBAHHS ITi€l KOHCTPYKIil CyAOM y BAQCHHX IIPaBO-
BUX ITO3UIIiAX, aA€ CTBOPIOE TAKOXX ITPABOBY HEBU3HAYEHICTD Ta CKAAAHICTD Y TOCHAAHHI Ha
1ji IPaBOBi MO3ULII OpraHAMH AePXKABHOI BAAAH, CYAAMU HIDKYMX iHCTaHINN (‘IaCTI/IHI/I STab
cr. 13 3akony Ykpainu “TIpo cypoycrpiit i craryc cyaais” Big 02.06.2016 Ne 1402-VIII),
a TAaKOXK I'POMaASTHAMH, SIKi 3BePHYAUCS 32 CyAOBHM 3aXHCTOM.

MoxHa IpuImycTUTH, IO 3a3HAYeHi CYIepeyHOCTi BUKAMKAHI BIACYTHICTIO €AMHOI AOK-
TPHHAADBHOI ITO3HILil IITOAO IIPABOBOI IPHPOAH IIPABOMIPHUX OYiKyBaHbD SIK TAKUX. YSBASIETH-
Cs1, IO y 3aIIOBHEHHI II0AIOHOI IPOraAMHU MOXYTb AOTIOMOTTH $piA0CO(CHKO-TIPABOBi PO3-
pobxu HiMenpkoro npaBo3Hasus Beprepa Maitxoepa (1918-2009). B ocHosy itoro
KOHIIENITYaAbHUX HAIPAIIOBAaHb IIOKAAACHO ITOEAHAHHS €K3UCTEHIIIaAICTChKOIO Ta COLIiO-
AOTIYHOTO MIAXOAIB AO IIPaBa, IO HAAAAO 3MOI'Y IPABO3HABIIIO BECTH MOBY IIPO HOPMATHBHY
IIPUPOAY TOI'O JKUTTEBOTO CTAHOBHUINA CIIPaB Ta COLIAABHMX POAEH, y SKMX IHAMBIAyaAbHE
ATOACBKE OYTTSI Y CBITi 3AIFICHIOETBCSI SIK YIIOPSIAKOBaHe coljiaabHe criBOyTTs. ConjaabHi poai
Ta BIAHOCHHH ICHYIOTb Ta 3MIHIOIOTHCSI 32 IIPUHIUIIAMH CITiBiCHYBAaHHSI, BMILIYIOTb Y cO6i
PE3YABTATH iCTOPMYHOTO Ta KyABTYPHOTO PO3BUTKY COLIiaABHUX iHCTHTYLiM. [x HOpMaTuB-
HICTb 3yMOBA€Ha IX “IIPUPOAHICTIO,” BOHH iCHYIOTb SIK CTaH [IOIIEPEAHBOI YIIOPSAKOBAHOCTI,
SIK TIOPSIAOK, KU AQHUH AO BCAKOI BUMOTH 3aKOHY UM BAQAHOTO posnopsipxeHHs. ITpaso
TYT IIOCTA€ Y BUTASIAI KOHKPETHOI, He ITOB SI3aHOI 3 TPUINCAMH 3aKOHOAABYOI HOPMH, COLYi-
AABHO-POABOBOI BUMOI'H AO TIOBEAIHKH IHIIMX AIOACH.

Biarax mpaBoMipHi 04iKyBaHHS SIK CITOAIBaHHSA Ha Te, IO KOXKEH y ITeBHIM POAi 4u cTaHO-
BHII 6y,A,e BecTH cebe Tak, K HAA€XUTh MOro POAIL Y1 BUIIAMBAE 3i CTAHOBUINA, MAIOTh
y Marixodepa moaBifiHe cMHCAOBe HaBaHTXeHH:. BOHI 0OAHOYaCHO BUCTYIIAIOTD K MipOXO
BAACHOI IIOBEAIHKH, TaK i IIPE3YMIILII€E0 TOr'O, IO iHIi TAKOX HE IIOPYLUIYBAaTUMYTh BUMOT,
33aAQHUX IXHIM aKTYaAbHUM COI[iAABHUM CTaTyCOM. 3 I[bOTO IIPUBOAY $pir0CcO IMpaBa TAKOXK
3a3HAYAE, 110 “TIPOAABLIO S IIiKABUIT AMIIIE SIK ‘YeCHUI MOKYIIELb, YUHIO AUIIE SIK AOOPHIT
BUUTEAD, CYCIAOBI SIK ‘CAQBHUI CYCiA, SIK CHH, 6aTbKO 4H YOAOBIK.”*® TakuM 4nHOM BipAOyBa-
€TbCS Y3rOAKEHHS B3aEMHHUX IIPaB, 3aKAAAAETHCS OCHOBA AASL QOPMYBAHHS B3aEMHHUX
060B’sI3KIB Ta 03By4eHHs KOHKPETHOI IIPaBOBOI BUMOTHU AO IIOBEAIHKU KOHTPAreHTa y CO-
IiaAbHiA cuTyanii. QakTHIHO TyT MOBa BEAETHCA IIPO NPABOBICb MAK020 04iKY6AHHS, SKe
BUHUKAO y pe3ysvmami ycmarenoi ma baxanoi abo donycmumoi nosedinku y coyiarbHomy
cnisceimi, sxke, 00HAK, He NIOKPINAEHO 3aK0H00A84010 HOPMOTO.

ITpu nbomy caip 3ayBakuTy, 110 HiMelbKuil $piaoco$ mpaBa He 3amepedyBaB epeKTUBHICTD
MIO3UTUBHOTO IIPaBa, A, HABIIAKHU, OO PyHTOBYBAB B3A€MOAOIIOBHIOBAHICTH FOTO iAol 3 OCHO-

35 Werner Maihofer, Recht und Sein. Prolegomena zu einer Rechtsontologie (Frankfurt am Main: Vittorio
Klostermann, 1954), 119.
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BaMHU eK3UCTEHI[iaAbHOTO IPHUPOAHOTO IpaBa. TakuM YMHOM HaBeAeHe POPMYAIOBAHHS
IPaBOMIPHOTO OYiKyBaHHS AO3BOASIE TOBOPHUTH IIPO HHOTO SIK IIPO MOXXAMBHIT 3aCib T0AO-
AQHHS 3aKOHOAABYUX KOAi3il Ta IPOTAAWH.

PosyminHs MpaBoMipHUX O4iKyBaHb SK ITOIIEPEAHBO 3aKAAACHHUX Y SKUTTEBI POAI i coti-
AABHI CUTYaIlil, y IKMX TaKi POAi 3yCTPi4aroThCs, € OCHOBOIO AAS BU3HAHHS Ta 3aXMCTY TaKMX
OuiKyBaHb Ta IIOXiAHUX 3 HUX BUMOT AO TIOBEAIHKH iHIIMMX 3aAyJEHUX Y CUTYALIiIO 11 yYaCHUKIB.
TakuM YMHOM MOBa TAKOX BEAETBCS IIPO AO3AKOHOAABUE iCHYBAHHS MEeBHUX (TlepeA)paB
i (mepea) 0608 13KiB, OCHOBY SIKMX CKAQAQIOTH He MIO3UTHBHI HOPMH TPaBa, a Ti CyCIiAbHi
BIAHOCHHH, SIKi CPOPMYBAAKCS iCTOPHYHO, € YCTAACHUMH Ta IPUIHSITHUMY, i SKi BiAOOpa-
5KaIOTh piBeHb COLIaAbHOTO, KYABTYPHOT'O, eKOHOMIYHOTI'O TOILIO PO3BUTKY CyCIIiAbCTBA. Taki
(mepea)mpaBa i (mepea) 0608 13KH MmicAsl iX 3aKOHOAQBIOTO BU3HAHHS 3aXMIIAKOTHCS HA PiBHI
npaB Ta 060B’A3KIiB. Y TOMY X BUIIAAKY, SKIIIO 3aKOHOAABYAa HOPMa HediTka abo BiACyTHS,
BOHH iCHYIOTb Y BUTASIAl BUIIPABAAHHX CYTTIO/ TIPHPOAOIO THX CYCITIABHUX BIAHOCHH, Y MEXK-
ax SIKHX CKAAAMCS, @ TOMY i “TIpaBOMIpHUX ~ O4iKyBaHb, SKi MAASTaioTh 3axucTy. OCTaHHiM
3AIMCHIOETbCA Y€Pe3 BCTAHOBACHHS AIICHOTO 3MICTY THX ITPABOBIAHOCHH, SIKi CKAAAHCS MK
YYaCHUKAMU CUTYALIil Ta 3CTOCYBaHHS THX IIPABOBUX HACAIAKIB, sIKi “3a3Biyait”/ “odikyBaHO”
HACTYIAIOTh ¥ TAKUX BiAHOCHHAX.

TakuM 4HHOM, TOTIPH BiACYTHICTD 30BHIIIHIX 3B sI3KiB MK iAesiMH HiMeI[bkoro ¢pirocoda
IpaBa 3 Cy4acHOIO MpakTHKOI0 BepxoBHoro Cyay 1IOAO 3aCTOCYBaHHS KOHIIEIIIii “IpaBo-
MIpPHHUX O4iKyBaHb,” MXK HUMH IIPOCAIAKOBYIOTBCSI TAUOOKI BHY TPIIIHI BIATIOBIAHOCTI y pa-
Kypci npobaemaTuky. MoBa Iepi 3a Bce CTOCYETHCS THX BHITAAKIB, KOAH CITp BUHUK MK
PIBHHMH, He [IOB'SI3aHIMH 3 AeP>KaBoI0 Ta 1i MexaHi3MaMu cy0 exTamu, koau Cyp Mae 3amMory
IepeBipUTH CIPABXKHIO IIPUPOAY ITPABOBIAHOCHH, IJO CKAAAMCS MK CTOPOHAMH Ta 3aCTO-
CyBaTH caMe Ti IIPaBOBI HACAIAKH, SIKi € PO3YMHHUMH, IIepeAOadyBaHIUMHU Ta OYiKyBaHUMIL.
3 mi€l 5K mo3uIil — Imo3uIil CIIPABXXHbBOTO 3MICTy CYCITIABHUX BIAHOCHH Ta 3aKAAQAE€HUX Y IX
OCHOBY OOIDYHTOBAHHX O4YiKyBaHb IIEBHUX IIPAaBOBHX HACAIAKIB — BepxosHuit Cyp Moxe
3AIICHIOBATH QHAAIL3 IIOBEAIHKYU YIACHUKIB TPAaBOBIAHOCHH Ta BU3HABATH il ,A,06poc013iCH0Io
Ta PO3YMHOIO Y HeA0OpocoBicHOM i Hepo3yMHO0. PirocoPpcbko-IpaBOBa KOHIEIILIis
Maiixodepa Hapae smory BepxosHoMy Cyay MOAOAATH BiACYTHICTD AOKTPHUHAABHOI OCHOBH
BAAQCHHX IIPaBOBHX ITO3MULIIf IOAO 3aCTOCYBAHHS KaTeropii “paBOMiIpHUX O4iKyBaHb, SKa
He OXOIIAIOETHCS 3MiCTOM IO3UTHUBHO-IIPAaBOBOI HOPMH, YHiIQiKyBaTH 3aCTOCYBaHHS ITi€l
KaTeropii Ta BiATaK YAOCKOHAAMTH BAACHY CyAOBY IPaKTHKY.

Ill. BucHoBKM

IHCTUTYT MpaBOMiIpHOTO OYiKyBaHHS 32 OCTaHHI POKH CTaB BAKAUBHUM MeXaHi3MOM 3a-
XHCTY IIpaB Ta iHTepeciB. BiH TakoX OTpUMAaB MIHPOKe OOIPYHTYBAHHS Y CYAOBIM IIPAKTHII
BUIIUX CyAOBUX iHCTAHIJifl, OAHAK, TIOKU 6e3 AocTaTHBOI cucTeMaTu3anii. Hassana CUTYyallid
Mag€, OKpiM 3araAbHOBIAOMUX HEAOAIKIiB, CYTTEBY IepeBary — KO>kHa HaCTYIIHA XUTTEBA CH-
TYyallid Ta CIIip, IO BUHUK Ha Il OCHOBI, PO3rAsSIAQIOTHCS iIHAMBIAYaAbHO, 6e3 mabAoOHHOTO
IIOCHAQHHS Ha CYAOBY ITPAKTHKY, IO CKAAAACHL.
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Cydvacuuit mipxia Bepxosroro Cyay moa0 3acTocyBaHHS KOHIIETIIIi “r[paBOMipHHx OoYi-
KyBaHb BHUXOAMTb 32 PaMKH il Aerictcpkol iHTeprperanil. [Tocraarourcs Ha KOHCTPYKIHi
“3araAbHUX KOHCTUTYLIMHNX IPUHIUIIB, “QyHAAMEHTAABHUX 3aCaA IPaBa,” “PUHIUIIB
IPUPOAHOTO IIpaBa,” “OCHOBHUX IpaB AloAuHH,” Cya, X04a i He IPSIMO, aAe 3BEPTAETHCS AO
IIPUPOAHO-TIPAaBOBUX KOHIIETILIi (nepm 3a BCe THX, IO TIOB SI3aHi 3 COI[iOAOTTIHMM ITIAXOAOM
AO npaBa). ITonsaTTs po3yMHOCTI, AO6p0COBiCHOCTi, HeOOXiAHOCTI TaKol OBEAIHKH, KA
BIAIIOBIAQ€ CYCITIABHO IIPUIMHSITHUM/ AOIIyCTHMUM IIPAaBUAAM GEPYyThCS He AMIIE Y TOMY,
YCTaA€HOMY PO3yMiHHi, sIKe BAPOOAEHO BITYH3HSIHO Ta MDKHAPOAHOIO CYAOBOIO IIPAKTUKOIO,

dirocodcpko-nipaBoBa KoHIemnIis Maiixodepa, y Mexax sIKOi pO3KPHBAETHCS MEXaHi3M
BHUBEAECHHS NIPAaBOBOI BUMOTH 3 COLIIaAbHMX POAEH Ta XXUTTEBUX CHUTYal[il, y AKUX TaKi
POAi 3ycTpivaloTbCs, MOXKe CTaTH epeKTHUBHUM MeXaHi3MOM 3aIIOBHEHH iCHYIOUUX IIPO-
FaAMH AOKTPHHAABHOTO OOIPYyHTYBaHHS KaTeropii IpaBoMipHOTo o4ikyBaHHs. B ocHOBY
CYAOBHX pillleHb MOXe OyTHU IIOKAAAEHO SIK MaiixoepiBchbke PO3yMiHHS “PO3yMHOCTI”
POABOBHX OYiKyBaHb SK THIOBUX, IOBTOPIOBAHUX Ta HOPMaTHBHUX (BAacHe Ha ipelo
“posyMHOCTi” Cya HailyacTille MOCHAAETHCS Y BAACHIX piIlIeHHHX) , TaK i mipXip HiMelb-
KOTO IPABO3HABIIA IOAO B3AEMOAOIIOBHIOBAHOCTI ITOAOKEHD IPUPOAHOTO IIPaBa Ta
IpaBa MO3UTUBHOTO.

TTOARABIIOTO AOCAIAYKEHHS OTPe6YIOTh IMTAHHS ) 3aXUCTY IPABOMIPHOTO OYiKyBaHH,
BHHUKHEHHS SIKOTO IIOB s13aHe 3 BUKOHAHHSIM IIeBHUX, 3aKOHOAABYO BU3HAYEHHX YMOB;
6) KOHKYPEHIIiI AeTITUMHUX CITOAIBaHb; B) HACAIAKM 3BOAIKAHHS peaaisaril abo 3BEPHEHHsI
32 33XUCTOM BHITPABAAHUX OUiKyBaHb; ') 0COBAMBOCTI peanisariii/ cyAOBOTO 3aXUCTY IpaBo-
MipHHX O4iKyBaHb, SIKi MAIOTh CBOEI0 OCHOBOIO MaTepiaAbHe ab0 X IpoLjecyaAbHe npaBo/
iHTepec. AaHi IUTAHHS He CTaBAaAM IPEAMETOM AOCAiAKeHHST Marixodepa, opAHAaK cripoba
HAAATH HAa HHUX BiAITOBiAb HIASIXOM 3aCTOCYBaHHS IIOTASIAIB ITbOro $pirocoda mpaBa y AKOCTI
METOAOAOTII MOXKe AQTH IO3UTUBHI pe3yAbTaTH. IIuTaHHS TeMIOpaAbHOI 3yMOBAEHOCTI
IIPAaBOBHX BUMOT, 1[0 BUBEACHI i3 CHHI yASPHMX )KUTTEBUX CUTYaLIil, y>Ke CTAaBAAM IIPEAMETOM
AOCAIAKEHHS Y BITUM3HsHII Ppirocodil mpasa.*®

© 1. Becara, 2022
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Ipuna Becara. MeTopoAOTiYHE 3HAUEeHHS KaTeropii “npaBomMipHoro ouikysanus” BepHepa
Maiixodepa Ars1 cyaoBoi npakTuku Bepxosroro Cyay

Anoranis. CTaTTs IpUCBsSYeHA aHAAI3Y aKTYaAbHOI CyAOBOI pakTHKU BepxoBHOro Cyay moao
TAyMa4eHHsI Ta 3aCTOCYBAHHI KOHIIEIIi “IPaBOMIPHIX O4iKyBaHb. 3 METOIO AETAABHOTO QaHAAI3Y
AQHOTO iHCTUTYTY, cdepy Horo 3acTocyBanHs Bepxosuum CyaoM aBTOPOM yMOBHO ITOAIACHO Ha TPH
okpeMi 6A0ku: 1) IIOAO 3aXHCTY MpaB Ha MARHO — PO3YMHI OUiKyBaHHS K CKAAQAOBA TIOHSITTS “MaiiHa;”
2) IOAO HAAEKHOI peaAisanil BAACHOI KOMIIeTeHNT Cy0 eKTaMI BAQAHUX IIOBHOBA)KEHb; Ta 3) I[OAO
AOOPOCOBICHOI Ta pO3YMHOI II0BEAIHKHU PIBHUX MDK COOO0 YYaCHHKIB IIpaBOBIiAHOCHH. BeTanoBAEHO,
IO B KOXKEH 3 LIUX OAOKIB BKAAAEHO BiAMiHHE PO3yMiHHS ipel MPaBOMIPHHUX OYiKyBaHb, MOPAAOK
Ta yMoBH 1i 3actocyBaHHs CypaoM. ITpocaipkoByroTbcst ABi moasipHi nosunii Cyay: SKIIO y OAHOMY
Bunaaky Cya 3aA0BOABHSIE [T030B, BU3HAIOUHM IOPYIIEHUMH IIPAaBOMIPHI O4iKyBaHHs, II0CHAAIOYHCH
Ha IX yKOpiHeHicTb y caMmiit cyTi mpaBoBiaHOCHH (TO6TO 6€3BiAHOCHO AO TTPaBOBOI HOPMH), TO
Y IHIIOMY — BIAMOBASIE y 3aA0BOA€HI ITO30BY Yepe3 BIACYTHICTh HOPMAaTUBHOTO 3aKPIlIACHHS IIPaBa YU
iHTepecy, IMOAO KX TaKe O4iKyBaHHSI MOTAO BUHUKHYTH. ABTOPKOIO OOIPYyHTOBY€ETbCS TBEPAIKEHHS,
o HerocAipoBHicTb BepxosHoro Cyay, Hey3roaXXeHicTb HOTO IIO3HILiH IOAO 3aCTOCYBAHHS KOH-
LieNLii IpaBOMiPHMX OYiKyBaHb TI0B’s13aHa 6iABIIOI0 MipPOIO 3 BIACYTHICTIO HAA€XHOI AOKTPHUHAABHOL
ImiAOCHOBH. 3aIpONIOHOBAHA eK3UCTeHIliaAicTChKUM pirocodom mpasa Beprepom Marixopepom
(1918-2009) iaes “posymunx”/“npupoannx”/“npaBomipHux” 09iKyBaHb MOTAQ 6, Ha AyMKY aBTOPKHY,
CTaTH IIi€I0 AOKTPUHAABHOIO CEpPIIeBUHOIO Ta CIIPUATH YHiPiKyBaHHIO PO3yMiHHS KaTeropii nmpaso-
MIPHOT'O O4iKyBaHHS y CYAOBii mpaxTuifi. OKpeMUM acIIeKTOM AOCAIAXKEHHS BUCTYIIHAO 3 SICyBaHHS
HasBHOCTI/ BIACYTHOCTI 3B’13KiB MIXK Cy4aCHOIO CYAOBOIO IHTepIIpeTALli€l0 KOHIIeIIii “IpaBOMipHUX
O4iKyBaHb 3 HOTO AOKTPUHAABHUM TAYMAadeHHSM — IOrAsiaaMu Maiixodepa — Ta BCTAHOBACHHS
MOYKAHMBOCTI 3aCTOCYBaHHA iaelt HiMel[bKoro ¢irocoda rmpaBa AASI AOKTPHHAABHOTO 06rpyHTyBaHH51
IHCTUTYTY IPaBOMIPHUX OYiKYBaHb y THX MEXKaX Ta IIPY 30epeskeHHI TOTo 3MIcTY, SIKi € HeOOXiAHUMU
Ta AOCTaTHIMHU AASI €peKTUBHOTO CYyAOBOTO 3aXHUCTY. Y IIPOIIOHOBAHI PO3BiAIll aBTOPKOIO BKA3YETHCS
Ha HeOOXiAHICTD BpaxyBaHHS y CyaOBiit mpaxruii Bepxosroro Cyay A0BoaiB HiMerpkoro dpirocopa
IpaBa MIOAO MPaBOBOCTI Ta HeobOxipHOCTI 3aXMCTy TAaKOTO OYiKyBaHHs, SIK€ BUHMKAO y Pe3yAbTaTi
yCTaAeHOI Ta 6axxaHoi 260 AOITYCTHMOI IIOBEAIHKH y COLIIaABHOMY CIIBCBITi, OAHAK He MIAKPIIIA€HO
3aKOHOAABYOI0 HOPMOIO. ITpraoMy, 3aCTOCYBaHHS TAKOTO IAXOAY MAa€ OYTH IIOKAAAEHO B OCHOBY
ycix mosunii Cyay, y SIKIX MOBa BeAThCA IIPO IIPABOMipHi OUiKyBaHHS, He3aAXKHO BiA TOTO, UM TaKi
OYiKyBaHHS BUHHUKAM Ha OCHOBI HasBHOTO IIPaBa YU iHTepecy, YU MOTEHLINHOT0, “Mail6yTHHOTO”
IIpaBa, Y¥ 0B 'I3aHi BOHU 3 BAAAHOIO AISIABHICTIO YIIOBHOBXKEHHUX Cy0 €KTiB, U1 BHUHUKAM Ha OCHOBI
MPUBATHONPABOBUX BIAHOCHH TOMLIO.

KarouoBi cA0Ba: “IipaBoMipHi O4iKyBaHEHs;” Ka3yaAbHe TAyMadeHHsI HOPM IIPaBa; IIPaBO3aCTOCYBAHHS;
corioaoriyHuil maXia Ao npaBsa; Bepuep Maiixodep; Bepxosuuii Cya,.

Hpuna Becara. MeTopo0AOrHYecKoe 3HAUEHHE KATErOPUHU “HPABOMEPHOrO OKHAAHHS
BepHepa Maitxodepa aas cyae6HoiT pakTiku BepxosHoro Cyaa

Annoranus. CraTbsi IOCBSILIeHA AaHAAU3Y AKTYAABHOM CyAeOHO pakTuku Bepxosroro Cyaa o
TOAKOBAHUIO ¥ [IPMIMEHEHHIO KOHLEIIIIHU “TIPABOMEPHbIX OKMAAHUIL. B IjeAsIX AeTaAbHOTO aHAAU32
AQHHOTO HHCTHTYTA, cdpepa ero npumeHeHus: BepxoBubiM CyAOM aBTOPOM YCAOBHO pa3peAeHa Ha
TPH OTAEABHBIX 6A0Ka: 1) 110 3aIjuTe MPaB Ha UMYILECTBO — Pa3yMHbIe 0KMAAHHUA KAk COCTABASIONIst
HOHATHS “UMyINeCTBa;” 2) OTHOCHTEABHO HapAeXKaIedt peaAnsanuy COOCTBEHHO KOMIIETEHIIUH
Cy6’heKTaMH1 BAACTHBIX TOAHOMOYHIA; # 3) OTHOCHTEABHO AOGPOCOBECTHOTO U Pa3yMHOTO MOBEACHHUS!

PaBHBIX MEXXAY CO0O0I y4aCTHHIKOB IIPABOOTHONICHUI. YCTAHOBAEHO, YTO B KXKABIH U3 9THUX GAOKOB
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BAOJXEHBI Pa3HO€ IIOHIMAHHe HAEH [IPABOMEPHBIX OXKUAAHHI, TOPSAOK U YCAOBIS €€ IPHMeHeHNs
Cyaom. ITpocaesxxuBarorcst ABe moasipbre mo3unun Cyaa: ecan B oAHOM caydae Cyp YAOBAETBOpPSIET
VK, IIPU3HABASI HAPYILIEHHBIMY IIPABOMEPHbIE OXXUAAHUSL, CCHIAASICH HA X YKOPEHEHHOCTD B CAMO
CyTu mpaBooTHOmeHuil (T.e. 6€30THOCUTEABHO TIPABOBOI HOPMBI), TO B ADYTOM — OTKa3bIBaeT
B YAOBAETBOPEHHH HCKA M3-32 OTCYTCTBHSI HOPMATUBHOTO 3aKPEIIACHIS [IPaBa A HHTEpPeca, [0
IIOBOAY KOTOPBIX TaKOe OXKMAAHHE MOTAO BO3HUKHYTb. ABTOP 00OCHOBBIBAET YTBEPKACHHUE, UTO
HeIoCAeAOBaTeABHOCTh BepxoBHoro Cyaa, HECOrAACOBAHHOCTD €T0 MO3HIMIL 10 IPUMEHEHHIO
KOHIIEIII[MY IIPABOMEPHBIX OXKHAAHUI CBsI3aHa B OOABIIEN CTEIIEHH C OTCYTCTBHEM HaAAEKAIel
AOKTPHHAABHOI OCHOBBL IIpepAoskeHHAS 9K3UCTEHIHAAUCTCKUM Ppraocopom mpasa Beprepom
Maitxopepom (1918-2009) mpes “pasymusIx”/“ecTecTBeHHBIX / “IIPABOMEPHBIX” OXKUAAHUIT MOTAQ OBl
IO MHEHHIO aBTOPA, CTATh ITOM AOKTPHHAABHOM CEPALIEBUHOI H CIIOCOOCTBOBATH YHU(PHIIUPOBAHUIO
[OHMMAHU KaTErOPUH IPABOMEPHOTO OXKMAAHUS B CYAeOHOM mpakTuKe. OTAEABHBIM aCIIEKTOM
HCCACAOBAHIS BBICTYIIMAO BBUICHEHVE HAANYNSL/ OTCYTCTBHS CBS3€l MESKAY COBPEMEHHOM CYAeOHOM
HHTepIIpeTaluel KOHIENINN “IPaBOMEPHBIX OXUAAHUI U €e AOKTPHUHAABHBIM TOAKOBAHHEM —
B3rAsiAaMu Maiixodepa — U yCTaHOBACHHE BO3MOXHOCTHU IIPHMEHEHNS HAeH HeMelKoro praocoda
IpaBa AASL AOKTPUHAABHOTO OOOCHOBAHMS MHCTUTYTA IIPABOMEPHBIX OXXUAAHUIL B TeX IPEAEAAX
U [IPF COXPAaHEHHHU TOTO COAEPIKAHUSI, KOTOPBII SIBASIFOTCSI HEOOXOAUMBIMU M AOCTATOYHBIMH AASI
addexTUBHOM CyAeOHOM 3amuThL. B mpeasaraeMoii pasBeake aBTOp yKasbIBaeT Ha HEOOXOAUMOCTD
ydeTa B cyaebHOI pakTike Bepxosroro Cyaa AOBOAOB HeMENKOTO $HAOCOPa IIPaBa O IPABOBOM
XapakTepe U HeO0OXOAMMOCTH 3alUThI TAKOTO OXKHAQHYISL, BOSHHUKILEIO B PE3YABTATe YCTOSBLIETOCS
H)K€AAEMOTO HAM AOIIyCTHMOTO IIOBEACHIS B COLIMAABHOM MUPE€, KOTOPOE, OAHAKO, He IOAKPEIIACHO
3aKOHOAATeABHO HOpMOIL. IIprudeM prMeHeH e TAKOTO IOAXOAQ AOAXKHO OBITH IOAOSKEHO B OCHOBY
Bcex moautirii Cyaa, B KOTOPBIX PeUb UAET O IIPABOMEPHBIX OXKHAAHUSIX, HE3aBUCUMO OT TOI'0, BO3HHKAH
TaKye O)KHAQHIS HA OCHOBE MMEIOL[Erocsl [PaBa AU HHTepeCa AU [TOTEHIINAABHOTO, “Oyaymiero”
[IpaBa, CBSI3AHBI OHU C BAACTHOM AESITEAPHOCTBIO YIIOAHOMOYEHHDIX CyObEKTOB MAY BO3HHKAM Ha
OCHOBE YaCTHOIIPABOBBIX OTHOIIEHHUI U T.II.

KaroueBble cAOBa: “TIpaBOMepHbIE OXHAAHMUS; Ka3yaAbHOE TOAKOBAHIE HOPM IIPaBa; IIPaBo-
[pHUMeHeHNe; COLIMOAOTUIECKHIT TOAXOA K IIpaBy; Beprep Maitxodep; BepxosHsiit Cya.

Iryna Besaha. The Methodological Significance of Werner Maihofer’s “legitimate expectation”
Category for the Judicial Practice of the Supreme Court

Abstract. The article is devoted to the analysis of the actual judicial practice of the Supreme
Court regarding the interpretation and application of the concept of “legitimate expectations.” For
the purpose of a detailed analysis of this institute, the scope ofits application by the Supreme Court
is conditionally divided by the author into three separate blocks: 1) regarding the protection of
property rights — reasonable expectations as a component of the concept of “property;” 2) regarding
the proper implementation of their own competence by subjects of authority; and 3) regarding the
good faith and reasonable behavior of equal participants in legal relations. It has been established that
each of these blocks has an excellent understanding of the idea of legitimate expectations, the order
and conditions of its application by the Court. Two polar positions of the Court are followed: if in
one case the Court satisfies the claim, recognizing that legitimate expectations are violated, referring
to their rootedness in the very essence of the legal relationship (i.e. regardless of the legal norm),
then in the other case — it refuses to satisfy the claim due to the lack of normative consolidation
of the right or interest, for which such an expectation could arise. The author substantiates the
statement that the inconsistency of the Supreme Court, the inconsistency of its positions regarding
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the application of the concept of legitimate expectations is largely due to the lack of an appropriate
doctrinal foundation. The idea of “reasonable”/“natural”/“legitimate” expectations proposed by
the existentialist legal philosopher Werner Maihofer (1918-2009) could, in the author’s opinion,
become this doctrinal core and contribute to the unification of the understanding of the category of
legitimate expectation in judicial practice. A separate aspect of the research was the clarification of
the presence/absence of connections between the modern judicial interpretation of the concept of
“legitimate expectations” and its doctrinal interpretation — the views of Maihofer and establishing
the possibility of applying the ideas of the German philosopher of law for the doctrinal justification
of the institution of legitimate expectations within those limits and at preservation of those contents
which are necessary and sufficient for effective legal protection. In the investigation proposed by the
author, the need to take into account in the judicial practice of the Supreme Court the arguments
of the German philosopher of law regarding legality and the need to protect such an expectation
that arose as a result of established and desirable or permissible behavior in the social community,
which, however, is not supported by a legislative norm. Moreover, the application of such an approach
should be the basis of all positions of the Court in which we are talking about legitimate expectations,
regardless of whether such expectations arose on the basis of an existing right or interest, or a potential,
“future” right, or related they are related to the powerful activity of authorized subjects, or arose on
the basis of private law relations, etc.

Keywords: “legitimate expectations;” casual interpretation of legal norms; law enforcement;
sociological approach to law; Werner Maihofer; Supreme Court.
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OPINIONS AND ALGORITHMS: TRUST, NEUTRALITY AND LEGITIMACY'

Introduction

hy were opinions and algorithms merged here? The answer is very simple.

It is particularly important in the digital age, who we trust, whose decisions

we rely on and what expectations we have about neutral and impartial sides
of any communication and any activity.

We may feel like we have more freedom in our choices today than ever before. Indeed,
the availability of information, the number of options and the openness of the world allow
us to think in this way. At the same time, these choices may not to be the results of our own
decisions. In online environment we can literally have an individual reality that looks like
the result of our own choices about what to see and read, what services to use, and what
opinions to trust. However, there are behind-the-scene people in social media, who
communicate with us through our feed, virtually convey their ideas by filtering off the
information they believe we ought not to see. Developers and customers of digital
instruments may know us better than best friends, collecting digital breadcrumbs in
incredible numbers. Sophisticated algorithms make it relatively easy to define our preferences,
successfully profiling and targeting us, and — influence us strongly.

The goals of many digital interactions, moreover, may be to make us spend as much time
as possible and become as involved as possible in the network on the particular online
platform to sell us something: services, goods or certain opinions.
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Digital platforms and tools are persistent, adaptive, ubiquitous and almost imperceptibly
pervasive. They are part of the familiar landscape for us, but we do not notice changes in
this landscape if we are not offered a new user interface. All underground currents, new
algorithms, and all subtle degrees of influence on opinions remain hidden to us, just as the
groundwater and the edge of the ravine eroded by it remain hidden until it turns into
alandslide under our feet.

l. Being Self-determining and Self-governing Agents

How often do we operate today as self-determined agents? Are we more or less autonomous
in how we make decisions and what opinions we trust, or are we artfully led to such? Can
we still be called self-governing given how much manipulation seems to have increased
successfully with certain technologies?

Considering the features of manipulations by online technologies and algorithmic
systems, Fleur Jongepier and Michael Klenk write that “a manipulative act, perpetuated by
an individual or group agent, may turn out to be more effective, more consequential <...>,
‘aggravated’ in some sense because of the use of technological artefacts.”” We can see today
how much the reach of the audience in some issues, including political debates, is increasing
thanks to technological tools. We can also see that these tools are able to bring together
representatives of extremely rare and controversial views and literally give a voice in public
discussion to those who would not have previously found supporters in the misconceptions
about the flat nature of the earth or that the photo of the sausage is actually an image of
Proxima Centauri taken by the James Webb Space Telescope.? Even if technological artefacts
have not brought something fundamentally new to the sphere of influence, manipulation
and control of us, they definitely allow their owners and beneficiaries to increase the impact,
as well as to make it more targeted.

Manipulation does not have a well-established definition, but it seems that there are some
characteristics that can be key and are discussed in connection with. Those that affect our
freedom, those that connect with the hidden nature of the manipulation, those that affect
the motives of the manipulators, primarily malicious intent, and those that speak of the
degree of influence and the tools used to exert influence. Manipulation often considers as
seriously interfering with our autonomy, as something that “disrupts our capacity for self-
authorship — it presumes to decide for us how and why we ought to live.”* It is also often

> Fleur Jongepier and Michael Klenk, “Online Manipulation: Charting the Field,” in The Philosophy of
Online Manipulation, ed. Fleur Jongepier and Michael Klenk (New York, Routledge, 2022), 21.

* Michael Kan, “Sorry, that James Webb Space Telescope ‘Tmage’ Is Just a Close-Up of a Sausage: French
Scientist Etienne Klein Tweeted the Image as a Joke and a Cautionary Tale about Fake News, but It
Seems Some People Took Him Seriously,” August S, 2022, https://uk.pcmag.com/news/141924/
sorry-that-james-webb-space-telescope-image-is-just-a-close-up-of-a-sausage.

*Daniel Susser, Beate Roessler and Helen F. Nissenbaum, “Technology, Autonomy, and Manipulation,”
Internet Policy Review 8(2) (2019), https://doi.org/10.14763/2019.2.1410.
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defined as covert, indirect interference. According to Daniel Susser, Beate Roessler and
Helen F. Nissenbaum:

When we are coerced we are usually rightly upset about it, but the object of our indignation
is the set of constraints placed upon us. When we are manipulated, by contrast, we are not
constrained. Rather, we are directed, outside our conscious awareness, to act for reasons we
can’t recognize, and toward ends we may wish to avoid.’

Invisible restrictions and correcting our opinions, aspirations or actions become especially
dangerous in the digital age, when they are becoming or are able to become truly massive.
For example, nudging is traditionally considered less dangerous than propaganda, yet it
could as successfully and more subtly change the landscape of opinions when done with
digital tools.

What is also important about some of the technological and communication tools is that
they seem could be manipulative without having an overt interference with our autonomy
or having a covert nature. Michael Klenk and Jeff Hancock claim that “online technology
can manipulate us without compromising our autonomy.” Gregory Whitfield writes about
some “types of communication” that do not meet the “standards for manipulation but
nonetheless fall short from the point of view of the reliability conditions.”” The issue of
autonomy is quite complex and multifaceted, and it is especially difficult to draw a line
between where we make independent choices and are responsible for them and where we
can no longer be called self-determining and self-governing agents. What is perhaps coming
to the fore in the digital age is the increased exploitation of vulnerabilities and the degree
of influence exerted.

As for the condition of the covert nature of the manipulation, what if giant corporations
told us that all the free services they provide us are actually paid for — by our data or by
nudging us to buy certain goods and services? Could we now stop and give up all our “digital
conveniences”? And if not, then it’s a good question when this path has become so irreversible
and certain technologies are so firmly woven into our existence that the rejection of them
seems to us more threatening than the rejection of freedom.

It is probably no longer a question of stopping certain influences, but at least of how to
contain them within a fragile framework. It is worth noting that not only corporations
successfully implement the scenario of influencing our preferences, but also other actors,
mainly governments, do not hesitate to use technological artefacts for this, including for the
benefit of citizens, as they understand it.

Controlling people’s choices is then used to nudge them a little towards better behavior.
Nudging is far from being seen as bad by default by everyone, especially when it achieves

s Ibid.

¢ Michael Klenk and Jeff Hancock, “Autonomy and Online Manipulation,” Internet Policy Review 8 (1)
(2019), https://policyreview.info/articles/news/autonomy-and-online-manipulation/1431.

7 Gregory Whitfield, “Two puzzles for shared-reason Accounts of Persuasion,” Journal of Political Power
14 (2) (2021): 330.
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lofty goals, such as those that motivate people to maintain physical distance during
a pandemic or to carefully sort garbage for recycling. In particular, according to Bart
Engelen and Thomas Nys, “one of the most pervasive criticisms of nudges has been the
claim that they violate, undermine or decrease people’s (personal) autonomy.”* They then
argue that not all decisions need to be strictly autonomous, and show that both decisions
and nudges can contain both rational and informative as well as a-rational aspects. “Think
of pictures of cancerous lungs on cigarette packages, which provide information in salient
and emotion-inducing ways and thus (at least partly) rely on less rational mechanisms
and thus do not merely inform people,” - they write. They also claim that the burden of
proving that particular nudges are bad should be on critics: (1) to highlight the exceptional
nature of those circumstances that require stringent autonomy conditions and (2) show
why nudges specifically, in contrast to non-nudged choice environments, violate those
conditions."

The justification for influence that leads people to better choices partly revives paternalistic
ideas that people need guidance in making choices so that they do not act in a way that is
harmful to themselves or society.

According to Mark D. White “policymakers have no way to know whether a particular
choice made by a person is good or bad — only that person can make that judgment because
only that person knows his or her true interests and motivations for that choice.”"' He wrote
that “policymakers are not justified in ‘nudging’ that person to make a different choice which
suits the interests imposed by the policymakers — especially by relying on the same cognitive
biases and heuristics that motivated the nudge in the first place”"* Criticizing “libertarian
paternalism”"? offered by Richard H. Thaler and Cass R. Sunstein, he also wrote “that it is
not about helping people make better choices —it’s about getting people to make the choices
policymakers want them to make.”** The technological tools available to politicians in the
digital age, especially algorithms, make this task much easier. Unlike those digital capabilities
that actually bring voters into direct contact with politicians, such as targeted emails or video
conferences, algorithms are adept at creating the illusion of direct contact. Narrow profiling
and the application of psychometrics bring some opinions and images directly to us, on the
screens of our smartphones and home computers, in spaces we used to think of as controlled
and safe.

$ Bart Engelen and Thomas Nys, “Nudging and Autonomy: Analyzing and Alleviating the Worries,”
Review of Philosophy and Psychology 11 (2020): 137-56, https://doi.org/10.1007/s13164-019-00450-z.
° Ibid.

19 Tbid.

! Mark D. White, The Manipulation of Choice: Ethics and Libertarian Paternalism (New York: Palgrave
Macmillan, 2013 ), xiii.

2 White, The Manipulation of Choice, xiii, xiv.

B Richard H. Thaler and Cass R. Sunstein, Nudge: Improving Decisions about Health, Wealth, and
Happiness (New Haven: Yale University Press, 2008), 4.

" White, The Manipulation of Choice, xv.
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Alan Ware considered a concept of manipulation as “central importance in democratic
theory”'* He wrote about the “spread” of responsibility in cases of manipulation as well as
to its “transference” showing that, at least in the case of moral responsibility, we do not
distribute losses proportionally between the parties, weighing who and to what extent is
guilty; “we may wish to say that A was more blameworthy than in some parallel case without
this affecting the extent to which we blame B.”'¢

In this sense, it is useful to remember that politicians and governments bear a greater
degree of responsibility when they act as public persons and institutions. In particular, our
demands on them are not the same as we would make on people in private relationships.
Attempting to influence and control our preferences when we are being targeted for goods
and services can be unfair and dangerous. Indeed, we may not notice when algorithms and
those behind them finally become the ones who control all our everyday life choices.
However, the impact on our preferences and management of them, when someone is trying
to sell us certain opinions, can be much more dangerous, including because it destroys
institutional and interpersonal trust.

Il. Managing Trust

Technological artefacts and their owners are increasingly setting the agenda today. Certain
technologies can make one person or a group of people very influential and make their
opinions of a few vitally important for many. In addition, the boundaries between actions
in physical reality and digital space are gradually erased. We have started to live more and
more in the online environment, less and less separating it from offline, making it a daily
habit and not noticing gradual changes.

According to Mireille Hildebrandt “in cyberspace the inanimate environment begins to
observe, infer, predict, and anticipate human behaviour, while also acting on its own
inferences.”'” She wrote about pre-emptive abilities of cyberphysical systems, which that
allow them to directly or indirectly influence the decisions and actions of people.

Invisible algorithms are increasingly determining important decisions, in both, public
and private life. The frequency and breadth of the use of certain technologies is increasing.
In an almost invisible way, trust is growing in artificial agents parallel.

It is important to highlight that we can have the feeling that nothing special is happening,
just that the online services we are used to are getting better every day and their
recommendations are more and more in line with our interests. Users are “receiving partially
distinct streams of online content, initially based on their own (and/or those of similar
others) behavioral choices, and subsequently, further personalized by online platforms’

!> Alan Ware, “The Concept of Manipulation: Its Relation to Democracy and Power,” British Journal
of Political Science 11 (2) (1981): 163-81, https://doi.org/10.1017/S0007123400002556.

16 Tbid.

17 Mireille Hildebrandt, Law for Computer Scientists and Other Folk (Oxford: Oxford University Press,
2020), 7.
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algorithmic determinations of what should be prioritized and for what purpose.”®
Considering personalization algorithms, Max Z. van Drunen, Natali Helberger and Mariella
Bastian write that they could “promote a wide range of objectives, not all of which resemble
traditional news values and each of which will shape a reader’s news diet in a different way.”"
They emphasize that “the public still oftens algorithms as inherently see objective or neutral,”
although “algorithms are used to advance concrete objectives.”*® Algorithms, thus, receive
our unreasonable trust and moreover, we stop wondering if they deserve it. This mechanism
is similar to how we rarely question our long-established habits or beliefs that we have
absorbed so long ago that they have become part of us. We are certainly capable to reconsider
this, under the influence of a strong life shake-up or really serious internal efforts. However,
in the relatively calm course of life, we hardly notice how deep our habits or beliefs are.

Besides, there has been a disproportionate increase in trust in corporations, which are
traditionally seen as members of the private sector of society. In particular, it was found that
students show surprising trust in Facebook and Google, and “many individuals, both
adolescent and adult, seem prepared to accept the barter arrangements that characterize
Google and Facebook (i.e., my data for your free service) as inevitable.”” This trust in
corporations, in turn, may contribute to undermining trust in other institutions and some
redistribution of legitimacy. Firstly, the information we receive from companies may be
perceived by us as more truthful than that given to us by public institutions. Second,
corporations are increasingly dictating the agenda, increasing dependence on their digital
products and using their influence on public opinion. Third, since many of the algorithms
used in public decisions are provided by companies, are privately developed or contain trade
secrets, they are increasingly less accountable, while the moral responsibility for the negative
consequences of their use falls largely on governments.

Pascal D. Konig and Georg Wenzelburger considered how Al is affecting liberal
democracies in terms of their possible impact on responsiveness and accountability.*? They
discuss standards of democratic legitimacy in this regard, since in such democracies
informational needs arise to protect a particular form of decision-making and to continuously
integrate citizens’ preferences.

'8 Brahim Zarouali, Sophie C. Boerman, and Claes H. de Vreese, “Is This Recommended by an Algorithm?
The Development and Validation of the Algorithmic Media Content Awareness Scale (AMCA-scale),”
Telematics and Informatics 62 (2021): 101607.

¥ Max Z. van Drunen, Natali Helberger, and Mariella Bastian, “Know Your Algorithm: What Media
Organizations Need to Explain to Their Users about News Personalization,” International Data Privacy
Law 9 (4) (2019): 220-35, 233.

20 Tbid, 233.

*! Margaret S. Crocco, Avner Segall, Anne-Lise Halvorsen, Alexandra Stamm, Rebecca Jacobsen,
“It’s Not Like They’re Selling Your Data to Dangerous People: Internet Privacy, Teens, and (Non-)
controversial Public Issues,” The Journal of Social Studies Research 44 (2020) 21-33, 29.

2> Pascal D. Konig and Georg Wenzelburger, “Opportunity for Renewal or Disruptive Force? How
Artificial Intelligence Alters Democratic Politics,” Government Information Quarterly 37 (3) (2020):
101489, https://doi.org/10.1016/j.giq.2020.101489.
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Responsibility and accountability issues are one of the painful points of the implementation
of algorithms. The question of who is morally or legally responsible for certain operations
of Al is proposed to be resolved in different ways, ranging from the distribution of
responsibility between all persons involved in the creation and deployment of the algorithm,
and ending with the creation of special insurance funds that would financially cover these
consequences.

According to Andreas Matthias “the society must decide between not using this kind of
machine any more (which is not a realistic option), or facing a “responsibility gap,”* which
arises because the gap between the actions of the creators and/or operators of smart
algorithms and what the algorithm does. This gap, moreover, is probably widening. In other
words, certain types of algorithms, primarily self-learning and based on cognitive architecture,
are becoming increasingly unpredictable. At the same time, we are becoming more and more
predictable for algorithms.

Theodora Lau asks what might happen if AI becomes more contextually aware and
empathetic?** She writes that “we can imagine a future where machines will augment our
human abilities and help us make better life choices, from health to wealth. Instead of
conducting a question and answer with a device on the countertop, we will be able to
converse naturally with our virtual assistant that is fully embedded in our physical
environment.”> Based on a huge amount of interconnected data and taking into account
the amazing computational power of algorithms, they could come up with solutions that
will seem more and more reasonable and trustworthy to us, whether or not it really is. In
this case, the question of whether we trust Al enough to make decisions for us automatically
will lose its meaning, because at some point we will stop asking such a question.

lll. Searching Neutrality

Undoubtedly, we can hate the very idea that someone or something manipulate or
controls us and look for neutral sources in order to form our own opinion about what is
happening. We may also seek independent reviews of opinions, products, or services that
we are interested in, instead of relying on an algorithm to make our decisions.

However, it is getting harder, almost impossible in the digital age. Social networks give
us a personalized news feed. Algorithms keep track of what we've been interested in and
weave it into our online searches, intrusively or more subtly. Programs and applications that
we increasingly rely on fail to work correctly if we try to change settings in a way that
minimizes their access to our personal data. Ultimately, it is the algorithm that chooses what
to show and offer us. A good question is whether it makes a choice in our interests. Moreover,

» Andreas Matthias, “The Responsibility Gap: Ascribing Responsibility for the Actions of Learning
Automata”. Ethics and Information Technology 6 (2004): 175.

** Theodora Lau, “When Al Becomes a Part of Our Daily Lives,” Technology and Analytics, Harvard
Business Review, May 23,2019, https://hbr.org/2019/05/when-ai-becomes-a-part-of-our-daily-lives.
% Ibid.
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it is also a question of how algorithms will or are already acting in such a way as to exploit
our cognitive distortions, biases, vulnerabilities or lack of knowledge in order for us to be
convinced that these interests are our own.

Mark D. White defines autonomy as “the right to determine one’s own interests and
actions,”* where “interests” are everything a person cares about and all the reasons why he
or she makes choices and takes actions.”’” While both of these definitions are fairly broad, it
is hard not to agree that interests should be our own, that we care about them and have
motives to act on them. At the same time, it seems that we are not born with an understanding
of what these interests constitute. So, it takes some time to figure out our aspirations as we
gain life experience. What can be quite ominous today is that we are literally growing up in
fusion with technological tools, primarily algorithmic, and digital spaces, and this is shaping
our experience in a completely different way. Perhaps this is not threatening in itself, but
one cannot help but think that we are probably less and less able to separate imposed interests
from really our own.

In addition, those who could potentially reasonably warn about some of the dangers of
algorithms and help minimize harm — philosophers, lawyers, ethicists — may not be
sufficiently privy to the technical jungle of A or the specifics of today’s media communications.
Those who understand this, on the contrary, often miss the ethical, legal and philosophical
sides — out of ignorance or in the pursuit of creating truly intelligent Al or, in the case of
corporate representatives, in the pursuit of economic profit.

In a more optimistic view, Al gives us the opportunity to reimagine not only experience
but also the exchange of value, and the ability to learn, process and complement creates
a symbiotic relationship between humans and machines.”® Recognizing that algorithms
can have adverse consequences, some researchers suggest to rise algorithmic awareness that
“might predict people’s trust perceptions toward online algorithms in online platforms,”
however, the mechanisms for such awareness forming or rising are still being developed. In
the same way, we still have to find out whether the growing trust in algorithmization
generates fatal mistakes for humanity. But what we probably need to admit to ourselves right
now is that some technologies, primarily algorithmic ones, are not neutral either in their
essence or in the ways they are used by their creators and owners.

IV. Redistributing Legitimacy and Power

The power of certain technologies and the spread of algorithms in the digital age is
growing to the extent that it can change our societies beyond recognition. According to
Adam Pham, Alan Rubel and Clinton Castro “when people act collectively, they often do
so through public institutions, formal or otherwise <... > Under favorable conditions, and

¢ White, The Manipulation of Choice, 84.

27 Ibid, 64.

% Lau, “When Al Becomes a Part of Our Daily Lives.”

¥ Zarouali, Boerman, and de Vreese, “Is This Recommended by an Algorithm?” 101607.
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only under such conditions, can these institutions serve as truly self-sustaining sources of
trust,”°
trust. In this way “when bad actors sow misinformation to undermine trust in these

institutions, without regard to whether they serve a critical role in supporting public

what we usually see in societies with strong traditions of democracy and mutual

infrastructure or providing any sort of alternative, they serve as a drag on a source of
epistemic legitimacy.”' An additional effect of the digital age is that these bad actors do not
necessarily have the intention of undermining institutional trust or shifting democratic
legitimacy. Sometimes it is just the consequences of releasing into the world certain
technology that out of control.

We are cannot be sure today that there is a “reliable persuader,” behind our devices screens,
who are more limited in her or his action and power than manipulative one, since in terms
of definition offered by Gregory Whitfield, she or he

to only ever offering his own grounds to others, and in that way can be assured of either rightly
persuading who shares those grounds, or simply expressing the source of his disagreement with
them over the proposition, when they do not share his grounds <...> The persuader cannot
argue for just anything. The manipulator is not similarly constrained.**

Unlimited and manipulative influence, as described above, is becoming increasingly
dangerous in the digital age. Not least because there are fewer and fewer spaces left untouched
by the consequences of the introduction and deployment of certain technologies. As rightly
noted, “since traditionally ‘offline’ spaces are increasingly digitally mediated (because the
people occupying them carry smartphones, the spaces themselves are embedded with
internet-connected sensors, and so on), we should expect to encounter online manipulation
beyond our computer screens.” Besides, “the ease with which our technologies become
invisible to us — simply through frequent use and habituation — means the influences they
facilitate are often hidden, and thus potentially manipulative.”*

Algorithms and those behind them are increasingly able to use this influence to shape
our choices in the private and public realms. Moreover, it is already quite difficult to
determine the degrees where the influence turns into manipulation, and where already into
the correction of behavior and literally control over us. Therefore, power is redistributed,
flowing away from the hands of traditional public institutions, to which we have entrusted
this power under certain conditions, to the owners of certain technologies, which are often
companies. The conditions for this actual redistribution are unclear, and the democratic
restrictive mechanisms are rather powerless here.

3% Adam Pham, Alan Rubel, and Clinton Castro, “Social Media, Emergent Manipulation, and Political
Legitimacy,” in The Philosophy of Online Manipulation, ed. Fleur Jongepier and Michael Klenk (New
York, Routledge, 2022), 365.

31 Pham, Rubel, and Castro, “Social Media,” 365.

32 Whitfield, “Two Puzzles for Shared-reason Accounts of Persuasion,” 330.

33 Susser, Roessler and Nissenbaum, “Technology, Autonomy, and Manipulation.”

3 Ibid.
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Hans Asenbaum and Frederic Hanusch write about two current trends in democratic
governance: “the emergence of novel forms of participation through democratic innovation,
in parallel with a technocratic tendency for elite control. Democracy is futured when free
and equal participation is enhanced; it is defutured when depleted of these features.”* In
this sense, it is worth considering to what extent free and equal participation is possible
today. On the one hand, some digital tools greatly expand the opportunities for participation,
as access to certain procedures, interaction and finding a common interest become very
accessible. On the other hand, there are a number of problems, ranging from how seriously
those who, for various reasons, do not use digital tools fall out of public discourse, and ending
with how some technologies, especially the algorithms, restructure the interaction of people
and impact the formation of their opinions.

In particular, political belief systems rely on networks of opinions. These systems “are
interrelationships between attitudes and beliefs.”* Beliefs themselves are often defined as
“a network of perceptual experiences that have something in common, and this network is
self-sustaining.”*” Today networks of opinions are increasingly forming and flourishing in
a digital environment that occupies a significant part of our lives and at the same time is
largely beyond our control. Finding like-minded people and working together can help build
strong, self-sustaining networks. Finding our vulnerabilities and using them to nudge us
into doing something, or fine-tuning our trust, is more likely to create enduring addictions.
Algorithms can play a key role in this, being adapted to fit the pieces of the puzzle together,
getting to know us better and guiding our choices better. AI may literally instilled certain
images in us based on our own preferences or even emerging preferences.

When algorithms begin to literally shape our beliefs and experiences, it becomes
increasingly difficult to limit them through legal regulation or technological frameworks. In
any case, the implications are fundamental and require a serious rethinking of what we truly
value and what we base our societies on. As Abeba Birhane rightly suggests, that demands
rethinking justice and ethics rather than looking for technological or legal solutions to
algorithmic systems that are increasingly penetrating the social realm.* Perhaps the most
important question is not how we live and deal with algorithms, but how we would like to
live with them. What balance of interaction between people and Al would we like to have,
how much power and under what conditions are we ready to give algorithms or those who
are behind them, what control mechanisms for all this we would like to have — all these are

35 Hans Asenbaum and Frederic Hanusch, “(De)futuring Democracy: Labs, Playgrounds, and Ateliers as
Democratic Innovations,” Futures 134 (2021): 102836, https://doi.org/10.1016/j.futures.2021.102836.
3¢ Mark J. Brandt, Chris G. Sibley, and Danny Osborne, “What Is Central to Political Belief System
Networks?” Personality and Social Psychology Bulletin 45, no. 9 (2019): 1353.

7 Ramon D. Castillo, Heidi Kloos, Michael J. Richardson, and Talia Waltzer, “Beliefs as Self-Sustaining
Networks: Drawing Parallels Between Networks of Ecosystems and Adults’ Predictions,” Frontiers in
Psychology 6 (2015), https://doi.org/10.3389/fpsyg.2015.01723.

3% Abeba Birhane, “Algorithmic Injustice: A Relational Ethics Approach,” Patterns2 (2) (2021): 100205,
https://doi.org/10.1016/j.patter.2021.10020S.
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not speculative, but very practical issues today. Perhaps we should also come to terms with
the fact that the future with Al as we imagined it turned out to be less about space travel and
humanoid robots than about prompts popping up on a smartphone screen and highly
targeted ads in a language learning app, as well as virtual battles in social networks for votes.

The intervention of algorithms and those behind them today is seriously changing the
relationship between and dynamic of lifeworld and system, to use Jirgen Habermas
terminology.* Predetermined ways of coordinating and communicating through algorithmic
systems expand their field. At the same time, the lifeworld no longer remains either authentic
or common-shared, and its vulnerability to manipulation only increases. Law that grows
out of the lifeworld and is grounded on experience in its roots, but nevertheless based on
the system in some of its elements, can no longer contribute to integrity. However, we are
desperately trying to solve this more instrumentally than in depth.

Conclusions

Adaptive and imperceptible algorithms are spreading in all areas of life, significantly
influencing them. Our dependence on algorithmic decision-making and relying on other’s
opinions is growing at a much faster pace than the changing in reality, in legal regulation
and our own experience can keep up with. Some of these problems are the result of certain
non-neutral technologies, some are the result of deliberate or ill-conceived by the creators
and owners of these technologies. Unfortunately, in both cases it is influence our free will
and affect our freedom of choice narrowing our autonomy and impoverishing interaction.

The manipulation of opinions is not new, but the use of certain technologies and especially
algorithmization make it incredibly successful today for some and threatening for others.
Subtly getting people to make choices that are not really their own is a task that technological
tools excel at. The exploitation of vulnerabilities, the massive nature of the impact and the
illusion of control over what is happening significantly exacerbate the effect. In addition,
algorithms successfully bring some opinions and images directly into spaces that we used
to consider controlled and safe.

Influencing and managing our preferences when someone tries to sell us certain opinions
can be even more dangerous then they try to sell us goods or services, primarily because it
destroys institutional and interpersonal trust and leads to a redistribution of legitimacy.
Growing trust in artificial agents, as well as the owners of certain technologies, creates an
imbalance of power and undermines public institutions. Disproportional trust in corporations
and growing dependence of technologies they provide lead to increasingly dictating the
agenda by them, using influence on public opinion to achieve private goals and strengthen
the algorithmic component in decision-making on socially important issues, which, in turn,
makes it almost impossible to be independent of certain technologies. Breaking this circle
is getting harder. Given this, we should focus not so much on how to cope with the existing

% Jirgen Habermas, The Theory of Communicative Action, Vol. 2: Lifeworld and System: A Critique of
Functionalist Reason (Boston: Beacon Press, 1987).
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problems from the use of algorithms, but how we would like to exist with them from private
and public life. Ultimately, this is a question of what values are most important to us.
Amplified and narrow-targeted impact on our behavior, growing use of human irrational
reactions, successful sale of opinions and meanings to us instead of us forming our own —
these are just a small list of what is already happening in a world full of algorithms. Stop
asking, stop thinking, stop acting — that is probably our future as humans. While we are still
able to do so, we must use the shrinking time to ask, think and act considering the situation
of algorithms and their primary beneficiaries’ enormous influence.
©Y. Razmetaeva, 2022
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FOaist PazmeTaeBa. AyMKH Ta aATOPHTMH: AOBipa, HEHTPAABHICTD i AeTiTHMHiCTD

Anoranisa. CTaTTio IPUCBSIYEHO AYMKaM Ta AaATOPHTMaM y UPPOBY ernoxy 3 $OKyCOM Ha Te,
SIK MAHIITyAIOBaHHSI IIEPIUIMMH [P BUKOPUCTAHHI APYTUX BiAOMBAETHCS Ha AOBIpi Ta ACTITHMHOCTI.
Kpim Toro, pesixa yBara MIPUAIASETDCA np06AeMi HEUTPAABHOCTI SIK I[OAO HEYIIEPEAXKEHUX AYMOK,
TaK 1 IOAO HeyIepeAXXeHHX TexHOAOriH. CTaTTsi miAHIMAa€E MUTAHHS [IPO Te, YU MOXEMO MU 6yTH
areHTaMy, 110 CAMOCTIMHO BU3HAYAIOTHCS Ta CAMOBPSIAHUMI ar€HTaMH, OCOOAMBO IOAO TOTO, SIK MH
HPUIMAEMO PIllIeHHSI Ta SIKUM AYMKaM AOBIPSIEMO, SIKIO HAC BMIAO BEAYTH AO LIbOIO AATOPUTMH 260
Ti, XTO 32 HUMH CTOITb.

BpaxoByroun, mo He TiAbKu KOpIIOpariii, a i ypsAM CbOTOAH] BUKOPHCTOBYIOTh TEXHOAOTII AASI BIIAMBY
Ha Hallli YIIOAOOAHHS Ta AYMKH, CTaTTs] TOPKAETHCSI IIUTAHb aBTOHOMII T IIePCOHAABHUX IHTepeciB,
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a TaKOXK npo6AeMH MIAIITOBXYBAaHHS AO II€BHOI TOBEAIHKH, 1[0 BU3HAYAETHCA SIK HANKPaIlla AASL ATOACH,
Y TOMY YHCAI Y TATEPHAAICTCHPKOMY PO3YMiHHI. Y CTaTTi CTBEPAXKYETDCS, IO 3AUTTS ITIOBCAKACHHOTO
SKUTTA 3 TUPPOBUMHU IIPOCTOPAMH Ta AATOPUTMi3allis $OPMYIOTH HAIll AOCBIA SK IIPUHITUIIOBO HOBUIA
i He CIPHAIOTh BMiHHIO BiAOKPEMAIOBATH HaB s3aHi iHTepecH Bip CIpaBAl BAQCHUX.

ITuTaHH TOTO, SIK IIePePO3IIOAIASETHCS BAAAA TA ACTITUMHICTD B YMOBaX ITPPOBOTO CYCITIABCTBA,
33AEKHOTO BiA AATOPUTMIB, PO3TASIAAIOTBCS Y ITbOMY AOCAiAXKeHHi. BucyBaeThcs mpuItymeHHs mpo e,
IO BIIAMB Ha Hallli yIIOAOOGAHHSI Ta YIIPABAIHHS HIMH, KOAX HAaM HAMATaloThCS IPOAATH [IEBHI AyMKH,
MoxKe OyTH HeOe3IIeYHImIM, HiXX IIPOAAXK HaM TOBApiB Ta IIOCAYT, OCKIABKY PyIHHY€E IHCTUTYLIHHY Ta
Mi>1<oc06yICTiCHy AOBIpY Ta cripusie epo3il TyOAIMHUX IHCTUTYTIB. Y AOCAIAMKEHH] [TOKA3aHO, SIK AeSIKi
TeXHOAOTII, HacaMIlepeA aAATOPUTMIYHI, SIKi He € HEUTPAAbPHUMM Hi 32 CBOEIO CYTTIO, Hi 32 TUM, SIK BOHK
BUKOPHCTOBYIOTbCS IX TBOPLIAMH Ta BAACHUKAMH, CIIPUAIOTH CIIPHSIOTh 3pOCTAHHIO 3aAKHOCTI Ta
36iAHIOIOTb AIOACBKY B3AEMOAIIO 11 YMIHHS $OPMYyBaTH CMHICAH.

KarouoBi cAoBa: aAropuT™Mu; HUPPOBi TEXHOAOTIT; ACTITUMHICTD; HEUTPAABHICTD; AMKH; areHTH,
IO CAaMOCTIMHO BU3HAYAIOTHCS; AOBipa.

IOAms PasmeraeBa. MHEHHS 1 aATOPHTMbI: AOBepHe, HeHTPaAbHOCTb M ACTHTHMHOCTD

Annoranusa. Crarbs OCBsilleHa MHEHUSAM U AATOPHTMaM B ITIPPOBYIO SIIOXY ¢ GOKYCOM Ha TO,
KaK MaHHUITyAUPOBaHUe IIePBBIMH IIPU HCIIOAB30BAaHUU BTOPBIX OTPAXKAETCs HA AOBEPUH H ACTUTHM-
Hocru. KpoMe Toro, HeKoTOpOe BHUMaHIE YAeASIeTCS IPOOAEMe HeHTPAABHOCTH, KaK B OTHOIIEHHUU
HeIpeAybeXACHHBIX MHEHHUI, TaK U B OTHOIIEHUH 0eCIIPUCTPACTHBIX TEXHOAOTHIL. B crarpe mo-
AHIMAIOTCSI BOIIPOCBL O TOM, MOYKEM AU MbI OBITH CAMOOIIPEAEASIOLIUMIICS U CAMOYIIPABASIEMbIMU
areHTaMI, 0COHEHHO C TOYKHU 3PEHHS TOI'0, KAK Mbl IPHHAMAEM PELIEHIS X KAKUM MHEHISIM AOBEpSIEM,
©CAM HAC YMEAO BEAYT K 9TOMY aATOPUTMBI HAH T€, KTO 32 HIMU CTOMT.

YuuTBIBas, YTO He TOABKO KOPIIOPAIIHH, HO U IIPABHUTEAbCTBA CETOAHS HCIIOAB3YIOT TEXHOAOTHH AAST
BAWSTHHS Ha HAIllK IIPEANIOYTEHUS M MHEHUS, 3aTPAarUBAIOTCS BOIIPOCH aBTOHOMUH H [P COHAABHBIX
HHTEPEeCOB, a TAKXKe IMPobAeMa TOATAAKMBAHUS K OIIPEACACHHOMY IIOBEACHHUIO, OIIPEACASIEMOMY
KaK AydIllee AASI ATOACH, B TOM YHCA€ B TIATEPHAANCTCKOM IIOHMMAaHUH. B cTaTbe yTBEpXKAAETCS, 4TO
CAMSIHHE TIOBCEAHEBHOH JXU3HH C IIMPPOBBIMU IIPOCTPAHCTBAMU H AATOPUTMH3AIUS POPMHUPYIOT
HAIII OIIBIT KAK IPUHIIUIIMAABHO HOBBII U He CLIOCOOCTBYET YMEHHIO OTAEASIT HABSI3AHHbIE HHTEPECH
OT AEICTBUTEABHO CBOUX.

Bormpocs!I TOro, Kax ImepepacipeAeAsieTcsl BAACTb M ASTHTUMHOCTD B YCAOBHSIX LU POBOTO 06IIeCTBa,
3aBHCHMOTO OT AATOPUTMOB, PACCMATPHBAIOTCS B 9TOM HCCACAOBAHHU. BRIABHTaeTCS IIpeATTOAOXKEeH e
0 TOM, YTO BO3AEHCTBHE Ha HAIllM ITPEAITOYTEHNUS U YIIPAaBACHHE FMH, KOTAQ HaM TIBITAIOTCS IIPOAATD
OIIpeAeAeHHbIE MHEHIS], MOXKET ObITh OIIACHEe, YeM IIPOAQKA HAM TOBAPOB U YCAYT, IIOCKOABKY pa3pyluaeT
UHCTHTYLIHOHAABHOE 1 MEXKAUYHOCTHOE AOBEPUE U COAEHICTBYET dPO3HH ITyOANYHBIX HHCTHTYTOB.
B mccaepoBaHNM IOKA3aHO, KaK HEKOTOPbIE TEXHOAOTHH, B IIEPBYIO OUYePeAb AATOPUTMHYECKHE,
KOTOpBIe He SBASIOTCS HEUTPAABHBIMU HH IO CBOEH CYTH, HH ITO TOMY, KaK OHU HCIIOAB3YIOTCS X
CO3AQTEASIMU M BAAAEABLIAMH, CIIOCOOCTBYIOT PacTyIIell 3aBUCHUMOCTH 1 OOEAHSIOT YeAOBEIECKOe
B3aMOAEHCTBHE U yMeHHe pOPMUPOBATH CMBICABL.

KaroueBbie cAOBa: aATOPUTMBI; IUPPOBbIE TEXHOAOTUH; ASTUTUMHOCTD; HEHTPAAbHOCTD; MHEHHS;
CaMOOIIPeACASIIONIUeCs areHTbl; AOBEpHe.

Yulia Razmetaeva. Opinions and Algorithms: Trust, Neutrality and Legitimacy
Abstract. The article is devoted to opinions and algorithms in the digital age, with a focus on how
the manipulation of the former while using the latter affects trust and legitimacy. In addition, some
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attention is paid to the issue of neutrality, both in relation to unbiased opinions and in relation to
unbiased technologies. The article raises questions about whether we can be self-determining and
self-governing agents, especially in terms of how we make decisions and what opinions we trust, if
we are skillfully led to this by algorithms or those behind them.

Considering that not only corporations, but also governments today use technologies to influence
our preferences and opinions, issues of autonomy and personal interests are touched upon, as well
as the problem of nudging for certain behaviors that are defined as the best for people, including
in a paternalistic sense. The article argues that the merging of everyday life with digital spaces and
algorithmization form our experience as a fundamentally new one and does not contribute to the
ability to separate imposed interests from really our own.

The questions of how power and legitimacy are redistributed in a digital society dependent on
algorithms are discussed in this study. It has been suggested that the impact on our preferences and
management of them, when someone try to sell us certain opinions, may be more dangerous than
selling us goods and services, since it destroys institutional and interpersonal trust and contributes
to the erosion of public institutions. The study shows how some technologies, primarily algorithmic
ones, which are not neutral either in their essence or in the way they are used by their creators and
owners, contribute to growing addiction and impoverish human interaction and the ability to form
meanings.

Keywords: algorithms; digital technologies; legitimacy; neutrality; opinions; self-determining
agents; trust.
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PUBLIC TRUST IN COMPUTING: ANALYZING TRUST AND DIGITAL
TECHNOLOGIES WITH THE CONSTITUTIONALISM FRAMEWORK

l. Introduction: Trusting Digital Technologies

he relationship between digital technologies and social questions around trust

are strongly debated today. Some members of the public and expert communities

see people’s trust in one another and their trust in public institutions to be
diminished and under threat due to digital technologies.' For example, some worry that if
people distrust digital tools used for public purposes, this will reverberate to the distrust
of institutions that rely upon them. Terms like “infodemic™ or “infocalypse™ highlight the
widespread concern that false or misleading information spread quickly through on-line
social networks can dangerously undermine the ability of public institutions to function.
There are concerns that the use of Artificial Intelligence (AI) in decision-making in the
legal system, digital surveillance tools for security, or digital public health applications for
monitoring Covid-19 spread or enforcing vaccine mandates can jeopardize trust in the legal,
security, and health mandates of the state. People are similarly concerned that algorithm-
accentuated social polarization on-line can bring about radicalization of segments of the
population that may contribute to undermining the credibility of democratic elections.*
At the same time that digital technologies are seen as a cause of problems of trust, they
are offered up as solutions to build and maintain trust among citizens and between them
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and the state.” Open data initiatives and digital identification of citizens around the world
are built upon the promise of transparency, public access, and justice. For example, in Cook
County of Chicago, Illinois, the Assessor’s Office made its residential assessment code and
data for computing property values open to the public in order to increase transparency and
counteract historic discrimination against homeowners in low-income and predominantly
Black neighborhoods.® In India, the creators of the Aadhar biometric identity registry, the
largest biometric database in the world, describe it as a means to counteract government
corruption and achieve a just distribution of services to citizens.” In Ukraine, digital
technologies have long been presented by entrepreneurs and government officials as an
important part of the answer to building public confidence in the government.® In all of
these cases, digital technologies are large and publicly visible investments of resources and
rhetoric as part of projects to (re-)establish public trust in government.

These perspectives on the effects of the digital on social trust are linked to how people
perceive the technologies themselves. Scholars and publics debate and seek to measure the
“trustworthiness” — the quality of being worthy of confidence - of digital technologies.” If
people experience a technology to be a “black box” designed by experts and interested
politicians that regular civilians are not able to access, scrutinize, or exert control over, this
may result in what philosopher Catriona Mackenzie calls “pathologies of trust.”'* Mackenzie
describes pathologies of trust as situations in which conditions of extreme vulnerability
engender trust or distrust that is unwise or unwarranted." These problematic attitudes to
trust and distrust arise from “pathogenic vulnerabilities,”’* when vulnerability that is
a normal part of the human condition becomes exaggerated and systematic due to
problematic interpersonal relationships or sociopolitical oppression and injustice."

> OECD. Building Trust to Reinforce Democracy: Main Findings from the 2021 OECD Survey on Drivers
of Trust in Public Institutions. Paris: Organisation for Economic Co-operation and Development, 2022,
https://www.oecd-ilibrary.org/governance/building-trust-to-reinforce-democracy_b407f99c-en.

¢ Cook County Assessor, “Why the Cook County Assessor’s Office Made Its Residential Assessment
Code and Data Public,” Medium (blog), April 17, 2019, https://medium.com/@AssessorCook/
why-the-cook-county-assessors-office-made-its-residential-assessment-code-and-data-public-c964acfa7bOf.
7 Unique Identification Authority of India, “Vision and Mission”

# O.Bodunova and O. Liamzina, “Digitization of Public Authorities as a Measure to Prevent Corruption
in Ukraine,” Actual Problems of Improving of Current Legislation of Ukraine, no. 58 (February 28,2022):
27-36.

? For example, see Afua Adjekum, Alessandro Blasimme, and Effy Vayena, “Elements of Trust in
Digital Health Systems: Scoping Review,” Journal of Medical Internet Research 20, no. 12 (December
13,2018): e11254, https://doi.org/10.2196/11254.

19 Catriona Mackenzie, “Vulnerability, Insecurity and the Pathologies of Trust and Distrust,” International
Journal of Philosophical Studies 28, no. S (October 19, 2020): 624-43, https://doi.org/10.1080/0967
2559.2020.1846985.

" Ibid.

12 Catriona MacKenzie, Wendy Rogers, and Susan Dodds, “What Is Vulnerability and Why Does It
Matter for Moral Theory?” In Vulnerability: New Essays in Ethics and Feminist Philosophy, ed. Catriona
MacKenzie, Wendy Rogers, and Susan Dodds (New York: Oxford University Press, 2014), 1-29.
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Pathologies of trust in the context of technology are situations in which technologies
appear to introduce a distortion or misalignment between where trust is supposedly due
and where it is not given because of structural vulnerability of individuals in the sociotechnical
system. The pathology of misplaced trust is an issue that either concerns that people should
trust and they do not or, on the other hand, place their trust where it should not be given.
For example, some analysts claim that due in part to technological-accentuated
misinformation or lack of proper scientific understanding people may not trust in the
democratic election process or in the scientific evidence that climate change is taking place
or that Covid-19 vaccines are safe. Or, misplaced trust is an issue that people unquestioningly
or naively trust technology where they should not. For example, some are worried that
people trust too much risk-assessment scores in the legal system'* or consumers trust blindly
and without scrutiny on-line sites that collect user data. In these cases, pathologies of trust
and their disruptions of societies are the result of opaque digital systems that (re-)produce
structural vulnerabilities. The antidote to such pathology is offered by people who see the
digital as a way to ensure transparency and objectivity in an otherwise complex and
systemically flawed world of human actors. People who see the digital as an enabler of
transparency are more likely to envision this technology as a necessary instrument in the
creation of social trust and cohesion.

On the surface, these conclusions about the “trustworthiness” of digital technologies appear
to be opposites: either digital technologies are seen as detractors of social trust or as the
promised solution. Yet, advocates of both views tend to see digital technologies as determinants
of social trust. In this technological deterministic frame, digital technologies appear to be the
driving factors of social outcomes.' The deterministic view of technology has important
consequences for how sociotechnical problems are framed and attempted to be resolved. For
example, Pablo Boczkowski has observed that when technological deterministic narratives are
used to explain political outcomes, such as that the spread of on-line misinformation results
in the rise of the appeal of far-right candidates, this closes off conversations about the historical
and social factors that may have contributed to the attractiveness of such candidates and their
world-views.' Without properly understanding the broader societal forces that contribute, we
cannot address the root causes of the problem and may grasp for insufficient or, worse,
problematic solutions. In the case of disinformation, this means exaggerated attention to
technological solutions like altering information infrastructures that shape social media
conversations rather than addressing structural racism or education.

The technologically determinist view of digital technologies also has consequences for
how the role and agency of the institution of the law — of core interest to this special issue —

'*Deven R. Desai and Joshua A. Kroll, “Trust but Verify: A Guide to Algorithms and the Law,” Harvard
Journal of Law ¢& Technology (Harvard JOLT) 31, no. 1 (Fall 2017): 1-6

15 Leo Marx. Does Tecnology Drive History? The Dilemma of Technological Determinism. (Cambrige,
Mass: MIT Press, 1994).

16 Pablo J. Boczkowski, Presentation at the Science, Technology and the Human Future Conference
(Cambridge, MA, 2022).
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is perceived. The deterministic framework relegates the law to the role of preserving social
trust by regulating digital technologies. This is an instrumental and impoverished view of
the law. It perpetuates the problematic idea of the “law lag,” which says that technology leads
and law responds only after the fact, and it fails to take into consideration the ways in which
all technological advancements take place on terrain already steeped in the law and in the
social relations engendered by legal norms.'” Relatedly, this view of the digital and trust
presents trust erroneously as an output of expert sociotechnical processes, be they technical
or legal, rather than as a constitutive and dynamic element of the social fabric.

To support scholars to study the relationship of digital technologies, social problems of
trust, and the law without falling back on the problematic technological determinist logic,
I describe in this article the constitutionalism framework from the field of Science,
Technology and Society (STS). The framework provides an alternative way of describing
and analyzing the relationship among trust, digital technologies, and the law. Importantly,
this is an analytical framework that, based upon empirical observations about the interactions
between law and technology in specific cases, allows scholars to conceptualize this interaction
more generally. This understanding can be useful to legal practitioners who seek to affect
social outcomes through legal interventions, and, if used to this end, the framework can be
a normative tool. The framework, however, is not normative in the sense of advocating for
a specific relationship between technology, law, and trust, such as, for example, a human
rights-based framework is normative because it centers the protection of human rights in
legal practice. In the following section, I introduce the framework and the theoretical
foundations upon which it rests. In the subsequent section, I show the analytical insights
that scholars can gain by applying this framework to the analysis of digital technologies, the
social problems of trust, and the law.

lll. Constitutionalism Framework

The constitutionalism framework emerges from the “co-productionist” branch of the field
of STS pioneered by STS scholar Sheila Jasanoft. Work in the idiom of co-production has
developed methods to make sense of the emergence of new ideas of the human and new
forms of life at the interface of technological and social systems. “Increasingly,” writes STS
scholar Sheila Jasanoff in her definition of the concept of co-production, “the realities of
human experience emerge as joint achievements of scientific, technical, and social
enterprise.”'® The basic insight of the co-productionist approach is that ideas about what the
world is, as a matter of fact, and what the world ought to be, as a matter of social choice, are

'7 Sheila Jasanoff, “Making Order: Law and Science in Action,” in The Handbook of Science and Technology
Studies, ed. Edward J. Hackett, 3rd ed. (Cambridge, Mass: MIT Press, 2008), 761-86; J. Benjamin
Hurlbut, “Remembering the Future: Science, Law, and the Legacy of Asilomar,” in Dreamscapes of
Modernity: Sociotechnical Imaginaries and the Fabrication of Power, ed. Sheila Jasanoft and Sang-Hyun
Kim (Chicago; London: The University of Chicago Press, 2015), 126-51.

'8 Sheila Jasanoft, Designs on Nature: Science and Democracy in Europe and the United States. Book,
Whole (Princeton, N. J.: Princeton University Press, 2005), 33.
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formed together. The idiom of co-production builds upon the fundamental understanding
in STS that scientific conceptions of the world and the technological artifacts embodying
them are contingent on cultural histories and material circumstances.” Going beyond the
view that technologies have politics® or that technologies are socially constructed,* co-
production focuses on the dynamic re-formations of the world, and of the human experience
in it, as products of interplay of scientific, technological, and social activity.

The coproductionist insight about the dynamic formation of the epistemic, normative,
and material worlds invites investigation into how institutions created by people to order
society, such as law, are co-produced along with science and technology. STS work on
“bioconstitutionalism” examines this relationship by focusing on how life sciences and
technologies interact with social and political lives to redefine what it means to be human —
a characterization that is foundational to all constitutional orders.** Bioconstitutionalism
identifies a “constant, mutually constitutive interplay of biological and legal conceptions of
life” — a dynamic in which transformations in understandings of what life is activate rethinking
of law at the most basic level.*® Reciprocally, this work shows how scientific and technological
developments are made on terrain already steeped in constitutional thinking, although,
these are constitutions with a small “c” — comprising not only written rules but a variety of
unwritten norms generated by custom, informal behaviors, and institutional practices.** The
term constitution in the STS context refers simultaneously to the makeup of the human
being (“to constitute,” the verb) and to the norms according to which people live (the small
“c” version of “constitution,” the noun). The framework acknowledges the dynamic nature
of constitutions in society. STS literature has identified ways in which norms and concepts
of constitutional significance, such as the designation of “life,” “person,” or “citizen” and the
responsibilities due to each, are informed by new technologies.”

Constitutionalism was first developed in relation to life sciences and biotechnology,
through recognition that “revolutions in notions of what biological life is are eliciting
correspondingly revolutionary imaginations of how life should be governed.”*® The
framework invites scholars to see how law is a site of innovation that adapts definitions and

' Steven Shapin and Simon Schafter, Leviathan and the Air-Pump: Hobbes, Boyle, and the Experimental
Life (Princeton, N. J.: Princeton University Press, 1985).

2 Langdon Winner, “Do Artifacts Have Politics?” Daedalus 109, no. 1 (1980): 121-36.

*! Wiebe E. Bijker, Thomas Parke Hughes, and Trevor Pinch, eds., The Social Construction of Technological
Systems: New Directions in the Sociology and History of Technology (Cambridge, Mass: MIT Press, 1989).
2> Sheila Jasanoff, ed., Reframing Rights: Bioconstitutionalism in the Genetic Age (Cambridge, MA: The
MIT Press, 2011).

2 1bid, 3.

2 1bid, 10.

*% Sheila Jasanoff, “In a Constitutional Moment: Science and Social Order at the Millennium,” in Social
Studies of Science and Technology: Looking Back, Ahead, ed. B. Joerges and Helga Nowotny (Dordrecht:
Kluwer, 2003), 155-80; Jasanoff, ed., Reframing Rights; ]. Benjamin Hurlbut, Sheila Jasanoff, and
Krishanu Saha, “Constitutionalism at the Nexus of Life and Law,” Science, Technology, & Human Values
45, no. 6 (November 1,2020): 979-1000, https://doi.org/10.1177/0162243920921236.

¢ Hurlbut, Jasanoff, and Saha, “Constitutionalism at the Nexus of Life and Law.”
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governance with changing meaning of what it means to be alive or have personhood.
Constitutionalism also shows that biological definitions of life or possibility to alter living
entities do not dictate how to govern life. We see this particularly well when we compare
across cultures. For example, issues such as abortion,”” surrogacy, or high cholesterol*® are
governed differently not just in relation to scientific knowledge, but also because of deep-
seated constitutional (legal and normative) ideas of what it means to be a person or citizen,
with what rights and duties.

The constitutionalism framework can be used to analyze the interaction between
democracy and sciences and technologies beyond the life sciences. Work on
bioconstitutionalism provides a more general model for how to understand the linking of
ontological and normative orders during times of change and how the presence of formal
and informal (explicit and implicit) normative structures inform the ways in which people
engage in re-making the world in the context of new and emerging technologies. The general
point of constitutionalism in STS - that science and technology construct norms of
constitutional relevance tacitly, influencing constitutional orders from the bottom up, while
existing constitutional orders create the conditions in which certain kinds of scientific and
technological activity is made possible — is generalizable to other sciences and technologies
that contribute to redefine life in human societies.

Since 2015, scholars have used the concept of constitutionalism to analyze transformations
in human life with information and communication technologies. This scholarship examines
how norms of constitutional significance are “embodied in technological standards and
practices, hardened into material instruments and artifacts, entrenched within professional
discourses, and legitimated through public policy,” and, symmetrically, how constitutional
arrangements enable and constrain the emergence of technologies. Applying the
constitutionalism framework to the digital, opens up issues like changing political
subjecthood as a result of the person’s relationship to data or shifts in citizenship. For
example, the concept of the “data subject” in the European General Data Protection
Regulation (GDPR) is a new legal mechanism for protecting a person’s rights to their data
in a world where one’s data can feel more akin to one’s body part (e.g. arm) than an object
of possession.*® Further, the framework invites scholars to explore transformations in the
meaning of foundational constitutional concepts like privacy (e.g. in the capacity of
aggregated data or cell phone metadata to reveal one’s location or identity), justice (in
relation to use of predictive analytics in courtrooms), security (with ubiquity of CCTV
cameras and computer vision technologies in public spaces), or even “pursuit of happiness,”

*” Daniela Schuh, “Reproducing Citizenship: Challenges of Cross-Border Surrogacy to the Nation
State,” Torun, Poland, 2014.

*® Erik Aarden, “Constitutions of Justice in Genetic Medicine: Distributing Diagnostics for Familial
Hypercholesterolemia in Three European Countries,” Critical Policy Studies 10, no. 2 (April 2, 2016):
216-34, https://doi.org/10.1080/19460171.2015.1024704.

* Jasanoff, “In a Constitutional Moment,” 166.

3 Luciano Floridi, ed. The Onlife Manifesto: Being Human in a Hyperconnected Era (Cham: Springer
Open, 2014).
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because access (and knowledge of how to use) computing is deemed essential for human
flourishing. Legal status of robots, or more extreme questions of robot’s personhood, dignity,
and rights also can be helpfully examined in the context of a constitutionalism framework,
which provides a blueprint for who is to be considered a person and legal subject. Another
area of research in the digital and democracy, approaches to secure constitutional provisions
(trust, privacy, security) with technical means (e.g. e-government initiatives, open data
activities), can also be considered in the broader framing of constitutionalism in order to
see the opportunities for these kinds of technical approaches to align with or challenge
existing constitutional orders. In all of these cases, the framework draws scholarly attention
to the interplay of law at its most basic level (constitutional), which describes how power
relations among people and government should be ordered, with the ways in which digital
technologies refashion individual identity and collective life.

Il. Rethinking Trust and the Digital with the Constitutionalism Framework

Trust is a key element of social relationships that both technologies and laws are built upon
and depend upon to function. This view of trust is different from seeing it as a product of
expert sociotechnical processes, whether these are perceived to increase or decrease trust, or
asaresult of the law’s ability to protect trust against abuse such as technological manipulation
or corrupt action. Anthropologists have described the ways in which people of different
positionalities and cultures trust in different ways and examined the roles that social structure,
power relations, and institutions play in trust relationships.*' This literature shows that trust
is not just present or absent, given or withheld, but a signature marker of human relatedness
in a given society.*> Trust is a human relation and it depends upon uncertainty and vulnerability
of people in the relation.*® The extent to which people entrust themselves and their resources
to others is a product of the uncertainty and vulnerability that they experience in a given
relational situation and in the broader social structures in which they live.

Trust as the Condition of a Technology’s Existence

If trust across societies is a product of people’s perceived and actual states of uncertainty
and vulnerability, then it is possible to see how science and technology, as forms of knowledge,
fact-making and expertise, can inform trust relations. STS scholarship comparing different
styles of public reason across political cultures suggests that trust varies with the specific
ways of knowing, or “civic epistemologies” of a given population.** How a public reasons or

3! Niklas Luhmann, Trust and Power (Chichester, Eng: Wiley, 1979); Vigdis Broch-Due and Margit
Ystanes, Trusting and Its Tribulations: Interdisciplinary Engagements with Intimacy, Sociality and Trust
(New York: Berghahn Books, 2016).

3> Luhmann, Trust and Power; Karen S. Cook, ed., Trust in Society. Russell Sage Foundation Series on
Trust. Vol. 2 (New York: Russell Sage Foundation, 2001); Broch-Due and Ystanes, Trusting and Its
Tribulations.

33 Carol Heimer, Solving the Problem of Trust. Issue 9804 of ABF working Paper (American Bar Foundation,
1999); MacKenzie, Rogers, and Dodds, “What Is Vulnerability”

34 Sheila Jasanoff, Designs on Nature: Science and Democracy in Europe and the United States (Princeton,
N. J.: Princeton University Press, 2005).
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comes to an agreement that something constitutes a fact that can serve the project of
governance is inseparable from the ways in which and what people put their trust in.” The
process by which a community comes to agree that something is legitimate knowledge or
how they draw the distinction between what is objective and what is subjective is both
conditional on and defining of how and what they trust.

This recognition — that trust is always already there in social relationships and linked to
forms of public reason — suggests that ways of knowing and building the world with science
and technology emerge from specific cultures of trust. Trust is not a quality separate from
technological systems or the output of them, but the very condition of the technology’s existence.
The specific form that a technology takes, such as whether a chat bot based on natural
language processing is used to create a virtual assistant for the lonely*® or for a child with
learning disabilities*” depends upon the forms of trust that people place in private individuals
such as friends and family to solve their problems in relation to experts like doctors,
therapists, or corporate innovators. Or, the extent to which an algorithmically generated
risk-assessment score is integrated into the criminal justice system similarly depends upon
the specific cultures of objectivity present in a society, what people see to be the process of
just and unbiased decision-making, and the extent to which they place trust in the institutions
of the law or the expertise of human judges. As Google Al engineer Blaise Agiiera y Arcas
observed about Al systems: they are not aliens from outer space, but the products of our
human condition,* with vulnerability and trust being a constitutive part of that condition.
Experiences of vulnerability and uncertainty in human sociality and their institutional
manifestations, in concert with specific ways of knowing and reasoning, support certain
applications of technological systems to address perceived social problems and contribute
to the dissemination of these technologies.

Publics Constituted with Computing over Time

This mutually constitutive interplay between cultures of trust (as part of broader cultures
of public reason) and ways of knowing and making the world with science and technology
leads to a second insight about the relationship between trust, the digital, and the law. It
points to the long-term development and mutual formation of trust with digital technologies.
This relationship has evolved through the decades of the development of public computing,
which includes publics learning to become “computer literate” and to use computing in their
daily lives. The present-day state of trust in digital technologies is a result of a long, gradual,

35 Theodore Porter, Trust in Numbers: The Pursuit of Objectivity in Science and Public Life (Princeton
University Press, 1995).

% E.g. Gatebox — Promotion Video “OKAERI”_english, 2016, https://www.youtube.com/
watch?v=nkcKaNqfykg.

7 E. g. Meet Moxie — The Revolutionary Robot Companion for Social-Emotional Learning, 2020,
https://www.youtube.com/watch?v=LQINtxurleo.

3 Blaise Agiiera y Arcas, Presentation at the Al, Brain, and Society Conference (Paris, France, 2022).
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and incomplete process of publics becoming constituted with computing. The development of
public knowledge of computing has been imagined by government officials, educators,
technologists and others to transform and adapt citizens for the information society.

Public trust in social order and in technology was at once a core factor and variable in
these projects. Forms of reasoning and being of a populace has since at least the 1960s, when
information technologies became increasingly used in many countries for the administration
of state services, been articulated and crafted with implicit visions in mind of what computing
had to offer, for whom, and why. Nation-states pursuing the development of public computing
in their populations were responding to experiences of uncertainty and vulnerability that
they perceived to be novel in the post-World War II increasingly global world where the
circulation of information was taking on new significance. The coming of the information
society was seen as both a condition that would create new vulnerabilities in people’s
relationships among themselves and in their relation to the state. For example, in the United
States, futurist Alvin Toffler described the information society as a state in which many of
the norms and habits that people took to be natural no longer applied, leaving people
disoriented and stressed.* In France, government ministers and philosophers alike worried
about new modes of alienation and cultural dislocation that the widespread uses of
computing would cause.”’ Even as computing was blamed for being a central factor in these
concerns, teaching publics computer literacy and computer culture was pursued as a strategy
to respond to these vulnerabilities. Public trust in computing, therefore, is inseparable from
the development of public computing itself, that is, the ways of knowing and being that the
ubiquitous use of computing habituated and the ways in which publics became known as
publics due to states’ application of information technologies to everyday life.

The constitutionalism framework draws the attention of analysts of the digital and society
upon the longue durée processes of formation of subjects and citizens with information
technologies to uncover the specific forms of reliance upon, expectations of, and visions for
computing in public life that are at work today. It brings the making of political identity and
subjectivity to the forefront of analysis, revealing peoplehood, with its implicit structures
of vulnerability and uncertainty, to be the product of social and technical action.*' It reminds
us that it is essential to see not just how information informs, but how it actively forms the
trusting subject.

% Alv in Tof f ler, Future Shock (New York : Random House, 1970).

% Simon Nora and Alain Minc, L'informatisation de La Société. Book, Whole (Paris: Documentation
francaise, 1978); Jean-Francois Lyotard, La condition postmoderne: rapport sur le savoir. [Nouv. éd.].
Collection Critique (Paris: Les Editions de Minuit, 1979).

# Craig Calhoun, “Constitutional Patriotism and the Public Sphere: Interests, Identity, and Solidarity
in the Integration of Europe,” International Journal of Politics, Culture, and Society 18, no. 3 (June 1,
2005): 257-80, https://doi.org/10.1007/s10767-006-9002-0; Kaushik Sunder Rajan, “Two Tales of
Genomics: Capital, Epistemology, and Global Constitutions of the Biomedical Subject,” in Reframing
Rights: Bioconstitutionalism in the Genetic Age, ed. Sheila Jasanoff (Cambridge, MA: The MIT Press,
2011), 193-216.
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Moments of Rupture

While the constitutionalism framework draws attention to the decades-long evolution
of the relationship between public computing and public trust in computing, it also helps
to make sense of specific moments of rupture and transformation in this relationship. Trust
today is a result and the context for “constitutional moments,”** that is, moments of rupture
in constitutional orders that are the product of the interplay between legal, technical, and
social factors. Such moments of rupture are times of profound disjuncture between the
understanding and expectations of people about how they should be governed and the ways
in which they are governed. This disjuncture can arise from unauthorized usurping of power,
such as when a government does something perceived to be against the will of the people
as stipulated in law or expected in norm, or through gradual shifts in expectations and
evolutions of rights, responsibilities, and duties that can suddenly culminate as issues that
need to be addressed urgently. Technologies do not cause constitutional moments, but they
may contribute to bringing a constitutional moment to light by interacting with or challenging
established ways of knowing and being. Constitutional moments are by definition unsettling,
marked by uncertainty and vulnerability at a collective level that thrusts questions about
trust into public and intellectual consciousness. For example, analyzing decades of scholarly
attention to trust, Margaret Levi finds that interest in trust increased significantly in the
1990s when the fall of the Soviet Union upended the established international order.”

In an effort to respond to a moment of rupture, digital technologies are frequently
envisioned and proposed to bring the constitutional order “back” into alignment by creating
infrastructures that aim to reduce uncertainty or vulnerability for some. Digital technologies
are proposed as solutions to social problems in the context of a broader culture of
technological solutionism* and the legacy of high-modernist forms of governance planned
and executed from above.* Thus, constitutional moments involve not only legal solutions
to amend laws or even write a new constitution, but also technological solutions. Ukraine’s
effort to build a new “digital state” in the wake of Russian aggression*® is an example of how

# Jasanoff, “In a Constitutional Moment.”

* Margaret Levi, “A State of Trust,” in Trust and Governance, ed. Valerie Braithwaite and Margaret Levi
(New York: Sage, 1998), 77-101, https://www.jstor.org/stable/10.7758/9781610440783.

* Evgeny Morozov, To Save Everything, Click Here: The Folly of Technological Solutionism (New York:
Public Affairs, 2013).

* James C. Scott, Seeing like a State: How Certain Schemes to Improve the Human Condition Have Failed. Yale
Agrarian Studies (New Haven: Yale University Press, 1998), https://doi.org/10.12987/9780300128789.
* Adam Satariano, “Shaming Apple and Texting Musk, a Ukraine Minister Uses Novel War Tactics,”
The New York Times, March 12, 2022, https://www.nytimes.com/2022/03/12/technology/
ukraine-minister-war-digital.html; Craig Turp-Balazs, “Ukraine Takes Centre Stage at Davos, Sets
out Vision of Digital Future,” Emerging Europe, May 26, 2022, https://emerging-europe.com/news/
ukraine-takes-centre-stage-at-davos-sets-out-vision-of-digital-future %ef%bf%bc%ef%bf%bc/;
Delegation of Ukraine, “EU Supports the Organisation of the First International Diia Summit Brave
Ukraine | EEAS Website,” May 24, 2022, https://www.eeas.europa.eu/delegations/ukraine/eu-
supports-organisation-first-international-diia-summit-brave-ukraine_en?s=232; Giannis Marvis, “A

104 ISSN 2227-7153  Philosophy of Law and General Theory of Law 1/2022



PUBLIC TRUST IN COMPUTING: ANALYZING TRUST AND DIGITAL TECHNOLOGIES WITH THE CONSTITUTIONALISM FRAMEWORK

governments bring digital technology through public imaginaries into a moment of political
crisis in order to secure stability, cohesion, and a future that both citizens and people around
the world can trust in and aspire to. For scholars of technology, society, and the law, such
misalignments are opportunities to glimpse why certain regimes of uncertainty and
vulnerability are deemed problematic and to see how actors mobilize the necessary public
attention to reset them using legal, social and technical means.

IV. Conclusion

The ability and willingness of individuals and collectives to entrust themselves and their
livelihoods in another or in an institution is an essential component of viable societies. Due
to the significance of public trust, it is no surprise that members of the public and social
analysts frequently worry about the harms or extoll the benefits of digital technologies on
public trust. But whether they believe digital technologies erode or build trust, they tend to
see digital technologies too deterministically: attributing to the technologies power to break
or fix social bonds. With this view of digital as driving social change, they relegate the law
to arole of either preventing the technological harms by establishing regulations or getting
out of the way of technological innovations. According to STS scholarship, this is an
impoverished view of both digital technologies, the law, and their relationship to society
and social transformation.

Instead of a deterministic view of digital technologies and public trust, I have shown how
the STS framework of constitutionalism provides scholars of the digital, law, and society
a way to see what is at stake in their relationship and identify opportunities for scholarly
and political intervention. Applying the constitutionalism framework reveals that specific
cultures of trust are always already at work and embedded in a constitutional order. Cultures
of trust, with their key ingredients of vulnerability and uncertainty, are at the foundation of
human social orders and institutions built to protect them. These cultures of trust provide
the context in which certain kinds of problems of public trust become visible as problems,
are agreed upon, and for which technologies can become mobilized as part of the solution.
The habituation of the public to specific ways of knowing that digital technologies enable
and sometimes actively encourage through their design informs the evolution of public trust
over time. Thus, we can see the present culture of trust in computing in a given community
to be the result of decades-old projects of constituting the citizen and public with information
technologies. Through a confluence of political, social, and technological factors, gradual
evolution in constitutional orders and their makeup of trust can suddenly appear to break
down. These “constitutional moments” offer valuable insights to scholars of law, technology
and society to see empirically how members of society identify the problem to be addressed
and go about solving it by involving different forms of legal, technical, and lay expertise and
tools. Such constitutional moments offer perspectives from the society about what it (or

Digital Marshall Plan for Ukraine,” SWI swissinfo.ch, July S, 2022, https://www.swissinfo.ch/eng/
business/a-digital-marshall-plan-for-ukraine/47728496.

1/2022 Oinocodia npasa i 3aransHa TeopiA npasa  I1SSN 2227-7153 105



Margarita Boenig-Liptsin

certain members in it) perceives to be the “right” or acceptable distribution of uncertainties
and vulnerabilities among individuals, institutions, and governments.

In addition to pointing scholars of law, technology and society to where and how to study
the contemporary relationship of digital and trust, the constitutionalism framework also
offers scholars and activists a political-normative agenda. Instead of trying to evaluate
a technology’s trustworthiness and then aligning public trust with it, the constitutionalism
framework supports those concerned about trust in today’s digital societies to begin by
identifying the cultures of trust at work in the society and how and by whom these are
mobilized to secure constitutional order.

© M. Boenig-Liptsin, 2022
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Maprapura Biionir-Ainus. I'poMapcbka AOBipa A0 0041 CAIOBAABHOI TEXHIKH: aHAAI3 AOBipH
Ta HUQPPOBHX TEXHOAOTIH y paMKaX KOHCTHTYI[iOHaAiZMy

Anoranis. L5 crarTs po3rasinae IMTaHHS AOBIPY B CY9aCHHUX CYCIIIABCTBAX, A€ AaHi Ta o64mc-
A€HHS € BU3HAYAABHOIO YMOBOIO CYCIIIABHOTO JKUTTS], B paMKaX KOHCTUTYIIIOHAAI3MY B raAy3i HayKH,
TEXHOAOTIH i CycmiabcTBa. PaMKka KOHCTUTYITIOHAAI3MY, SIKa PO3LIMPIOE Ta Y3araAbHIOE OpPUTiHAAbHE
popmyaroanust Hleian Axacanodpd moao “6iOKOHCTUTYLIOHAAIZMY,” CTBEPAXKYE, IO 3MIHU
y PO3yMiHHI TOTO, IO 03HAYA€ HYTH AIOAMHOIO B €[IOXY IIOBCIOAHOI KOMIT I0TepH3aLil, BUMararoTh
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PUBLIC TRUST IN COMPUTING: ANALYZING TRUST AND DIGITAL TECHNOLOGIES WITH THE CONSTITUTIONALISM FRAMEWORK

[IepeOCMHUCAEHHS [TPaBa Ha KOHCTUTYIHOMY PiBHI — Ha PiBHi 6a30BUX BIAHOCHH MK A€p>KaBaMH Ta
rpomapsiHaMi. LTi epeTBOpeHHs AFOAMHMY, OAHAK, BiAOYBaIOTHCSI HA TEPUTOPII, SIKa BXKe IPOCSIKHYTA
HOpPMaMU KOHCTHTYIII 3 MaA€HBKOI “K,” TOOTO IMICAHUMY IIPAaBUAAMH, & TAKOXK HEITMICAHUMH HOPMaMH,
MMOPOAYKEHUMH iHCTUTYINIMHUMY MPAKTHUKAMH, SKi CKAAAAIOTD MIOACHHHUH I'yA CyCIiAbCcTBa. Pamka
3BepTa€ yBary Ha TPH aClIeKTH AOBipY B Cy4aCHHX COIIiOTeXHIYHMX YMOBaX: 1) AOBipa — Ile He AHIIe
BY3bKO AIOACHKA UM COIliaAbHA SAKiCTbh, BIAOKPEMAEHA BiA TEXHOAOTIYHMX CHCTEM, aA€ M caMa ym064
icHysanHs mexHoAozil Ta crierudiuHaa GopMa, SIKOI 115 TEXHOAOTIS Ha6yBae; 2) Cy4aCHMII CTaH AOBipH
€ PE3YABTATOM TPUBAAOTO, [IOCTYIIOBOTO Ta HE3aBEPIIEHOTO IIPOLIECY POPMYBAHHS 2pOMAOCHKOCII
3a60aKu 064ucAenH1o; 3) AOBIPa CHOTOAHI € PE3YABTATOM i KOHTEKCTOM “KOHCTHTYILitHIX MOMEHTiB,”
MOMEHMIB PO3PUBY KOHCMUMYYiliHUX NOpPsOKis, SIKi € pe3yABTATOM B3aEMOAII IPABOBUX, TEXHIYHHUX
i aTpOonoAorivENX PpakTopis. Lli acmekTH BKas3yIoTh Ha HAIPAMKU BTPYYAHHS, SKi AIOAH MOXYTb
aKTUBYBaTH, 1106 cPOPMYBATH [IOTOYHUI CTAH AOBIPH, i IPOIMOHYIOTh AOCAIAHUIIbKI IPOrpaMH, SIKi
BUeHI B raAy3i I[paBa, CYCITIAbCTBA Ta TEXHOAOTIN MOXKYTb PeaAi30ByBaTH, 1§00 3p03yMITH IjH0 BASKAUBY
cdepy CoITioTeXHITHNX BiAHOCHH ChbOTOAHI.

KarouoBi cAoBa: [udpoBi TEXHOAOTI]; KOHCTUTYLIOHAAI3M; AOBIpa; BPa3AUBICTD; IMyOAiYHa
inpopmaruxa.

Maprapura Bitoaur-Aunnus. O6mecTBeHHOE AOBEpHe BBIYACANTEAPHON TEXHIKE : AHAAN3
AOBepHs 1 I QPPOBHIX TEXHOAOTHI B PAMKaX KOHCTHTYIIHOHAAN3MA

AnHoranust. OTa CTaThs PACCMATPUBAET BOIPOC AOBEPHS B COBPEMEHHbIX O0IIIeCTBAX, TAE AAHHbIE
Y BBIMHCACHUS SIBASIFOTCS] OLIPEACASIFOLIIFIM YCAOBUEM OOILeCTBEHHOM XKU3HH B PAMKAX KOHCTUTYLIIOHAAM3MA
B 06AACTH HayKH, TEXHOAOTHUI1 1 061jecTBa. PaMKa KOHCTUTYIIMOHAAU3MA, PACIIMPSIIOLIAst 1 06061a-
OIS OPUIUHAABHYIO GopmyArpoBky Ileitan Axxacanop o HoBoAy “GHOKOHCTUTYIIIOHAAN3MA,”
YTBEPXKAQET, YTO U3MEHEHVs B IOHUMAHUU TOT0, YTO 3HAYUT OBIT 4eAOBEKOM B IIOXY IIOBCEMECTHOM
KOMIIBIOTEPH3ALNH, TPeOYIOT [IePeOCMBICACHHSI IIPABA HA KOHCTUTYLIOHHOM YPOBHE — Ha YPOBHE
6a30BBIX OTHOLIEHUI MEXAY FOCYAAPCTBAMH U FPOKAAHAMH. OTH IPe0OPasOBAHUS YEAOBEK, OAHAKO,
[IPOUCXOAST Ha TEPPUTOPUH, KOTOPAsL yKe IPOIIUTAHA HOPMAMU KOHCTUTYLIMHU C MAAEHBKOH “K,” TO
€CTb IIHCAHBIMU [IPABHAAMH,  TAKKE HEITHCAHbIMI HOPMAaMH, [IOP OKAEHHBIMU HHCTUTYIIMOHAABHBIMU
[IPAKTHKaMH, COCTABASIIOLIUMY €XXEAHEBHBI I'ya obmecta. PamMka ofpamaeT BHUMaHNe Ha TPU
acIeKTa AOBepHUs B COBPEMEHHbIX COLIUOTEXHUYECKHX YCAOBHSAX: 1) AOBEpHe — 9TO He TOABKO Y3KO
9EAOBEYECKOE HAU COLIIAABHOE Ka9eCTBO, OTACACHHOE OT TEXHOAOTMYECKHX CHCTEM, HO TAK)Ke CaMO
YCAOBUE CYU4ECBOBAHUS MexHOAO2UY U cTieldrdecKast pOPMA, KOTOPYIO 9Ta TEXHOAOTHS IIPHOOpeTaeT;
2) COBpeMeHHOe COCTOSIHHE AOBEPHSL €CTb PE3YABTAT AAUTEABHOTO, TIOCTENIEHHOTO H He3aBepIIEHHOTO
npoLecca Gopmuposarus obujecmseeHHocu 6Aaz00aps BbUCAeHUI0; 3) AOBEPUE CETOAHS — Pe3yABTaT
M KOHTEKCT “KOHCTHTYIJOHHBIX MOMEHTOB,” MOMEHINO8 Pa3Pbled KOHCIMUMYYUOHHbIX NOPSOK08, KOTOPBIE
SIBASIFOTCSI Pe3YABTATOM B3aHMOAEHCTBHS [IPABOBBIX, TEXHUIECKUX U aHTPOIIOAOTHYECKHIX PaKTOPOB.
OTH acIeKTHI yKa3bIBAIOT Ha HANIPABACHUSI BMEIIATEABCTBA, KOTOPBIE AIOAU MOT'YT aKTHBHPOBATH,
9TO6BI CYOPMUPOBATH TEKYIIlee COCTOSIHIE AOBEPHSI, U [IPEAAATAIOT HCCAEAOBATEABCKIE IIPOTPAMMBI,
KOTOpbIe yueHble B 06AACTH IPaBa, 00IeCTBa 1 TEXHOAOTHIT MOT'Y T PEAAM30BATh, YTOOBI TOHSTD ITY
BOXHYIO CPepy COLMOTEXHUIECKNX OTHOMIEHHH CETOAHSL.

KaroueBbie cA0Ba: LuppoBble TEXHOAOTUH; KOHCTHTYLMOHAAU3M; AOBEPHE; YSI3BIMOCTD; 00-
ImecTBeHHas MHPOpPMaTHKA.
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Margarita Boenig-Liptsin. Public Trust in Computing: Analyzing Trust and Digital
Technologies with the Constitutionalism Framework

Abstract. This paper engages the issue of trust in contemporary societies, where data and computing
are a defining condition of public life, with the framework of constitutionalism from the field of
Science, Technology and Society. The framework of constitutionalism, extending and generalizing
from Sheila Jasanoft’s original formulation of “bioconstitutionalism,” says that transformations to
understandings of what it means to be human in the age of ubiquitous computing require rethinking
of law at the constitutional level - at the level of the most basic relations between states and citizens.
These refashionings of the human, however, take place on terrain already steeped in the norms
of constitution with a small “c,” that is, the written rules as well as unwritten norms generated by
institutional practices that make up the daily hum of a society. The framework draws attention to three
aspects of trust in the contemporary sociotechnical condition: 1) trust is not only a narrowly human
or social quality separate from the technological systems, but the very condition of the technology’s
existence and the specific form that the technology takes; 2) the present day state of trust is the result
of along, gradual, and incomplete process of publics becoming constituted with computing; and 3) trust
today is a result and context of “constitutional moments,” moments of rupture in constitutional orders
that are the result of interplay between legal, technical, and anthropological factors. These aspects
point to sites of intervention that people can activate to shape the current state of trust and they
suggest research agendas that scholars of law, society, and technology can pursue to make sense of
this crucial area of sociotechnical relations today.

Keywords: digital technologies; constitutionalism; trust; vulnerability; public computing.
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ITerpo CyxopoAbChKHiT

MAWMBYTHE NMPUBATHOCTI KPI3b NPWU3MY TEOPII NOCTHOPMAJbHOCT!

Betyn

Y4acCHI MPaBOBi AOCAIAXKEHHS IIPUBATHOCTI HEPIAKO 30CEPEAIKEeH] BUHATKOBO

Ha HU3UHHOMY PiBHI i CIIpsIMOBaHi IepeAyciM Ha BUBYEHHs 3arpo3 Ta 3acobis

3abesredyeHHs BIATIOBIAHUX IIPaB AIOAUHH Y KOHKPETHHX KUTTEBUX peaAisx.
BoaHou9ac 3MiHH Ha MakpopiBHi (BKAIOYaI0UM TPAHCPOPMALiIO i1 €BOAIOLIIO TEXHOAOTIY-
HOI'O Ta COLIIAABHOTO CEPEAOBHINA YIPOAOBXK KiAPKOX OCTaHHIX AeCﬂTI/IAin) HACTIABKU
MacIITabHi i BCEOXOMAIOIOYI, IO IX BXKe aXK HisK He MOXKHA AAAl irmopysaru. Lli sminu pAysxe
BaXKKO HAyKOBO OIIMCATH i TMM ITade CIIPOrHO3yBaTH iXHill pO3BUTOK Ha MaitbyTHe. Tomy
6araTo XTO MPOCTO 3aKPUBAE HA HUX O4i, 0OMEXXUBIINCH AOCAIAXKEHHSIMHU IIPUBATHOCTI
B paMKaX 3BUYHOI MapaAurMu. Takuil miaXip He MOXKHA BBaXKaTH HAAIMHUM i aAeKBaTHUM,
aA>Ke HEBIAITOBIAHICTD MK peryASTUBHUMHU MeXaHi3MaMM Ta PEaAbHICTIO AHMIIE 3POCTAE,
a HeBHpilIeH] TPOOAEMHU [IPOSIBASIIOTHCS BCE YacTillre.

OrnucaHa cuTyariis 3MyIIye 3BepHyTH yBary Ha BCEOCSDKHIIII Teopil, aBTOPH SIKMX HaMa-
Tal0THCSI BAOBUTHU CYTh CYYaCHHUX L{UBiAi3arifiHux meperBopens. OAHA 3 HANOIABII BAAAHIX
3-IIOMDK HUX — T€OPist MOCTHOPMAABHOTO Yacy, po3pobAeHa BH3HAYHIM HayKOBLIEM, [IHCh-
MeHHHKOM, iHTeAeKTyaAoM i moaimMaTom 3isiyaainom Capaapom. Xoda 1151 Teopist 6yaa ompu-
AropHeHa mie y 2010 p., cipaBXHe BU3HAHHA BOHA oTpuMasa ax y 2020-Ti pp., KOAU CTaA0
3po3yMiAo, 10 3a pomoMoroio Hei CapAapy BAAAOCS IepeAOaInTH YMMAAO PEeHOMEHIB,
3HAKOBHUX CaMe AASI OCTAHHIX POKiB, BKAIOUAIOUM TAOOAAbHY ITAHAEMIIO Ta AKTHBI3aIil0 IIPO-
TecTHOrO pyxy appoamepukanis y CIIIA. Cam Capaap y cBoiit po60Ti 3a3HadaE, M0 IpHU-
BATHICTh HAAEXKUTD AO CHCTEM, SIKi BKe 3apa3 3HAXOASITHCSI y CTaHI IIOCTHOPMAABHOCTI'.
ToMy HeBUIIAAKOBO y LIifl CTaTTi MpobAeMa 3HUKHEHHS IPUBATHOCTI® PO3IASIHYTa caMe

' ITerpo MuxaiiroBuy CyXOpOAbCHKHH, KAHAUAAT IOPUAMIHUX HAYK, AOIIEHT KadpeApH MOAITOAOTII Ta
MI>XHAPOAHMX BiAHOCHH IHCTUTYTY rymMaHiTapHHX Ta corfiaabHux Hayk HarjionaapHoro ynisepcurery
“AbBiBcbKa moaiTexnika” (Yipaina).
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! Ziauddin Sardar and John A. Sweeney, “The Three Tomorrows of Postnormal Times,” Futures 75
(2016): 4.

* CaM TepMiH “IpUBaTHICTD Y Ljiil CTATTi AAS 3PYYHOCTI BXXUTO Y LIKPOKOMyY 3HaveHHi. To6To paBoBuit
3aXMCT MPUBATHOCTI TYT OXOTAIOE i PaBO HA HEAOTOPKAHHICTh MPUBAaTHOTO JKUTTS, i IPaBO Ha 3aXKCT
IIepCOHAABHUX AAQHHX, A TAKOX iHIIi cyMiXKHIi ITpaBa, sIKi BU3HAHi B OKpeMUX IPaBOBUX cucreMax. ITpore e
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Metpo CyxoponbCbKuia

Kpi3pb IpU3My ioro Teopii. 30KkpeMa, y Hiil 3pobAeHa cripoba OKPECAUTH CYy4aCHUI CTaH
i mepcreKTHBH PO3BUTKY IPOIIeCiB y cpepi MpUBATHOCTI HA OCHOBI METOAOAOTII, po3pobae-
HOI y MeXaX Teopii IOCTHOPMaABHOTO Jacy. [0A0OBHOIO METOIO CTaTTi € IPUBEPHEHHS yBaru
HAyKOBL[iB Ta €KCIIEPTIB AO IIPOOAEM i CyIiepedHOCTel, SIKi He BAAETHCSI BUPILIUTHU 32 AOIIO-
MOTOI0 3BUYHUX Ta AIEBUX Y MHYAOMY 3aCO0iB, a TAKOX CTUMYAIOBAHHSI ITOIIYKY aAbT€PHA-
THBHHUX CIIOCO0IB Y3TrOAXKEHHS Ta 3a0€e3IeYeHHs YCiX BOXXAMBHX iHTEPeCIB y 1iiil cdepi.

I. Enoxa nocTHopManbHoCTI

OcHoBu Teopii MOCTHOPMAABHOCTI BUCBiTAeH] y mpansx Capaapa Ta #Oro CIiBaBTOpIB.
3-1IoMiXK HUX KAIOYOBHMHU € poboTr “AackaBo mpocuMo y ImocTHOpMaAbHi dacu,”™ “Tpu
BapiaHTH MaiOyTHHOTO y MOCTHOPMaABHi yacy,”* “3HOBY Ipo mocTHOpMaAbHi acy,”
omy6aikoBaHi y “Futures” — HalfaBTOpUTETHIIIOMY HayKOBOMY $yTyPOAOTITHOMY Xy pHAAi
CBiTY.

Capaap cTBopuB cBoI0 Teopito mocayrosyrounch ipessmu Ciapsio QynTosmda Ta Asxepo-
Ma Papenia mpo MOCTHOPMAAbHY HAyKy, 4ac SKOI IPUXOAMTD TOAL, KOAM HEBU3HAYEHOCTI Ha-
OyBAIOTH €I1iCTEMOAOTIYHOTO Y1 €THYHOTO XapPaKTePy, CTABKHU IIPU IIPUIHSATTI pillleHb BUCO-
Ki, a mo3uuii sanikaBAeHuX CTOpPiH — cynepedansi.’ Ha aymxy Capaapa, XapakTepucTukH,
AKi 3rapaHi aBTOpH Ipunucysasu Hayni y 1990-ti pp., y 2010-1X miAXOAATD He AUIIE AAST
6araThboX iHITMX BUAIB AFOACBKOI AIIABHOCTI, aAe M AASL cycmiabcrBa 3arasoM. OTxe, 1mo-
CTHOPMAAbHI YacH — Ile IPOMDKHHMIL IIepiop, AKUHM HACTYIIAE, KOAU CTapi Teopil, yABAeHHA
i MpaKTHKU OMHUPAIOTD, A HOBI Ille He HAPOAMAMCS, i 3AAE€THCS, IO Ay>Ke HebaraTo peueit
B3araAi MaloTh CeHC. Y KOAMIIHI “HOPMaAbHi YacK’ KOAM BUHHKAAA HOBA IIPo6AeMa, il MOXKHa
OYAO A€TKO BUAIAUTH Ta iAeHTHIKYBATH, ITICASI HOTO 3aCTOCYBATH YCi HAsIBHI IHTEAEKTYaAb-
Hi pecypcu AAA 1i BUPILIEHHS HA OCHOBI I'PYHTOBHHUX 1 AOBEACHHX TEODIil 3 YCiX HAYKOBUX
aucounain. I HariroaoBHimme — yce mje mparoBaao. Temep GIABIIICTD 3 TOTO, IO BBAXKAAOCS
HOPMAaAbHHM, 3BUMHHM, TPAAUIIFIHIM, TOCTYIIOBO CTAa€ 6€3CUAUM ITepe) HOBUMH BUKAUKA-
MU, SIKi HACYBAIOTHCSI OAHOYACHO BEAUKOIO AABHHOIO Ta OXOIAIOIOTD 0araro siBUII, IIOYHHA-
I04H Bip 3MIHM KAIMATY i 3aKiHUYIOYH npo6AeMaMH 3 ipeHTHYHICTIO.

He 03HAYA€ KPUTHKY IOIHMPEeHHX y EBPOTIi IAXOAIB, SIKi pO3MEKOBYIOTb iHCTUTYT 3aXHCTY HePCOHAABHIX
AQHHX Ta ITPABO Ha ITOBAry AO MPUBATHOTO ¥ CIMEMHOTO XXUTTSL. IIIBupLIE HABITAKY — MTPOBEACHUM aHAAI3
y4eprose AOBOAMTD, IJO MOAITMYHI, EKOHOMIYHI Ta iHIIi ACIIEKTH 3aXUCTY IMePCOHAABHUX AAHUX BCe
OiAblIle BUXOASTD 32 MeXi IPUBATHOCTI 1 IPUBATHOTO XKUTTS Ta BXE 3apa3 IPSIMO CTOCYIOTHCS YU He
ycix rpaneit cycmiapaoro 6yTrsi. Biapmre npo e y pobori: Ilerpo Cyxopoascskuit, “ITpaBo Ha 3axucT
[ePCOHAABHHX AQHHX SIK HOBe pYHAAMEHTAABHE IIPABO AIOAUHHU B iIHQOPMALITHOMY CYCIIABCTBI,” in
Wyzwania spoleczeristwa informacyjnego. Polskie i ukraitiskie doswiadczenia (Lublin: Wydawnictwo
Uniwersytetu Marii Curie-Sklodowskiej, 2018), 15-28.

3 Ziauddin Sardar, “Welcome to Postnormal Times,” Futures 42 (2010): 435-44.

* Sardar and Sweeney, “The Three Tomorrows of Postnormal Times,” 1-13.

$ Ziauddin Sardar, “Postnormal Times Revisited,” Futures 67 (2015): 26-39.

¢ Silvio O. Funtovicz and Jerome R. Ravetz, “Science for the Post-Normal Age,” Futures 25, issue 7
(1993): 750.

7 Sardar, “Welcome to Postnormal Times,” 435-36.
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MAMBYTHE NMPVUBATHOCTI KPI3b MPU3MY TEOPIT MOCTHOPMAJIBHOCTI

TproMa KAIOUOBUMHM O3HAKAMHU IIOCTHOPMAABHOCTI €: CKAAAHICTB, Xa0C i CyIepedHOCTi
(ckopoueno “3C” Bia anra.: complexity, chaos, contradictions). IlJoao nepmioi — To Ma6yTb
Hi AASI KOTO He € CeKPETOM, III0 YCi BAXKAUBI IIPOOAEMHU CHOTOAEHHS HAASBHUANHO CKAAAHI,
a mpocrTi 3apaui i pimeHHs IPAaKTHYHO BiACYTHI. [IpudnHaMu 11b0T0 € K AOBrOTpHBaAe
YCKAQAHEHHS IIPOLIeCiB y pisHUX cdepax, Taxk i Ix BUXiA Ha rAobaAbHUM piBeHb. ba biabiue,
BCe 3 yCiM MOsKe OyTH B3aEMOIIOB si3aHe, a 3MiHM HACTYIAIOTh PAIITOBO i OAHOYACHO. 32 TAKHX
YMOB HayKOBISIM, IKi HAMAralOThCsl 3MOAEAIOBATH I1i IPOIIECH, AOBOAUTBHCS BAABATUCS AO
CYTTEBOIO 3HIDKEHHS CKAAAHOCTI CUCTEM Yy CBOIX TE€OPIisiX, aAe L& HEOAMIHHO NPU3BOAMTD
AO 3HAUYHHX IPOTAAVH Ta BIAXUAEHB, | PE3yABTAT BUXOAUTH 30BCIM He TaKHM, SIK O4iKyBaAn.®

Ti » cami YMHHUKY € IIepeAyMOBaMH APYTOTO €AeMEHTA IIOCTHOPMAABHOCTI — Xaocy.
B3aeMoIOB's13aHICTh YCHOTO 1 IIOCTiNHE IPUCKOPEHHS BEAYTh AO CUTYalil, KOAU HeBEAUKi
3MiHU CIPUYUHSIOTh BEAMYE3HI HACAIAKH, I CIIPOrHO3YBaTH PO3BUTOK LIUX MPOLIECIB MpakK-
THUYHO HEMOXAMBO. 32 OCTAHHIH Yac 3BUYHMMH AASL YCIX CTAAM HAA3BUYANHO PiAKICHI Y MHU-
HYAOMY SIBHIIIA: PAIITOBi 3A€TH i ITAAIHHS NOAITHYHUX Qiryp; HOBi MiAbSIPACPH 3 KOCMIYHUMH
CTaTKaMH, 3apoOAEHUMH 3a KiAbKa POKiB; HeO4iKyBaHi BUOYXH IIPOTECTHUX PYXiB
i peBoarowiit;’ Mepia-3ipku, iHpAyeHCepH Ta BUIIAAKOBI AIOAM, SIKi 3'SIBASIHOTBCS Hi3BiAKH,
CTAIOTh BCECBITHPOBIAOMUMH i BIATIPABASIIOTBCSI B HIKYAH, @ TAaKOX 6araro iHmoro.

¥ ckaapHOMY i XaOTUYHOMY CBITi, A€ MepeXXi IOEAHYIOTb BCe i KOKHOTO, He MOXKHA YHUK-
HYTH 3aTOCTPEHHs 0ararbox cynepeurocmeti. BoHu MOXyTb Oy TH AeCTPYKTHBHUMH, CIIPH-
YHHSIOYH PYyHHIBHY 60pOTBOY, 110 3aBepITYEThCS KOAAIICOM. 3 iHIIOTro 60Ky, CyIepedHOCTi
BHKOHYIOTb BAXXKAMBY QYHKIJil0 — BOHH IPHBEPTAIOTH YBATy AO TPObAeM y BCiit ixHiil ITOBHO-
Ti /1 6araTOrpaHHOCTI i TAKMM YMHOM CTUMYAIOIOTH CYCIIIABCTBO AO TpaHCOpMarii Ta repe-
XOAY Ha HOBHII piBeHb PO3BUTKY. OCKIABKH yCi IPOOAEMH i YHHHHUKH, SIKi IX 3yMOBAIOIOTS,
B3a€MOIIOB sI3aHi, HAMATaHHS i30AbOBAHO BHPILIUTU AUIIE YACTHUHY 3 HUX IIPU3BOAUTD AO
TOTO, I}O 11032 YBaro0 3aAMIIAIOTHCS iHMIi. I 9acTO AToAM YCBIAOMAIOIOTB Ile HAATO mizuHo. !

CraH IOCTHOPMAABHOCT] He HACTA€ OAHOYACHO B ycix cpepax i micisix. Came MaitbyTHE
IIOYHHAETHCSI Oe3M0CePEAHBO Bi TemepinHboro MoMeHTy. 3a CapAapoM BOHO MOXe BKAIO-
4aTH Pi3HOPIAHI eAeMeHTH, SKi HaAeXKaTb A0: 1) PO3MIMPEHOTO TenepilHbOro, 2) 3HANOMUX
MaiibyTHix,'" 3) HeMUCANMUX Maii6yTHIX. Y Yacu IOCTHOPMAABHOCTI yCi Iji KOMIIOHEHTH
iCHYIOTb ITapaAeAbHO, IPOTE AMIIle OCTAHHIH 3 HUX 6e3[0CepeAHbO MOB A3aHMIT 3 TOCTHOP-
MaAbHMMH ITPOLiecaMU i € iXHiM pesyabraToM. Poswupere menepiuiHe — 1je IPOAOBXKEHHS
Y MaitbyTHE TPEHAIB, TOXOAXEHHSM i3 MHHYAOTO i Tenepimuboro. [lepunit yac (pisHuit pAas
pisHUX cdep, ABUI Ta MiCIIb) Li TPEHAH IIle 3AAMIIATUMYThCS AKTYaABHIMH, IPOTE 3TOAOM
BOHH HEOAMIHHO OCAQOHYTb i CTaHyTh HAAOAHHIM icTOpil. MaitOyTHE y MeKax pO3IIHpeHO-
rO TeNepilTHbOro MOXXHA CITPOTHO3YBATH i CIIAAHYBATH. IHaKIe KaXKy4u, BOHO BIAHOCHTbCS

8 Ibid, 437.

? 3-nomixx inmoro Capaap BBaKae 1AI0CTPATHBHIM IIPHKAAAOM XaOTHYHHX IIPOLECIB IOCTHOPMAABHOCTI
it [Tomapan4eBy peBoAloLlio B Ykpaini y 2004 p.

10 Sardar, “Welcome to Postnormal Times,” 437-39.

'Y ¢yryponorii (futures studies) caoBo “MaitbyTHE” YacTO BXMBAIOTh y MHOXKHHI, IAKPECAIOI0UH
6aI‘aTOBapiaHTHiCTb MO>XAHUBOTO PO3BUTKY TIOAIM.
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IIBHAIIE AO HOPMAABHOCTI, HIXX AO TIOCTHOPMAABHOCTI. OCKIABKH PO3Ias KOAUIIHLOI HOP-
MAABHOCTI HEMOXXAUBO 3YIIMHUTH, & HEBIAOMICTb i HENIeBHICTh IOCTHOPMAAbHHX YaCiB yCixX
ASIKa€, BUHMKA€ GeHOMEH IITYYHO CKOHCTPYyioBaHOi HopmaabHOCTI (manufactured
normalcy). BoHa 3'BAS€TBCSA SIK B Pe3YABTaTi cipo6 AOMIiHAHTHHX CBITOBUX IPaBLiiB CIIpS-
MyBaTH yCi IPOLIeCH B 3pO3yMiAe PyCAO KaIliTAAICTUYHUX BIAHOCHH, TaK i BHACAIAOK peaKIjif
IIPOCTHUX AIOAEH, SKi 3IIITOBXHYBUIKCH i3 HEBIAOMUM HaMaraloThCsA BTUCHYTH MOT0O Y paMKHU
3BHYHHUX YSBACHD Ta MHHYAOTO AOCBIAY.

3natiomi maii6ymHi OXOTIAIOIOTb HeiCHYIOUi y TellepillHbOMY IIPOLIeCH i SIBUIIA, SIKi, OAHAK,
BIXKE CTAAU 3BUYHIMU AASI AFOAEHT Yepes IIPUCYTHICTD Y PI3HOMAHITHUX 06pa3ax MailOy THbO-
ro, IIOIMPEHHX Y MACOBIii KyAbTYpi. Hemucaumi matibymmi BKAIOYAIOTD IIIOCh HACTIABKH AQ-
A€Ke Bij 3araAbHOIIPHUIHATHUX YSBAEHD, IO Il 3aBaXKa€ HaM 30CEPeAUTHCS Ha TAaKUX BapiaH-
TaxX MaOYTHBOTO PO3BUTKY MOAiiL. AGO Iie HACTIABKY He3BUYHI MOXAUBOCTI, IJO MU IIPOCTO
He HapAeMO IM 3HaueHHs. 2

Ockiabky, Ha AyMKy Capaapa, CHTYaIis y cdpepi IpUBaTHOCTI BXe 3apa3 € HOCTHOPMAAb-
HOIO, yCi 3rapaHi XapaKTepHCTUKH 1IbOTO CTAHY IOBUHHI YiTKO TyT mposiBAsiTiCs. Cripobye-
Mo ix izneHTH(iKyBaTH Ta onmcaTH. OKpeMo 3BepHEMO yBary Ha 3BUYHI TeOpil Ta IMAXOAH,
IO CTOCYIOTHCS IPUBATHOCTI, K1 y IJbOMY BUITAAKY IIOBHHHI BiAIIOBIAQTH KPUTEPisAM PO3-
IIXPEHOro TENePillHbOr0, BKAIOYAIOYH ITYYHO CKOHCTPYHOBaHY HOPMAAbHICTb.

II. NposABM nocTHOpManbHOCTI y cepi npUBaTHOCTI

Hacammnepep BaXXAMBO BCTAHOBUTH, HACKIADKY XapaKTePHUMU AASL CpepH IPUBATHOCTI
€ TPH TOAOBHI 03HAKU IIOCTHOPMAABHOCTI — CKAAAHICTD, Xa0C Ta CYIepPevyHOCTi.

Cxaadnicme

KiabkicTb 36epesxeHHX AAHHX Y CBITi 3pOCTa€ 3 MAACHOIO IBUAKICTIO. 3HAYHY KiABKiCTb
i3 HMX MOXXHAa BUKOPHCTATH AASl BTpy4YaHHs y mpuBarHicTb. [IIBHAKO 3pocTae i KiAbKicTD
AKepeA HAAXOAKEeHHSI ITHX AAHUX — KaMep, MIKpOOHIB, pi3HOMaHITHHX AaT4uKiB. Hampu-
KAQap, ipneHTHIKAITiS 32 AOTTOMOrOI0 BIAOMTKIB MAABLIiB 32 OCTaHHI POKHM BXe CTaAa HOPMOIO.
Hi 6i3Hec, Hi BAaAQ He 30MPAIOTHCST BIAMOBASITHCS BiA TellepiliHbOI CTpaTerii akyMyAsLii yce
OiABIIOT KIABKOCTI AQHHIX ¥ BEAUKHX 06a3aX, AO TOT'O 3K YacTO Lii AQHI ITOB’sI3aHi MK CO60I0.
IcHye Tako)x BeAnMYe3Ha KiABKICTb HeCTPYKTypoBaHoi iHpopmariii. He meHmm BaskauBo, mo
AATOPUTMH OIIPAIIFOBAHHS IIUX AAHUX TAKOXX ITOCTIMHO YCKAAAHIOIOTBCS i, HA AyMKY 6araTbox
eKCIIepTiB, He3a6apoM MOXYTb BUITH 3-IIiA KOHTPOAIO AIOAHHH.

Y IlocibHuKY 3 €BpOIECHKOrO MpaBa y cdepi 3aXHCTy MepCOHAABHUX AAHUX, IIATOTOB-
aeHomy Paporo €ponu Ta €C, cTBepAXYETHCS, IO MEPCOHAABHI AAHI 06pobAsIoThCS “BCe
OiABILI CKAQAHHMY i HEIIPO30pUMH CrIocobaMu.” Y KOHTEKCTI MpoOAeM, OB SI3aHUX 3 YIIPO-

12 Sardar and Sweeney, “The Three Tomorrows of Postnormal Times,” 1-13.

3 James Dawes, “Speculative Human Rights: Artificial Intelligence and the Future of the Human,”
Human Rights Quarterly 42.3 (2020): 573-93; Mathias Risse, “Human Rights and Artificial Intelligence:
An Urgently Needed Agenda,” Human Rights Quarterly 41.1 (2019): 1-16.
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BAAKEHHSIM TEXHOAOTIH IITYYHOTO iHTEAEKTY, TOBOPHTHCS ITPO BUITAAKH, KOAH “CKAAAHICTD
i KiABKiCTD 0OPOOAIOBAHIX AQHUX He MOXYTh Oy TH BI3HaYeHi 3 meBHicT0.” Takox 3a3HaueHO
IIPO CKAAQAHICTB, 200 1 HEMOXKAHBICTD, IIPOLIECY OLIHKY BIIAUBY BEAUKHX AQHHX Ha [IPUBAT-
HICTb Ta PU3HKIB, [10B SI3aHUX 3 ONPAI[IOBAHHSM ITePCOHAABHHX AaHHUX.'* OKpiM BKasaHUX,
y IocibHuKy MiCTHUTBCS IIle YMMAAO CXOKHX GOPMYAIOBAHb, IO CBiAYATD IIPO HAA3BUYANHE
YCKAAQAHEHHS IIPOLIeCiB, sKi BiAOYBaIOThCS y cdepi IIepCOHAABHUX AAHKX, A TAKOX IIPO II0-
CTYTIOBY BTpaTy KOHTPOAIO i 3pOCTal0dy HelleBHICTb — ABi BuaiseHi CappapoM XapakTeprc-
THKH IIOCTHOPMAABHOCTI, SIKi 6€3I10cepeAHbO ITOB SI3aHi 3 YCKAAAHEHHSIM JKHUTTSL. "

IToxa3oBHM € i OCTifiHe 30iAbIIeHHS KIABKOCTi Ta YCKAQAHEHHS [IPABOBUX HOPM, IIOB SI-
3aHux i3 npuBatHicTio. Hapukaaa, o6csr 3araasHoro peraamenty saxucry parux (GDPR),
npuitasiroro €C y 2016 p., npubausHo y 4 pasu nepesuirye obcsr Aupexrusu 95/46/EC.
ITpote e 30BcimM He o3Havae, mo HOpM GDPR BucTaae AAst 3abe3medeHHs epeKTUBHOIO
3aXMCTY IIEPCOHAABHHX AAHUX B yCix cpepax. Ak miniMym, y PeraamenTi BiACyTHI crieriaAb-
Hi ITOAOXKEHHSI I[OAO TEXHOAOTIM MITYYHOTO iIHTEAEKTY, BEAMKUX AAHUX Ta ABHO HEAOCTATHi-
MU € AUIIle KiAbKa 3araAbHUX 3TaAOK IPO FeHeTHYHi AaHi, SIKi € Ay»ke crielTUiuHUMH B TIAQHI
CBOIX XapaKTePHCTHK Ta 3arPO3 AAS IPHBATHOCTI AOAMHH.'® Y YMCACHHMX PilIEHHIX MiX-
HapOAHUX OPTaHi3allifi, sIKi CTOCYIOTbCsI BIAMBY iHPOpPMAIiiHIX TEXHOAOTIH Ha IIpaBa Alo-
AMHH, BIA3HAYEHO TOCTPY HEOOXiAHICTb PO3POOAEHHS IIPaBOBKUX HOPM Ha HAI[iOHAABHOMY
i MDKHApOAHOMY PiBHSIX, SIKi AO3BOAMAH O BpaxXyBaTH HOBITHI 3arpO3H1 Ta y3TOAUTH i 3a0e3-
IIeYUTH yCi BAXXAUBI iHAMBIAyaAbHi Ta cycmiabHi inTepecr.!” OAHAK, Ui He ITepelIKOAXKATH-
Me CaMa CKAAAHICTb TaKOI HOPMAaTHBHOI 6a3H 1i e eKTHBHOMY BIIPOBAAKEHHIO, BPaXOBYIOUN
Ie i Te, IO Y CBIiTi iCHYIOTb 6araTo pisHUX IIPABOBUX CHCTEM, Y MEXaX SIKUX BTiAIOIOTbHCSI
IAKOBHTO BiAMiHHi AXOAM AO BUpilIeHHS po6AeM MPUBATHOCTI (BXke He KaXKy4u Mpo
AAbTEPHATUBHI PEryAITOPHU BIAHOCUH Y CYCILIABCTBI, IIPO SKi HITUMETbCS HIKYE, a CaMe:
PHHOK, TEXHOAOTIYHE CEPEAOBHIIE, A TAKOXK COIIiaAbHI HOpMH, IO pOPMYIOTHCS ITiA BIIABOM
Meaia).

Xaoc

sk 3a3Hagae Cappap, MOTEHITiAA Xa0Cy 3pOCTAE ITip BIIAUBOM BEAUKHUX AQHUX, a TIOEAHA-
HICTb y Mepexi 3yMOBAIOE Te, If0 MaAeHbKI 3MiHH CIIPUYHMHSIOTh BEAMKi HacAiAKHL'® Yce 1ie
6e3IocepeAHbO CTOCYEThCS i IPUBATHOCTL. IHAMBIAM 32 KOPOTKMIT YaC CTAAM MILIHO IIPUB sI3aHi

4 Handbook on European Data Protection Law (Luxembourg: Publications Office of the European
Union, 2018), 347-60.

15 Sardar, “Welcome to Postnormal Times,” 440, 442.

' Aus. 6iabie: Petro Sukhorolskyi and Valeriia Hutsaliuk, “Processing of Genetic Data under GDPR:
Unresolved Conflict of Interests,” Masaryk University Journal of Law and Technology 14, no. 2 (2020):
151-76.

'7UN, The right to privacy in the digital age, Resolution adopted by the Human Rights Council on 26
September 2019, A/HRC/RES/42/15; Council of Europe, Declaration by the Committee of Ministers
on the manipulative capabilities of algorithmic processes, Decl (13/02/2019)1.

18 Sardar, “Postnormal Times Revisited,” 33.
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A0 Mepexxi. baraTo Aroaeit BiATyBaIOTh 3aA€XKHICTD Bip cMapTQOHIB i HAMArarTbcA il n036y-
THCSI, IPOTe 3BUYHHUM CIIOCOOOM IIOAOAAQHHS TPUBOTH Bip HEIIEBHOCTI CY4aCHOTO CBITY
9acTO € 3aHyPeHHs y Tou camuil cMapTPoH.'” CKAAAAETHCS TAPAAOKCAABHA CHTYALIisI: XO-
BAIOYHUCh Bip IOCTHOPMAABHOCTI AIOAM BCe GiAbIIIe IepeTBOPIOIOTHCS HA eAMEHTH CKAAAHHX
rAOGAABHUX MepeK, SIKi caMi IIOCHAIOIOTD Xa0C i € OAHHM i3 FOAOBHHX AXKepPeA IOCTHOPMAAb-
HOCTI.

3riAHO 3 3aKOHOAABCTBOM, ITePCOHAABHI AaHI HiOWTO € 3aXMIIEHUMH, aAe HaCIIpaBAi MaAoO
XTO Yy Ije BipuTb. BeAuki BUTOKU AQHUX MIABHOHIB AIOAEH BXKe HIKOTO He AUBYIOTD, aAe He-
3Ba’KaI0YM HA Iie, BOHU MOXYTb CTaTH IPHYMHOI0 HEKOHTPOAbOBaHOI peakiii. ITokazoBoro
€ curyanis 3 xomnaniero Cambridge Analytica, sika i AO CKAaHAAAY He IPHUXOBYBAAQ ILjiAeit
i METOAIB CBOEI ALSIABHOCTI Ta BiAKPHUTO LM XH3yBaaacs. Ax panToMm y 2018 p. BoHa mepe-
TBOPHUAACS Ha 00 €KT IIPUCKINAMBOI yBaru Meaia Ta IpaBOOXOPOHHUX OPTaHiB, i Ije Clipuyu-
HHUAO AQHIIIOTOBY PeakIito i MacimTabHi HacAigku (30kpema puHKoBa BapTicTh Facebook
Braaa Ha 19% a6o Ha 119 MapA A0AapiB 32 pekopaHO KopoTkuit 9ac). e iatocTparusHime
Te, IO TiCASL 3aTYXaHHS CKAHAAAY CUTYALIisl 3aTaAOM 3aAHMIIMAACS TAKOIO K caMoro (To6To
XapaKTepHOIO AASL [IOCTHOPMAABHHX 4aciB). UncAeHHI KOMIIaHii HEKOHTPOABOBAHO 36UPAIOTh
AQHI ITPO AIOAEH Ta BUKOPUCTOBYIOTD IX AASI TIOAITUYHUX IjiAeH (y TOMY YHCAl 11 AOYipHi KOM-
nanii SCL Group, sixiit Haaexxasa Cambridge Analytica). Te 5 came CTOCY€eTbCS i IPOAOBIKEH-
Hsl HeKOHTPOAbOBAHOTO BTPYYAHHS y IIPUBATHICTD 3 OOKY OpraHiB AepKaBHOI be3rmeku
y pi3HHUX KpaiHax HaBiTb micast BUKpUTTiB EaBapaa CHoOyaeHa.

Ha mmx4oMy piBHI IPUKAAAOM XaOTUYHHUX ITPOLIECIB € BUIIAAKU PANITOBOTO 3aTOCTPEHHs
iHTepecy MiABIOHIB AO OKpPeMHX 0Ci6, sIKi 4acTO 30BCiM He MaAM HaMipy BBIfTH B TAOOAAbHI
iHpopMartiitHi TPeHAH, 60 IIPHUHANMHI He ITiA TaKuM iHGOpMaLifHUM IPUBOAOM. Tak, OAUH
HeBeAMKHI 110CT, poTorpadis, KOAAK UM BIACOPOAKK MOXe 3POOHTH AIOAMHY BIAOMOIO Ha
BeCh CBIiT. Y TAKOMY pa3i He AOBOAMTBCS i MPISITH IIPO 30eperkeHHs UM BIAHOBACHHS il IpH-
BAaTHOCTI, i HaBiTb IpaBo OyTu 3a6yTuM TYT 6e3cuae. HacamxiHens BapTo BiA3HAYUTH, IO
XaOTHYHI IIPOIIeCH B CYCIABCTBI BiAOyBaAMCs i B “HOPMaAbHi~ 4acH, MpOTe AMIIe B YaCH
MOCTHOPMAABHOCTI BOHH CTAIOTh HACTIABKH MOIIUPEHHMH 1 3BUYHUMH, IO iX PpaKTHIHO
MO>KHA Ha3BaTH HOBMM MEUHCTPIMOM.

Cynepeunocmi

Tperiit ckaapoBuit eaeMeHT “3C” y HaIOMY BHITAAKY € HAHIIKaBilIMM, OCKIABKY cdepa
IPHUBATHOCTI Ta II€PCOHAABHUX AQHHX [IepPeIIOBHEHA CyIepedHOCTIMY, 6araTo 3 SIKHX IIPO-
SIBUAVICSI AMIIIE B OCTAaHHI POKHU. Po3rasiHeMO aesiKi 3 HUX AeTaAbHiIe.

3aKOHOAABCTBO BU3HAYAE 3TOAY CY0 €KTa AAHUX SIK OAHY 3 TOAOBHUX ITIACTAB AASI OIIPALIO-
BaHHS [IEPCOHAABHUX AQHHX. 3TiAHO 3 IIUM, 3BHYHUM AAS YCiX CTAAO HAAQHHS TaKOI 3TOAH
Jyepes MiAMUCYBAHHS CIIEIiaAbHUX AOKYMEHTIB YU IIPOCTaBACHHS IAAOYOK i HATHCKAHHS

!9 Mary Holland, “How to Take a Digital Detox during the Covid-19 Pandemic,” BBC Worklife, last
modified May 18, 2020, https://www.bbc.com/worklife/article/20200513-how-to-
take-a-digital-detox-during-the-covid-19-pandemic.
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KHOIIOK Ha caiTax. [IpoTe anme Ayske HeBeAMKHIT BIACOTOK AIOAGH CIIPaBAL YMTaE YMOBH
BUKOPHUCTAaHHA AaHHX. KpiM TOro, 9acTo He icHy€ >KOAHUX NPUHHATHIX AABTePHATUB, OCKiAb-
KM HAAQHHS IIOCAYTH Y1 KOPUCTYBAHHS PECYPCOM 3aA€XKUTD BiA 3TOAU Cy6'€KTa AQHUX Ha X
OIpaIffoBaHHA. Y GIiABIIOCTI BUMAAKIB AIOAH IIPOCTO He 3AaTHI po3ibparucs 3 pu3HUKaMu,
[IOB I3aHMMH i3 HAAQHHSM 3TOAH, i IJe He AUBHO, aA’Ke aAeKBATHO OLIHUTH Iji PHU3MKH iHKOAH
He CIIPOMOXKHa HaBiTh BeAMKa I'PyTIa eKCIIePTiB, 3aALHMX Y CIIeIliaAbHiN IPOLIeAY Pl OLiHIO-
BaHHA BIIAUBY. BisbMeMo AAS TpHKAAAY FeHeaAOTi4Hi CaliTH, SKi IIPOIIOHYIOTh AIOASIM iHOP-
Marito Ha OcHOBi aHaisy ixupoi AHK (MyHeritage, 23andMe, Ancestry Ta inmi). Ilpusarsi
KOMITaHil, 1[0 € BAACHUKAMU IIUX CAMTIB, IPOIOHYIOTH $pi3UIHIM 0cobaM HapicaaTu 6ioao-
TivHi 3pa3Kyu AASL aHAAI3Y, TOTOAUTHUCS Ha OIPAIFOBAHHS IXHIX FeHeTUYHMX AAHUX Ta IIOAAAD-
11e iX BKAIOUEHHs y BeAMde3Hi MaCUBU IeHeTUYHUX AQHUX MiABHOHIB Aropedt. OTxe, dpismani
0cobU IIOBHUHHI OLiHUTH YCi IIepeBary Ta pU3HUKHU i IPUAHATY 3BaXKeHe pilleHHs. AAe 4u
3AATHI BOHH 1€ 3po6HTH, SIKIITO Ha AyMKY $axiBIIiB, IO BUBYAIOTD Ije IINTAHHS, OIliHIOBaHHS
ycCix pusukiB*’ y IibOMY BUIIAAKY € HACTIABKU CKAAAHUM 3aBAQHHSIM, IO BOHO BUMArae MacIi-
TabHOTO MDKAMCIUIIAIHAPHOTO AOCAIAKEHHS i3 3aAyYeHHSM CIEI[aAiCTiB y TaAy3i eTHKH,
IpaBa, FeHeTUKHU Ta COLiOAOrii?*!

MerTo10 CTBOpEeHHS 3aKOHOAABCTBA y Cdepi 3aXUCTY IePCOHAABHUX AAHUX OYAO HAAQHHS
AXOAMHI MOXXAMBOCTEHM KOHTPOAIOBATH MeXi CBO€I IIPUBAaTHOCTI 1 MaTH BIIAMB Ha OITpaLliO-
BaHHSI [I€PCOHAABHUX AQHHUX, 1[0 Il CTOCYI0ThCsL. [IpoTe cydacHmMiT MexaHi3M 3rOAH 0COOH Ha
OIIPAI[IOBAHHS AAHUX BCE MEHIIe CIPUSE AOCATHEHHIO ITi€i MeTH. 3 IIUM MOTOAXYIOTbCS
i exciepru €C Ta PE — aBTOopH 3rasanoro sume IToci6HMKa, SKi CTBEpAXYIOTD, O CydacHi
YMOBH BUMAraioTh TI€PeOCMUCAEHHS iAefl 0COOHCTOrO KOHTPOAIO ITePCOHAABHHX AQHHUX,
BPaXOBYIOYH 3-[IOMDK IHIIIOTO i HEAOCTATHIO 00i3HaHICTh 3 60Ky Aroaeit. HaToMicTs BoHM
IPOIOHYIOTH CIIPSIMYBATH 3YCHAAS Ha “OiABII CKAAAHHI ITPOLjeC MHOXXUHHHUX OIIiHOK BIIAH-
BY PH3UKIB, [IOB SI3aHUX 3 BAKOPHCTAHHSIM [IEPCOHAABHUX AAHUX. ** OT)Ke, CydacHa CHCTeMa
3aXHCTY IPaB Cy6’eKTa AQHUX, IIO 6A3yETHCS Ha FOTO 3rOAl, AyXKe YaCTO CTBOPIOE AUIIE
iA03110 KOHTPOAIO HaA AAHUMH, He 320e3I1eYyI0ur peaAbHUI KOHTPOAD, i Ije € TepIIOio BaX-
AMBOIO CyTIepedHicTIO. [i MoykHa c)OpPMyAIOBATH Y BUTASIAL TBEPAYKeHHS (ke He 060B I3KOBO
TOBHHHE BUKOHYBATUCS B YCiX BUMIAAKAX AASL TOTO, 06 CBiAYMTH IIPO OCTHOPMAABHICTD ):
“uum Girviite POPMANOHUX MONAUBOCET HAOAIOMb CYO EXMY OAHUX, MUM CAAOULOI CIAE CUC-
mema 3abe3neqenns 11020 Npasa HA 3axXUC NePCOHAAbHUX danux.”

Inmoro BaXXKAMBOIO CTpaTeTi€l0 3aXUCTy IepCOHAABHUX AAHHX, SIKY MOXXHA BHOKPEMUTH
AHAAI3YI0YHM CyYacHi HOPMAaTHUBHO-IIPABOBI aKTH, € aHOHIMi3allis Ta ICeBAOHIMI3allis AaHuX. >
Bona 6a3yeTbcst Ha MPUITYIeHH, 110 YUM OiAblle AQHUX OYAyTb AaHOHIMHIMHU 200 3axuiie-

* Taka mpoueaypa epepbadeHa AAsL Iy TAUBHX AQHUX 3TIAHO 31 CT. 35 3araAbHOIO peraaMeHTy 3aXUCTY
AaHMX €Bpormneiicbkoro Coro3y.

*! Paul Quinn and Liam Quinn, “Big Genetic Data and Its Big Data Protection Challenges,” Computer
Law & Security Review 34, no. S (2018): 1008.

> Handbook on European Data Protection Law, 359.

2 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement
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HUMU [ICeBAOHIMaMu, THM OiAblre 6yAyTh 3abe3medeHi inTepecu cy0ekTa Aanux. IIpore me
IPUITYIIeHHs CIPABAXKYETHCS AAAEKO He B yCiX BUITAAKAX, a 3 YaCOM BOHO MOJKe B3araAi
BTPAaTHTH aKTYaAbHICTb. VIAETbCS PO Te, IO B €TIOXy BEAMKUX AQHUX CTA€ BCe MpOCTile
iAeHTU(IKyBaTH AIOAMHY HaBiTh Ha OCHOBI 3HeocobAeHO] indpopmanii. HiTkoi Mexi Mix
IIePCOHAABHVIMU AQHMUMH Ta aHOHIMI30BaHOI iHpopMariieio He icHye.** Bee HabaraTo ckaaa-
Hime. Boxe 3apa3 y pisHHX AOCAIAKEHHSIX aBTOPU BUAIASIIOTh AeKiAbKa piBHIB aHOHiMi3artii,
i BiAHeceHH: iHpopMallii A0 TeBHOTO PiBHA 30BCiM He 03HAYAE, IO CUTYyaIlid He MOXe 3Mi-
HUTHUCA 3 9acoM. CTOCOBHO 3K OKPEMHX BHAIB ITePCOHAABHHX AAHHX BHCAOBAIOIOTBCSI CyMHi-
BH, 94U piBeHb IXHBOI A0COAIOTHOI aHOHIMHOCTI MOXKe Oy TH B IPHHLIUII AOCSTHY THIL >

3riAHO 3 3aTAAPHONIPUHHATUM y E€BPOIIi BU3HAYEHHSM, IIePCOHAABHI AaHI — Ije iHpopMa-
I1isl, IO CTOCYEThCA PpizuuHOI 0c06H, Ky iAeHTHPiKOBaHO a60 MOXKHA iAeHTHIKyBaTH.
To6TO AASI BCTAHOBAEHHS TOTO, IO € IIEPCOHAABHIMIU AAHUMH, Ha SIKi TOIHMPIOETHCS IIPABO-
BUI1 3aXHCT, BAXKAMBO 3PO3YMITH 3MiCT CAOBOCIIOAyUeHHs “MOXXHa iaeHTHiKyBaTh.” I1Jop0
rporo y GDPR micTuthes Take popmyarosanms: “11]o6 BcTaHOBUTH MOXAHMBICTD iAeHTHI-
Karjil $pisnaHOI 0coOH, HeOOXiIAHO B3SITH AO YBard BCi CIIOCOOH, 110 MOXYTb Oy TH BUKOPHC-
TaHi 3 BCOKOIO HMOBIPHICTIO...,” IIPU IjbOMY IIOTPiOHO BpaxyBaTH “BCi 00 €KTHBHI pakTOpH,
Taki K BUTPaTH Ta Iepioa dacy, HeOOXiAHI AAS ianeHTH}IKAIIiI, 3 OTASIAY Ha TeXHOAOTII, Ha-
SIBHI CTAHOM Ha MOMEHT OIIPALIIOBAHHS, 1 TEXHOAOTTYHI po3pobku.”*® [HakIIe KasKy4H, AaHi
MO>XYTb BUSABHTHCS 30BCIM HE TAKMMHU aHOHIMHHMMH, K OYiKyBaAOCs, AKIIO BUTPATUTH
6iabmre yacy i 3ycHAb AAst iaeHTHiKaLL. K10 5K BpaxyBaTH $aKT, 10 TeXHOAOTII y HAIll 9ac
Ay>Ke IMIBUAKO BAOCKOHAAIOIOTBCS, TO 3 KOXKHUM AHeM IMOBipHICTb iaeHTH KA1l ocobu Ha
OCHOBI TaK 3BaHOI AeTIepCOHipiKOBaHOI UM AHOHIMHOI iH$pOpMaril AuIe 3pocTaTUMe. A OTXKe,
AQHi, SIKi CbOTOAHI BIAbHO 30HPAIOTh i BAKOPHCTOBYIOTD IPUBATHI KOMIIaHiI, MOXYTb 3aBTPa
PAITOBO IePeTBOPUTHCS Y IEPCOHAABHI, aAe BIAHOBUTH IIPUBATHICTD 3aIlikaBAEHHX OCi0
OyAe BXXe IIPaKTHIHO HeMOXAUBO. 11]0A0 TAKMX BUITAAKIB BUIIPABAAHO CTBEPAXKYBATH, LIO
BiAHOCHA AemepcoHiQiKaIliss AAHUX AHIIE BIAKAQAQ€E 3arPO3H y MAilOyTHE, a He yCyBae Ix.
I cyastam 3 po3mipy iHBecTHIIIH, SKi CKepOBYIOTb Ha pO3BHTOK BIAITOBIAHUX TEXHOAOTIH, Ije
Ay>Ke HepaAeKe ManOyTHE.

IMTe mixaBima cuTyartis 3i cTpaTeri€io MiHiMisallii mepcoHaAPHUX AaHUX. AOBIHUIt 9ac Mi-
HIMi3aI[il0 AAHUX BBRXKAAU YU He HaliAieBilmmM 3acoOoM 3abe3rnedeHHs IIPMBATHOCTI Ta iHIIKX
CYMDKHUX IIPaB AFOAUHH.” [HaKIIIe KQXKy4H, IIPUITYCKAAH, IO YHM MeHIIe 301paoTh I1epco-
HAAbHHMX AQHHX, TUM Kpalle 3abe3reveHi BIATIOBiAHI npasa. Hanpukaaa, y Koaexci npo 3axucr

of such data, and repealing Directive 95/46/EC (General Data Protection Regulation) (OJL 119,
4.5.2016, pp. 1-88), recitals 26, 28, 29, 78, 156, articles 6, 32, 40.

* EU, Opinion 05/2014 on Anonymisation Techniques, Article 29 Data Protection Working Party
(April 10,2014, 0829/14/EN WP216), 4-5.

2 Mark Taylor, Genetic Data and the Law: A Critical Perspective on Privacy Protection (Cambridge:
Cambridge University Press, 2012), 138.

26 General Data Protection Regulation, recital 26.

*” Giusella Finocchiaro, “Anonymity and the Law in Italy,” in Lessons from the Identity Trail: Anonymity,
Privacy and Identity in a Networked Society (Oxford University Press, 2009), 526.
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TepcoHaAbHUX AAHUX ITaaii y peaaxnii 2003 p.** 6yB sakpimaeHui Sk OCHOBOIOAOXKHUIA (Ha
CaMOMY IOYaTKy AOKYMEHTa B OKPeMiil CTaTTi) NPUHIUI MiHiMi3allil AQHUX, 3TiIAHO 3 AKMM

[i] HPOpMaIiiiHi CUCTeMH i IporpaMHe 3abes3neyeHHs MalOTh 6YTI/I HaAAIITOBaHI AASI MiHIMi3aIil
BUKOPHCTAHHS [TePCOHAABHUX YU iAeHTUIKAL[IMHIX AQHUX, TaK 106 BUKAIOYHTH IX OIpaIllOBaHH,
SIKIO METH Y KOHKPETHOMY BHITAAKY MOXHA AOCSII'TH, BHKOPHCTOBYIOYM AaHOHIMHI AaHi, a60
depes BIAIIOBIAHI 3aX0AH, SIKi AO3BOASIIOTB iA€HTH(IKYBaTU CYy6 €KTa AQHMX AUIIE Y BUIIAAKY
HeobxiaHOCTI.?

VTiM, pO3TASHYBIIH IPHHIMI MiHiMi3aIii Kpish IpU3My Teopii TOCTHOPMAABHOCTI, CTa€
3pO3yMIAO, IO BiH IIBUALIE BTIAIOE€ OKAHHS TOBEPHYTHCS Y YACH HOPMAABHOCTI, HIXK CIIpaB-
Al MOXXe 3MIHUTH cUTYyaliio. | cripaBa Ty T He AMIIle B TEXHOAOTIYHUX Ta 0i3HECOBUX TPEHAAX.
Hab6araro nikasime, o B yMOBax II0CTHOPMAABHOCTI MiHiMi3allisi MOXXe 3yMOBAIOBATH
NIPOTHAGXHHI 04iKyBaHOMY eeKT, i Iie BUSBASE Iie OAHY BaKAMBY CyTiepeunicTs. HaeTbcs
IIPO Te, IO 3aBASIKU HOBUM TeXHOAOTISIM A€sIKi BTPYUaHHS Y IIPaBa AIOAMHH, sIKi 6a3yI0ThCsI
Ha BUKOPUCTAHH] IIepCOHAABHUX AQHHX, CTAAM MOXXAMBUMH i 6€3 HUX. Y5IBIMO cObi aATopHTM,
SIKUHI MOXKE 3 BUCOKOI0 MMOBIPHICTIO BCTAHOBUTH ITOAITHYHI IIOTASIAML Y CEKCYaAbHY Opi€H-
Tanio (IyTAMBI AQHI) KOPUCTYBaYa HA OCHOBI aHAAI3Y 1OTO IPOPIAIO B COLIiAABHIX MePesKax.
Y nporieci HaBYaHHS AATOPUTMY HaiMOBipHillle BUKOPHCTOBYBAAM Uy TAMBI AaHi 6araTbox
0ci6, poTe MiCAS LHOTO AASI IOrO po6OTH He MOTPIOHO OIpParbOBYBATH 4u 36epiraru Iii
AaHi, HeOOXiAHHIT AHIIIe AOCTYII AO IIPO(iAiB KOPUCTYBaUIB, 6araTo 3 SIKUX € BIAKPUTHMH.

SIKITO 5K METOI0 AATOPUTMY € He IIPOCTO BCTAHOBUTH PaKTH, 2 COPMYAIOBATH PillleHHS
IIOAO AFOAHMHH, SIK€ MA€ AASl Hel IIPaBOBI HACAIAKH, TO IJeM AATOPUTM 30BCiM He 060B’513K0BO
ITOBHHEH PO3KPHUBATU TOM PaKT, IO PillleHHSA 3yMOBAEHE BiAOMOCTSMM IIPO CEKCYaAbHY
Opi€HTAIli0 UM MOAITHYHI OTAsIAY iHAUBiAA. KoAM ITe cTOCyeThCs IITyYHOTO iHTEACKTY, TO
HaBiTh caMi pO3POOHUKH MOXYTh He 3AOTAAYBATHCS PO TAKUI AUCKPUMIHAIIHNI eeKT.
3 iHmoro 60Ky, o6 BCTAHOBUTH Ijeil edpeKT, HaM HeOOXiAHO 3iCTABUTH pe3yAbTaTH PObOTH
AATOPUTMY 3 YyTAMBUMHM AQHHMMH, A€ TAKHX AAHUX y HAC HeMa€, 60 BOHU He IIOTPiOHi AAS
PobOTH AATOPUTMY i AO TOTO X CTBOPIOIOTb 3aiiBi MPABOBI IPOOAEMH AASI KOHTPOAEPA Ad-
Hux.>® OTxe, IIPHMHITHI MiHIMi3aIlil AAHUX MO>Ke MaTH HeTaTUBHUI eeKT AAS IIPUBATHOCTI,
iy TakoMy pasi 6yae CIIpaBAXKYBaTHCS 3AKOHOMIPHICTD: “4uM MeHuie 3i0pano nepcoHarvHux
0aHux, mum 8asxe 6CHAHOBUMI 8MPYHaAHHS Y npasa inousioa.”

CynepeyHOCTi, SIKi CTOCYIOTbCS TPUBATHOCTI, He BHIEPITYIOThCS HEOAHO3HAYHHM BIIABOM
CTpATeTil 3aXKUCTy NePCOHAABHHX AAHHX. Y CBITi HOIMMPEHi KAPAMHAABHO IIPOTHAEXKHI OITiH-
KU IITOAO 3araAbHOI CUTYyallil y I5ilt cdepi, KOpeHi SKUX 3BOAATHCS A0 BiAMIHHOCTe! Ha piBHI
LIIHHOCTe Ta CBITOTASIAY. Y TOF Yac SIK 6araTo eKCrepTiB y cdepi [paB AIOAMHIE CTBEPAXKYIOTb,

%Y HoBii1 3HauHO IepepobaeHiit pepaxuii Koaexcy 2018 p., sixa Gyaa IpUIHATA AASL FIOTO Y3TOASKEHHS
3 GDPR, 110 CTaTTIO BUAYYHAH.

? Jtalian Personal Data Protection Code (Legislative Decree #196, June 30, 2003), http:/ /www.privacy.it/
privacycode-en.html, article 3.

39 Michiel Rhoen and Qing Yi Feng, “Why the ‘Computer Says No’: Illustrating Big Data’s Discrimination
Risk through Complex Systems Science,” International Data Privacy Law 8, issue 2 (2018): 153.
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10 IPHUBATHICTh IIOCTYIIOBO 3HUKAE i CUTYALisl BHACAIAOK IIBOTO CTa€ KaTacTpOivHOI0,!
IPEeACTABHUKY BHCOKOTEXHOAOTTIHOTO 6i3HeCy Ta Aep>KaBHI MEHeAXKePH AOBOASITD, IO XBU-
AFOBATHCSI, 3araAOM, HEMAE IIPO IO, 2 PEAABHI 3arPO3U AAST AIOAMHH i CYCITiABCTBa 6e3 oco-
OAMBHX TPYAHOII}IB MOXKHA MiHIMi3yBaTH. Y 1IbOMy IAaHi moka3oBoro € oninka GDPR y mpo-
Iieci HOro CTBOpeHHs Ta MicAst IpuiHATTs. [IpeacTaBHYKY Oi3Hecy, YncAeHH] Meplapecypcu
Ta okpeMmi HaykoBIi (0CO6AMBO aMePHKAHChKi) CTBOPIOBAAH HABKOAO LIbOTO aKTa iMiAX
“APaKOHIBCHKOTO 3aKOHY,” SIKHI [TOB I3aHHUI i3 MAPHUMHU BUTPATAMHU AAS IATIPUEMIIB i 3a1po-
BaAJXy€ HEBUITPABAAHO BEAMKI O0OMEXKEHHS AASI EKOHOMIKH, 2 AESIKi HOTO IIOAOKEHHS (Hanpn—
KA, TIpo MpaBo 6yTu 3a6yTM) Ha3UBAAK HepO3CcyAAuBEMA.> XOYa SKIIO IIpoaHaAi3yBaTu
I1efl AOKYMEHT 3 TOYKHU 30Dy 3a0e3IedeHHs MpaB Cy0 €KTa AAHUX, TO HEBAXKKO BIALIYKATH
y HbOMY 3HA4Hi ITOCAAOAEHHS caMe B iHTepecax PO3BUTKY eKOHOMIKH, BKe He TOBOPSIYH IIPO
IPOTaAUHH IIOAO GaraThOX aCIeKTiB, SIKi AOBBOASIIOTH 06iiiTH paBuAa.®

Yci 1i po36XHOCTI MOXKHA MOSICHUTH 32 AOTIOMOTOIO IIPHITYILI€HHS, III0 iCHy€ 3araAbHA
i IPaKTUYHO HEePO3BsI3HA CYIIePEYHICTh MK IIPUBATHICTIO i TANOMHHIMU TEHAEHITISIMU PO3-
BUTKY 0i3HecCy Ta IyOAIMHOTO YIIPaBAIHHS B IHAYCTpPiaABHOMY/TIOCTIHAYCTPiaABHOMY CyC-
miabcTBi.> 3 1M ITOTOAKYFOTHCS 1 YMMAAO BIAOMUX ITPEACTABHHUKIB BUCOKOTEXHOAOTTYHOTO
bi3Hecy, sIKi, HAITPUKAAA, CIIOKIHO IPOTHO3YIOTb, L0 IPUBATHICTD i KOHPIACHIIIHICTD OyAe
AOOPOBIABHO 3aMiHeHa Ha [lepeBaru HUPppPOBOro CBITY, i HA3UBAIOTH Lje “HOBHUM CYCITIABHUM
AOI‘OBOPOM.”35 BuxopucToByoun MOAeAb AMHAMIKM MIPHUBATHOCTI piHCHKOTO AOCAIAHMKA
Martti MiHKKiHEeHa, MOXXKHA II00A4YUTH, O TOAOBHUMU YHHHUKAMH Y L1ift cdepi € iHTepecu
KOHTPOAEpiB AaHHX (3Ae61ABIIOrO CTOCYIOTbCS EKOHOMIKH Ta 326e3IeueHHs] KOHTPOAID),
KYABTYPHI i IpaBOBi HOPMHU Ta HasIBHI TexHOAOT4HI cucTemu.® TTpubAM3HO Te X caMe, ase

31 OAHH i3 aBTOPIB, SIKi IUIIYTH Ha LII0 TeMy, HOPIBHIOE GAM3bKe MalbyTHE IPUBATHOCTI 31 CBITOM,
Y SIKOMY IIPOAQIOTH AUIIIE IOBHICTIO IIPO30pi OyAiBeAbHI MaTepiaAH, i MPO30PHMHU CTAAM HABiTh BIKOHHI
wropu (Ivan Szekely, “Building Our Future Glass Homes — An Essay about Influencing the Future
through Regulation,” Computer Law & Security Review 29 (2013): 540). Lle HaM Harapye aHTHyTOIiIO
€prenia 3aMATiHA, TPOTE TaM MITOPH BCE XK € HEIPO3OPHUMH i X MOXKHA 3aKPUTH B OAHOMY BUITAAKY.

3> Christiana Markou, “The ‘Right to Be Forgotten:” Ten Reasons Why It Should Be Forgotten,” in
Reforming European Data Protection Law (Springer, 2015), 224.

33 Hanpuxaap, y GDPR BiacyTHi creniaaizoBaHi HOpMH IIOAO OIIPAIjIOBAHHS IeHETHYHUX AAHUX Ta
HeAOCTATHbO BPAXOBAHi BTPYYaHHS B iHTepeCH Cy6 €KTa AAHHX, ITOB sI3aHi 3 MACIITAGHIM BUKOPHCTAHHSIM
BeAnKHMH IT-KOMITIaHISIME TeXHOAOTiH MITYYHOTO iHTEAKTY i aHAAITHKU BEAUKUX AQHUX (Michael
Butterworth, “The ICO and Artificial Intelligence: The Role of Fairness in the GDPR Framework,”
Computer Law & Security Review 34.2 (2018): 257-68). Taxox y PeraamenTi 3anpoBakeHi 3Ha4Hi BUHATKH
3 IIPaBUA He Ha KOPHCTb Cy6 €KTa AAHHX, SKi CTOCYIOThCS HAyKOBHX AOCAiAXeHb (research exemption),
TP TOMY, IO CY6'EKTAMU TAKUX AOCAIAKeHb MOKYTb 6yTH i mpusaTHi komepifi crpykrypu (Kart
Pormeister, “Genetic Data and the Research Exemption: Is the GDPR Going Too Far?” International
Data Privacy Law 7.2 (2017): 137-46).

3% BiAble Ipo Te, YOMy Hallla IOCTIHAYCTPiaAbHA PEAABHICTD € IIBHALIE IPAMUM POSLIUPEHHAM
inAycTpiasbHOi, a He 1i 3anepeventsaM, y po6orti: [lerpo Cyxopoabchkuit, Ocrosu gymypoarozii (Absis:
Ampiopi, 2021), 295-392.

35 Epix IT1ImiaT Ta Asxapea Koen, Hosuii yudposuil csim (AbBiB: Aitomuc, 2015), 265.

36 Matti Minkkinen, “Futures of Privacy Protection: A Framework for Creating Scenarios of Institutional
Change,” Futures 73 (2015): 54.
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B Ha6araTo MHUPIIOMY KOHTEKCTI AOBOAUTD BiAOMHUIT aMePHKAHCHKHI BUEHHIT Ta IIOAITHIHUI
Alsta AoypeHc Aeccir, skuit TBEpAUTD ITPO iCHYBaHHS YOTHUPHOX ITAPAAEAbHUX PEryAsITOPiB
BIAHOCHH y CyCIIiAbCTBi. AO HUMX HaA€XaTh: IIPaBo, iHIIi COIliaAbHI HOPMHU, PHHOK Ta apXi-
TexTypa. OCTaHHIN eAeMEHT y IIbOMY TIepeAiKy BKAIOYAE TEXHOAOTIIHe cepepoBume (Tak
3BaHe PeryAlOBaHHS KOAOM).”

Posrasnemo, skuil 3araAbHUM BIIAUB Ha IIPUBATHICTb MAIOTh BKA3aHi peryAaTopu y Terle-
piuHi yacu. ITpaBoBi HopMH, sIK MiHIMYM y €BpOIIi, aAe TAKOX i B 0ararpox iHIIMX KpaiHax
CBITY, CTOSITb Ha CTOPOXi IPUBATHOCTL. BKkAIOUEHHS Y KOHCTUTYIIII A€prKaB, a TAKOXK Y MiX-
HapOAHI KaTaAOTH IIPaB AIOAMHH ITPaBa Ha 3aXKCT IIepCOHAABHUX AQHHX ITOPSIA i3 TpaBOM Ha
HEAOTOPKAHHICTb MPUBATHOTO XXMUTTS K KAIOUOBHX OCHOBOIIOAOXKHUX ITPAB CTAAO BXKe 3a-
raabHEM cTaHAApTOM Y XXI cT. Xoua 3po3ymiAo, mo y MeKax AeMOKPAaTHYHUX CUCTeM Iii
IpaBa MOBMHHI OyTH 36aAaHCOBaHI 3 iHITMMU KOHKYPYIOUMMH IIPABAMH Ta iHTepecaMH, a B
ABTOPHUTAPHUX ACPXKABAX IIPUBATHICTD YACTO IPUHOCATD Y KEPTBY 3a0e3MeUeHHIO AePXKaB-
HOTO KOHTPOAIO. BIAuB Apyroro peryAsiTopa — iHIIMX COI[iaAbHUX HOPM — He TaKUH OAHO-
3Ha4yHMI. X04a y AibepaAbHIX AeMOKPATIsSX MPHBATHICTD i AAAl BBAXKAIOTH BAXKAHBOIO CYC-
MiABHOIO ITIHHICTIO, CTaBA€HHSI AO Hel 3MIHIOETBHCS ITiA BIIAMBOM MeAia Ta CIIOXKUBAITbKHUX
npaxruk. He Oyae mepe0iAbIIeHHAM CTBEPAXKYBATH, IO BarOMi IPaBIli HA PUHKY IHTEpHeT-
IOCAYT, fK i CMCTeMa KaIliTaAiCTUYHHUX BIAHOCHH 3araAOM, 3AaTHI y TelepilllHil Yac CyTTEBO
BIIAUBATHU Ha CYCIiABHI HOpMU Y cdepi mpuBaTHOCTi. CBiAUeHHSIM LIbOTO € 3HAYHI 3MiHU
y ITOBEAIHIIi AFOA€T, 110 CTOCYIOTHCSI AOOPOBIABHOIO PO3KPUTTS [IEPCOHAABHOI iHPOpManil
npo cebe, ki BiA6YAI/IC§I 33 OCTaHHI AECITHAITTS.

Tpertiii peryAsiTop — pUHOK, SIK IPABHAO, Y CYJaCHUX YMOBaX IIPALIFO€ IPSIMO IIPOTH IIPH-
BaTHOCTI. 30KpeMa, bi3Hec BIAKpPUTO 3asiBAsie, mo big data, BkAIOYarouM pisHOMaHITHY iH-
¢opMmariio po CoXUBAYiB, FOCTPO HEOOXIAHI AAST eKOHOMIYHOTO 3pocranHs. Kommanii,
SIKi MAKCUMAABHO epeKTUBHO 30UPaIOTh Ta OIPALIbOBYIOTH AQHI ITPO SKHANOIABIIY KiABKICTD
KOPHCTYBa4iB, 3A00yBalOTh HEOLIHEHHY [lepeBary Ha PUHKY i BUTICHSIOTh KOHKYPEHTIB.
ToMy He AUBHO, IIJ0 KOYKEH BEAUKUIT 6i3Hec IIparHe CTAaTH ‘TYrAOM~ Y CBOIH cdepi AisIABHOC-
Ti.3® TTip BIIABOM eKOHOMIUYHUX I'PaBILIiB Ta OPTaHiB BAAAM YIIPOAOBXK OCTAaHHIX AECSATHAITH
B OHAQPH-TIPOCTOPI, @ HEPIAKO i 1032 HUM, 6yAa CGOPMOBAHA APXITEKTYPa TOTAABHOTO CIIO-
crepexenns.’ OTske, YeTBepTHUil PeryaaTop (apXiTeKTypa) TaKOX 3Ae6iABIIOrO HAAAIITO-
BaHUH Ha yCyHeHHs IPUBATHOCTI, X04a /\eccir nmepekoHaHuH, 110 TEOPeTHYHO HOro MOXHA

37 Lawrence Lessig, Code: Version 2.0 (New York: Basic Books, 2006), 123.

38 Tak, HaIpHKAQaA, 6i3Hec KOMIaHIH, sKi 3a PO IPOIIOHYIOTH AIOASM NIEBHY iH$OPMaLito, OTPUMAHY
3 ixupoi AHK (direct-to-consumer genetic testing companies), Mae ABoicTy mpupoay. Aasexo He
YCiM BiAOMO, IIIO TOAOBHA IXHS M€TA — 30BCIM He IPOAAXK AKOMOTa 6iABIIIOT KiABKOCTI TecTiB $ismunnM
0co6aM, a HaKOIIMYEeHHsI BEAUYEe3HHX 6a3 reHeTUYHUX AAHUX. TOAl MOXKHA ITPOAABATH AOCTYII AO LIUX
0a3 BEAMKUM KOMITAHIsIM, SIKi 3AIFICHIOIOTh MEAMYHI Ta $papMaljeBTUYHI AOCAIAXKEHHS, T2 OTPUMYBATH
Habararo 6iabui IpubyTKH i MOKAMBOCTI AAst 3pocTanHs (Miriam C. Buiten, ““Your DNA Is One Click
Away:” The GDPR and Direct-to-Consumer Genetic Testing,” in Consumer Law and Economics, eds.
Klaus Mathis and Avishalom Tor (Springer, 2021), 209).

% Lessig, Code: Version 2.0, 4.
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OyAO 6 CIIpOeKTyBaTH IPUHIUIIOBO MO-iHImoMY. Teopis Y40TUPHOX PeryAsTOpiB AO3BOASIE
HOSICHUTH, Y0My IIPOOAEMyY 3 IPUBATHICTIO He MOXHA BUPIIIMTH IPOCTO 3aAISBIIN OiAblIe
TeXHOAOTii1 41 pecypcis (TO6TO XapaKTePHUMHU AAS HOPMAABHOCTI 3aco6aMmu), Ta iAtocTpye
$yHAAMEHTAABHY CyTIepeYHiCTh MiXK MPUBATHICTIO i YUHHUMU Ha CbOTOAHI TPEHAAMH PO3-
BUTKY LJUBiAi3a1iil.

lll. TpapmuinHi 3axoau pearyBaHHA Ta NepCNeKTUBY

ITocTHOpMaAbHICTD He HacTae OAHOMOMeHTHO. Cappap XapaKTepusye Iiei IIporiec Tep-
MiHOM “crioB3aHHs B ocTHOpMaAbHicTh (postnormal creep). ITip gac rporo 6arato xTo He
HIoMiYa€ Y1 He XOue IIOMiYaTH He3BOPOTHI 3MiHM. 30KpeMa, K10 FOBOPUTH PO IIPUBATHICTD,
TO IepeBaKHa OIABIIICTD AIOAEI He HAAQIOTh BEAUKOTO 3HAYEHHS 1i IIOCTYIIOBOMY 3HUKHEH-
0. To6To y Macax pominye craBaenns “don’t care,” i e cTBoprO€ iA103it0 y 6ararpox 3a-
XMCHHKIB IIPUBATHOCTI, 1[0 32 AOIIOMOIOX0 IMPOCBITHUIIBKUX 3aXOAIB CEPeA HACEACHHS
MO>KHA mo-He6yAb KapAMHAABHO 3MiHUTH. HaToMicTh BIIAMBOBI €KOHOMIYHI Ta IMTOAITHYHI
rpaBLli CXUABHI irHOpyBaTH HOBI peaaii*' i HapiloTbCsI, o cTparerist “business as usual” 6yae
i Hapaai edpexTrBHOI. KpiM TOro, BOHM HAMAraroThCst BKUBATH 3aXOAIB AAS TOTO, 106 Bce
IPAIOBAAO, SIK i paHilre, TOO6TO PaKTUIHO 3aNMAIOTHCS KOHCTPYIOBAHHSM IITYYHOI HOP-
MaABHOCTI. Yce 1je IPH3BOAUTD AO “Aary IOCTHOPMAAbHOCTI” (PO3PUB MK PEAABHICTIO i THM,
AK Tl cipuitMatoTh AToAH), sikuit 32 CapAapOM MO>Ke 3HHUKHYTH AHIIIE BHACAIAOK “TIOCTHOP-
MaABHOTO IIPOPHBY, KOAU CHCTEMA CTA€ TOTAABHO IIOCTHOPMAABHOIO, i BiA ITbOTO HEMOXKAH-
BO cxoBaTHCs.

AeTaAbHO MPOCTEXMMO, SIK yci Lji Ipolecu BiAGyBatoThcst (YU MOXYTb BiAOyBaTUCS)
y cdepi mpusarsocTi. Hacamnepea, moTpi6HO 111e pa3 HAroAOCHTH, 110 3BHYHI AASL HOPMAAB-
HOCTI IAXOAM Y TaKill CUTYaIlil He AWIIle He CIIPUSAIOTh HOPMaAi3arlil, a 3araHsA0Th CUCTEMY
e AQAl B CTaH IMOCTHOPMAABHOCTI. OCHOBHMMHM TaKMMH ITiAXOAAMU Y HalllOMY BHITAAKY
MO>KHA BBOXKATH: 1) MOBEpHEHHS Ha3ap, 2) YCKAAAHEHHS 3aXO0AIB pearyBaHHs, 3) 36iAbmieH-
HSI KOHTPOAIO.

3BUYHOIO IHTYITUBHOIO peakii€lo Ha MIOK Bip IOCTHOPMAABHOCTI € GaXKaHHS BIAKOTUTH
CHTYaIil0 Ha3aA AO Yacy, KOAM BCE 3AaTOAKEHO IIPAIF0OBAAO, UM IIPUHANMHI 3yIIMHUTHU ITPU-
CKOPEHHSI | 3arAMOAEHHS B Xa0C. [AI0CTpalii€lo Takoro IAXOAY € 3aKpilA€HHS Y 3aKOHOAABCTBI
3TaAQHOTO paHillle MPUHIUITY MiHiIMi3allil AQHHX, SKHH, K Telep y>ke 3p03yMiAo, IIepeTBO-
puBcst Ha HapbGaHHs ictopil. ITle OAHUM IIPOMOBUCTHM IIPUKAAAOM € AesIKi TTOAOXKeHHS Pe-
30AM0Lii EBPOIEFCHKOTO IIAPAAMEHTY [IPO HOPMHU LIUBIABHOTO IIPAaBa IOAO POOOTOTEXHIKH

# Szekely, “Building Our Future Glass Homes,” 545-46.

'Y 38’13Ky 3 LIMM [10B sI3aHa 3 IPUBATHICTIO peaAbHICTb HAIIOBHEHA TaK 3BAHUMH “YOPHUMU CAOHAMU —
SABUIAMM, AKi HACTIABKM 3HAuHi, IO iX MaAo 6 6yT1/1 TaK CaMO AETKO IOMITHUTH, SIK i CAOHA B KIMHATI.
ITpote 6araTo KOMy Bce XX BAAETHCS iX He roMivari. [ToHATTS “90pHi cAOHN” OPSIA 13 HOHATTSAME “4OpPHI
Aebeai” Ta “9opHi MeAy3n” BKMBAIOTb AASI XaPAKTEPUCTHKU PI3HUX CTAA Il HACTAHHS IOCTHOPMAABHOCTI.
(John A. Sweeney, “Infectious Connectivity: Illustrating the Three Tomorrows,” in The Postnormal
Reader, ed. Ziauddin Sardar (International Institute of Islamic Thought, 2020), 18-19).

# Sardar and Sweeney, “The Three Tomorrows of Postnormal Times,” S.
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2017 p. 3-moMixx iHITIOTO Y AOKYMeHTi BiA3Ha4eHO, IO HeoOxipAHO Y BCiX BHITaAKaX 3abes-
MeYMTH MOXXAHBICTD “3BeCTU OOUHCACHHS CHCTEMH ITYYHOTO iHTEAEKTY AO $OpMH, 3pO3Yy-
MIAOI AASI ATOA€H,” 1 OCHACTHTH CKAQAHHX POOOTIB “ “YOPHOI0 CKPHHBKOIO, SIKA 3AITUCYE AQHI
PO KOXHY 3AIICHEHY MAaIIMHOI TPAaHCAaKI}il0, BKAIOYAIOYU AOTIKY, sIka 3yMOBHAQ 11
piments.”* Taki MO3ULII CYTTEBO PO3XOASITHCS i3 IPOrHO3aMU PO PO3BUTOK PO6OTOTEX-
HiKH, SKi O3BYYYIOTb AIA€PH II€l raAysi.

Apyruit TpaAuIHHUMA MAXIA, SKUH 3aAMITAETHCS AOMIHAHTHUM Y PO3BUHYTHX KpaiHax
3axoay, — yCKAQAHEHHS 3aX0AiB pearyBaHHs. BiH 03Hauae NPUIHATTS YHCACHHUX HOBHX
HOPM, fIKi peryAIOIOTb BY3bKi BUIIAAKH OTIPAIFOBAaHHS IIepPCOHAABHUX AQHHX, 3a[I0YaTKyBaH-
HS HOBHX IIPOIIeAyP, CTBOPEHHS AOAATKOBHX opraHiB. IIpoTe Taka cTpareris Bce Aaai Bip-
BOAUTD CUCTeMY Bip cy6’exTa paHnx. HioaHCH CKAQAHOTO 3aKOHOAABCTBA AOCTYIIHI AUIIe
BY3bKOMY KOAY €KCIIepTiB, a KOMIIAEKCHI PU3HKH aA€KBAaTHO OLIIHUTHU He MOXKe ITPAaKTUIHO
HiXTO. AJOANHA 3aANIIAETHCS OCTOPOHBD HPOIeciB,* a AOAS Ti IPUBATHOCTI 3aAEXKHTB BiA
XUTKUX KOMIIPOMICIiB Mi>K BAAAOIO 1 6isnecom. I1le BaxxauBine, o 3a6e3meynTy BAKOHAHHS
CKAQAHHX HOPM CTa€ BCe BaXKUe, i AASI IIbOTO IIOTPiOHO BCe OiAblile pecypciB, BKAIOYAIOUN
MOCHAEHHS KOHTPOAIO (TpeTiit mipXip,).

ITpo HeoOXiAHICTb XKOPCTKIIIOTO KOHTPOAIO HaA ITePCOHAABHIMU AAHUME FOBOPUTD BCe
OiAblIre TOCAAOBIIB Ta eKCIEPTiB. ABTOPUTAPHA BAAAQ IPABOMIPHHUMH 1 HEIIPABOMIPHUMH
CIIO0CO6AMI HAMAraeThCst 310paTH MAKCHMAABHY KiABKICTb [IEPCOHAABHUX AQHHX i He A03BO-
AWTH, {06 BOHH IIOTPAIIUAU B PYKH IHIIHX. Y AeMOKPATHYHUX AepPXKaBaX HACThCS PO IPO-
IIO3MUIIiI 3aITPOBAAUTH He3aAeXKHe OIiHIOBaHHs BIIAMBY IIeBHOI ALsIAbHOCTI y cdepi onpariio-
BAHHS [IEPCOHAABHIX AQHUX Ha IIPaBa AIOAHMHH, TOOTO PO MOTpeby BCTAHOBAEHHS 30BHILI-
HbOTO KOHTpoAl0. IIpuBaTHI KOMIIaHIi MPiIOTh MaTH B CBOEMY PO3IOPSAAKEHHI MaCHBU
IIePCOHAABHUX AAHUX, AO SKHX He Ma€ AOCTYmy HixTo iHmuil. Hanpukaaa, Epix IlImiar Ta
Asxapep Koem, ki meBHUH 9ac IPAIfFOBAAN HA TOI-TIOCAAAX Y Google, BBa’KalOTh HPI/IBa6AI/I-
BUM BapiaHT, KOAM T€XHOAOTIYHI IiranTH 6yAyTb AAMTHCS AQHUMH OAUH 3 OAHUM Ta
3000B'SDKYTbCsI He TIepeAABATH iX HIKOMY iHmomy.*

ITpobaema y TOMY, 1110 HAMAaraHHS [OCTABUTH ITiA KOHTPOAb CUCTEMY, IO BXXe “BariTHa
IIOTEHIIAAOM CTaTH TOCTHOPMAABHOIO 32 CapAQpOM ITOBHHHI CIIPUYUHHUTH AHIIE 3BOPOTHHUIA
edext.* Te 5k came OTPIGHO OUIKYBATH i Bip YCKAQAHEHHS PErYAIOBaHHS — CYIepPedHOCTi
AUIIE 3aTOCTPIOBATHMYThCS, A Xa0C HAPOCTaTHMe. TPpasnIIiiiHi 3aX0AU B YMOBAaX IIOCTHOP-
MAAbHOCTI CXO>i Ha HAMaraHHs IIOMiCTUTH MaCy Pi3HOPiAHHMX €AEMEHTIB B OAMH MIIIOK, IKUI
y>Ke TPIlIUTb IO IIBAX i B AKOMY ITOBHO Aipok. Lleft Mimmox — 11e B TOMy 9MCAi i eAuHi Teopii,

# EU, Civil Law Rules on Robotics, European Parliament resolution of 16 February 2017 with
recommendations to the Commission on Civil Law Rules on Robotics (2015/2103(INL)) (OJC 252,
18.7.2018, pp. 239-57), 244.

* 1le npunyments GpakTUIHO MATBEPAXYIOTH aBropu [Toci6uuka PE ta €EC y chepi saxucry mepco-
HAABHHX AQHHX, BKa3YIOUU Ha HEOOXIAHICTb “TIepe0CMUCACHHS iAe# 0COBGUCTOrO KOHTPOAIO IIEPCOHAABHUX
aanux” (Handbook on European Data Protection Law, 388).

* Imipr Ta Koen, Hosuii yudposuii ceim, 74.

* Sardar and Sweeney, “The Three Tomorrows of Postnormal Times,” S.
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KOHIIEIIil, MOAEA] Ta MAXOAU. AASL TOTO, I[O6 OXOMUTH PEaAbHICTD, YM MEBHY Il YaCTHHY,
B MeXXaX EAMHOI MOAEAl, HEMOXXAUBO He BAABATUCS AO CIIPOIeHb. SIKIo X I peaAbHIiCTh
HAACKAAAHA, SK 11 € Y TeNePilllHiM Yac, TO CIPOIIeHHs TaKi 3HaYHi, IO MOAEAD CTa€ HEAAEK-
BAaTHOIO peaAbHOCTL."

PosrasiHeMO AesIKi 3 TAKUX CIIPOLIEHb, 0 3p0OAEH] B MEXKaxX CYYaCHOI CHCTEMH 3aXUCTY
npusarHocTi. Hacammepea, 11e caM moaia AQHHX Ha ITePCOHAABHI Ta yci inmi. Yepes Hboro
BUHUKAE 1AT031sT HIOUTO MDK IIEPIINMHE i APYTHMH MO>KHA IIPOBECTH OiABII-MEHIII JiTKY MEXY.
HacnpaBai 32 cy4acHHX TEXHOAOTIN TaKa MeXXa Bce OiAbllle pO3MHUBAETHCS X AO CTaHY il
HMOBHOTO 3HUKHeHHS. CBiAUCHHSM IIbOTO € Te, IO iHTePHeT-KOMITaHil KOXKHOI CEKyHAH
OIIPALbOBYIOTh BEAMYE3HI MACHBU AAHHX, HE BBAXKAKOUU IX IIEPCOHAABHUMH, XO4a PEAAbHUMN
i MOTeHitHNI BIIAMB IJUX IIPOLIeCiB Ha IPUBATHICTD Ay>ke 3HayHuiL. [Toa Ksinn y ceniaai-
30BAaHOMY AOCAIAXKEHHI BiA3HAYAE, IO B €IIOXY BEAMKUX AQHMX TAaKOXK CTA€ BCE BaXK4e PO3-
PISHUTH I Iy TAMBI Ta yci iHIII TepCOHAABHI AQHI, 1 Ije yTPYAHIOE 3abe3eueHHsI mepeabade-
HOTO 3aKOHOAAQBCTBOM OCOOAMBOTO 3aXHCTY Yy TAUBUX AQHHX.*

IITe OAHHM CITPOIEHHSIM € 3aTaABHOIIPHIHATE PO3MEXYBAHHS ITyOAIYHUX i IPUBATHUX
IIPOCTOPIB, XO4Ya TP LIbOMY HE3PO3yMiAO, KYAH BIAHECTHU Pi3HOMAHITHI CaliTH B iHTepHeTI,
XMapHi CepeAOBHILa, CMAPTPOH, A00 I HABITh BAACHY KBAPTHPY, SIKIIO BOHA [IEPETBOPUAACS
B odic AAS BiapaAeHOI pO60TI/I miA 30BHIiNIHIM HarasiaoM. [1Jopo Hy6Ai‘IHI/IX IIPOCTOPIiB, TO
3aKOHOAABCTBO BCTAHOBAIOE, 1[0 3AIFICHIOBATH BIA€O3OMKY OCOOM MOYKHA AHIIIE 32 Il 3STOAQ0,
aAe TaKa 3r0AQ IPHITYCKAETHCSL, SIKIIO 3HOMKA IIPOBOAUTHCS BIAKPUTO B ITyOAIYHIX Miciisix.*
OaHak, KOAM KaMep CTa€ 3aHAATO HaraTo, BOHU 3HIMAIOTh 3 BEAHKOIO PO3AIABHOIO 3AATHICTIO,
i 6iApIIIE TOrO — XTOCh Ma€ AO HUX UM AO IXHIX 3aIlIMCiB OBHUI AOCTYII, TO KOXXHA AFOAMIHA
IIePeTBOPIOETHCS Ha 00 €KT AASI 3aTAABHOTO HATASIAY, I HEBOXKAUBO, 11O PIlleHHS I[OAO CIIO-
CTepesKeHH 3a Helo He OYAO IIPUIHSATE HallepeA.

BuBueHHS BIIAMBY BUKOPHCTaHHS TeHEeTHYHHMX AQHUX AIOAUMHH HA il IIpaBa pO3KPHBAE
HU3KY CAQOKUX MiCIb IHCTUTYTY 3aXUCTY IIePCOHAABHUX AQHUX. 30KpeMa PYHHY€ETbCSI IIepe-
KOHAHHSI, [0 IIEPCOHAABHI AQHI MOXYTb CTOCYBATHCSI AHILE OAHOTO Cy6'ekTa pAanux. Koan
AIOAMIHA AQ€ 3TOAY Ha PO3KPUTTSA CBOIX FeHeTUYHHUX AQHHX, IJUM CaMUM BOHA, HMOBipHO,
PO3KpHUBaE AaHi HEOOMEXEHOro KOAa 0cif, siki 3 Heto reHeTH4HO criopiaeHi.®® CydacHe
IepeAOBe 3aKOHOAABCTBO IOKAAAAETHCA Ha AaHOHIMI3AIIiIO i IICEBAOHIMI3AIIiO K KAIOYOBI
CTparerii 3aXUCTy IIepCOHAABHUX AaHUX. [ IpoTe epexTHBHA aHOHIMI3allig FeHeTUYHHX AAHHX,
TaK 00 BiA HUX 3AAUIIMAACS XOY SIKACh KOPUCTB, IPAKTUIHO HeMoxanBa.”' I1le opHa HOBa-
L1is1 B TaAy3i IIepCOHAABHIX AQHUX — [IPABO OyTH 3206y THM — epepbadae po3MesxyBaHHS MK
IPHUBATHHMH i ITy GATHEME 0CO6aMI Ta HA OCHOBI LjbOr0 HaAQHCYBaHHS iHTepeCiB AAs pop-

47 Sardar, “Welcome to Postnormal Times,” 437.

* Paul Quinn and Gianclaudio Malgieri, “The Difficulty of Defining Sensitive Data — The Concept of
Sensitive Data in the EU Data Protection Framework,” German Law Journal 22 (2021): 1583-612.

* 1 uBiapHUI KOAEKC YKpainy, ct. 307.

39 EU, Working Document on Genetic Data, Article 29 Data Protection Working Party (12178/03/
EN WP 91, March 17, 2004): 4, 8-9.

5! Quinn and Quinn, “Big Genetic Data,” 1002.
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myatoBanHA pimenHs. Oanak [pesupenT Ykpainu Boroaumup 3eAeHChKMI, KU HATIPHU-
kinni 2018 poKy 3aAMIIIaBCs y CTATYCI MPUBATHOI 0COOH, 32 KiABKa MiCSILIiB 3MiI' CTATH Ha YOAI
IPOTHAEXKHOTO Tabopy. I Taki mprukAaAy 3apa3 HEIIOOAMHOKI. 3araAoM, IpaBo OyTH 3a6yTHM
IAIOCTPYE, 1110 TEMIIOPAAbHUI YHHHHUK MA€ BeAMYe3He 3HaUeHHS AASI IPUBATHOCTI Ta KOHKY-
PYIOYHX i3 Helo IHTepeCiB, i Terep, KOAU 9ac CTHCKAETHCS i 3 Al9€Hi THOKHI MOXKYTb BIAOYTH-
Cs1 AABUHOITOAIOHI 3MiHM, BAYKKO 3aAMIIATHCS BIIEBHEHHUM I[OAO 6YAb-SIKI/IX BIIAMBIB 1 pU3HKIB.

BucHoBKM (pilieHHA y Ayci NOCTHOPManbHOCTI)

IIo >k 3aAMIIAETHCS POOHUTH, KOAM ePEeKTUBHICTb 3BUYHUX IAXOAIB CTpiMKO mapae? ITepur
3a BCe, IIOTPIOHO BH3HATU MACIITAOU, HEKOHTPOAbOBAHICTb i HE3BOPOTHICTH 3MiH, IO BiA-
OyAMCS, a TAKOX Te, IJO BOHU IIle AAAeKi Bip 3aBepiieHHs. [I03UTHBHO, IO YCBiAOMACHHS
IIbOTO IIOCTYIIOBO 3 SIBASIETHCS He AMIIIe Y poOOTaX MPOTUBHUKIB MEHHCTPIMy, aAe i B 0di-
IiHUX AOKyMeHTaX. 30kpeMa, ¥ Aekaaparii Komirery minicTpis Papn €pomnu npo mawi-
IyASITHBHI 3AaTHOCTi aATOPUTMIYHKX TIporieciB 2019 p. Big3HaueHO “OTpeby AOAATKOBUX
3aXMCHHUX PaMOK, IO CTOCYIOThCS AQHMX, AKi BUXOASATH 32 MeXKi Cy9aCHUX IOHATD 3aXUCTY
IePCOHAADHMX AAHHUX i MPUBATHOCTI Ta CTOCYIOTHCS BAXKAMBHX BIIAMBIB Ha CYCIIIABCTBO ITi-
A€CIPAMOBAHOTO BUKOPHCTAHHS AQHMX, A TaKOX 3AIFICHEHHS ITPaB AIOAMHH Y ITHPOKOMY
KOHTeKCTi. >

CporopHi 6iAbIIICTD AOCAIAHMKIB IPUBATHOCTI IIepeKOHAHI, 110 IIOTPiOHO Bixe 3apa3
BXKHBATH 3aXOAU AASl YAOCKOHAAEHHS IIPaBOBOTO PeryAIOBaHHA y ikl cdepi, iHakIe 30BCiM
CKOpO Oyae Bike 3ami3HO.>> AAe TeOpist MOCTHOPMAABHOCTI AQ€ HAM 3PO3YMITH, IO SIKIO
TaKi 3aX0AU 6y,A,yTb 3AICHIOBATHCS BUHATKOBO B MEXKaX CTapOl MapaAUTMHU, TO IIAHCIB IOCh
BHIIPABUTH MOXe CTaTH Ije MeHre. OTxxe, HEOOXiAHO CTBOPIOBATH i IPOCYBAaTH iHHOBAIiH-
Hi T AXOAH, SIKi BKAIOYAIOTh PepOPMH Y CPepi peryAloBaHHS IPUBATHOCTI Ta mo3a Heto. [Tloao
IepIIMX — BAPTO BUKOPUCTOBYBATHU IHCTPYyMEHTapil CTPaTeriaHoro GopcanTy i3 3aAyIeHHIM
CTEMKXOAAEPIB, IPOBEACHHAM CUMYAALIN 1| BAKOPUCTAaHHAM AAS ITHOTO KOMH’IOTepHI/IX TeX-
HOAOTI.

OaHaxk yce 11e 6yae MapHHM, SIKIO KOHTEKCT 3AAUMIUTHCS TUM CaMUM. ToMy BaXAMBO
30CepeANTH yBary Ha BUBYEHHI POAl iHIIMX BaroMux y 1iit cpepi peryasTopis — puHKY, ap-
XiTeKTYpPH i COLIaAPHUX HOPM — Ta HABYMTHCS iX BAKOPUCTOBYBATH 11 HAAAIITOBYBATH B iH-
Tepecax npas AoAnHU. Ha puHKy, sIK MiHIMyM, HOTpPiOHO 11036y THCS MOHOIIOAI3aLil Ta BU-
COKOTEXHOAOTTYHHX MAHIITYASILifl, SIKi YHEMOXXAUBAIOIOTh aBTOHOMIIO YYaCHUKIB i 6aAaHC
MiX iHTepecamu poAaBLiB Ta mokymnis. O3p0poBAeHHS pUHKY (a60 BUHAACHHS H10TO
HACTYTHHKA) Pa3OM i3 PO3yMHUMH CTPATETisMH BAAAM CTBOPSATb CIIPUSTAMBI YMOBU AAS
BUHUKHEHHS AABTEPHATUBHUX TEXHOAOTTYHHX CEPEAOBHIL] Ta PYyHHAINI apXiTEeKTYPU TOTAAb-
HOTO CIIOCTepeXXeHH: i KOHTpoAro. He MeHII BaXKAMBO BUSABASITH i BUKPHBATH MaHIiITyASIIl
IPOMAACBHKOIO AYMKOIO, SIKi IIPH3BOASITH AO YTBEPASKEHHS HOBHMX COLIiaAbHUX HOPM, BUTIAHUX

52 Council of Europe, Declaration by the Committee of Ministers on the manipulative capabilities of
algorithmic processes (Decl(13/02/2019)1).
33 Szekely, “Building Our Future Glass Homes,” 550.
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HacaMIlepeA TEXHOAOTIYHUM-TIraHTaM i TEXHOKPATUYHIN BAAAL, IO BCe 6iAbIe BiaAAAASIETHCS
Bia iAeaaiB AibepaabHOI AeMOKpaTii. Y 6YABb-SIKOMY pasi TeOpist IOCTHOPMAABHOCTI BKA3ye,
IO BUXIA, HOTpi6Ho LIYKaTH Y AeLleHTpaAisallii Ta IOCHAEHHI aBTOHOMHOCTI Ha Pi3HUX PiBHAX,
a He y CTBOPE€HHI Ta 3MilJHEHHI MOHCTPYO3HHX II€HTPAAI30BaHUX 1 BCEOXOIHUX CTPYKTYP.
A cdepa mpUBATHOCTI i MEPCOHAAPHUX AAHUX € XOPOIIUMU IHAUKATOPOM TOTO, Y KOMY i3
3a3HaYeHMX ABOX HAIIPSMKIB PyXa€ThCs LIUBiAi3alis.

© I1. Cyxopoabcpkuii, 2022
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ITerpo Cyxopoabcokuii. Mait6yTHe IPUBATHOCTI KPi3h MPH3MY TeOPii MOCTHOPMAABHOCTI

Anoranist. Teopis HocTHOpMaABHOTO Yacy aBTOpcTBa 3istyasina Capaapa € cripo6oro MOSICHUTH
IIPOLeCH, IO BiAOYBAIOTHCA Y CYCIIABCTBI, B YMOBAX, KOAM TPAAHIIIHI MOAEAL, TeOpii Ta mapapAurMu
BISIBASIFOTHCSI O@3CHANMY ITepeA HOBUMI BIKAMKAMH, SIKi HACYBAIOThCS HA CBIT OAHOYACHO BEAUKOIO
AaBuHOI0. [TocTHOpMaAbHI Yacu — Ile IIPOMIXKHUI IIePioa, SIKMH HACTYIIAE TOAL KOAHU CTapi ysIBACHHS,
Teopii Ta IPaKTHKK IIOMHUPAIOTh, A HOBI Ile He COPMYBAAKCS, i BAAETHCS, ITO YBECH CBIT 3aHYPIOETHCS
Y HeIIeBHiCTb, XaoC Ta cynepedHocTi. [IpuBaTHiCTD € 0pHI€I0 31 cep, cUTyaris y IKHX BXKe 3apa3 € Io-
cTHOpMaAbHO!0. ToMy y cTaTTi 3pobAeHa cripoba OKPeCAUTH Cy4aCHHI CTaH i TepCIeKTUBU PO3BUTKY
MIPOIIECiB, [0 CTOCYIOThCS MPUBATHOCTI Ta 3aXMCTY MEPCOHAABHUX AQHMX, HA OCHOBI METOAOAOTII,
Po3pobAeHOT y MeXax Teopil TOCTHOPMAABHOTO JaCY.

TppoMa roAOBHMMH O3HAKAMH ITOCTHOPMAABHOCTI € CKAAAHICTBD, Xa0C Ta CyTIepeYHOCTi. YCi BOHI
3HAYHOIO MipOIO XapaKTepHi AASI ChepH IPUBATHOCTI. 30KpeMa, BIIAUB TOAOBHUX CyJaCHHUX CTpaTerii
IIPaBOBOT'O 3aXHCTY IePCOHAABHUX AAHUX (A0 SKHIX BIAHOCSTD HOKAQAQHHS Ha 3roay Cy0’eKTa AQHHX SIK
OAHY 3 OCHOBHHMX ITIACTaB AASL OIIPAIIFOBAHHS AQHMX, A TAKOXK BUKOPHCTAaHHS aHOHIMi3allil Ta IICeBAO-
HiMi3allil, Y4 3aIIPOBaAKEHHS MEXaHi3My 30BHIUIHbOI OL[iHKU pI/ISI/IKiB) 30BCIM HEe € OAHO3HAYHHM.
OKpiM TOTO, CTBEPANKYETHCS, IO y CY4aCHOMY CBITi icHye 6a30Ba CylepedHiCTh MK IPUBATHICTIO
i TAMOMHHVMU TEHAEHIISIMU PO3BUTKY 6i3HeCY Ta Iy OAIMHOTO YIIPaBAIHHS, IPUYHMHHY SIKOI AOIIOMArae
3pO3yMITH TeOpisl YOTUPHOX PEryAsITOPIB CYCIIAbHUX BiAHOCHH AoypeHca Aeccira.

3a TaKuX YMOB TPAAMIIIFHI MAXOAY pearyBaHHS Ha BUKAMKU — HaMaraHH: IIOBEPHYTH Ha3aa,
YCKAQAHEHHS 3aXOAIB pearyBaHHS, 30iAbIIEHHS KOHTPOAIO — HE AHWIIE He CIPHAIOTh HOPMaAisallii,
a 3aTaHAIOTb CUCTEMY IIle AAAi ¥ CTaH IOCTHOPMAABHOCTI. L]e cympoBOAXKYETbCA 3aroCTpeHHAM
ICHYIOYHX Ta BHSIBACHHSIM BCe HOBHX i HOBUX KPUTHYHUX CYIIEPEYHOCTEH i 36iAbIIye HMOBIPHICTD
KOAQIICY AIFOYOI CHCTEMH 3aXMCTY IIPUBATHOCTI y OAM3bKIl nepcrekTusi. Tomy HeoOXiAHO p03p06A5{TH
i mpocyBaTH iHHOBAIIifHI ITIAXOAH, SIKi BKAIOYAIOTD SIK peGOpMH Y cdepi peryAroBaHHS IPUBATHOCTI,
TaK i 3yCHUAAS I[OAO 3MiHHU 30BHIIIHbOTO CEPEAOBHIIA.
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Metpo CyxoponbCbKuia

KAro4oBi cA0Ba: 3aXHCT IepCOHAABHHX AAHHX; IIPaBa AIOAUHH; iHpOpMaIIiiiHe IIPaBO; FeHeTHYHI
AQHi; TIOCTHOPMAABHI YacH; Gy TYPOAOTisl; peryAIOBaHHS KOAOM; IITYIHO CKOHCTPYHOBaHA HOPMAABHICTb.

ITerp Cyxopoabckuii. Byayiiee npuBaTHOCTH CKBO3b IIPU3MY T€OPHH HOCTHOPMAABHOCTH

Annoranus. Teoprs ocTHOPMAABHOTO BpeMeHH aBTOpCTBa SuTyaAuHa CapAapa sIBASeTCS ITOTIBITKORM
OOBSICHUTD IIPOUCXOASIIIVE B 0OIIECTBE IPOLIECCH B YCAOBHSIX, KOTAQ TPAAVIIOHHBIE MOAEAH, TEOPUH
M [TAPaAUTMBI OKA3BIBAIOTCSI 6€CCHABHBIMU ITepPeA HOBBIMU BBI30BAMH, KOTOPbIE HAABUTAIOTCSI HA MUP
OAHOBpPEMEHHO 0OABIION AaBUHOM. IToCTHOpMaAbHBIE BpeMeHa — 3TO IIPOMEXXYTOUYHBII [IEPHOA,
HACTYIAIOIHI TOTAQ, KOTAQ CTApbIe IIPEACTABACHIIS, TEOPHUH U IIPAKTHKH YMUPAIOT, 2 HOBBIE elile He
c$OPMHUPOBAAKCE, U KAXKETCS], YTO BeCh MUP IIOTPY>KAeTCSI B HeYBEPEHHOCTD, XA0C U IIPOTUBOP UM
ITpuBaTHOCTD SBASIETCSI OAHOM U3 Cdep, CUTYALIMS B KOTOPBIX yoKe CeHdac SIBASIeTCS IOCTHOPMAABHOM.
IToaToMy B cTaTbe IPeAPHUHITA IOIbITKA OYEPTUTH COBPEMEHHOE COCTOSIHUE U [IePCIIEKTHUBBI PA3BUTHS
IIPOL}ECCOB, KACAIOIIMXCS IIPUBATHOCTH U 3alUThI IIEPCOHAABHBIX AAHHBIX, HA OCHOBE METOAOAOTHH,
Pa3paboTaHHOI B paMKaX TEOPHHU IIOCTHOPMAABHOTO BPEMEHH.

TpeMst rAQBHBIMU [IPU3HAKAMH [T0CTHOPMAABHOCTH SIBASIFOTCSI CAOSKHOCTB, Xa0C U IPOTHBOpeyrs. Bee
OHU BO MHOTOM XapaKTePHbI AAS CdepPbI IPUBATHOCTU. B 4acTHOCTH, BAUSIHIIE TAQBHBIX COBPEMEHHbIX
CTpaTeruii IPaBOBO#i 3aIMTHI IePCOHAABHBIX AAHHBIX (K KOTOPBIM OTHOCATCS 3aKPeTIAeHHe COTAACHS
Cy6beKTa AQHHBIX KAK OAHOT'O U3 OCHOBHbIX OCHOBAHHIT 06PabOTKY AAHHBIX, & TAK)Ke HCIIOAB30BaHUE
AHOHMMM3AIUH 1 TICEBAOHUMUBAIIHH, MAH CO3AAHHE MEXaHM3Ma BHEIITHel OIleHKH PUCKOB) BOBCe He
opHO3HaIHO. KpoMe Toro, yTBepsKAQeTCs], 9T0 B COBPEMEHHOM MUpE CYILIeCTByeT 6a30BO€e IPOTHBOpeYre
MEXAY IPUBATHOCTBIO U TAy OMHHBIMU TeHACHISIME PAa3BUTHS OM3HeCa 1 [Ty OAUIHOTO YIIPABACHHUS,
IPUYUHBI KOTOPOT'O PACKPBIBAET TEOPHS YETHIPEX PErYASITOPOB OOLeCTBEHHbIX OTHOIIEHHIT AOypeHca
Aeccwura.

B TaKuX yCAOBHSIX TPAAMIIIOHHbIE CIIOCOOBI PearnpOBAHIsSI Ha BBI3OBBI — [IOTIBITKE IOBEPHY Th HA3aA,
YCAOXKHEHVE Mep PearnpOBaHIis, yBeANYeHHE KOHTPOASI — He TOABKO He CIIOCOOCTBYIOT HOPMAAU3AIINH,
A 3aTOHSIOT CHCTEMY €llle AAABIIIE B COCTOSIHIIE IIOCTHOPMAABHOCTH. JTO COIPOBOXKAAETCS 000CTpeHIeM
CYIIeCTBYIOIHX 1 OOHAPY>KEHHEM BCe HOBBIX M HOBBIX KPUTHYECKUX IPOTHBOPEYHI 1 YBEANYHBAET
BEPOSITHOCTb KOAAQIICA ACHCTBYIOIIEl CHCTEMBI 3alIUTHI IPHUBATHOCTH B OAVDKATIIel] [IePCIIeKTUBE.
IMoaTromy HEOOXOAMMO pa3pabaThIBaTh 1 IPOABUIATh HHHOBALIMOHHbIE IIOAXOABL, BKAIOYAIOIIIIE KaK
pedopMbI B chepe peryAupOBaHUS IPUBATHOCTH, TAK M YCHAHUS ITO U3MEHEHHIO BHEIIHE  CPEADL

KaroueBbie cAOBa: 3aIjUTa IEPCOHAABHBIX AAHHBIX; IIPaBa YeAOBeKa; UHYOPMALIMOHHOE IIPABO;
reHeTHUYeCKUe AAHHBIE; IIOCTHOPMAABHBIE BPEMEHA; GYTYPOAOTHS; PEIyAUPOBAHIE KOAOM; HCKYC-
CTBEHHO CKOHCTPYHPOBAaHHAsI HOPMAABHOCTb.

Petro Sukhorolskyi. The Future of Privacy Through the Lens of Postnormal Times Theory

Abstract. The theory of postnormal times by Ziauddin Sardar is an attempt to explain the social
processes occurring when traditional models, theories, and paradigms seem powerless in the face
of looming challenges. Postnormal times are an intermediate period when old ideas, theories,
and practices are dying and new ones have not yet been formed, and the whole world seems to be
plunged into uncertainty and chaos. Privacy is one of the areas where the situation is considered
to be already postnormal. Therefore, the article attempts to outline the current state and prospects
related to privacy and personal data protection, based on the methodology developed within the
theory of postnormal times.

Complexity, chaos, and contradictions are the main forces propelling postnormal times. All of
them are very perceptible in the sphere of privacy. In particular, the outcomes of the major current
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strategies for the legal protection of personal data are ambiguous and controversial. It relates to the
consent of the data subject as one of the main legal grounds for personal data processing, as well as
the use of data anonymization and pseudonymization techniques, or the introduction of mechanisms
of external risk assessment. In addition, it is argued that in the present world there is a fundamental
contradiction between privacy and underlying trends in business and governance, the causes of
which are revealed by applying Lawrence Lessig’s theory of four regulators.

Under such conditions, traditional ways of responding to challenges — turning back, increasing
control and complexity of measures — not only contribute to normalization, but drive the system
even further into a state of postnormalcy. It is accompanied by the exacerbation of identified critical
contradictions and revealing of the new ones that increases the likelihood of collapse of the existing
system of privacy protection in the near future. Therefore, it is necessary to develop and promote
innovative approaches which include both reforms in the field of privacy regulation and efforts to
change the external environment.

Keywords: personal data protection; human rights; information law; genetic data; postnormal
times; futures studies; regulation by code; manufactured normalcy.
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UNIQUE HUMAN IDENTIFICATION UNDER THE GDPR ARTICLE 9 (1) (2)

I. The Regulation of Biometric Data Processing

ersonal data is any information relating to a data subject — identified or identifiable

natural person.' Digital identity is a specific factor that makes a person identifiable

in digital environment. Such a result of mechanical recognition is precisely used
in biometric systems. EU legally formed one of the world’s largest biometric databases
when in April 2019 the European Parliament approved the Common Identity Repository.
According to international standards, biometric data processing is interpreted as a database
with matching template to tendered data willing to determine uniqueness and, if appropriate,
identify the person concerned. Human samples are compared with the database of control
templates, and programs have decided which has the most significant degree of similarity
to achieve unique human identification. Depending on the result obtained, a final decision
is made about whether a particular person is identifiable.?

During the development of regulation for the processing of biometric data, in the EU
established the Working Group on the Protection of Individuals concerning the Processing
of Personal Data (A29/A29WP) with the status of an advisory body that is acted as an
independent structure.* A29 issued a Working document on biometrics® that played an
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! Convention 108+, Article 2 (a).

? European Commission, Feasibility Study of a Common Identity Repository (CIR), Management
Summary, Brussels, (December 2017).

3 Asaf Lubin, “The Liberty to Spy,” Harvard International Law Journal 61, no. 1 (2020): 185-243.
*The A29WP was established according to Article 29 of Directive 95/46/EC, and inter-alia, on its own
initiative, makes recommendations on all matters relating to data protection. A29 acts independently and
composes to be a representative of the national Data Protection Authorities (DPAs) in Member-States,
arepresentative of the European Data Protection Supervisor, and a representative of the Commission’s
visions on a targeted matter. On 25 May 2018, the A29WP ceased and was replaced by the European
Data Protection Board. All documents issued by the former body are still applied, and they remain
available at http://ec.europa.eu/justice/article-29/documentation/index_en.htm (last visited 1 July,
2022).

> A29, Working Document on Biometrics, On the Protection of Individuals with Regard to The
Processing of Personal Data, 1 August 2003.
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integral role in the legislative persuasion of unique human identification about who is
identifiable and what data is placed for that purpose. In the view of the study, that document
helps to provide a relevant regulation for biometric data processing and contributes to the
application of data protection regulation overly for the best human advocacy. It is settled
a standard for understanding of how the unique identification process guards biometric data
processing. It is explained that biometric data, by its very nature, provides information about
ahuman being to unique characteristics accordingly and, therefore, can always be considered
as information directly relating to a natural person. Moreover, a study states that biometric
identification is the automatic process when the person is identifiable by own biological
attributes. Since biometric characteristics could be used for identification, authentication,
or verification purposes, the data subject may be distinguished as a particular person from
others by its unique identification essence.

In modern EU law, the institution of biometric data — a subset of personal information —
is a particular category of personal data that requires the implication of a specific legal
consciousness under the core of the General Data Protection Regulation (GDPR),° which
is in Article 9 (1) (2) cognizes the processing of biometric data for the purpose of unique
identification and equates it to a specific personal data subtype. Under that, a study is aiming
for the legal protection of a person because a unique identifier is vital for a human’s official
digital existence. Among other things, it was completed Directive 95/46/EC. Directive is
the first particular EU legal act dedicated to the processing protection of personal biometric
data under the right to personal data protection (RPDP), and laid down rules to fulfill the
protection of biometrics for the prevention, detection offenses and related unlawful activities.
Nevertheless, this document is not binding for the implementation by Member-States and
did not have an international effect, as is the case of GDPR; its goals did a foundation for
the free circulation of personal data between the EU Member-States within the framework
of the functioning of the internal market and the effective guarantee of the RPDP.

The GDPR Article 9 (1) (2) is a binding stipulation that is characterized by the
consolidation as a fundamental and inalienable right of individuals at the level of primary law
in the founding of EU Treaties, Lisbon Treaty, and the Charter of Fundamental Rights of the
EU (CFREU). A mentioned article is challenged from the time as the affair about not
excessive data processing within the automated action is weighed up. This matter is starting
to be vital for the Council of Europe, which has issued Convention 108;” this document was

¢ Regulation (EU) 2016/679 of the European Parliament and the Council of 27 April 2016 on the
Protection of Natural Persons with Regard to the Processing of Personal Data and on the Free movement
of Such Data, and Repealing Directive 95/46/EC (General Data Protection Regulation), OJEUL 119/1
(2016).

7 Council of Europe, Amendments to the Convention for the Protection of Individuals regarding Automatic
Processing of Personal Data (ETS No. 108) adopted by the Committee of Ministers in Strasbourg (15
June 1999); Council of Europe, Additional Protocol to the Convention for the protection of individuals
regarding the automatic processing of personal data, regarding supervisory authorities, CETS No. 181,
2001. The research is turning attention, this Protocol is no longer applied as its provisions have been
updated and integrated into Convention 108+.
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amended in 2018 to the Modernized Convention/Convention 108+* and up to this day is
the only international legally binding document on data protection law. The same as in GDPR
Article 9, data with biometric nature recognized explicitly under the special categories under
the Convention 108+ Article 6 when biometric framed to be for unique human identification.
Aware fact, human data is processed with the dedication of biometric techniques, and
Convention 108+ is the only international act applicable to cover this operation. Within the
framework of Convention 108+, there is much notable 18 January 2021 - the date of adoption
of Guidelines on Facial Recognition.” The supervision for compliance is held by the activity
of the European Data Protection Supervisor. Also, an essential novel in the studied area of
law is the formation an independent supervisory body, the European Commissioner for Data
Protection, and the creation of the European Agency for Network and Information Security.
In 2019 under the Regulation (EU) 2019/881'"° this institution was updated by the creation
of ENISA. Nevertheless, this body does not entirely specialize in biometrics as the A29 does,
and symbolized significant changes in the legislation in the face of biometric environment
caused by new technologies.'' An academic Paul Lambert'> ponders the necessity to ensure
the protection of every natural person on the territory of the participating countries, regardless
of citizenship or place of residence, in particular the right to personal secrecy and data
protection due to the risky biometric-tech occupation.

Human characteristics factors and the ultimate recognition result are precisely and
overcome used in biometric systems. Biometric outcome includes fragmented human
characteristics that are more mangled than the former biological characteristics or their
representation. That issue has found its result in the one of the democratic groundworks —
civil initiative'® that, among other things, has been realized for the first time from all the

# Amending Protocol to the Convention for the Protection of Individuals with Regard to the Processing
of Personal Data, adopted by the Committee of Ministers at its 128th Session in Elsinore on 18 May
2018 and Adopting Modernised Convention (Convention 108+) for The Protection of Individuals
with Regard to Automatic Processing of Personal Data (128" Session of the Committee of Ministers,
Denmark, 17-18 May 2018).

? Consultative Committee of the Convention for the Protection of Individuals with regard to Automatic
Processing of Personal Data, Directorate General of Human Rights and Rule of Law, Guidelines on
Facial Recognition (28 January 2021).

12 Regulation (EU) 2019/881 of the European Parliament and of the Council of 17 April 2019 on
ENISA (The European Union Agency for Cybersecurity) and Information and Communications
Technology Cybersecurity Certification and Repealing Regulation (EU) NO 526/2013 (Cybersecurity
Act),L 151/15 OJEU (2019).

! Jorg Ukrow, “Practitioner’s Corner -Data Protection without Frontiers? On the Relationship between
EU GDPR and Amended CoE Convention 108,” European Data Protection Law Review (Internet) 4, no.
2(2018):239-47.

12 Paul Lambert, Understanding the New European Data Protection Rules (Auerbach Publications, CRC
Press, 2018).

3 TFEU, Article 24; Regulation (EU) No. 211/2011 of the European Parliament and of the Council
of 11 February 2011 on the Civil Initiative; See more at https://europa.eu/citizens-initiative/fag_en
(last visited 1 July, 2022).
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time of personal data protection regulation. In 2020 EU citizens initiated legal action for
aban on use biometric technology and further unique human identification. Initiative asks
the Commission to “act against the inherently disproportionate and unlawful practice of
using biometric technologies.”"* On 7 January 2021, the Commission implemented
Decision™ to register mentioned initiative. Currently, it was given time to prepare some
proposals from citizens of the EU about new legal acts in the sphere of biometric vision."®

Thus, the legal regulation in a rapidly evolving digital environment and needs constant
improvement to ensure the consistency of existing rules and the effective exercise of the
RPDP. And here, the research draws attention to the development of the digital right of
individuals to the process of biometric data that reveals human nature. Hence, for the first
time, the GDPR grants to an individual adequate legal data protection in the field of
biometric when, among other things, any person who has suffered material or non-material
damage has the right to receive compensation from the controller or processor for the
damage caused. The significant innovation is that the regulation contains an extensively
updated terminology based on the technology practice, achieving the regulation technology
neutral. Furthermore, the legal core is about the determined framework, whereas the
processing is possible when strictly necessary and when the processing of such data is allowed
only if it is permitted by the legal acts of the Union or the legislation of the Member States,
and solely for the vital interests’ protection of natural persons.

Il. A Subject and Object for the Protection

1. A Subject of Unique Identification

The critical element in legal relations concerning biometric data processing is its subject.
The ability of an individual to be a subject of biometric data arises from birth. '” The mother’s
data on the woman’s pregnant exchange card identifies the newborn. Therefore, individuals
are subjected to the informational capacity for unique human identification from birth.'®

' Civil Society Initiative for a Ban on Biometric Mass Surveillance Practices, para 2. — Draft legal act,
the principle of proportionality became a legal ground to justify the practice of biometric technology in
EU, where it is stated: “Based on the competence attributed to the EU by Article 16(2) and/or Article
114 TFEU, we call on the Commission to adopt a legislative proposal under secondary EU law for
binding rules which — building on and with full respect for the general safeguards in the GDPR and
LED - would explicitly prohibit the use of biometric data for identification, recognition (including
of emotions), profiling, prediction and any related purpose, in public or publicly-accessible spaces
(including online spaces) because this leads to inherently unnecessary and disproportionate mass
surveillance.”

'S Decision (EU) 2021/27 of 7 January 2021 on the request for registration of the European citizens’
initiative entitled “Civil society initiative for a ban on biometric mass surveillance practices” (notified
under document C (2021) 32), OJEU, L13/1B, 1§ January 2021.

16 Ibid, 5, 8.

'7See Albin Dearing, “Human Dignity: The Right to Be a Person,” in Justice for Victims of Crime: Human
Dignity as the Foundation of Criminal Justice in Europe (Cham: Springer, 2017), 139-292.

'8 The Committee of Ministers to the Member States, Recommendations 6 on the Research on Biological
Materials of Human Origin (11 May, 2016).
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The subject of biometric data is a natural person whose unique characteristics are processed;
an individual, a person that is a participant in legal relations concerning automotive
processing. This concept covers EU citizens, the citizens of third countries, and stateless
persons in the EU legally. Human’s data is processed by automatic tech with respect to any
action or set of actions, such as collection, registration, accumulation, storage, adaptation,
change, renewal, use, distribution, implementation, transfer, depersonalization, destruction
of biometric data, including the use of information by automated systems." From research
discovery, recognition leads to consider a person as a re-presenter of a human being with
unique characteristics.”” Since biometric data is vital information, and its processing belongs
to the main types of information activities, biometrics’ relationship includes a person
subjected to act as an informative element because biometric characteristic is a source taken
from the human body. Thus, an individual receives the subject data status within its unique
identification procedure when a person's status differs in two ways. First, since biometric
processing provides unique information, the person is a mandatory participant in such legal
links, without whom biometric processing outcome — unique identification — cannot occur.
Secondly, a biometric data subject is endowed with personal non-property rights.*' Therefore,
in the view of the study, biometric data processing could endow a person’s credentials similar
to the subject of civil ties with its personality and legal capacities.

From a modern point of view, the consideration of a biometric data subject is running to
be with a new means based on the developed Quantified-Self Status (QSS).? It is because
the GDPR imposes constraints on collecting and disseminating personally identifiable
information.”® However, this distinction is conflicting, correlating with challenges of the
freedom to act in matched identification and to respect human dignity value. It means, each
individual is free to decide who a person is and what to do with part of the body.** Thus, the
protection must ensure the person is free to develop personality to the fullest.

A prohibition to process biometrics is an element of the GDPR that causes QSS conflict.
The legal status of a person leads to freedom restrictions.** A person is free to act as a socially

1 European Parliament and the Council, Directive (EU) 2016/1148 concerning Measures for a High
Common Level of Security of Network and Information Systems across the Union, OJEU, L 194/1
(2016).

29 Massimo Leone, “From Fingers to Faces: Visual Semiotics and Digital Forensics,” International Journal
for the Semiotics of Law = Revue Internationale De Sémiotique Juridique 34, no. 2 (2021): 579-99.
2TFEU, Article 16.

** See John Danaher, Sven Niholm, and Brian D. Earp, “The Benefits and Risks of Quantified Relationship
Technologies: Response to Open Peer Commentaries on ‘the Quantified Relationship}” American
Journal of Bioethics 18 (2018): W3 — W6.

» Dominik Leibenger, et al., “Privacy Challenges in the Quantified Self Movement — an EU
Perspective,” Proceedings on Privacy Enhancing Technologies 2016, no. 4 (2016): 315-34.

**Edward ]. Eberle, “Observations on the Development of Human Dignity and Personality in German
Constitutional Law: An Overview,” The Liverpool Law Review 33, no. 3 (2012): 201-33.

2 Regulation (EU) 2018/1725, Article 25.
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valuable unit with respect to biological nature.”® Under those argues, a person — a party of
legal relationship concerning biometric data processing — is an autonomous one who can
decide what to let others know about whether human data would or would not be available
for the machine processing.”” It is the case when specific data of a person is limited to be
shared by the automotive means with other persons.”® Resembling the QSS, a person is
involved in two puzzles while interacting with biometric technology a) what do parties say
that individuals should do, and b) what do other people do in the same position.”” Questions
must be solved by what is lawful.

The case law®® has developed proportionality criteria for the “lawful justification,”
especially regarding to the restriction of fundamental rights and interference with data
protection. Among criteria are 1) interference is following the law, 2) a legitimate aim, 3) the
intervention is necessary for a democratic society. In the view of the study, biometric
recognition interferes with fundamental right to data protection and may be regarded as
proportionate only if the disadvantages caused are not disproportionate to the aims pursued
but leave the open debate about values that must prevail in a democratic society and, kind
of (digital) society to live in. It is a cloverleaf of social forces for quantification with its
personification manner of the unique identification to the physical, physiological, and
behavioral characteristics accordingly.’' For example, to check from a distance whether the
actual user of the chipcard is lawful holder, — biometrics that facilitates privacy friendly
applications with the decentralized storage of a single biometric detail on a single chipcard
placed in the hands of the person from whom the biometric detail originates, — “lawful”
solution. The other extreme consists storage of biometric data in a single central file for
online “lawful” status check of people’s identities. Central in this context means that all
stored biometric details can be directly accessed and compared with each other and can be
physically concentrated at the exact location (but this is optional). This central approach
makes it possible to perform additional checks only when it would not be possible with
separate chipcards alone. For example, the administrator of a central file of biometric images

2¢ The Committee of Ministers to the Member States, Recommendations 4 on the Research on Biological
Materials of Human Origin, Explanatory Memorandum (2006).

?7 See A. Reis Monteiro, “Human Dignity Principle,” in Ethics of Human Rights (Springer International
Publishing, 2014), 199-236.

2 Minke D. Reijneveld, “Quantified Self, Freedom, and the GDPR,” SCRIPT-Ed 14, no. 2 (2017):
285-325.

» 1bid, 301.

3%For example, Case C-275/06, Productores de Musica de Espafia (Promusicae) v Telefonica de Espafia
SAU, ECLI:EU:C:2008:54, para 68.

3 It acknowledged that human characteristics are needed for biometric recognition, including
physical and physiological properties (fingerprint, face, or iris) and behavioral properties (voice, gait,
signature). The difference between physiological and physical features could be exceptionally bright.
Most specialists in biometric recognition solely refer to pair varieties, either bodily and behavioral,
oppositely physiological, and behavioral. Others render the corresponding models for physical and
physiological like fingerprints, palm geometry, face, and palm geometry.
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can immediately establish whether a person is already included in the file but under a different
name. The distinction between central/decentralized has legal importance because central
storage involves interference with else fundamental right to privacy.

To properly understand the subject of unique identification, a study proposes to
distinguish between a person-related detail derived from the body and a personal detail
traced back to a person. An anonymous biometric characteristic detached from biometric
template without anything in common with the source, — cannot be regarded as a personal
detail because it cannot be traced back to the person from whom the measured value
originated, or this can only be done with a disproportionate effort. An example is left (after
person’s consuming) glassware in a restaurant. It is a hopeless task to trace a fingerprint on
one of the glasses to a restaurant diner who has already left. A personal biometric characteristic
is, therefore, person-related but is not necessarily a personal detail. The decisive factor
regarding the legal position of a biometric detail is whether it can be traced back to the right
person. To this extend, it is necessary look at all surrounding technical, procedural, and
organizational provisions. Therefore, suppose a biometric detail is anonymous, in that case,
its use does not fall within the constraints set by data protection legislation for personal data
because there are no legal obstacles to anonymous biometrics use. Moreover, a biometric
(personal) detail does not lose its anonymous character for a verification if the authority —
e.g. the card issuing authority — knows precisely whom the person concerned is but may
only reveal a person-related detail with the biometric application confirmation. Many
biometric applications do, however, use biometrics registered in people’s names (personalized
biometrics), even if the purpose of the application can be achieved just as well with
anonymous biometrics. Under the study, biometrics will not realize its full social significance
until the legislator recognizes and utilizes the wide-ranging possibilities offered by the
anonymous use of biometrics.

2. An Object of the Biometric Data Processing

Moving on to the following problem assessment of biometric data as an object for the
protection, a study refers to the argument that biometrics is personal data resulting from
the remarkable technical processing of the biological characteristics of a natural person.**
Present EU law defines biometric into three legal categories.”® The first category includes
information concerning physical characteristics, and physiological features are in the second
category. The third category prescribes data related to human behavior, such as any behavioral
characteristics of a person that is unique, therefore making it possible to identify a particular

3> See Worku Gedefa Urgessa, “The Feasibility of Applying EU Data Protection Law to Biological
Materials: Challenging Data as Exclusively Informational,” Journal of Intellectual Property, Information
Technology, and Electronic Commerce Law 7 (2) (2016): 96-109.

33 GDPR, Article 4 (14) established the definition of biometric data as follows: “Personal data resulting
from specific technical processing relating to the physical, physiological or behavioral characteristics
of a natural person, which allow or confirm the unique identification of that natural person, such as
facial images or dactyloscopy data.”
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person. Furthermore, the headway prohibits biometric data processing based on the GDPR
Article 9 (1), despite that, the following power of GDPR Article 9 (2) allows it. At the same
time, CFREU is a significant legal tool for defending a biometric ban within the execution
of the right to personal data protection.* An Article 52 of the CFREU ensures the application
of the principle of proportionality on the right to personal data protection. Moreover, the
GDPR also predicaments that each personal data shall be processed to the principle of
proportionality application accordingly.*

Therefore, a study proposes to apply one of proportionality criteria to comply with the
processing operation. Among them are specified purpose and balance of competing
interests. In the view of the study, the mentioned criteria are assured along with the GDPR
Articles 5, 6, and S1. Under that stipulation, biometric data is required to be processed
(1) lawfully, fairly, and transparently; (2) specifically, explicitly; (3) be limited; (4) secure;
(5) accurate and accountable. Thus, the processing requires strict examination of the
specific criteria because it legitimizes biometric data processing especially when, for
example, the processing is necessary for a substantial public interest, based on Union or
Member State law which shall be proportionate to the aim pursued.*® In turn, DPAs weave
its Opinion®” about required strict review of biometric use according to the principle of
proportionality measurement. The processors, party of the legal relationship concerning
biometric data processing (together with biometric data subject) would, therefore, in the
view of the study, have difficulties demonstrating that the processing of biometric data is
necessary for unique identification. It is vital because the necessity criterion is a pre-
condition for the proportionality assessment.*® A legitimate aim is the next step further
to eliminate proportionality.®® In this regard, the necessity to achieve the purpose dictated
by the proportionality application must be understood as a legitimate ground for such
processing.

However, the different meanings of unique identification (that is purpose) for biometric
processing have an exact and narrow sense. The digital identity connected to biometric
recognition does not establish civil or juridical identity. It proves the identity of the self by
matching a biometric characteristic previously saved in biometric templates. It only discovers

* Maja Brkan, “The Unstoppable Expansion of the EU Fundamental Right to Data Protection: Little
Shop of Horrors,” Maastricht Journal of European and Company Law 23 (S) (2016): 812-41.

3 GDPR, Recital 4.

36 GDPR, Article 9 (2, g).

37 CBPL, Opinion N°17 on biometric data, in particular, the section “Rechtmatigheid en proportionaliteit”/“La
légitimité et la proportionnalité,” analyses risks for the data subjects (pp. 12-13) having a reference
to the essential requirement that shall strictly review the proportionality and justify biometric data
systems (p. 14) with examples introduced (pp. 17-19).

3% Regulation (EU) 2019/881.

% CFREU, Article 52 (3) states: “[i]n so far as this Charter contains rights which correspond to rights
guaranteed by the Convention for the Protection of Human Rights and Fundamental Freedoms, the
meaning and scope of those rights shall be the same as those laid down by the said Convention. This
provision shall not prevent Union law from providing more extensive protection.”
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that neither sample/template matches an identical person's human characteristics.*” Unique
processing is attributable to a single individual by a biometric identifier(s).*' Therefore, the
law should regulate biometric functions depending on the processing techniques. While
prohibition on processing is outlined in GDPR Article 9 (1) but it does not distinguish
between one-to-one (1:1) biometric comparisons (i.e., verification) and one-to-many (1:n)
comparisons (i.e., identification),” and other way around refers to two functionalities
“which allow or confirm™ the unique identification.

Since studied article forbids biometric data processing only “to uniquely identify,” it is
leaving uncertain if this prohibition is also applied to the processing by biometrically based
technologies that confirm identification regardless of the verification or authentication.*
The verification is used to increase an authentication method defending who a person is
through biometric characteristics to something an individual possesses (likewise, embedded
in a token or intelligent card) and to something a person prizes (likewise, biometric ID).*
The differentiation is an exception to process human characteristics for the identity
recognition need. Therefore, that distinguishing needs to be clarified from a legal perspective.
Authentication is used to identify uniquely, and the difference is only in the comparison
methods by biometric-based technology.* Identity verification is regularly asked for the
authentication because it is employed as an analog of verification. Thus, the verification is
used to authenticate the person by uniquely identifying who the person is in the system.
However, in the view of the study, it is insufficient to use biometric systems for such
confirmation as the functionality trailed contrary to the identification merely the averages
of authentication that should be circumvented. This is also essential for the processing
accuracy because it brings us to the essence of biometric systems; likewise, GDPR Recital
51 specifies authentication in defiance of unique identification.

Therefore, the study proposes to make two distinctions. The first is identification, or
verification relating to the envisaged knowledge concerning a person’s identity with two
alternatives: 1) establishing precisely who someone is (identification); 2) establishing
whether a person is a right person, for instance, the same person as expected (verification).
Establishing a person’s true identity involves an investigation into someone’s identity. It is
deemed sufficient to establish whether a person is the same person as expected, by
ascertaining whether several pieces of human characteristics belong to the same person.

% A29, Opinion 3/2012 (n 8) S.

HISO/IEC 2382-37 (n 24), Term 37.08.03.

# Els Kindt, “A First Attempt at Regulating Biometric Data in the European Union,” Regulating
Biometrics: Global Approaches and Urgent Questions (2020): 66.

# GDPR Article 4 (14).

* European Data Protection Supervisor and Agencia Espanola Proteccion Datos, Joint Paper on 14
Misunderstandings with regard to Biometric Identification and Authentication, June 2020.

* Els Kind, “The Processing of Biometric Data, A Comparative Legal Analysis Focuses on the
Proportionality Principle and Recommendations for a Legal Framework” (PhD diss., 2012), 496.

* Ibid.
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This is often erroneously referred to as “identification:” in fact, it yields no more than
a verification. Verification is less far-reaching than identification when it remains unsure
whether a person is whom he says he is. For example, using the person-related character of
a biometric detail, it is possible electronically, without human intervention to establish that
the same person has arrived and departed without needing to know the exact unique identity
of the visitor. And, the second distinction is inclusion and exclusion, which relates to another
basic approach for checking someone’s identity 1) positively establishing whether someone
isindeed the right person. This is referred to as the “inclusive” use of a recognition technique,
and 2) negatively establishes that someone is not the right person. This is referred to as the
“exclusive” use of a recognition technique. In the actual practice of biometrics, this difference
has significant implications, especially when comparing two images of a physical
characteristic, for instance, two fingerprints. A single point of difference is to exclude
someone with one hundred percent certainty. On the other hand, inclusive use only gives
one hundred percent certainty, even though that certainty does of course grow.

Accordingly, the purpose is not to authenticate a person’s identity but singularly to verify
that.”” That means the verification is enough to identify a particular human since it must be
understood as an acceptable alternative method to recognize a personality without employing
uniquely biometric-based techniques.

lll. The Protection of a Natural Person Characteristics

1. Biometric Identification to the Processing of Genetic and Health Data Contrasted

The regulatory requirements for the processing of physical, physiological, and behavioral
characteristics of a natural person are under the guise of a prohibition norm of the GDPR
Article 9 (1) and the permissive norm of the GDPR Article 9 (2). A study considers the
processing of biometric data as a separate type; however, it is also referred to the processing
in line with “personal data relating to racial or ethnic origin, political opinions, religious or
philosophical convictions <...>"* That lead do disregard of studied data specific and shall
fall under own regime.

Sites search on the pilgrimage, religious books, could be treated as revealing a religious
opinion because may remain clear reading interests of a papal encyclical. This also falling
under a special category as well as the names of patronymics reveal the racial origin, or any
photo of a person buying a bible book on a website can reveal religious beliefs. But it is
inconceivable to treat names systematically, and photographs that reveal personal origin
because differ from the biometric case. Thereof, considering the means and way of processing,
the footage of an individual can only be premeditated as biometric one if it has been
specifically and technically processed for the inimitable identification purposed person. As
well as, the processing of photographs should not systematically be considered as constituting

# The correlation rule is known as “one to one matching” under A29, Opinion 3/2012 (n 9) 6.
*# GDPR, Article 9 (1).
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the processing of special categories of personal data given the fact of being processed
according to a common but not biometric technical method.*

Hence, based on the GDPR Article 9 (1) (2) and tenacity of Article 4 (14), three criteria
must be reputed to differentiate the processing of biometric data from other special categories
of personal data. The first criterion is the nature of data dominated by a natural person of
physical, physiological, and behavioral characteristics. The second one includes the
prescribed “means and way of processing™ in the sense of a result from a specific technical
processing. Thirdly, it is the purpose of the processing, which is a unique identification of
a natural person. The study thinks, having considered each of the criteria indicated and
derived by the research, it is possible to assert a specific protection, thereby providing a high
legal guarantee for the person whose characteristics are in the crosshair. Thus, referring to
the highlighted criteria, the GDPR defines certain specific for biometric in contrast to genetic
data and data concerning health. To study further, it is important to find out differences by
looking at the subject of those data. According to the GDPR, the data subject is the natural
person identified or identifiable by personal data. After all, to obtain neither biometric,
genetic, or health data, — a natural person is involved in a particular data outcome, which is
not very clear with regard to purposeful processing outcome. Therefore, depending on the
processing stage — a different identification result would be obtained, and, therefore, the
legal protection should be relevant under a specific target of particular data processing.

Compared biometric to the genetic data, the last allows identifying several people related
to an individual’s hereditary characteristics or those in a relationship with such characters
forming the heritage of a group of related individuals.>' At the same time, the GDPR defines
genetic data as “data of a personal nature relating to the hereditary or acquired genetic
characteristics of a person which provide information unique to the physiology or state of
health of this natural person and which result, in particular, from an analysis of a biological
sample of the natural person in question.”” In terms of this, a study found that a genetic
datum is assimilated to a piece of data relating to the health. Indeed, genetic data is frequently
used for health intent. And here, the treatment does not have a medical purpose, but rather
an identification aims as an example for the perpetrator of a crime or instance in the context
of a paternity action from the father of a child. While some scholars out of law may think
this data relates to an infringement, this is not the case in the law. The study removes
ambiguity at this level by considering that this data type should be subject to increased
protection. The A29WP in this regard states: “one of the fundamental characteristics of
genetic data consists of distinctive characteristics marking of an individual with others. In
the fact that these data and more precisely characteristics are structurally shared by all

4 GDPR, Recital 51.

50 Tbid.

5! Council of Europe, Recommendation No. R. 5 (97) on the Protection of Medical Data (13 February,
1997); Recommendation on the Protection of Personal Health Data (8 June, 2018).

2 GDPR, Article 4 (13).
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members of the same biological group, while other mechanisms where personal data is
shared depend on the data subject, custom, social, or legal rules.”*

Thus, the question is whether the protection is applied to the singular or plural person
concerned. The study presents two possible scenarios. According to the first, family members
could be considered as concerned persons having all related data from them “by blood.”
Another option would be when family members are under personal data protection but
under a different nature of data that were processed. Regardless, the guarantees for legal
protection under the studied article should be considered to keep various conflicts that may
arise between the different demands from family members and either keep it confidential.**
The last scenario does not correspond to the given GDPR protection of a natural person.
To determine whether a natural person is identifiable, and the purpose is going to be
achieved, the account should be taken as means reasonably likely to be used to identify the
natural person directly or indirectly, such as through targeting.*®

Assuming, genetic data is not data alike to biometric. It is because particularly genetic
data is about genetic characteristics that provide unique information about physiology status
or health status, but not about physical, physiological, or behavioral characteristics. Also,
the use of processing target results in the sense that genetic data is limited to medical and
forensic identification and tends to diverse fields such as insurance, genealogy, marketing,
and the fight against immigration.* In the view of the study, genetic data is advanced under
the concept of medical data and focused on the character of affiliation to a group of
individuals or any data baselined to the exchange of genes concerning an individual or
a genetic line, but the processing of biometric data characterizes a specific person who is
not similar and incomparable with others in terms of belonging.*” Consequently, the
expression of generative data would belong to whole data of the class, which touch the
ancestral characteristics of an individual and is correlated to the before-mentioned
components composing the heritage of a group of individuals related. However, it is not
used to identify as possible with biometric uniquely. Another difference deduced by the
study is the processing performance fulfilled by genetic similarities from procreation shared

53 A29, Genetic Data Discussion Paper, WP 91, p. 8 (17 March, 2004).

54 Ibid. Italian Data Protection Commission (Garante per la Protezione dei dati personali) granted
alady the possibility to access her father's genetic data even though not granted his consent. It is based
in substance on the prevalence of the lady’s right over of his father. This request is granted because
the father's right to confidentiality could not override the lady’s right to health of psychological and
physical well-being, Home — Garante privacy en — Garante Privacy (last visited 1 July, 2022).

5 GDPR, Recital 26.

36 The French DPA, The National Commission for Information Technology and Civil Liberties, Opinion
about Genetic data (2017).

7 GDPR, Recital 34: “Genetic data should be defined as data of a personal nature relating to the hereditary
oracquired genetic characteristics of a natural person, resulting from the analysis of a biological sample
of the natural person in question, including analysis of chromosomes, deoxyribonucleic acid (DNA)
or ribonucleic acid (RNA), our analysis of another element making it possible to obtain equivalent
information.”
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by two or more individuals. That contradicts biometric identification having only two legally
recognized unique features like a human face and fingerprints, and only through which
a specific person is recognized, but not through finding similarities or differences with other
people like with genetic forward way for the processing.

The GDPR is also defined as secluded data narrating to the physical, and mental
constitution of a natural physique, including health anxiety with unveils information roughly
the wellness status of this person.®® Additionally, this definition is broader than what
appeared in Directive 95/46/EC because it is neither long spun overlays data reciting the
health, but reveals information about the state of health. However, it would not be possible
to assert this at the time of the previous directive, because, for instance, the indication of an
injured person indoors the sense of provision 8 (1) of the Directive 95/46 following data
that amidst a description of a person's health state; likewise, alcohol or drug use are
unquestionably intimate data linking to health and ancestral data, in particular, because set
down in a medical record.”

Therefore, despite the inclusion in studied article of two categories of health data and
genetic data into one, this has nothing to do with biometric data, which does not symbolize
a medical record and based on the current GDPR appreciation, biometric does not
characterize the status of a person acquired from the birth or acquired under the guise of
vital activity. The health data, therefore, concerns more general information about a person
rather than biometric; and constitutes an individual body status as a whole, but biometric
data is focused on a small part of a specific sample from the human. In other words, to be
considered biometric data and rightfully implement norms of GDPR Article 9 (1) (2), the
processing of data must allow or confirm the unique identification of the person concerned,
which is not the case of common technical records for other types of personal data as it was
proven with comparison provided above.®

2. The Processing of Behavioral Characteristics alike to Biometric

The types of biometric data under the GDPR have included human characteristics like
fingerprints and facial features and now also include an individual’s behavioral traits. It is
important to note here, due to a large number of automatize processing through various
types of technologies, in the legal field as well as in the practice of applying the norms of
law, discussions are being held about whether a behavioral characteristic of a person is
biometric data and, therefore, whether such processing will fall under GDPR Article 9 (1)
(2). The study states that only some behavioral characteristics are biometric data. Behavioral

% GDPR, Article 4 (15).

% A29, Discussion Paper on the Processing of Personal Health-related Data Contained in Electronic
Medical Records (EMRs), WP 131, p. 8 (15 February, 2007).

% See also Belgian DPA, Hearing of Michel Parisse and Willem De Beuckelaer, President & Vice-
president of the Commission for the Protection of Privacy, Camera surveillance, Report, Legislative
document No 3-1413 / 1 (2005-2006).
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analysis is often in use for commercial purposes such as targeted advertising and unsolicited
contact. Some scholars have else opinions, for example, a scholar Krausova® claims, data
about online behavior fall into the biometric category within the GDPR meaning.
Moreover, in the view of the scholar, e-behavior of a person can not only be understood
upon biometric profiling but also lead to the biometric data generation while utilizing the
internet.®® Scholar believes, in particular environments, the technique of combining alike
to biometric types of data typically happens in multi-modal biometric systems, and it is
called information fusion.%* Especially in the online behavior recognition area, systems
might start to utilize various types of data, including activity initiated solely by a device.®
Such identification based on hybrid data fusion should be considered as biometric data.’

However, the study does not agree with the scholar-mentioned consideration mainly
because the statements are based on the technical features and do not lead to the natural
features of data as it is required for data to be recognized under the GDPR Article 9 (1) (2).
Behavioral characteristics in the means of GDPR Article 9 (1) (2) developed throughout
life and unique habits subconsciously guide a person; however, behavioral characteristics
in the means of the legal regime applicable to profiling are based on the decision — making
behavior® through the right to automated individual decision-making,* i.e., makes a request
or a complaint or a demand of some sort. Behavioral activity is different because each person
considerably needs to press buttons, and each person creates just applied style as an e-user.
In contrast, behavioral biometric is not required and is enough to certify accurate personality.
That characteristic may not have disability, injury, or illness. Thus, it is not particularly unique
but distinctive to prove a low level of identity and analyze the common type of behavior
from a user (consumer) perspective. The same approach could be found with human
behavior performance on the internet, whereas companies refer to data analysis.

In this regard, behavioral data is a piece of knowledge about a person’s actions coming
from human behavior idea that in the age of the internet creates a new challenge and would
be esteemed as profiling is. Profiling means “any form of automated processing of personal
data consisting of the use of personal data to evaluate certain personal aspects relating to
anatural person, in particular to analyze or predict aspects concerning that natural person’s

' Alzbéta Krausovd, “Online Behavior Recognition: Can We Consider It Biometric Data Under
GDPR?” Masaryk University Journal of Law and Technology 12, no. 2 (2018): 161-78.

2 1bid, 164.

% Ibid.

% 1bid, 169.

% Ibid.

% Ibid.

% European Data Protection Board, Guidelines 3/2019, 5.1 “General Consideration when Processing
Biometric Data;” See also European Data Protection Board, Guidelines 3/2019 on Processing of
Personal Data through Video Devices, para 74, p. 18 (2020).

 A29, Guidelines on Automated individual decision-making and Profiling for Regulation 2016/679
adopted on 3 October 2017 and revised on 6 February 2018.

% GDPR, Article 22.
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performance at work, economic situation, health, personal preferences, interests, reliability,
behavior, location or movements.””’ Thus, the applicable legal regime must derogate on this
regard since e-behavior indicators do not fall within the means of GDPR Articles 4 (14)
and 9 (1) (2) and shall be considered within the means of the GDPR Article 14 (4) and
regard with profiling thought that used to target experiences, services, or products like, and
to predict consumer preferences and personal opinions.

Traditional biometric and predictive behavioral analytics are a nascent discipline of
technological advances. Here they are common because immersive technology uses
psychography data to make online service into a popular and profitable enterprise, but not
identify a single person through its recognition system as it is a matter in the case of
biometrics. These matters involve a disruption to the mental processes because online users
are forced to verbalize what they think which might change their thinking. " A study agrees,
behavioral characteristics are also mere to a user’s psychography. Thus, behavior
characteristics in the means of common use might be changed and cannot be maintained
for long periods; they are permanent and may change significantly over time, when the
biometric means cannot change the behavior characteristics. For example, walking style is
a biometric characteristic of a person in a complex of human moves. The walking style can
be described with a camcorder as a series of movements of several different joints coming
from all growing periods of a person’s life. But the human performance on the internet may
be manipulated by advertising and related only to the personal interests of an individual
concerned in the marketing modeling and lead to the self-identity of e-personality. Also, for
instance, the signature of each person has a unique way of writing. The signature requires
user-side access to physical contact with the writing medium and active participation.
A signature is widely accepted as an official identifier in the case of document use. However,
even the autographs of the same person differ considerably from each other, and a skillful
risk may succeed in deceiving the identification shower system, like it also would be
impossible for a person to write an injury or illness situation. Thus, the behavioral
characteristics usually lead in to complex behavioral biometrics if even may change over
time. However, it is prone to physical and emotional changes in a human being. Based on
the stated, the legal regime to regulate unique human identification in the scope of GDPR
Article 9 (1) (2) does not apply to behavioral characteristics in the sense of profiling and
data acquisition. Those data must be considered as a chain of the elements set necessary to
capture data from a machine to its storage for immediate or future use through user profiles
which can contain a large amount of behavior actions, including preferences, cookies, user

7* GDPR, Article 14 (4).

7! Brittan Heller, “Watching Androids Dream of Electric Sheep: Immersive Technology, Biometric
Psychography, and the Law,” Vanderbilt Journal of Entertainment and Technology Law 23, no. 1 (2021),
https://scholarship.law.vanderbilt.edu/jetlaw/vol23/iss1/1.
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navigation data, record traces of the user’s digital identity, and analyze the contextual
information of metadata.”

IV. Processing Risk and its Mitigation

1. Commodification Risks

One of the EU’s values is respect for human beings to shape Europe’s digital future, and
taking into account a competitive economy with biometric trade, it will help Europe for “his
or her physical and mental integrity””* pursue its way towards a digital transformation that
works for the benefit of people and respects fundamental values.” Biometric characteristics
are a part of the human body” and it must be respected (a) the free and informed consent
of the person concerned,” (b) prohibition on making the human body and its parts a source
of financial gain.”” A human-centric approach is a tool to ensure that biometric systems are
developed and used in a way that respects European union law and fundamental rights. It
is vital to prevent breaches of fundamental rights and if they occur by national authorities.
For example, biases in algorithms or training data used to recruit biometric systems would
be illegal under EU human rights laws.”

Biometric data some time ago was difficult to acquire and process, and it is significantly
easier to access now as unique identifiers by advances in technology. The same happened
with Social Security Numbers that were never intended to be used as identifiers. However,
because everyone has one, after a while, it was legally recognized as an identifier in the
governmental and private sectors.” Given how sectors and technology spurred the
commodification of social security numbers, extensive commercial industry uses biometric
on a similar regard. This is compensated when companies or other stakeholders are confident
that the e-user, being uniquely identified, is a legitimate user of the web system. At the same
time, a user of a biometrically installed system is confident in the security of e-service and
on legitimate e-status obtained, because no one except such an individual with particular
biometric characteristics will be able to pass a unique identification task to receive the desired
service. In this context, a high-quality and safe service is modulated for biometric protection,
and a person receives the desired service in return. In this context, the discussion is about
the legal lack of digital protection of a human as a user of the biometrically performed service

72 Indra Spiecker genannt D6hmann et al., “Multi-Country - the Regulation of Commercial Profiling -
A Comparative Analysis,” European Data Protection Law Review (Internet) 2, no. 4 (2016): 535-54.

7 CEREU, Title 1 DIGNITY, Article 3.

7 European Commission, Shaping Europe’s Digital Future — Questions and Answers, 1, Brussels (19
February 2020).

7S Rec. (2006) 4 of the Committee of Ministers to Member States on Research on Biological Materials
of Human Origin, Explanatory Memorandum.

76 Ibid.

77 Ibid.

78 Ibid.

7 Carolyn Pucket, “The Story of the Social Security Number,” Social Security Bulletin 69 (2) (2009):
55-74.
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in the context of data cyber commodification practice.*” Scholars state: “Personal information
has been commodified,”®' because impersonation through standardization has changed.**
Under Gemeinschaft law, people are related to each other as natural members of a whole,*
and on the other hand, under Gesellschaft law, individuals are entirely independent of one
another and enter into relationships only of their own free will.*

Considering biometric data processing to be a voluntary based operation,* the economic
theory supports these voluntary exchanges so long as they lead to efficient outcomes;*® and
negative externalizations would exist when individuals could choose to disregard their
human characteristics by sharing them with data collection companies. Hence, if a company
shares a user’s biometric, then person’s enrollment supports practices that can harm. Under
business methods impact, biometric data subject believes that using unique human
identification is beneficial relying on convenience and safety functionalities over the
potential costs of biological uniqueness. Each human aiming to receive biometrically
digitized service cannot avoid this social benefit. Likewise, people usually process biometric
data as a security tool, but it could become perverse the more widely it is used. A company
that implements biometric tech often considers them as the benefits of improved security
and reduced fraud measure.”” However, the company needs to pass the human’ costs
imposed. It is either difficult or inefficient to exclude others from having some data, and
once it is trended, — it can be used and transferred at no cost. In the face of that, a person
may not have a choice to refuse unique identification and exposes to unnecessary security
risks when the company is forced to rely on vulnerable and irreplaceable measures.*® And,
data subject bears the cost, which is external to the company, significantly if human data is
compromised cause a ripple effect throughout biometric systems (because the same
characteristic may be enrolled in multiple systems) that accessed by third parties® where
an individual’s data in those or other systems harmed.

%0 Miriam A. Cherry, “Cyber Commodification,” Maryland Law Review 72, no. 2 (2013): 381.

8 Teemu Juutilainen, “Law-Based Commodification of Private Debt,” European Law Journal: Review of
European Law in Context 22, no. 6 (2016): 743-57.

8 Tbid, 752.

83 Christian Becker, “Die normativ verweiste Gemeinschaft. Uberlegungen zum Schicksal der Ethik
im freiheitlichen Rechtsstaat,” Annual Review of Law and Ethics 27 (2019): 39-54.

8 Ivo Schwander, “Das Statut der Internationalen Gesellschaft,” Schweizerische Zeitschrift fiir internationales
und europdisches Recht 12 (1) (2002): 57-77.

% GDPR, Article 9 (2,a)

% Jena Martin, “Business and Human Rights: What’s the Board Got to Do with It2” University of Illinois
Law Review (2013): 959.

8 GDPR, Recital 75.

8 Sara Rosenbaum and Elizabeth Taylor, “The Irreplaceable Program in an Era of Uncertainty,” The
Journal of Law, Medicine & Ethics 46, no. 4 (2018): 883-86.

% Fiona Q. Nguyen, “The Standard for Biometric Data Protection,” Journal of Law & Cyber Warfare 7,
no. 1 (2018): 61-84.
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Taken the Titanic Phenomenon when the titanic builders were so confident of its stability
that they did not have enough lifeboats when the ship sank.”” The same is valid with
biometric: proponents that view the technology as infallible, but biometric systems will fail
and, when they do, there will not be adequate safeguards.”* Economists argue: “when
markets fail, intervention is necessary to remedy the parties™” misaligned incentives. Hence,
biometric would suffer from market failure. The only way to prevent commodification is to
live in isolation.”® Thus, preventing the use of biometric ultimately is hard, but merely
justifying intervention expected to build proper legal protection.

Biometric immersive systems essentially make the human body machine-readable®* and
could be used for a statistical rate when companies collect biometric in exchange for goods
and services, even without the knowledge of the individuals.” Such an expansive view about
tradable data goods interpreted “as any part of a person that someone else needs, wants or
as values with a price””® In the view of the research, it is happening because the “Pareto”
efficiency of financial economics®” exists in a voluntary market transaction where the
legitimate interest of both parties is beneficial from the transaction.”® Applying economic
theory to non-market behavior, a metaphorical market of denial or rights deprivation
constitutes the autonomous ability to establish a state of inequality among human beings,
where everything becomes a market transaction.” The voluntary transfer system is
presumptively efficient in characterizing biometrics sufficiently to salable or tradable value.
This vision treats human attributes, relationships, and social interactions as commodities,
and creates a market of human attributes and identities.

Human attributes allow others to recognize when individuals closely aligned identify
themselves through these attributes. As such, they are essential for personhood and warrant
protection and must be dignity — inalienable because human cannot be restricted from
enjoying those biometric characteristics. Likewise, when a person is interacting with
biometric technology, using voice, showing faces, and touching things around. People placed

% Daniel J. Solove, Nothing to Hide: The False Tradeoff between Privacy and Security (New Haven [Conn.]:
Yale University Press, 2011).

1 Tbid.

%2 Joseph Stiglitz, “Regulation and Failure,” in New Perspectives on Regulation, eds. David Moss and
John Cisternino (Cambridge, MA: The Tobin Project, 2009), 11-23.

% Aaida Peerani, “The Reasonable Person,” Law Now 46, no. 1 (2017), https://www.lawnow.org/
the-reasonable-person/.

°* A29, Opinion 3/2012, at 4.

%5 Elizabeth M. Walker, “Biometric Boom: How the Private Sector Commodifies Human Characteristics,”
Fordham Intellectual Property, Media & Entertainment Law Journal 25, no. 3 (2015), https://
irlawnet.fordham.edu/iplj/vol25/iss3/5.

% Thomas Hobbes, Leviathan (Oxford University Press, 2009).

%7 Gabrielle Gayer et al., “Pareto Efficiency with Different Beliefs,” The Journal of Legal Studies 43, no.
2(2014): 151-71.

% Tbid, 152.

% Tamara Todorova, “Transaction Costs, Market Failures and Economic Development,” Journal of
Advanced Research in Law and Economics 7,no. 3 (17) (2016): 678-84.
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personal and non-monetized value in their fingers, eyes, face, voice, and other attributes.
The use of biometric for a variety business purpose creates a risk of monetization of the
human characteristics,'” and therefore must be used legitimately because biometric data is
not goods that can be asked for in exchange. Further, as more institutions implement
biometric systems, individuals will be left with fewer choices until they must enroll in their
characteristics. Furthermore, humans only pay attention to a limited number of things, and
inconspicuous items are often ignored. Even if the hidden items’ shrouded attributes are
important, humans may ignore them, often to a detriment. Thus, even if pay attention to
shrouded costs/benefits, a human may undervalue them or fail to recognize them. These
human errors are highlighted together with the decision-making act, where costs and benefits
are complex and frequently bundled with other items, and individuals need help to evaluate
all relevant information relying on simplified models. The same occurs when unique
identification is a necessary part for transaction completion. A person may not see or
consider only factors with limited information, excluding important items, that leads to
sub-optimal decisions regarding biometric profitability. This negligence makes biometric
data freely available to the public. Therefore, biometric data is a component of personhood,
is a monetization attribute, and detachable from the person-undermines identity.

2. Technical and Organizational Measures

The employment of biometric models designed for people interests and civilization grows
serious attention about its influence on the legitimate interest of a biometric data subject,
which is seen between dignity, respect, and the right to personal data protection, freedoms
in decision — making and digitalization. ' Profound challenges concern how big data
analytics may create such an opaque decision-making environment that individual autonomy
is lost in an impenetrable set of algorithms.'” Hence study finds the critical concern about
lack of transparency. Difficulties in understanding biometric tech for natural persons, who
did not study that area, make it a problem to analyze all processes. While the complexity of
biometric data processing increases, many individuals are aware with appropriate notice
and control. However, others are subject to decisions they do not understand and have no
control over.'” People cannot efficiently handle technical control overhead and give essential
consent for the processing without legal grounds for using an automated biometric system.

While both forms as biometric samples and templates make possible to identify
a particular human, some may argue that the capability to identify is only valid for samples;
this is not correct because if technology has a template, it should be possible to perform an

100 Walker, “Biometric Boom.”

101 Market study report prognosticates that portable biometrics will increase quicker, reaching
$49.33 billion over 2022, https://www.marketsandmarkets.com/Market-Reports/next-generation-
biometric-technologies-market-697.html (last visited 1 July, 2022).

122 US, White House Report on Big Data: Seizing Opportunities, Preserving Values, Executive Office
of the President, p. 10 (May 2014).

1% A29, Opinion 3/2013 on Purpose Limitation, Annex 2.
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identification by using a raw dataset. This way of identification does not necessarily provide
identity information but merely a “hit” that confirms a certain person, whether an individual
is on the “green” list or a deny list. That method is applicable for law enforcement purposes
and could not be used as a legal ground in the scope of studied Article.

The legal ground has become dominant while European Commission is legally recognized
biometric identification methodology in use by digital technology for automatic
recognition.'® This is the main element to follow for the legitimate purpose and correlate
the legitimate interests of the parties concerned. Because automotive processing conducts
over biometric characteristics to obtain biometric data by stringing it simultaneously into
the system, — a person may not know what happened with data afterward. In this circumstance,
the biometric data subject may be weak or reluctant. Informational imbalance among the
companies who keep biometric data and those whose biometric companies processed builds
the deployment for an extensive data application and the importance of understanding the
risks here of “linking an individual to his or her civil identity”'% because biometric data has
to be detected, otherwise “the principles of data protection should therefore not apply to
anonymous information, namely, information which does not relate to an identified or
identifiable natural person or to personal data rendered anonymous in such a manner that
the data subject is not or no longer identifiable.”'° Thus, removing directly identifying
elements, unique human identification is no longer accurate and the protection is no longer
active.'”’

Biometrics must be accountable to ensure that unique characteristics are processed only
for those time that need to achieve unique identification purposes. After some time, it can
occur that the legal basis for biometric data processing being actual before, for now, can loss
its actuality, for instance, because a person has already been once uniquely identified. And,
since the purpose is achieved, so the question is whether further storage of processed
biometric retrieved from human characteristics, has alegal base to store and process further
as such. In that means, unique identification is no longer necessary to achieve the legitimate
interest of a person, and such data has to be deleted. On the argue defense, in October 2018,
the Danish DPA found that the Danish taxi service Taxa 4x35 had kept the data from nearly
9 million taxi rides for five years, and faces roughly €160,000 for not deleting its users’ data.
1% This hoarding records goes against GDPR Article S about data to be “adequate, relevant
and limited to what is necessary about the purposes for which they are processed” and “kept

1% For example, Dublin Convention digital Automated Fingerprint Identification System (AFIS) within
Eurodac, at https://ec.europa.eu/home-affairs/what-we-do/networks/european_migration_network/
glossary_search/automated-fingerprint-identification_en (last visited 1 July, 2022).

195 Els J. Kindt, Privacy and Data Protection Issues of Biometric Applications: A Comparative Legal Analysis
(Dordrecht: Springer, 2013).

106 GDPR, Recital 26.

197 A29, Opinion 05/2014 on Anonymisation Techniques (2014).

'%Information retrieved from https://www.datatilsynet.dk/tilsyn-og-afgoerelser/afgoerelser/2019/
mar/tilsyn-med-taxa-4x3Ss-behandling-af-personoplysninger/ (last visited July 1, 2022).
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in a form which permits identification for no longer than is necessary for the purposes for
which the personal data are processed.” Thus, it is necessary to take additional technological
and organizational techniques to protect unique identification, depending on the context
and time of purpose in the unique identification need for which human data is intended.

In addition, high-risk biometric systems must be certified, tested, and controlled, as cars,
cosmetics, and toys are.'” The GDPR in Article 42 provides a high degree of self-organization
aiming to reduce red tape in the performance and burden for the business. Under this core,
it is suggested certification schemes in order to ensure that biometric products, services,
and processes certified under such schemes, and comply with specified requirements for
better availability, authenticity, integrity, and confidentiality of stored, transmitted, or else
processed data throughout products and services life cycle.'” In the context of the pan-
European certification mechanism,'"! it can used other “proof” tools that demonstrate
a dispositive reach. Consequently, developers can integrate different safeguard sets in ways
that are not unanticipated or harmful to a person.''* This means that the processing company
must implement appropriate technical and organizational measures, both during the
determination of the processing preparation and during the processing of human
characteristics, to show the protection effectively.

The A29 has confirmed that the data processing subject shall use a pseudonymous
technique over other personal data linked to biometric one.'® The research found that
pseudonymization is when the processing data can no longer be tied to biometric data
subject without more information. Such way helps shape biometric technology into
a privacy-friendly approach. In principle, biometric systems and algorithms are welcome in
the European market as long as they comply with EU rules. Regarding that, for example,
Apple matching digital biometrics on its products aims to the Secure Enclave''* measure;
and in the same way, Touch ID revolutionized authentication using a fingerprint, Face ID
revolutionizes facial recognition with intuitive and secured privacy authentication enabled
by the state-of-the-art True Depth camera system with advanced technologies to map the
face geometry accurately.'’> Those examples demonstrate compliance work with data

19 European Commission, Shaping Europe's Digital Future — Questions and Answers, 2, Brussels (19
February 2020).

119 Regulation (EU) 2019/881, Recital 75.

"1 The certification of controllers is carried out by special certification bodies of the Member States,
accredited by the competent supervisory authority or by the national accreditation body, and designated
to meet the requirements of the international standard EN-ISO/IEC.

2 See Heller, “Watching Androids,” 1. Some of the risks referred to in GDPR’ Recital 75 and relevant
to operated biometric systems in most Member States, except France, however, fail to recognize
their legislation. Upon deploying biometric technologies, the study believes there is a risk for human
identification and the use of biometric data as unique identifiers, such as identity fraud, function creep,
and the errors inherent to any biometric system that lead to loss factors of data integrity.

13 See The EU’s-funded project ACTIBIO.

114 See more at https://support.apple.com/en-us/HT208108 (last visited 1 July, 2022).

115 Ibid.
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protection by design and by default,''¢ but may disregard privacy negative outcome.
Therefore, it is necessary count the risk of disclosing any other personal information
throughout a biometrically digitalized process. According to that, biometric data processing
without appropriate safeguards interferes with the fundamental right to privacy and data
protection under the CFREU Article 7 and Article 8 taking together. For example, in June
2020, the Romanian DPA fined Estee Lauder Romania € 3.000 for disproportionate
biometric data processing and disclosure of personal data (name, surname, telephone
number, date of birth, and health information) without any valid legal basis. Following an
examination, the Romanian DPA found''” Estee Lauder Romania SRL violated Articles 6,
7, and 9 GDPR. Thus, companies shall implement appropriate tech and organizational
measures where risks vary.'"*

From the given outset, the company shall guarantee compliance with the GDPR and
ensure that other linked information to biometric data is protected and that an assessment
has taken place. Therefore, certain processing is likely to pose specific risks and should be
independent on the techniques used.

V. Personal Information Management System

Unique identity found its application in the “Your Europe,” “A European strategy for data,”
“Shaping Europe’s digital future” and a “European approach to trust” facilitating interactions
between citizens and businesses under the user-centric and user-friendly approaches that
support uniform conditions for the implementation of the gateway solutions. The interests
of the person who needs the outcome of unique identification (business) and the interests
of the person who is the source of biometric data information (biometric data subject) are
expressed in the explicit consent from the data source and in the view of the study, have to
be together with the aspect of inviolable dignity."" After all, if a person is not aware and does
not understand how such processing takes place, this could lead to a disproportionate effect
of the processing. Dignity in the context of biometrics plays an important role, and only in
this way does a person feel secure and protected facing the stress of unique identification.

One of the intentions of the EU is to design a sole European Data Space (EDS)'*’ and
make the processing more peaceful, to expand growth and profit from the reproduction of
digital footprint for the strength of the EU Digital economy.'*! Furthermore, unique

16 GDPR, Article 25; See Lina Jasmontaite et al., “Data Protection by Design and Default: Framing
Guiding Principles into Legal Obligations in the GDPR,” European Data Protection Law Review 4 (2)
(2018): 168.

"7 Information retrieved from https://www.dataprotection.ro/?page=Amenda_pentru_incalcarea
RGPD _iunie 2020&lang=ro (last visited 1 July, 2022).

18 Thid, (2).

1 CJEU, C-377/98, Netherlands v. European Parliament and Council, paras 70-77 (9 October 2001).
120 Having regard to Regulation (EU) 2016/679, 119 OJEU 1 (4 May 2016).

12! Having regard to Regulation (EU) 2018/1725, Article 58 (3) (c), 295 OJEU 39 (21 November
2018).
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identification plays a principal role in achieving the EC goal to “enable the EU to become
the most attractive, most secure and most dynamic data-agile economy in the world.”'** The
objective of the deliberation is to assemble views on the personal identity conception as
a complex and with the practice of open, informative, precise and dignity respectable
advocating the following statement: “[S]ome people might not feel comfortable that you
are taking their body features and that you are making their body algorithmic <... > It can
humiliate people.”’** The CFREU Article 8 cherishes the protection of personal data as
a fundamental right of each person and the GDPR strives to authorize individuals to occur
control their biometrics. For this legal objective, effective practical appliances and services
are necessitated.

The presented EU model of a Personal Information Management System (PIMS) has
practically found a breakthrough solution to helps people have accurate control over
biometric data given techniques of Personal Data Cloud Identification.'* The PIMS enables
individuals by each self to operate and control online identity and therefore advances a new
legal approach where people are the in-fact holders of their data and when the very essence
of human dignity is respected. It allows to govern data in a secure local and/or online storage
orderliness and dispense data on when and among whom a person wants, when an individual
capable of selecting exact settings for data execution and to what third interests’ data may
be accorded. This solution corresponds to a human-centric distinction and increased
technology designs, guarding against unlawful profiling techniques, and strive to circumvent
applications for a high level of protection. Likewise, a Eurobarometer survey started in March
2019. It showed that 51% of the respondents observed unfair control over their data, while
30% believed they were out of control, and just 14% deemed they were in complete
control.' Thus, PIMS challenge is significant due to the questionable position of individuals
regarding the capacity to be a supervisor of collected data.

The studied data is regularly processed in the digital ecosystem, driving people to devise
digital footprints. The GDPR also grants the right to access and rectification. The biometric
services addressee is indeed challenging for people to have complete control of how their
biometric is processed, who can hold access to it, and how to administer practical legal
stipulations and objections for unique identification. A PIMS concept is implementing its
access over control and has trail access. Data can be securely obtained by other treatments
using application programming interfaces that grant the capacity to admit and deny access

22EU, 119 OJEU 89 (4 May 2016).

123 European Union Agency for Fundamental Rights, Report Freedoms, Under Watchful Eyes: Biometrics,
EU IT systems, and Fundamental Rights, Luxembourg 43 (2018).

'2* European Data Protection Supervisor, Opinion 9/2016 on Personal Information Management
Systems towards more User Empowerment in Managing and Processing Personal Data (20 October
2016); European Union Agency for Network and Information Security, Final Report on Privacy and
Security in Personal Data Clouds 46 (November 2016).

25 Information retrieved from https://ec.europa.eu/commfrontoffice/publicopinion/index.cfm/
survey/getsurveydetail/instruments/special/surveyky/2222 (last visited 1 July, 2022).

152 ISSN 2227-7153  Philosophy of Law and General Theory of Law 1/2022



UNIQUE HUMAN IDENTIFICATION UNDER THE GDPR ARTICLE 9 (1) (2)

permissions on an ad-hoc cornerstone. On the other hand, people and providers would
need to find a way to authenticate a biometric storage center. ' To do so, an individual can
install the freewheeling and open-source software or obtain the software as a service (Saa$S)
by collaborating with service providers. In the view of the research, this facilitates individuals
to hunt back other parties who may process their biometrics, and individuals can customize
the types of biometrics (likewise, facial or finger data) they want to assign, with whom, when
among other things, a person can delete comprehensive information. Lastly, it supports
minimization, ensuring that third individuals can obtain only necessary bits. Therefore, that
proof-protected storage, transfers, and controlled moves of biometric footprints between
biometric data systems and applications give a high level of interoperability and portability.
A similar solution is UK-based “MyDex” that offers a portable and interoperable online
identifier. " With this functionality, a person obtains distinct online access through a secure
personal store; thus, verified records are managed.

There are rare cases of projects force declaring PIMS peculiarities. One is the Next
Cloud'® with a personal online data store (POD) that can be accessed by compatible apps
empowering people and organizations to handle their own cloud sets for file sharing and
digital collaboration as well as assigning files beyond various Next Cloud servers.'* In the
view of the study, it stands for the creation of decentralized biometric applications and grants
individuals self-determination. It demands consolidation of industry necessities for unique
human identification and raising open legal standards for the protection empowerment,
calls to ensure security from unauthorized and/or accidental entree or modification, and
relies on privacy enhancing technologies that include trusted biometric environments,
homomorphic encryption,'*° giving secure multiparty computation based on differential
privacy and cryptography application."!

Implementing PIMS, the protection assumed to be correctly designed serves for the
technical and organizational benefits to measure and perform the protection. Nevertheless,
these appliances or operations need to be adequately designed, for instance, when biometric

126 See Solid Project, https://solid.mit.edu/ (last visited 1 July, 2022).

'*7 Information retrieved from https://www.gov.uk/government/organisations/ office-of-the-regulator-
of-community-interest-companies (last visited 1 July, 2022).

128 See more at https://nextcloud.com/ (last visited 1 July, 2021).

12 Declaration of MyData Principles, https://mydata.org/declaration/ (last visited 1 July, 2022);
See Daniel Le Metayer, “Whom to Trust? Using Technology to Enforce Privacy,” in Enforcing Privacy:
Regulatory, Legal and Technological Approaches, eds. David Wright and Paul De Hert (Springer International
Publishing Switzerland, 2016), 395-437.

13 See Michele Finck, “Blockchains: Regulating the Unknown,” German Law Journal 19, no. 4 (2018):
665-92.

13! Cryptographic points used to establish the identity authenticity based on preferences to authorized
purposes and sanctioned remembrance periods against providers and third interests accordingly.
A cryptography example is an encryption-based measure relying on the confidentiality and uprightness
of repositories. In the view of the study, this solution moderates the risks of an unauthorized entree or
biometric disclosure.
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data subjects will not be enabled to run personal digital identity because ignorantly might
be determined. In an unusual situation, though, the law shall specify how and to what extent
biometrics are processed. For example, the determination of the processing period that
would give transparency by informativeness,'*’time reservation, etc. Also, in an online
setting, business often collects data for commercial supposed services. A person is faced to
“agree” or “not” having no transparency about technical means. The study thinks the PIMS
provides transparency on policies and tech design because the information is given in real-
time, and dashboards afford processing traceability. Therefore, the PIMS realizes even more
guarantees to data access because biometrics are in repositories under a person’s direct
control. Therefore, PIMS’s strengths afford conclusive evidence that business no longer
handles one’s data.

Research facilitates that biometric data must be processed when there is proper a digital
biometric ecosystem, whether national digital identity systems, functional digital identity
systems, or both. In the view of the studyj it is not only provided a high level of protection
but also creates a single source of trust among EU citizens.

Conclusion

Biometric data, by its very nature, provides information about the unique characteristics
of a human being and is therefore considered as information directly relating to a natural
person when the data subject is distinguished from any other person by its burning essence.
Therefore, unique human identification is an automatic process when a person is identifiable
by biometric attributes. Developing a universal approach to the legal nature of biometric
data processing is a distinct process in contrast to other special categories of data like genetics
and health. It is rational that biometric data processing directly depends on machine
employment. It can mistakenly process extra biometric data and additional information
about a person, which entails the risks of non-compliance with the processing rules
developed and derived specifically for biometrics.

Inlegal relations, the leading participant is the person himself because the target protection
aims to protect unique data that can only be taken from a person as a biological carrier. An
individual is advantaged to form any information about him, both reliable and unreliable;
however, in the case of biometrics, the person has no chance to do that because humans
born with unique and personal characteristics that cannot be similar to any other kind of
data. Therefore, a person cannot structure and form information about personhood, but
this is possible when subjected to the technology trends, which need a better legal core and
reliable protection employing biometric-like technologies.

The phenomenon of biometric data processing shall execute data protection functions.
With the advent of digital recognition, biometric technology considerably increases and
accumulates unique identification as much as possible, preserving it, if possible. And
therefore, it is necessary to introduce a special legal mechanism to protect unique human

132 GDPR, Recital 63 and 66.
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identification. The processing of biometric data includes complicated, complex algorithms
when processed data can be transformed and fragmented several times. The eventual result
is more complex to reconstruct than the standard processing of any personal configuration.
A personalization process of certain information during unique identification leads to the
inevitable linking to a particular person; therefore, provision must pay attention to the
individualized nature.

Itis found that unique human identification is protected based on the legal nature of data,
specific technical application, and purpose of the processing. Specific techniques are used
to create a biometric dataset to what the present legislation should extent data protection.
Itis proposed to adopt specific norms about multiple biometric identities, which the GDPR
leaks to specify.

Unique human identification needs for the formation of digital law and biometric data
processing has to be at the center of detailed legislation. To avoid legal and technological
confusion, the justification of individual titles shall explicitly place and interpret when
biometrics will be protected, especially in the digital era, from the unjustified employment
of biometric technology and keep respect for the biological nature of human origin. Thus,
the study calls for forming a biometric data ecosystem where “we are no longer judged based
on our actions, but on what all the data about us indicate our probable actions.”'*

The research emanates the subsequent suggestions presented below under prohibition
and permission gateways.

Prohibition gateway:

1) No biometric data processing without knowledge of the data subject.

2) Use for incompatible purposes, and reuse of biometric data has to be forbidden.

3) The protection by anonymous technique is not allowed for biometric data processing.

4) Biometric applications shall not be based solely on automated decisions.

5) No combination with additional personal data.

6) An explicit prohibition on processing biometrics in central databases. Limited
exceptions are determined by law only.

7) Prohibition on to use biometric systems for unique identification without explicit law.

8) Explicit limitation of the use of biometric data as a unique identifier in practice is
needed.

Permission gateway:

1) Consent and choice of the data subject.

2) Transparency for the data subject and role of certification. The data subject
recommended receiving information through a wise module map.

3) While the biometric data process, a biometric template’s deletion has to be guaranteed
by law.

4) The protection of biometric data processing in a pseudonymization way.

13 European Data Protection Authority, Norwegian Big Data Report, p. 7, point 8 (2020).
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S) The processing of biometric data for the strict public necessity based on the law of
a particular country.
6) The distinction of processing finalities needs to be legally established. The use of
verification by businesses is appropriate.
7) An alternative identification shall be guaranteed by law.
8) Business request for unique human identification requires additional legal basis.
© D. Bulgakova, 2022
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Abstract. The rapid development of information technology has exacerbated the need for robust
personal data protection safeguarded by the European Union instrument. Safeguarding a fundamental
right to data protection entails new and significant challenges as technological advances expand the
frontier of data processing. The large-scale employment of digital biometric technology has shaken the
private sector. Biometric data processing already became crucial for a person’s unique identification
in the private sector and posed a risk to the unique characteristics of a human being. The research
seeks to study the recent defining biometric data and automatizing processing as legally established
categories under GDPR Article 9 (1) (2) when the subject and object of the processing are uncertain.
The study calls to protect a person from whom unique human data is extracted and finds a way to
protect biometric characteristics based on its differentiation form defined in the studied article’s else
special categories of personal data. To this end, the studied article assumes a natural person, but it
is used only in the context of the finality of processing. Therefore, there are possible prior risks for
the process and after processing that shall be defined and mitigated under the high level of legal
protection. In this regard, a study thinks unique characteristics of human origin shall be carried in
the legal field by having clearly defined status, preservation measures regardless of biometric nature,
and finding a solution for a biometric data subject to control automotive employment as the Personal
Information Management System in the EU does.

Keywords: personal data protection; biometric data; automotive processing; identity recognition.

Aap’s Byarakosa. VaikaabHa izeBTHiKaNis AFoAHHEE BigATOBiAHO A0 cTarTi 9 (1) (2) GDPR
Anoranis. MacmTabHe 3acToCyBaHHS iHYOPMALIFHIX TEXHOAOTIH 3aTOCTPHUAO IIOTPeby y Ha-
AIFTHOMY 3aXMCTi IIepCOHAABHHUX AAHUX, TAPAHTOBAHOMY B €BporneiicbkoMy Corosi iHCTpyMeHTOM
npaBa. 3abe3nedeHHs pyHAAMEHTAABHOIO IIPaBa HA 3aXUCT AQHHX CIIPUYHHSIE HOBI Ta CepHO3HI
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Ipo6AeM, OCKIABKY TEXHOAOTIUHI AOCATHEHHS PO3IIHPIOIOTH MeXi Ix 00pobku. O6pobka biome-
TPUYHUX AAHHX CTAAd BUPIIIAABHOIO AAS YHIKAABHOI iAeHTHIKAIIi] AFOAMHH i IOCTABHAA TTiA 3aTPO3y
Ti xapakTeprCTUKHU. Tak sIK cy0’'eKT Ta 06’ €KT 06pOOKY TOTPeOYIOTh HAyKOBOTO AHAAI3Y, AOCAIAKEHHS
CHIPSIMOBaHe Ha BUBYEHHS HEAABHBOTO 3aKPIllA€HHS 610MeTPUYHHX AQHHX Ta aBTOMATH30BaHOI
06pO6KH K 3aKOHOAABYO BCTAHOBAGHHUX KaTeropiit Biamosiaso Ao crarri 9 (1) (2) GDPR. 3apaui
CIIPSIMOBAHI AASI 3aXHCTY 0CO0H, sika 6e3II0cepeAHbO € HOCIEM YHIKAABHHX AQHHX BiA IIPUPOAH, Ta
3aIPOIIOHOBAHO CIIOCIO IX BUpIlIeHHsI Ha OCHOBI AudepeHIjianil 6i0MeTPUIHIX XapPAKTEPUCTHK Bip
IHIIMX BU3HAYEHUX KATEropii y po3pisi CreniaAbHMX IIepCOHAABHHUX AAHHX. AOCAIAKEHHS TaKOX
[IOKA3aA0, IO CTATTs], SIKA BUBYAETHCSl, BUKOPUCTOBYETHCS TIABKY B KOHTEKCTI OCTATOYHOCTI 06-
pobxu. OTxe, iCHYIOTb MOXXAMBI IOIIEPeAH] PU3HKH, Ta B IPOLieCi ONPALFOBAHHS, SKi MAIOTh OyTH
BH3HAYeHi Ta 3HIDKEHI B PAMKaX [IPABOBOTO IIOASL. Y 3B'SI3Ky 3 LIUM, IPOIIOHYETHCS iTKO BUSHAYUTH
CTaTyC YHIKAABHUX AFOACPKHX XaPaKTE€PHUCTHK, 1 BXXHTH 3aXOAIB AASL 3AXMCTY TaKUX BIATIOBIAHO AO iX
0iOMeTPUYIHOI IIPUPOAH LIASIXOM HAAQHHS MOSKAHUBOCTI CY0 €KTY 6i0METPHUUIHIX AAHUX KOHTPOAIOBATH
Ta KePyBaTH IX PyX IIPU 3aCTOCYBaHHi aBTOMATH30BaHUX QpyHKITiOHAABHOCTe! Ha TpuKAaai CucTemu
Ynpasainus Ocobucroi Inpopmariii, AieBoi B €EBpomneiicekomy Corosi.

KAro4oBi cAOBa: 3aXUCT IEPCOHAABHIX AQHUX; 610METPHYHI AQHI; aBTOMATU3MPOBAHHAS 06-
paboTKa; po3Ii3HaBaHHSI 0COOMCTOCTI.

Aapbsa ByarakoBa. YHHKaAbHas1 HAeHTH(HKALHS Y€AOBeKa B COOTBETCTBHH CO CTaThel 9
(1) (2) GDPR

Ansoranmsa. MacmrabHoe npuMeHeHHe HHOPMAIJMOHHDBIX TEXHOAOTHI 060CTPHAO OTPED-
HOCTb B HAAEKHOH 3allfUTe ITePCOHAABHBIX AAHHBIX, FapaHTHpoBaHHON B EBpomeiickom Corose
uHCTpyMeHTOM IpaBa. ObecreueHre pyHAAMEHTAABHOTO IIPABA Ha 3AIUTY AAHHbIX BAEUET 3a COO0M
HOBBIE H CePbe3Hble IPOOAEMBI, TOCKOABKY TEXHOAOTHYECKHE AOCTIDKEHHS PACIIMPSIOT IPAHUIIBI
06paboTku AaHHBIX. MaciTabHoe npuMeHeHYe IUPPOBbIX OMOMETPHIECKHIX TEXHOAOTHIL ITOTPSICAO
gacTHbINA cekTop. O6paboTKa OHOMETPUIECKHX AQHHBIX YK€ CTaAd PeIIAOIN|eil AASL YHHKAABHOM
HAEHTU(HKAIINY YeAOBEKA F IIOCTABHAA TIOA yTPO3Y er0 XapaKTepHUCTHKH. Tak Kak cyOpeKT 1 06beKT
06paboTKM HYXXAQIOTCSI B HAyYHOM aHAAN3e, HCCAEAOBAHIE HANIPABACHO Ha U3ydeHHe OHOMeTpH-
JeCKHX AQHHBIX U aBTOMATH3UPOBAHHON 0OPabOTKU B CHAY IPABOBOTO 3aKPEIAEHNUS TAKOBBIX Ha
3aKOHOAATEABHOM ypOBHe B cooTBeTcTBHH O crarbeit 9 (1) (2) GDPR. 3apaum HampaBaeHbI AAS
3AIUTHI AUI}A, HEIIOCPEACTBEHHO HOCHTEAS] YHHUKAABHBIX AAHHBIX OT IIPUPOABL, H IIPEAAOKEH CIIOCO0
X pellleHusI Ha OCHOBe AN depeHIHariuy GHOMeTPUIECKUX XapPAKTEPUCTHK OT APYTHX OIIPEACAEHHBIX
B KaTeTOPUH CIIIIMAABHBIX IIEPCOHAABHBIX AAHHBIX HCCACAYEMOM CTaTbhU. Pe3yAbTaT MOKa3aa, 4To
H3ydaeMasi CTaThsI HCIIOAb3YETCS TOABKO B KOHTEKCTE OKOHYATEABHOCTH 06paboTku. CAeAOBaTeAbHO,
CYIIeCTBYIOT BO3MOYKHBIE IIPEALIECTBYIOL{IE PUCKH, KOTOPbIE AOAKHBI OBITH OIIPEAEAEHDI U CHIDKEHBI
B PaMKaX BBICOKOTO YPOBHS IPaBOBO 3aIUThL. B 9TO# CBSI3H, IPEAAATaeTCsl 4eTKO OIIPEACAUTD CTATYC
YHHKAABHBIX YeAOBEUECKHX XapaKTePHCTHK, U IIPUHATH MEPHI IT0 3aIUTe TAKOBBIX B COOTBETCTBUH C UX
OHOMeTPHYECKON IPHUPOAOI ITyTeM Pa3pabOTKH BOSMOKHOCTH CyO'beKTa 6HOMETPUIECKHIX AAHHBIX
KOHTPOAMPOBATD 1 YIIPABASITh TAKOBBIMH IIPH IPHMEHEeHN! ABTOMATH3HPOBAHHbIX (YHKIJIOHAABHOCTEH
Ha mpuMepe Cucremsl Yrpasaenus Auunoit Finpopmarmu, BBepenso B EBponeiickuit Corose.

KaroueBbIe cAOBa: 3aI11Ta [IEPCOHAABHBIX AAHHBIX; OHOMETpPHYECKUE AAHHbIE; AaBTOMATHU3UPOBAHHS
06paboTK; pacro3HaBaHKHe ANIHOCTH.
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Introduction

usic is Abe’s passion. He wants a child - not just any child, but one who
will come to share that passion. So, Abe and his wife conceive using in
vitro fertilization and then consult a “preference engineer,” a specialist who
genetically modifies embryos so that the resulting children will be predisposed toward
forming certain preferences. Nine months later, Bella is born. From day one, Abe takes
great care to expose her to music, and his project meets with great success: She comes
to have a passionate love of music and takes eagerly to her piano lessons. Bella’s love of
music becomes fundamental to her sense of who she is as an individual - yet this love was
genetically engineered. Will the fact that the passion which forms the core of her sense
of self was selected for her by another person prevent her from being autonomous and
becoming her own person? Will she be able to regard herself as her own person?
Although this sort of genetic “preference engineering” is not technologically possible at
present, the recent advent of the genome editing system CRISPR-Cas9” has given new vigor
to the debate over the ethics of genetic engineering in humans, motivating philosophers to
consider questions similar to this that are speculative for the time being but may prove to
be critical in the future. In the literature, genetic engineering of preferences has been
discussed in the context of what is known as moral enhancement. Philosophers such as
Ingmar Persson and Julian Savulescu argue that we should use genome editing and other
emerging technologies to select for traits that predispose people to perform morally good
actions — which they understand primarily as actions that tend to bring about good outcomes
for society or at least reduce the risk of bad ones, e.g. making personal sacrifices to stave oft
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the worst effects of climate change.? In some of their writings, they claim that such a practice
might be justified even if it made people psychologically incapable of performing severely
bad actions, such as murder.* This proposal has encountered opposition on the ground
that it would compromise human autonomy. Michael Hauskeller, for example, argues that
rendering people incapable of doing evil would amount to an unacceptable loss to autonomy,
which he thinks is worth the price of remaining free to choose to do evil.’ John Harris,
who is in many other contexts a vocal proponent of genetic engineering and biomedical
enhancement, expresses a similar concern.’

This debate has taken place in the context of explicitly moral preferences. We have
encountered no discussion in the literature, however, of genetically engineering non-moral
preferences.” We are using these terms in a very general sense: “Preference” means liking,
valuing, or tending to desire certain kinds of activities or things, and “non-moral” means
something that is not generally concerned with morality, at least morality understood
conventionally as having to do with what is good for other people rather than what is good
merely for oneself. Moral preferences, then, demand a moral choice and include
a predisposition to be honest or a desire to ensure that everybody gets his or her due. Non-
moral preferences, by contrast, include liking music or athletics.

What reasons would there be for permitting genetic engineering for non-moral preferences
(GENP)? Parents might be interested in it for the simple reason that they tend to want their
children to do and like certain things. These can range from things that seem unrelated to
autonomy (e.g. loving music) to things that could affect it for good or ill (e.g. a preference
for optimistic or negative worldview). In addition, there might be moral reasons to permit
the use of GENP: Parents could select for preferences that are good for the child’s subjective
well-being (e.g. a preference for socializing in small groups, to make life more agreeable for
a child born in a small, remote community), and it could be argued that GENP would expand
reproductive liberty, which is regarded by many as a moral good.” Finally, GENP could be

* Ingmar Persson and Julian Savulescu, “The Perils of Cognitive Enhancement and the Urgent Imperative
to Enhance the Moral Character of Humanity,” Journal of Applied Philosophy 25, no. 3 (2008): 162-77.
*Ingmar Persson and Julian Savulescu, “Getting Moral Enhancement Right: The Desirability of Moral
Bioenhancement,” Bioethics 27, no. 3 (2013): 124-31.

5 Michael Hauskeller, “Is It Desirable to Be Able to Do the Undesirable? Moral Bioenhancement and
the Little Alex Problem,” Cambridge Quarterly of Healthcare Ethics 26, no. 3 (2017): 365-76.

¢ John Harris, “Moral Enhancement and Freedom,” Bioethics 25, no. 2 (2011): 102-11.

7 There has been some discussion, however, of what could be called indirect engineering of non-moral
preferences; for example, interventions that directly influence body type might indirectly influence the
child’s preferences (e.g. being tall might incline one to like basketball). See: Dena Davis, “The Parental
Investment Factor and the Child’s Right to an Open Future,” Hastings Center Report 39, no. 2 (2009):
24-27.

§ “Preference” is often explicitly comparative, as in “I prefer A over B,” but in our use of it here the
comparative character is often only implicit: “I like playing the piano” implies a comparison of “I like
playing the piano (over other, unspecified things).” The meaning in each case will be clear from context.
° Ronald Dworkin, Life’s Dominion (New York: Alfred A. Knopf, 1993); John A. Robertson, Children
of Choice: Freedom and the New Reproductive Technologies (Princeton: Princeton University Press, 1994).

1/2022 Oinocodia npasa i 3aransHa TeopiA npasa  I1SSN 2227-7153 161



Connor Hocking and Valeriia Sych

used to complement other forms of genetic engineering: Since many scholars have expressed
the concern that a child might dislike the traits selected for her by her parents' - such as
selecting for above-average cognitive abilities to increase the chances that the child will
become a mathematical savant, with the result that the child does indeed becomes excellent
at math but does not enjoy it — a proposal for preference engineering would seem to weaken
this concern since by supposition the child would have a preference, and not merely a talent,
for the things selected.

What reasons would there be for prohibiting GENP? One intuitive objection is that
GENP might diminish the child’s ability to be autonomous. John Christman and Joel
Anderson characterize autonomy as “being one’s own person, directed by considerations,
desires, conditions, and characteristics that are not simply imposed externally on one, but
are part of what can somehow be considered one’s authentic self.”"' GENP might seem to
be tantamount to just this sort of external imposition of preferences, desires, and values —
things that tend to form the core of one’s identity, one’s sense of being oneself as opposed
to someone else.” While it is true that, even without GENP, children (or at least young
children) do not select their preferences in any straightforward sense, the fact that their
preferences would be selected by someone else, before their birth and without any possibility
of their consent, might nevertheless seem to compromise their ability to become autonomous
later in life. It is one thing for parents to encourage activities such as playing the piano
through standard means like environmental exposure and lessons; it might be quite another
to genetically program a preference for doing so. To wield this kind of power over another
human being might seem to diminish her autonomy.

19 Davis, “The Parental Investment Factor;” Jiirgen Habermas, The Future of Human Nature (Malden:
Polity Press, 2003).

! John Christman and Joel Anderson, eds. Autonomy and the Challenges to Liberalism: New Essays (New
York: Cambridge University Press, 2005), 3.

"2 We are using “identity” in the everyday sense of “who one is,” as opposed to metaphysical senses
such as numerical identity. Since this inquiry primarily concerns performing genetic engineering on
one and the same embryo, rather than selecting one embryo from among others and thus selecting
a numerically distinct child, it is not affected by the nonidentity problem raised by Derek Parfit
(Reasons and Persons (Oxford: Oxford University Press, 1984)) and others. Moreover, even if embryo
selection — whether by itself or complemented by subsequent genome editing — proved to be a better
means for selecting a child’s preferences than genetic engineering without embryo selection, it is still
not clear that the identity problem would be morally relevant in such a case. The nonidentity problem
generally concerns the moral implications of choosing to bring someone into the world that will have
a bad life (e.g. carrying a child to term that one knows will suffer from a lifelong painful disease). In
connection with the intuition that by doing so we would wrong the child, if we knew in advance that
her life would be sufficiently bad, the problem arises that it is not clear how we could have wronged
her by the very act that brought her into existence — had we not performed that act, she could never
have been wronged in the first place. Selecting a child’s preferences, however, would not necessarily
cause her to have a bad life in the requisite sense. The nonidentity problem would only seem to be
morally relevant in the case of parents who select an embryo on the ground that certain preferences
will manifest, where those preferences will negatively affect the child’s well-being to a certain (perhaps
significant) degree.
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Plausible as this may seem, we disagree. In this paper, we argue that parents could select
for a wide variety of substantive (i.e. not merely insignificant) non-moral preferences without
compromising their child’s autonomy, provided that certain criteria that we propose are
satisfied, e.g. the selected preferences must not be such as to inhibit the agent’s capacity for
rational deliberation, which is a key component of the conception of autonomy we employ.
We then respond to two objections: (a) GENP would be inherently incompatible with
autonomy, regardless of whether it meets any such criteria, and (b) even if GENP would
not be inherently incompatible with autonomy, people might still regard it as an alienating
influence and might regard their selected preferences as non-autonomous. We then argue
that this second objection would be less forceful according to a more “externalist” rather
than “internalist” conception of autonomy."

I. Genetics and Preferences

We begin by providing some clarifications regarding the empirical considerations on
which this paper depends. First, we are not endorsing genetic determinism, according to
which preference “outputs” are deterministically generated by genetic “inputs.” The
relationship between genotype and phenotype is much more complex,'* with certain genes
getting expressed as phenotypes only if certain environmental conditions are met.
Furthermore, since genetics does not so much give rise to manifestations of specific
preferences as it does contribute to general predispositions, out of which preferences may
later manifest, what we have called genetic engineering for preferences should more precisely
be called genetic engineering for predispositions to form preferences. Since repeating phrases
like “a predisposition for forming a preference for x” would be cumbersome, however, we
will continue using “a preference for x,” even though the former better describes what we
mean. GENP, then, would not guarantee, but would only increase the likelihood, that the
child develops or retain the selected preferences; the “success” of the parents’ selection
would be decided by a host of factors, such as the child’s life history and her budding agency.
Accordingly, any project of genetic preference engineering would require supplementary
environmental stimuli — such as exposure to music and piano lessons, in the case of Abe and
Bella from above — but since such environmental shaping of children is an age-old practice,
and since it is rather the novel genetic interventions that appear ethically troubling, we are
focusing primarily on the latter.

3 Note that there may be reasons to object to GENP other than its purported incompatibility with
autonomy. When we conclude that there are certain conditions under which GENP would not diminish
autonomy, this does not amount to the claim that GENP is all-things-considered desirable since such
a verdict would require consideration of goods and values other than autonomy. Other values that
thinkers have claimed would be threatened by genetic engineering include human dignity, the integrity
of the parent-child relationship, and social equality. Since concern about autonomy springs to mind
so forcefully in the context of GENP, however, we contend that it warrants specific treatment and we
leave considerations of such other values for another time.

!4 Robert Plomin, Blueprint: How DNA Makes Us Who We Are (Cambridge: MIT Press, 2018).
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For the purpose of this paper, then, GENP should be understood as follows. If a parent
selects a preference for her child (and complements this with the enabling environmental
stimuli), the child is likely to have it through much of childhood" - unless she develops
a conflicting or overriding preference. Say a parent uses GENP to select a preference for
music, and then environmentally directs it to become a preference for playing the piano
specifically. Such a preference could go on to have any of the following fates:

1. The child loves piano from an early age and goes on to become a concert pianist.

2. Sheloves it from an early age but later develops a strong love of basketball too,
through natural means (i.e. her preference for basketball was not selected). Knowing she
cannot pursue a career in both, she chooses basketball but remains an avid pianist in her
spare time. The inverse is equally possible: She chooses piano but still plays in an amateur
basketball league.

3. Shelovesit from an early age but at age five some disaster strikes, forcing the family
to forgo her musical education in favor of meeting immediate needs, and by the time they
regain financial stability years later, her interests have shifted.

4. Her experience with her first piano teacher is so negative that she never comes to
like playing the piano in the first place.

Second, note that GENP could not influence all of a child’s preferences; many of the
preferences she will have in life will develop in response to circumstances that could not
have been foreseen or controlled. Rather, GENP would only influence one or some of her
preferences. If parents choose only some preferences, it can’t decisive influence a child's
life. And the impact on autonomy will be not so seriously.

Third, we are focusing only on the immediate recipient of the genetic intervention. We
are not discussing the implications of that intervention being heritable by subsequent
generations.

Finally, we are discussing only those cases in which parents choose the preferences of
their children. While our argument might partially apply to cases where other actors (e.g.
the state) choose the preferences, such cases raise a different set of ethical concerns.

Il. GENP and Self-determination

We now turn to the concept of autonomy to consider whether GENP would compromise
it. The meaning of autonomy varies widely from theory to theory, but generally it refers to
an agent’s ability to express or act upon her will without coercion, manipulation, or alienating
influences. The conception of autonomy we use here draws from a range of thinkers,'s whom
we discuss below in this section. Our conception of autonomy contains two principal aspects:

' An alternative scenario is possible: There may be preferences for which we have a genetic predisposition
that only manifest after childhood.

!¢ Dana Nelkin, “Do We Have a Coherent Set of Intuitions about Moral Responsibility?” Midwest Studies
in Philosophy 31 (2007): 243-59; G. Owen Schaefer, Guy Kahane, and Julian Savulescu, “Autonomy and
Enhancement,” Neuroethics 7,no. 2 (2014): 123-36; Maartje Schermer, “Preference Adaptation and Human
Enhancement: Reflections on Autonomy and Well-Being,” in The Adaptation and Autonomy: Adaptive
Preferences in Enhancing and Ending Life, ed. Juha Riikki and Jukka Varelius (Springer, 2013), 117-36.
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1. Self-determination: An agent is autonomous to the extent that she decides, in
accordance with her rational deliberations and with motivations that she does not regard
as alienating, which courses of action she will take;'” and

2. Opportunities for choice: An agent is autonomous to the extent that she has the
opportunity to choose from a sufficiently broad range of life paths.

We will discuss the second aspect in the following section. As for the first aspect, it seems
that perhaps certain cognitive capacities are necessary for self-determination. We focus on
three: the capacity to reason effectively, to respond to reasons for choosing one course of
action over another, and to reflect upon one’s motivations and preferences. The notion that
rationality is somehow characteristic of autonomous actions is reflected in the moral and
legal difference between actions prompted by spontaneous impulse and actions carried out
after deliberation: If A kills B in an instant of passion as opposed to after rationally considering
doing so, A might be let off on the ground of temporary insanity. We now turn to each of
these three cognitive capacities by briefly outlining some of the theories in which they have
been discussed.

Reasoning effectively: In their attempt to isolate a key feature common to many conceptions
of autonomy, G. Owen Schaefer, Guy Kahane, and Julian Savulescu'® survey a broad range
of influential conceptions. Common to all of them, they find, is the capacity to reason
properly, which they analyze as consisting of multiple components, such as competence in
logical inference and the ability to subject claims to critical analysis.

Reasons-responsiveness: According to a “reasons-responsiveness” view of autonomy, such as
that discussed by Dana Nelkin," an agent must be appropriately responsive to reasons in order
to be autonomous. This can be illustrated by counterfactuals. For example, say Cal decides to
drink a glass of wine, for the simple reason that he enjoys wine. Now if he had been taking
a medication that causes severe problems when mixed with alcohol, Cal would have been in
a different situation, where his reason for drinking would have been outweighed by his reason
for abstaining, viz. the health problems that doing so would cause. If Cal drinks despite these
risks, this would suggest that he is insufficiently responsive to the reasons to not do so.

Reflection and endorsement: Maartje Schermer®® incorporates various theories of
autonomous preferences, such as Harry Frankfurt’s* and Donald Bruckner’s,”” into her
discussion of the need to reflect upon preferences in order to render them autonomous:

'7 As for whether she must not only decide on a course of action but actually attempt to initiate it, our
conception of autonomy is neutral on this.

'8 Schaefer, Kahane, and Savulescu, “Autonomy and Enhancement.”

' Nelkin, “Do We Have a Coherent Set of Intuitions about Moral Responsibility?”

% Schermer, “Preference Adaptation,” 126.

*! Harry G. Frankfurt, “Freedom of the Will and the Concept of a Person,” Journal of Philosophy 68,
no. 1 (1971): 5-20.

22 Donald W. Bruckner, “In Defense of Adaptive Preferences,” Philosophical Studies 142, no. 3 (2009):
307-24.
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We do not always consciously form or choose our preferences, just like we do not form them
intentionally. Many of our preferences are formed unconsciously; they are acquired throughout
our lives, through upbringing, habituation and the like. However, I think that as long as one
does, upon reflection, acknowledge them as one’s own, and as long as they are in line with one’s
goals, plans and values, we can still consider such preferences to be autonomous.

This process of reflection is critical for determining whether one’s preferences are
alienating, as we discuss in Sections V and VI.

How might one’s preferences inhibit or harmonize with (i.e. be compatible with) these three
cognitive capacities? Two features of preferences must be distinguished: their content and
their intensity. The content is the object of the preference, what the preference is for. Certain
contents are more compatible with these cognitive capacities than others; they may promote,
be neutral toward, or inhibit them. Promoters include a preference for figuring things out for
oneself, e.g. enjoying working through a puzzle in a newspaper, rather than skipping directly
to the back page to find out the answer; or preferring to consider one’s present reasons for
acting a certain way rather than unreflectively acting out of habit. Neutral ones include enjoying
athletics or being extroverted. Inhibitors include preferring to have answers given to one, an
aversion toward introspection and reflection (aversion being a “negative preference”), and
a preference to unquestioningly accept the decisions of authority figures.®

The intensity of a preference also influences the extent to which it harmonizes with these
capacities. Preferences that are so intense as to amount to an irresistible compulsion can
clearly inhibit autonomy. This is not to say that preferences must be lukewarm, however. One
can passionately enjoy fine wine, for example, without this necessarily inhibiting autonomy.
The decisive factor for autonomy is whether the preference is so strong as to inhibit the agent’s
ability to respond to reasons for acting otherwise than how the preference generally inclines
her to act. To return to the example of Cal on medication, if Cal drinks a glass of wine despite
the health risks of doing so, this might be because his preference for wine is so intense as to
diminish his responsiveness to reasons to do otherwise. Alternatively, he might have a great
love of drinking wine but still refrain from doing so while taking the medication.

[1l. GENP and Opportunities for Choice

So much for the first aspect of autonomy. We turn now to the second:
Opportunities for choice: An agent is autonomous to the extent that she has the
opportunity to choose from a sufficiently broad range of life paths.**

 The extent to which the content of a given preference harmonizes with autonomy varies depending
on the context. The first promoter preference just listed, for example, could manifest itself as a liking
for trivial puzzles that one finds stimulating but that, if indulged to excess, interferes with goals that
are more central to one’s life project. This context-dependence is not problematic, however, since
a preference need only harmonize with these capacities generally, or at least in more cases than not, in
order to be permissible here.

** Since both opportunities for choice and the cognitive capacities underlying self-determination
admit of degree, note that our conception of autonomy as a whole admits of degree. This is in contrast
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In the present context of children’s autonomy, opportunities for choice is known as the
right to an open future. This right was originally formulated by Joel Feinberg® and is
discussed in the context of reproductive technologies by Dena Davis,*® who worries that
parents who spend the time and money to access such technologies, e.g. using sex selection
to ensure they have a boy, are likely to feel entitled to a certain outcome, e.g. a boy with
traditionally masculine interests, which would make them reluctant to let him pursue
activities that do not meet their expectations (such as ballet) if he forms a desire to do so.

The right to an open future has two dimensions. According to the negative dimension,
the child has a negative right against an excessively narrow life path being imposed upon
her, at the expense of alternative ones. According to the positive dimension, she has a positive
right to an adequate education, so that when she is ready to embark upon a life path she will
be reasonably equipped to do so. While these dimensions seem relatively uncontroversial
when stated in these general terms, the matter becomes more complex when it comes to
deciding specifics. Children are not fully autonomous and need parental guidance; it would
be irresponsible for a parent to defer overmuch to a child’s sense of what she wants since
children do not always know what is good for them. For this reason, Feinberg refers to
autonomy as a right that children have “in trust.””” The right to an open future, then, ensures
now that children will be able to exercise their autonomy later, once their capacities to
exercise autonomy are developed. Different theories of parental prerogatives may disagree
on the extent to which a parent’s choices in child-rearing should be constrained by the child’s
right to an open future, but the general principle that parents need to eventually let their
children choose their own life paths is widely agreed upon in liberal societies.

As standardly understood, then, the right to an open future consists in the provision or
non-obstruction of opportunities for the child to explore a broad range of life paths, such
as being a pianist, an engineer, or a farmer. Our question, however, concerns not the life
paths themselves but the preferences a child might have for any one life path. Is having a right
to pursue a broad range of life paths tantamount to having a right to have preferences for
a broad range of life paths? Or does it rather mean that the child, once she has a certain set
of preferences, has a right to pursue (within reasonable limits) those life paths that most
appeal to her, according to the preferences she already has?

The former interpretation leads to implausible conclusions. If children have a right to
have preferences for a broad range of things, GENP would not be so much of a threat to this
right as a means for its protection: Parents would seem to be encouraged to use GENP to
“complement” a naturally-arising preference for any one thing by selecting additional

to binary conceptions, according to which autonomy is either possessed or it is not, e.g. a stone does
not have autonomy whereas an adult human being (generally) does.

% Joel Feinberg, Freedom and Fulfillment: Philosophical Essays (Princeton: Princeton University Press,
1994).

26 Davis, “The Parental Investment Factor.”

¥’ Feinberg, Freedom and Fulfillment, 77.
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preferences for many other things, to ensure that the child ends up with a sufficiently broad
range of preferences. Such a practice might actually do the child some harm: If she had
strong preferences for too many life paths, she might find herself pulled in multiple directions,
as it were, without ever being able to commit to any one of them.

If the right to an open future is not a right for a broad range of preferences, perhaps it
would nonetheless be violated by GENP on the ground that the child’s natural preferences
deserve respect and should not be manipulated. This too seems incorrect, however. The
child does not have any preferences yet — in the early embryonic stage, there is no
consciousness within which preferences could be phenomenologically realized*® — but only
genetic substrates for predispositions that may later manifest as certain preferences. We see
no reason to believe that such merely potential preferences deserve to be respected just
because they happen to be a certain way by nature, as it is notoriously difficult to define
“natural” in a normative sense without relying on controversial assumptions.”

The right to an open future, then, is not violated by GENP. It is still an important ethical
guideline, however. Recall that GENP would not guarantee that the child retains the selected
preference; a love of piano may come to be eclipsed by a love of basketball. If it does, the
parents could be accused of violating the child’s right to an open future if they insisted she
practice piano all day and refused to let her play basketball. They’re going to the trouble to
select for preferences does not amount to an entitlement that she actually has or act on those
preferences in her life.”” Thus we see that it is not the act of GENP that would violate the
right to an open future, but rather the parents’ behavior toward the child if she did not turn
out to possess the preference as they intended.

IV. Criteria for Autonomy-Compatible GENP

With the foregoing considerations in mind, we can now propose the criteria that any
GENP intervention must satisfy in order to harmonize with autonomy:

1. Compatibility with cognitive capacities: The content and intensity of the selected
preferences must be such that they do not or at least generally do not inhibit the agent’s
capacity to reason properly, to respond to reasons for acting otherwise than how the
preferences generally incline her to act, or to reflect upon her motivations and
preferences; and

% In order to be most effective, genetic interventions of this type need to take place early in the
embryonic stage, as opposed to a later stage in which consciousness might have begun to develop.
See: Tetsuya Ishii, “Germline Genome-editing Research and Its Socio-ethical Implications,” Trends in
Molecular Medicine 21, no. 8 (2015): 473-81.

* We readily admit, however, that manipulating existing preferences, e.g. hypnotizing an adult with
the result that she comes to lose a preference that was fundamental to her sense of self, would be
problematic for autonomy; but this is because such an intervention would compromise the integrity and
continuity of an actual psyche, not a merely potential one. See: Paul Griffiths and Stefan Linquist, “The
Distinction Between Innate and Acquired Characteristics,” in The Stanford Encyclopedia of Philosophy,
ed. Edward N. Zalta (Winter 2021).

30 Davis, “The Parental Investment Factor.”
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2. Non-entitlement: Parents must not misconstrue the fact that they went to the trouble
to select certain preferences for their child as an entitlement to her becoming exactly the
kind of person they had in mind; the fact that parents chose GENP does not excuse them
any more than other parents from having to respect the child’s right to an open future, once
she begins developing a certain set of preferences.

The first criterion concerns which kinds of preferences may be selected, while the second
concerns what the parents must do and refrain from doing once they begin rearing their
children. These criteria allow for a wide range of preferences to be selected: In addition to
the examples already given, parents would be permitted to select for things such as enjoying
academic subjects like literature, recreational activities like camping, and artistic pursuits
like painting. In none of these cases would the content of the preferences inhibit the requisite
cognitive capacities; and, provided that the preferences’ intensity is not so great as to impair
them either, there is no inherent incompatibility between these preferences and autonomy.
Note too that the preferences that the criteria permit to be selected are not limited to
insignificant ones, such as a preference for the color blue, but rather include substantive
preferences — preferences for potentially life-defining passions like art or literature.

Whether these two criteria are necessary or sufficient for ensuring that GENP be
compatible with autonomy depends on whether the two aspects of autonomy we have
articulated are taken to be merely necessary or jointly sufficient for autonomy (where “jointly
sufficient for autonomy” means that the two aspects, when taken together, capture the whole
of the concept of autonomy, without leaving any dimension of the concept unaddressed).
The first and second criteria correspond to the first and second aspects of autonomy,
respectively. Each criterion, if satisfied, ensures (i.e. is sufficient for ensuring) that its
corresponding aspect of autonomy is safeguarded: The first criterion ensures that the selected
preference does not impair any of the three cognitive capacities undergirding self-
determination, and the second criterion ensures that the selected preference does not
infringe upon the child’s right to an open future — which is tantamount to safeguarding the
second aspect, opportunities for choice. If the two aspects are taken to be necessary for
autonomy, then, the corresponding two criteria will be necessary for ensuring that GENP
be compatible with autonomy (unless it were shown that some other criterion or criteria
could safeguard the two aspects; though it is not clear that this would be possible considering
that our two criteria are formulated in terms of the very definitions of the two aspects).
Similarly, if the two aspects are taken to be jointly sufficient for autonomy, then so would
the two criteria be jointly sufficient for autonomy-compatible GENP.*!

3! Conversely, if there are additional dimensions to autonomy that our two aspects fail to capture, our
two criteria would not be sufficient for autonomy-compatible GENP. To establish that our two aspects
are sufficient for autonomy, however, would take us beyond our scope — conceptions of autonomy vary
quite widely, after all. Instead, we have selected and defined the aspects as we have because they resonate
with a broad range of conceptions of autonomy, though perhaps not all of them. In what follows, we
will understand these two criteria to be sufficient, and not merely necessary, for autonomy-compatible
GENP, while conceding that different conceptions of autonomy might require different criteria.
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V. The Inherent Objection to GENP

It might be remarked at this stage that we have failed to address the fundamental
autonomy-based objection to GENP. We have argued that there are certain conditions under
which GENP would harmonize with autonomy, but it might be objected that there are no
such conditions, i.e. that GENP inherently conflicts with autonomy, regardless of whether
it meets those or any such conditions. Since preferences form the core of an agent’s identity,
the very fact that they were selected by a third party — independently of the content of the
preferences, their intensity, or the parents’ degree of openness toward the child’s having
alternative preferences — might seem to significantly compromise her ability to be her own
person or lead an autonomous life. She might have a good reason to regard such an influence
as alienating and to reject her selected preferences as non-autonomous.

Some philosophers have voiced an objection along these lines. Jirgen Habermas writes:
“We experience our own freedom with reference to something which, by its very nature, is
notat [human] disposal.... [An agent must] be able to ascribe her own origin to a beginning
which eludes human disposal, to a beginning, that is, which is sure not to prejudge her
freedom.”**

Michael Sandel expresses a similar view, and he quotes from the above passage in his
influential book on genetic engineering.*® To have one’s origins be at the disposal of another
agent, so their objection goes, is to have one’s autonomy diminished.

There are two levels to this objection: (a) GENP would actually diminish autonomy, and
(b) people might believe that GENP diminishes autonomy, regardless of whether they have
a good reason to do so, and therefore they might find GENP alienating and might reject
their selected preferences as non-autonomous. We address (a) in the remainder of this
section and (b) in the following section.

To begin, note that a child has no say whatsoever in her genetics. This does not prevent
her from becoming autonomous, however; autonomy;, at least according to most conceptions,
is not diminished by this lack of agency surrounding one’s origin.** The same holds for the
child’s first preferences as for her genetics; what incipient preferences a newborn has were
not selected by her. Nor can these preferences yet be said to be autonomous: To make them
autonomous, an agent must reflect upon and endorse her preferences,* and young children
lack this capacity for reflection. These early preferences, rather, arise largely from genetics,
parental and social influences, and environmental contingencies. As the child matures, so
does her capacity to exercise autonomy, and she becomes progressively more capable of
reflecting upon the preferences she has come to have.

3> Habermas, The Future of Human Nature, S8.

33 Michael J. Sandel, The Case against Perfection (Cambridge: Harvard University Press, 2007), 81-82.
3* This consideration raises questions about free will, but for reasons of space, we don't address the
topic of free will in this paper.

3% Schermer, “Preference Adaptation and Human Enhancement.”
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All this holds equally true for someone who does and someone who does not have
selected preferences. The difference between the two is that genetics, which for the latter is
largely the result of natural forces, is for the former the product of an act by an agent. We
will use “agentive” or “agentivity” to refer to this characteristic of things that arise as a result
of acts by an agent.

Does the agentive origin of the child’s selected preferences compromise her autonomy?
While we think agentivity is important for some ethical considerations, we do not think
autonomy is one of them: we do not think the fact that something arose as a result of a third
party’s intention diminishes autonomy any more than if the same thing were to arise from
non-agentive means. Let the following examples illustrate.

1. Non-agentive case: Dan has a natural aversion (i.e. one that was not selected) to
thinking through anything by himself, and prefers the comfort of being told what to do.

2. Agentive case: Ellen has the same aversion to independence of mind and preference
for deferring to others as Dan, and to the same degree, but hers arose not naturally but
through her father’s selecting it by means of GENP, whose strongly traditional view of gender
roles makes him regard autonomy as less than a virtue in a daughter.

In both cases, the preference inhibits autonomy. Since the content and intensity of the
preferences is the same in both cases, the only respect in which they differ is that the first
arose agentively.** We call the claim that autonomy is diminished more in the agentive case,
despite having the same end result (i.e. the preference for deferring to others) as the non-
agentive case, the agentive preponderance thesis (AP).*” To evaluate AP, we must identify
what difference agentivity makes and then determine whether this difference affects
autonomy.

When we compare the cases of Dan and Ellen, we see that Ellen was wronged, in that her
father deliberately reduced her chances of coming to enjoy the good of autonomy, without
having any good reason to do so (or, put more strongly, while doing so for a bad reason, viz.
his belief that women should not be autonomous). Dan, in contrast, was not wronged; being
wronged implies that there was an agent who did the wronging, but in his case, his lack of
the good in question (autonomy) came about not through agentive means but chance. Since
Ellen’s case contains all the bad effects of Dan’s case and in addition contains an agent being
wronged, it might be regarded as being a worse case overall. We are not definitively claiming
this; we are not claiming that a state of affairs in which a bad effect results from an agent is
worse overall than a state of affairs in which the same effect comes about by chance. We
merely concede this claim as a possibility. However, we do think that, whatever the difference
between the two cases amounts to, it does not amount to a greater diminution in autonomy.

3¢ There is a second difference, viz. Ellen’s attitude toward her preference might be affected by the fact
that it was agentive, but we discuss this in Section VL.

37 A slightly less cumbersome name would be the intentional preponderance thesis, but “intentional”
is too narrow since we understand the thesis as including both intentional and unintentional actions
by agents.
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A diminution in autonomy consists only in the deleterious effects upon autonomy and the
capacities required to exercise it,*® and in nothing more — not in the fact that it happened
to originate agentively, or in the fact that an agent happened to be wronged instead of being
affected by non-agentive forces. To claim otherwise is to claim that the fact that a state of
affairs originated agentively affects autonomy independently of any detectable effects that
the state of affairs has on the agent. Perhaps someone might defend such a claim, but to me,
it seems too implausible to warrant further consideration, and we believe the burden of
proof on this question has been shifted to the defender.

Someone might then rephrase the objection as follows: Dan’s preference arose naturally,
so even though it is a preference that many people would not want to have, it is nevertheless
no one else’s but his. Ellen’s, by contrast, was selected by another agent, so it does not seem
to be fully hers; rather, it expresses the preferences of others. Insofar as autonomy is
concerned with “owning” one’s preferences, therefore, Ellen’s autonomy seems to be more
compromised than Dan’s.

In response, we agree that Dan’s preference is no one else’s, but as for whether it is his in
the sense that is most important in this context, we do not think this is affected by the
question of whether it arose agentively. It is his in the sense that he is the one who has it
(and not anyone else), but this does not make it his in the sense of being autonomous,
which is the important point here. According to Schermer’s account of autonomous
preferences, the origin of a preference is not necessarily relevant to its being autonomous
since many preferences arise unconsciously. What matters, rather, is the agent’s attitude
toward the preference and its origin.*” To render a preference autonomous, an agent must
reflect upon it and the process whereby it arose, and if she then endorses it,* it becomes

3% Although the cases of Dan and Ellen did not directly address the capacity to exercise autonomy —
since an aversion to thinking independently is not the same as an inability to do so — Ellen’s case could
be modified as follows in order to reflect a diminution in the capacity to exercise autonomy: Suppose
Ellen’s father selected for her to have below-average cognitive abilities because he finds intelligence
unbecoming in a woman, such that she will come to have difficulty reasoning properly. He could then
be accused, among other things, of having impaired her capacity to exercise autonomy later in life.

% This is not to say that the origin is irrelevant in all cases, e.g. inducing a preference via hypnosis
could be said to violate autonomy. C.f. see: David DeGrazia, Human Identity and Bioethics (Cambridge:
Cambridge University Press, 2005), 99.

One might respond that even in such cases, however, the agent’s attitude is still the decisive factor as far
as autonomy is concerned: IfTam an alcoholic and my wife hires a hypnotist to clandestinely induce in
me an aversion to drinking and then reveals to me later what she did, I may come to endorse this new
aversion despite its alien origin, perhaps because of a second-order desire to quit drinking (i.e. a desire
to stop desiring alcohol) that I had had even prior to being hypnotized.

% Accounts differ on the details of this point. Bruckner (“In Defense of Adaptive Preferences”) thinks
the endorsement can be merely hypothetical: A preference can be autonomous provided that an agent
would endorse it if she were to reflect upon it, even if she never actually does so. Schermer (“Preference
Adaptation and Human Enhancement”), in contrast, thinks the reflection and endorsement must actually
take place at least once in the agent’s life, though by no means before every instance of acting upon it.
Our argument remains neutral on this debate. Since, however, it is less cumbersome to repeat phrases

172 ISSN 2227-7153  Philosophy of Law and General Theory of Law 1/2022



WOULD GENETICALLY ENGINEERING A CHILD'S PREFERENCES DIMINISH HER AUTONOMY?

autonomous.* For example, say somebody has a strong preference for associating with
members of his race and a bias against everyone else and say this preference arose through
cultural osmosis during childhood, without conscious consideration. At some point, this
person considers whether this preference coheres with his higher-order values and
preferences. If he find that it does not, he might begin the difficult work of resisting the
preference whenever occasions to express it arise and of cultivating a more inclusive
outlook. Conversely, he might find that it does cohere with his higher-order preferences, at
which point it can be said to be autonomous (which is not to say that it is praiseworthy).
To return to Dan’s case, it is not obvious how his preference to defer to others could ever be
autonomous since it is, in part, a preference to be non-autonomous. Even though this
preference is his in the sense that he has it, then, it is not his in the sense of being autonomous.
Similarly, Ellen’s preference is hers in the sense that she is the one who has it. It is hers in
this sense even though it was selected by a third party and therefore expresses the preferences
of another person. It’s being agentive, however, is not what prevents it from becoming
autonomous; whether a preference arose naturally or agentively has no effect on an agent’s
ability to reflectively endorse it. Since Ellen’s selected preference is for deferring to others,
she might be comparatively unlikely to reflect upon any of her preferences — she might not
be the kind of person for whom it is important that her preferences be autonomous in the
first place — and even if she does reflect on this preference it is not clear, just as with Dan’s
case, that such a preference could ever become autonomous. This, however, is because of
the content of the preference, not because it was selected. This means that Dan would be
equally unlikely to reflect upon his preference since its content and intensity are the same
as Ellen’s, even though his arose naturally. If Ellen’s preference had been for something neutral
with regard to autonomy, e.g. liking piano, her selected love of piano would not have made
her unlikely to reflect upon this preference, and she would be equally likely to do so (all else
equal) if the preference had arisen naturally. As for whether Ellen should endorse her selected
preference, assuming she does reflect upon it, we address this in the following section.

VI. The Child’s Attitude Toward Her Selected Preferences

If a child* was told that some of her preferences were selected, would she endorse them
and make them autonomous, or would she regard them as alienating and reject them as

like “an agent must reflectively endorse a preference to make it autonomous” than “an agent must actually
or hypothetically reflectively endorse a preference to make it autonomous,” we use the former, simpler
formulation in what follows even though both formulations generally express what we mean.

# This does not necessarily mean, however, that an agent’s preferences are non-autonomous prior to
her reflectively endorsing them. It may mean, rather, either that she has simply not yet taken the time
to reflect upon them or that, if she is still a young child, she has not yet developed the capacity to do
so. In either case, the preferences might be said to be pre-autonomous. A non-autonomous preference,
by contrast, is one that the agent rejects, after reflecting upon it. Whether a preference must meet
certain criteria in order to qualify as non-autonomous - e.g. being alienating or being perceived to be
alienating — will be discussed in the following section.

# By “child,” we do not always mean a young child; we sometimes mean a child whose parents selected
her preferences and who is now mature enough to reflect upon her preferences. The meaning in each
case will be clear from context.
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non-autonomous? Since it is impossible to determine a priori whether a given child will
come to endorse or reject a selected preference, this consideration is necessarily speculative.
Nevertheless, we think it raises an important concern. The general notion behind AP - that
we are somehow more free, more our own persons, if left to develop naturally than if our
development is preselected by other people — holds intuitive appeal. This notion might seem
especially true to children in adolescence, who want so much to be themselves and no one
else. With this in mind, we may have good reasons to worry that many children would come
to reject their selected preferences because of the (mistaken, in our view) belief that their
agentive origin undermined autonomy. While we think it would be too speculative to inquire
whether this problem would actually prove to be widespread, we will address the related
question of whether GENP could be legitimately said to be responsible for such a problem,
regardless of the problem’s prevalence.

Consider the example of Frieda. Say her parents have a love of fine foods and instilled
this love in her — not through GENP but through traditional means only, such as taking her
to expensive restaurants, while still giving her ample opportunity to pursue other interests
and stressing the importance of eating in moderation. Now say that, in her late teens, Frieda
becomes deeply religious and comes to regard eating fine foods, even in moderation, as
a possible impediment to spiritual growth (though not necessarily as sinful or blameworthy)
and begins to reject her preference for it, choosing simpler fare instead. Her first-order
preference for fine foods has thus come into conflict with a second-order preference to not
want them. The fact that she rejects this first-order preference does not mean, however, that
her parents were blameworthy in seeking to instill it in her; they always cautioned her to
keep her love of food within moderation and they never prevented her from pursuing her
religious interests. It might mean, rather, that she has only recently reached the maturity to
reflect upon any of her preferences, so that up to this point, none of them were autonomous* —
they were, rather, what might be called pre-autonomous. Now, GENP was removed from
this example for the purpose of illustration, but if we are correct that it has no inherent effect
on autonomy, then we can insert it into the example without changing the relevant concerns —
i.e. we can modify the first sentence of the example to become “Say her parents instilled in
her a love of fine foods through GENP, while still giving her ample opportunity to pursue
other interests,” and leave the rest as is. If we do, we can see that a child’s rejection of a selected
preference does not necessarily entail that her parents were blameworthy for choosing it,
any more than if she had rejected a naturally-arising preference. They would only be
blameworthy in this context if they violated her right to an open future or had selected
preferences that inhibited her autonomy.

The weight of the concern that children might find it difficult to regard selected preferences
as autonomous varies depending on which theory of autonomy one endorses. If we are
correct that AP is false, then an agent who rejects a selected preference solely because ofits

# Alternatively, this might mean that, even if she had previously endorsed the preference, her values
have changed.
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agentive origin is rejecting it for a bad reason. Take the example of Gertrude, whose parents
instilled in her a love of piano via GENP. This love of piano comes to be her passion and
coheres with her other preferences. Over time, however, she comes to find it alienating that
this preference was selected via GENP by her parents, instead of having arisen in the standard
manner; and as a result, she starts to reject her love of piano. This, we contend, would be
abad reason for rejecting a preference. Now contrast this with the case of Hannah. Hannah'’s
love of piano was also selected via GENP and she came to love it early in childhood, but
through playdates with the neighborhood children she also developed a love of basketball.
Her tyrannical parents wanted her to focus exclusively on piano, however, so they refused
to let her play basketball and began isolating her from most other children. This strategy
succeeded for a time: By the time she reached high school, Hannah had become a promising
pianist and had largely forgotten about her earlier interest in basketball. When she moves
away for college, however, she comes to realize through talking with fellow students that her
parents had violated her right to an open future, and she begins to reflect upon her love of
piano and her plan to major in piano performance. Say she is not bothered by the agentive
origin of this preference, but she is bothered by the fact that her parents refused to let her
pursue other interests. Her reflection leads her to realize that, although early in childhood
she had played and practiced the piano primarily out of enjoyment, over time she had come
to play primarily out of a sense of duty to her parents, so she now comes to reject what is
left of her love of piano as something imposed upon her and alienating. Hannah’s reason for
rejecting her selected preference is better than Gertrude’s reason for rejecting hers, as the
former rejection was due to a violation of the right to an open future instead of the bare fact
of agentivity.

Must an agent’s reason for endorsement or rejection be a good one? Or may she endorse
or reject a preference for any reason she deems fit? Different theories of autonomy have
different answers to this question. Coherentism, to use the terminology of Sarah Buss and
Andrea Westlund,* endorses the latter position: An agent’s preference is autonomous or
non-autonomous just in case she believes it coheres or does not cohere with her higher-order
preferences, respectively. On this view, an agent who rejects a selected preference because
it was agentive and because she believes agentivity is incompatible with the value she gives
to her independence, would be justified in doing so. Buss and Westlund describe such an
account as “internalist” in that it is concerned only with the consistency or coherence of
things internal to an agent’s mind (her beliefs and preferences) and not with how these
beliefs and preferences relate to reality. On the other hand, reasons-responsiveness
accounts® contend that, for an agent’s preference to be autonomous or non-autonomous,
she must endorse or reject it based not on whether it coheres with the other preferences she

# Sarah Buss and Andrea Westlund, “Personal Autonomy,” in The Stanford Encyclopedia of Philosophy,
ed. Edward N. Zalta (Spring 2018).

* These accounts are not to be confused with the more general sense of “reasons-responsiveness” used
above, which refers to a cognitive capacity necessary for self-determination.
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happens to have, but on whether it is warranted according to some external reasons she has
to favor this preference over that. According to such views, an agent can be mistaken in
believing that a preference is autonomous or non-autonomous. Because of this appeal to
something outside the mind, Buss and Westlund refer to such accounts as “externalist.” We
will not argue in favor of internalism or externalism. We merely observe that the concern
that people would find it difficult to regard selected preferences as autonomous is less
problematic according to externalist accounts than internalist ones: If agentivity in and of
itself is a bad reason to reject a preference, and if an agent can only reject a preference if she
has a good reason to do so and one that has to do with considerations external to her mind
and its inner consistency, then she cannot legitimately reject a selected preference simply
for being agentive. In order to show that the selected preference is non-autonomous, she
needs to adduce a better reason for rejecting it.*

There is another dimension to this concern. Say a child not only rejects a preference
simply because it was selected but also finds this agentive origin deeply distressing, and she
comes to be angry with her parents for using GENP. If severe enough, her anger could affect
her autonomy, insofar as negative emotions can impair cognitive faculties like the ability to
reason well. While this would have a negative effect on her autonomy, her parents would
not be morally responsible for this effect by having used GENP. For example, say I had my
daughter vaccinated against measles in early childhood, and say at age sixteen she comes to
believe the vaccines are taking control of her mind and compromising her autonomy. She
thinks this mind control was my plan all along and is furious with me, to the point where
her anger is affecting her autonomy: She can no longer pursue her academic goals well due
to the anger’s bad effects on her ability to focus, and she calls me names she would never
have endorsed upon reflection. Underlying this diminution in autonomy is a false belief
(vaccines are mind control) about an action I was responsible for (having her vaccinated).
So, while my action did lead to this diminution in her autonomy, in that it was a precondition
for it, this does not mean I should be held morally responsible for it. To return to GENP, if
a child believes (falsely) that the agentive origin of a selected preference inherently makes
it non-autonomous, and becomes angry as a result, the parent should not be held responsible

6 Accordingly, internalist conceptions of autonomy, but not externalist ones, might require GENP to
meet a third criterion in order to be compatible with autonomy: 3. Transparency: Parents must inform
their children that their preferences were selected so that children will be able to adequately reflect
upon them later in life. Even if agentivity is not a good reason for rejecting a preference, the internalist
might contend, some children may think it is, and since we have to defer to their personal sense of
what matters for autonomy, we need to ensure they are made aware of any factors such as agentivity
that they might find alienating. The externalist, in contrast, might reply as follows: Since it is only those
factors that one has a good reason to regard as relevant to autonomy that are important here, and since
agentivity is not one of them, the parents are not required to tell their children that their preferences
were selected, since knowing this would be irrelevant for autonomy. (This by no means implies, however,
that the externalist should maintain that parents are permitted to lie to their children if asked whether
any of their preferences were selected.)
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for any diminution in the child’s autonomy that comes from this anger, since the diminution
resulted primarily from a false belief and only indirectly from GENP.

We would also like to point out that such approval or non-approval by the agent requires
further research, because the fact of choosing preferences can affect in some situations the
agent’s autonomy. For example, in the sixties of the XX century in the USA scientists began
to cut out the appendix of newborns, because it was believed that this organ is useless or
even harms the body. And only in 2007, collective of scientists from Duke University Medical
Center established that the appendix has an important immune effect.*” So people who have
had their appendix removed with their parents’ permission may feel offended. A similar
situation may arise in the case of GENP, because without these changes the life of the agent
would turn out differently.

Conclusion

We have argued that GENP is compatible with autonomy and that rejecting selected
preferences simply for being agentive would be a bad reason to do so. Provided that the
content of the selected preference is not inherently corrosive to autonomy — whether by
undermining the ability to reason properly, to respond to reasons, or to reflect upon
preferences — and that the intensity of the preference is not so strong as to compromise any
of these capacities either, and provided that the parents do not act as though they are entitled
to have their child become a certain person by unduly restricting her opportunities for
choice, they can select preferences for her without compromising her autonomy.

This inquiry has mostly confined itself to the theoretical level. Any concrete proposal for
GENP would need to answer a number of other questions before being implemented, such
as how the proposed criteria would be enforced, how likely it is that parents who go to the
trouble to select preferences for their child would still respect her right to an open future,
whether a more externalist or internalist conception of autonomy should be employed in
evaluating children’s attitudes to their selected preferences, and whether GENP conflicts
with goods and values other than autonomy. Autonomy is, nevertheless, an important
consideration in this question and, if our criteria are met, it would be compatible with GENP.

© C. Hocking, 2022
© V. Sych, 2022
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Konnop Xokinr i Baaepis Cuu. Un 3MeHIIUTh reHHA iH)KeHepis ymoA06aHb AMTHH 1i
ABTOHOMIil0?

Anoranis. [ TpuxuapHuKY “3MilIHEHHS MOPaAi” CTBEPAXKYIOTD, 1110 MU [IOBHHHI BUKOPHCTOBYBATH
HOBITHI TeXHOAOT1I, Taki sIK peAQryBaHHS T€HOMY, II[00 IIPUIIEIINTH [TepeBary “BUKOHAHHSI MOPAABHO
XOPOUINX BYMHKIB 3aMiCTh IIOTaHUX,” i BOHM BBaXKAIOTh, IO Iie 6YAO 6 KOPHCHO, HAaBiTh SIKINO Ije
POOUTH BUKOHAHHS IIOTaHUX BUMHKIB IICHXOAOTIYHO HeMOKAUBIM. KpuTHky 3amepedyrors, 1o Taka
IepeBara “MOpPaAbHO IIPABHABHOI IIOBEAIHKE He BapPTyE BTPATU AIOACBKOI aBTOHOMIL L[st Amckycis
3aAMIIHAACS 0OMEXKEHOIO B KOHTEKCTi MOPAABHUX yrIoa00aHb. OpAHAK FeHHa ivKeHepis HEMOPAABHUX
yoao6aHb (GENP) - HAIIPUKAQAA, 3aXOIAEHHS My3HKOIO Y1 AETKOIO aTAETHKOIO — He 0OTOBOPIOBAAACSL
OcKiAbKY BIIOAOOAHHSI — 1ie Te, LII0 areHT AKOOUTS, LiHye a60 SIK IPABHAO 6axKae — GOPMYIOTH IAPO
TOTO, KUM BiH € i 90TO BiH IparHe y >KHUTTI, i OCKIAbKY aBTOHOMisI BUMArae, o6 areHT 6yB caMum
CO0O0I0 Ta 3AIFICHIOBAB BAACHI XXUTTEB] IPOEKTH, HOrO aBTOHOMISI MOXKE 3AATHCSL, 1110 3MEHIIYETHCS,
SIKITIO FIOTO IlepeBart OyAr 0OpaHi A0 HAPOAIKEHHS TPETHOIO CTOPOHOIO. SIKIM OH IIPaBAOIIOAIOHIM Ije
He 3AABaAOCS, MU He 3TOAHI. ¥ IIifl CTaTTi MU CTBEPAXKYEMO, 110 GATbKY MOTAY 6 BHOMPATH IIHPOKHMIL
CIIeKTP CyTTEBUX (TobTO HE IIPOCTO He3HAYHMX) HEMOPAABHUX YIIOAOOaHb, He CTaBASIIH ITiA 3arpO3y
ABTOHOMIIO CBOEI AUTHHH, 32 YMOBU AOTPUMaHHS ITeBHUX KPUTEPIIB, SIKi MU IIPOIIOHYEMO: 30KpeMa,
BUOpAHi ITepeBary He OBUHHI [IEPEIIKOAXKATH 3AATHOCT] areHTa AO PariiOHAABHOTO 06TOBOPEHHS], IO
€ KAIOWOBUM KOMITOHEHTOM KOHIIeMIIii aBTOHOMil, SIKy MU BUKOpHCcTOByeMO. [ToTiM Mu BiaImoBisaemo
Ha ABa 3aniepedennst: (a) GENP 3a CBO€io CyTTIO HeCyMiCHHIT 3 aBTOHOMI€10, He3aA€KHO Bip TOTO, UK
BiAITOBiAQ€ BiH GYAB-SIKOMY 3 TAKUX KPUTEPIIB, i (b) HasiTb sKio GENP 3a cBoero cyTTIO He 6yB 61
HeCyMiCHUM 3 aBTOHOMI€IO, AFOAU BCE OAHO MOTAU O BBAXKATH HOTO Iy>KHIM BIIAUBOM, @ OT)Ke BUOpaHi
[epeBary — HeaBTOHOMHUMU. TOAL MU CTBEPAIKYEMO, IO APYTe 3allepedeHHs 6YAO 6 MEHII BATOMUM
BIAIIOBIAHO AO 6iAbIl “ekcTepHaAicTChKOI,” a He “IHTepHAAICTCHKOI. KOHIjEMI|i aBTOHOMII.

KarouoBi cAoBa: reHHa iH)KeHepis; aBTOHOMISI areHTa; KOHIIEMNIIil aBTOHOMii; ITpaBa AIOAMHU;
TeHHa ilKeHepis HeMopaAbHEX yriopo6aus (GENP).

Konnop Xoxunr u Baaepust Cord. YMeHbIINT AM FeHHASI HIDKEHEPHSI P eAIIOYTeHN pefeHKa
€ro aBTOHOMHIO?

Annoranust. CTOpOHHUKE “YKpeIAeHUSI MOPAAU YTBEPIKAAIOT, YTO MBI AOAYKHBI HCIIOAB30BATh
HOBeJIIIVe TEXHOAOTHH, TAKHE KaK PeAAKTHPOBAHIE FéHOMA, YTO0bI IPUBUTD IIPEUMYIECTBO “UCTIOAHEHNE
MOPAABHO XOPOIIHX IIOCTYIIKOB BMECTO ITAOXUX, X OHU CYUTAIOT, YTO ITO HBIAO GBI IIOAE3HO, AQKE
€CAH TO ACAAET ITAOXHE IIOCTYIIKH IICUXOAOTUIECKU HEBO3MOXHBIMU. KpUTHKH OTpHIIatOT, roBOpS,
9TO TaKOe IPEHMYIIECTBO “HPABCTBEHHO [IPABHABHOI'O IIOBEACHHST He CTOHT IIOTEPHU YEAOBEYECKOM
ABTOHOMUU. DTa AUCKYCCHUSI OCTAAACH OIPAHUMEHHON B KOHTEKCTe HPaBCTBEeHHbIX peAriouTenil. OAHAKo
TeHHAs ME>KeHepHsl HeHpaBCTBeHHbIX npearourenuil (GENP) — HanpuMep, yBAedeHMe My3bIKOM HAH
AETKO¥ aTAETHKOM — He 00CykAaAach. [TOCKOABKY IPEATIOYTEHHS — 9TO TO, YTO areHT AIOOUT, IEeHUT
HAY KaK IIPABUAO JKeAaeT — pOPMHPYIOT SIAPO TOTO, KeM OH eCTb U K 9eMy OH CTPEMUTCS B XKU3HH,
U ITOCKOABKY aBTOHOMISI TpeOyeT, YTOOBI areHT ObIA CaMUM COOOI U PEAAH30BBIBAA COOCTBEHHBIE
>KU3HEHHbIE IIPOEKTHI, MOKET [TOKA3aThCsl, YTO €T ABTOHOMUSI YMEHBIIAETCS], ECAH €TI0 IIPEATIOYTEHIS
OBIAY M30PAHBI AO POXKAEHUS TPeThell cropoHOoit. KakiM 65l IpaBAOIIOAOOHBIM 3TO HU Ka3aA0Ch, MbI
He COTAACHBL B aTOI1 cTaTbe Mbl yTBEP)KAAEM, YTO POAUTEAN MOTAM OBl BBIOMPATH IIMPOKUIL CIIEKTP
CyIjeCTBeHHbIX (T.e. He IPOCTO He3HAYMTEABHBIX) Ge3HPABCTBEHHDIX IPEATIOYTEHHUIT, He CTaBs TI0A
YIpO3y aBTOHOMHIO CBOero pebenka. Ham kaxxeTcst, 9T0 GyAeT BO3MOKHBIM IIPH YCAOBHU COOAIOACHIIST
OIpEACACHHBIX KPUTEPHEB, KOTOPbIE MbI IIPeAAAraeM: HallpUMep, BhIOpaHHbIe IIPEUMYLIeCcTBa He
AOAXKHBI IIPEISTCTBOBATh CIIOCOOHOCTH areHTa K PaljHOHAABHOMY OOCY>KACHUIO, SBASIOIEMYCS
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KAIOYEBBIM KOMIIOHEHTOM KOHIIEIILUY ABTOHOMHUH, KOTOPYIO MBI HCIIOAb3YeM. 3aTeM Mbl OTBEYaeM
Ha ABa Bospaxenus: (a) GENP 1o cBoeit CyTH HECOBMECTHM C aBTOHOMHUEH, HE3aBUCUMO OT TOTO,
OTBeYaeT AU OH KaKoMy-Au60 u3 Takux kpurepues, u (b) aaxe ecau GENP mo cBoeit cyTu He 6b1a
GBI HECOBMECTUM C aBTOHOMHUET, AFOAU BCE PABHO MOTAM ObI CIMTATH €I'0 IY>KUM BAMSHUEM, & 3HAYHT,
BBIOpAHHbIE [PEMYIIECTBA — HEABTOHOMHBIMU. TOrAa MBI yTBEPXKAAEM, YTO BTOPOE BO3PAXKEHUE
OBIAO OBI MeHee BeCOMBIM B COOTBETCTBHHU C HOAee “OKCTePHAAUCTCKOM,” YeM “HHTePHAAUCTCKON
KOHIIEIIINEeN aBTOHOMHHU.

KaroueBble cAOBa: reHHas! HHXXeHEPUs]; aBTOHOMHUS areHTa; KOHLEN[HH aBTOHOMUH; [IPaBa
YeAOBeKa; reHHas HEKeHepus HeHpaBCTBeHHbIX mpeanourenuit (GENP).

Connor Hocking and Valeriia Sych. Would Genetically Engineering a Child’s Preferences
Diminish Her Autonomy?

Abstract: Proponents of “moral enhancement” argue that we should harness emerging technologies
such as genome editing to instill preferences for performing morally good actions over bad ones, and
they suggest that this would be worthwhile even if it made performing bad actions psychologically
impossible. Critics object that such a gain in moral behavior would not be worth the resulting loss to
human autonomy. This debate has remained confined within the context of moral preferences. Genetic
engineering for non-moral preferences (GENP) — such as enjoying music or athletics — however, has
not been discussed. Since preferences — what an agent likes, values, or tends to desire — form the core of
who she is and what she pursues in life, and since autonomy requires that an agent be her own person
and pursue her own life projects, her autonomy might seem to be diminished if her preferences were
selected before birth by a third party. Plausible as this may seem, we disagree. In this paper, we argue
that parents could select for a wide variety of substantive (i.e. not merely insignificant) non-moral
preferences without compromising their child’s autonomy, provided that certain criteria that we
propose are satisfied, e.g. the selected preferences must not be such as to inhibit the agent’s capacity for
rational deliberation, which is a key component of the conception of autonomy we employ. We then
respond to two objections: (a) GENP would be inherently incompatible with autonomy, regardless
of whether it meets any such criteria, and (b) even if GENP would not be inherently incompatible
with autonomy, people might still regard it as an alienating influence and might regard their selected
preferences as non-autonomous. We then argue that this second objection would be less forceful
according to a more “externalist” rather than “internalist” conception of autonomy.

Keywords: genetic engineering; agent’s autonomy; concepts of autonomy; human rights; genetic
engineering for non-moral preferences (GENP).
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Oc6itopn Meaxkesik i B’sipa MeakeBik’

0Bl KOHLLEMUII TIAHOCTI: NPO 3AHENAL CBOBOAW BOJTI Y MPABIT

|. BcTaHOBNEHHA LiHU NIOACHKOI0 MUTTA M OTPUMAHHA BUTiJHOT yroau

coiit kuusi “Ilfo He Mo>xHa KymuTH 3a rpomi” Marika CeHaeA HaBiB HU3Ky IIepe-
KOHAWBHX IIPUKAAAIB, fKi TOKa3yIOTh, IO CbOIOAHI MalXKe BCe BUCTAaBAEHO HA
r[po/s,em(.2 SIK1o XTOCh Ay>Ke X0de, BiH MOXe HPI/IA6aTI/I MPaBO Ha iMMirpaniro A0
Crnoayuenux Ilratis 3a S00 000 posrapis CIIIA, mocayru iHAilCEKOI CyporaTHoi Marepi
AASL BUHOIIYBaHHS AUTHHH KOIITYIOTh 6 250 AOAapiB, AOCTYI AO aBTOMOOIABHOI CMyTH
AASL CAMOCTINHOI 13A1M — 8 pAOAapiB. Mo>xHa He TiABKH KYIIUTH MalKe BCe, aAe i 3apo6HTH
rpoNli AOCUTb HE3BUIHUMH crnocobamu. MoxHa, HAIPUKAAA, CAY>XHTHU IiAAOCAIAHUM
KPOAHMKOM AASI IlepeBipku Oe3meku AikiB — 7 S00 A0AapiB, CTOSITH B 4ep3i 3aMiCTb iHIIMX
atopet Ha KamiToaificbkomy marop6i, ockiabku aesiki Ao6icTu He 6aXaroTh poOUTH Iie
cami, — 15-25 aorapiB Ha ropuHY, 260 KyITyBaTH CTPaXyBaHHS XXUTTS He3HAHOMUX AIOACH
1 ITIOTEeHIiIFHO po36araTiTH, SIKIIIO TIOIJACTUTD, 3PO6I/IBH.II/I CTaBKYy Ha HEIaCTs iHIIUX.
Takuit cTaH pedeil HAAA€ AOCOAIOTHO HOBOTO 3HAUEHHs TOMY, IIJO OAHOTO pa3y CKa3aB
pumcokmit puxrarop Ammiit Kaasaiit Iex: “faber est suae quisque fortunae,” mo sHa4uTs
“korHa AOAMHA € KoBaAeM cBoro macts” (“TIlpomosa ao Llesaps npo aepxasy,” Li.2). Ha-

CIIpaBAi, MOXKHA CTaTH KOBAaAeM CBOTO IACTSI, 3AAI0YM B OPEHAY MicIle Ha CBOEMy A0Di AAST

" Oc6iiopr MeakeBik, apTOHKT-IIpOdecop KadeApHU MOAITHIHHUX AOCAiIAXKeHD YHiBepcuTery KBina
(Kinrcron, Kanaaa).
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3 aHraificekoi Cepris ITpuitmu, peparysanns Haraaii Caroxinoi.

? Michael Sandel, What Money Can’t Buy (New York: Farrar, Straus and Giroux, 2012), 3-5.
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po3MileHHsI KOMePIIiFHOI pexAaMH a60 MOKa3yIouH cebe B AesiKHX “peaaiti-moy.” Lle, 38u-
YaiiHO, He TOM CIIOCIO HaKONMYeHHs 6araTrcrsa, Mo AKUICh PHMCBKUI MEPUTOKpPAT Mir 6u
co0i YSIBUTH SIK HAAEXKHUI CIIOCiO 30aradeHHs. MoXKHa ITOAYMATH, IO Taki SBUIJA € IIPO-
OAeMaTUYHUMHE, OCOOAMBO KOAY MU CTABHMO LiiHy He AMIIE Ha A€SKi He3BUYHI BUAU AISIAB-
HOCTI, aAe i1 Ha AFOACBKI KHUTTS. XTOCh MOXeE CTBEPAXKYBATH, IO 1je MOTAO 6 3aBeCTH HAATO
Aaaexo. e cynepeunao 6 Hamomy po3yMiHHIO AIOACBKOI riAHOCTI, caipyroun Kanry.

Immanyia KanT ciipaBai ckasas HaM, 1m0 “Bce Mae a60 1jiHy, a60 riaHicTs. Bee, 1m0 Mae niny,
MO>Ke OyTH 3aMiHEHO YMMOCH iHIINM, FIOr0 eKBiBAAEHTOM; 3 iHIIOro GOKY, BCe, IO CTOITH
BUIIE 32 BCAKY LIiHYy i TOMY He AOIIyCKa€ eKBiBaA€HTa, Ma€ riamicte.”® Te, mo AXOAMHY CAiA
MOBAXXATH 3aPaAU Hel caMol, € HApDKHUM KaMeHeM HAIlIMX Cy4aCHUX CYCIAbCTB, 3aKpillAeHUM
Y HAIIUX 3aKOHAX i KOHCTUTYLiAX. Take MOHATTA riAHOCTI MH MOXKEMO 3HAMTH, HAIIPHUKAQAA,
y 3araAbHill AeKAaparnil mpaB AIOAUHH. X04a MOXXHA IIPOBOAUTH BiAMiHHICTb MK Pi3HUMH
TAYMa4eHHSIMH AFOACBKOI 'iAHOCTI, OCHOBHa ipes, 3riaHO 3 KaHTOM, OASITa€ B TOMY, IIO AFOAU
MAlOTbh AesKi icTOTHI “Oe3ninHi” aTpuOyTH, CKaXiMO, CBOIO CBOOOAY, sIKi IOB’s13aHi
3 060B’13KaMH, HAFBAXKAMBIIINM 3 SIKHX € 000B SI30K Iepep, coboro.*

TaxuM YMHOM, ITOHSITTS FIAHOCTI 6on, MPUHANMHI TPAAUIIIMHO, IPOAOBXKEHHSM Ti€l ipel
enoxu [IpocBiTHUIITBA, IO AIOAM € HOCISIMU IIPUPOAHHX, HeBiAEMHUX mpas. [IpoTe 1je#t Bu-
CHOBOK, sIK MOXKHA ITOAYMATH, CyTIePEYUTD TOMY, SIK AIOAU AIFOTD Y HAIIMX PUHKOBHX CYCITiAb-
cTBax cboropHi. Sk sayBaskuan Maiika AskeHceH i Biabsiv MekaiHr, “MH BCi MaeMo 1iiHy,”
TOOTO “IOAOOAETHCS HaM Iie YU Hi, iIHAUBIAYM TOTOBI IIOXKEPTBYBATH HEBEAUKOIO YACTUHOIO
Ma¥iKe BChOTO, YOT0 TIABKH MOXKHA 3a025KaTH, HABITh PEITy TAL€I0 YU MOPAAAIO, 32 AOCTATHBO
BEAMKY KiABKiCTb iHIIMX 6)KaHUX pedelt; i 1ji pedi He 060B’I3KOBO MAIOTh Oy TH IPOLIMMA YK
B3araAi MarepiaApHHME OAaramu.”> TakuM 4HHOM, MH CTHKAEMOCS 3 IIAPAAOKCOM — XO4a
KaHTIBCbKa KOHIIEMIIis AFOACBKOI FAHOCTI M 3aKpillA€Ha B HAIMX CyYaCHMX KOHCTUTYIIiSX,
OAHAK BHAAETHCS, 11O BOHA 3HAXOAUTHCS ITiA 3arpO30I0 Yepe3 Halll CYYACHHUI CIIOCi6 KUTTSL
MoskHa moaymary, 110 B PUHKOBHUX CYCITIABCTBAaX AFOAU BCTAaHOBAIOIOTD IfiHY Ha Te, 110 B iH-
LIOMY BUITAAKY MaAO 6 OyTH 6e3LiiHHIM, — HALIPHKAAA, HA CBOIO CBOOOAY BOAL 260 Ha CBOIO
MOPAAbHY, $i3UUHY U1 ICUXOAOTIUHY I[iAiCHICTb.

Y Hamiit CTaTTi AOCAIAXKYETDCS 1jei TAPAAOKC i TOKA3YETHCsI, YOMyY BiH He TaKHI pobae-
MAaTHUYHUM, SIK 3AAETHCS Ha Mepuinit morasip. Ha Haury AyMKy, CIIpaBKHst TpoOAeMa IOAsITae
B iHmomy. Mu ckopimre Maemo 6yTH CTypOOBaHi THM, SIK ysIBHA MATPUMKA TIAHOCTI IIpHU-
3BeAd AO IIEBHOTO 3aHEINaAy CBOOOAM BOAL B mpasi. TouHilIe KaXKydu, MU PO3TASHEMO ABi
Teopil riAHOCTI, a caMe “Teopifo riAHOCTI, 3aCHOBaHy Ha CBOOOAI BOAi,” KOPiHHS KO Fiae BiA
Kanra, i “reopiro riAHOCTI, 3acHOBaHy Ha AOOpPOOYTI,” SIKy HEIJOAABHO BiACTOIOBaB AAaH
ApxeBipt. CydacHuil mepexip Bi Iepiioi A0 OCTaHHbOI, SIK MH CTBEPAXKYEMO, € pobaeMa-

3 Immanuel Kant, Grounding for the Metaphysic of Morals, trans. James W. Elligton (Indianapolis:
Hackett Publishing Company, 1993), 40.

*Oliver Sensen, “Kant on Human Dignity Reconsidered,” Kant-Studien 106, no. 1 (2015): 125.

5 Michael Jensen and William Meckling, “The Nature of Man,” Journal of Applied Corporate Finance
7, no. 2 (1994): 10.
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THYHUM, [I0-IIeplile, OCKIABKH BiH € IPOSIBOM 3aHeIaAy CBOOOAM BOAI B HAIIMX IPABOBHX
CUCTEMaX, i, IO-ApyTe, TOMY IO AO6PO6YTHa TEOPist TIAHOCTI 4acTO MPHUPIKAE HA MOPA3KY
cama cebe, 3aBAAIOYH LIKOAH AOOPOOYTY HaOIABII 3HEAOACHHUX 1 3HIDKYIOUH 3aTAABHUIL AO-
6po6byT cycniabcTBa. Hamararouucs mpuMUpUTH PUHKOBI CYCIIABCTBA 3 AFOACBKOIO TIAHICTIO,
MU CTBOPHAH IIPOOAEMY, SIKOI paHilne He iCHyBaAo. TOOTO MU BIiAIFIIAY Bip TEOPETHIHOTO
sIApa TAHOCTI, SIKMM 6yAa CBO60AQ BOAI, I[06 CTBOPUTH iA03i0 TIAHOCTI SIK AOGPOOYTY, Ha-
IIPUKAQA, HaB SI3YI0UH A€SIKi 3aKOHH, 10 0OMeXyI0Th CBOOOAY, y cdepi mpari.

BianoBiaHO, MI AOBOAMIMO ABi OKpeMi Te3u: Io-nepie, MU IIOBUHHI IIOBEPHYTHUCS AO
Teopii FIAHOCTI, IO 3aCHOBaHA Ha CBOOOAL BOAI, i, TO-ApYyTe, MU IIOBUHHI MAaKCHMAABHO 00-
MEXHTH BUKOPUCTAHHS ITOHSTTS FIAHOCTI B HAIIMX IIPABOBHX cHcTeMax. To6To, Ha Haury
AYMKY, TiAHICTb Ma€ OyTH FOAOBHHM YUHOM $piA0COPCHKUM MOHSTTSIM, A He IOPUAMIHIM.
VTim, 3 orasiay Ha Te, mo ¢pirocodu mpaBa XOUyTh BUKOPHCTOBYBATH Ije IIOHATTS, BOHO Ma€
BKA3yBaTH Ha MeXi 3aCTOCYBaHH ITyOAIMHOrO IIpaBa Ha KOPHCTS IpaBa npusarHoro. Lle, Ha
5KaAb, CyIIepEYHTD TOMY, IO MH CIIOCTEPITaAH B OCTAHHI AGCATHAITTS, KOAU cdpepa 3acTocy-
BaHH{ My6AIYHOTO NpaBa MOCTifHO posmuproBasach. Mu nounxaemo (II) 3 poocaipxeHHs
AESIKHX TPOOAEMHHUX KeHCiB, IIOKA3YIOUH, SIK PUHKH PEryASJPHO BUCTYIAIOTD IIPOTH LIIHHOC-
Ti ripgocti. ITicast iboro mu (III) BHAiAMMO yoTHpH Teopii riaocTi. Lle Ao03BoANTD HaM (IV)
BHCYBaTH apryMeHTH Ha KOPHUCTH TeOpil [IAHOCTI, 3aCHOBaHOI Ha CBOOOAI BOAI, Ta T06a4nTH,
SIK BOHA [T0B s13aHA 3 AaHTHHOMIaHi3MOM, SIKHFT POOUTD AIOA€HT 3aKOHOAABLISIMU AAS CAMHX ceDe.
3pemroio, (V) MM AOBOAMMO, IO POAb TIAHOCTI Ma€ Gy TH 3HaYHO 3MEHIIIEHA B HAIIUX IPABO-
BUX CUCTEMAX.

Il. aKkyeMo BaM 3a naniHHA — AK MM BCTaAHOBNIOEMO LiHY Ha JIACLKI KUTTA

A03BOABTE HaM IIOYATH 3 AESIKHX KeHICiB 3 TIOTIOHOBOI mpoMucaoBocTi. HemopapHiit orasy,
SIKHiT 06’ epAHaB AaHI BcecBiTHBOI Opranisarii oxoponu 3p0pos’si, Yipasainas OOH 3 Hap-
KOTHKIB i 3A0UMHHOCTI Ta IHCTUTYTY MOKA3HUKIB i OLiHKU 3Aop03’;1, AOCAIAWB BIIAUIB aAKO-
TOAIO0, TIOTIOHY Ta 3a60pOHEHNX HAPKOTHKIB Ha A0OpO6yYT AtoAeil.® 3rigHo i3 BeecBiTHBOO
OpraHi3anieio OXOPOHH 3A0POB’sI AOOPOOYT BUMIPIOBABCS IIASIXOM PO3PAXyHKY BTPAdeHUX
vepes inBanipHicTs pokis sxurta (Disability-Adjusted Life Year — DALY), ae oaunt DALY
MOXHA PO3TASIAATHU SIK OAMH BTpadeHHil ik “3A0poBoro skurTs. He3Baxkaroun Ha BHCOKY
BapTiCTh 3200POHEHNX HAPKOTHKIB B IlepePaXyHKY Ha AIOACHKI KUTTS, TIOTIOH i aAKOTOAb
BCe IIje 3aiiMaroTh nepii miciis. Y 2015 pori TroTioH komryBas ciry 170,9 miabiionis DALY,
aakoroab — 85 miasitoniB DALY, a 3a6oponeni Hapkotuku — 27,8 miabiionis DALY.

MeTopoaorist mpocTa — AOOPOOYT BUMIPIOETHCS THM, CKIABKU 3A0POBOTO XUTTS OyAO
BTPAYEHO, IIPHU L{bOMY He BCTAHOBAIOETHCSI IPOLIOBA OLIHKA HYAb-SIKOI KOHKPETHOI 0COOH Y1t
cTaHy. 3BMYAHO, Iie He Te, IK MU 3a3BHYail AIEMO — IIPUITHATO IPUITHCYBATH Pi3Hi IPONIOBI
OLIIHKM Pi3HIM AIOASIM i3 Pi3HIMH YMOBaMH YU COLIiaAbPHUM IOXOAKeHHAM. Hackiapku 6 npo-
6AEMaTHUYHO IIe He 6yA0 AASL HAIIOI Cy4aCcHOI BiAAQHOCTI MOPAABHIN PIBHOCTI, A€AKI IHAMBIAM

¢ Amy Peacock et al., “Global Statistics on Alcohol, Tobacco, and Illicit Drugs Use: 2017 Status Report,”
Addiction 113 (2018): 1905-26.
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BapTi 6iapmoro. THIIOBUM IIPUKAAAOM MO3Ke OYTH BapTiCTh, SIKY CTPaXOBi KOMITaHIl MOXyYTb
BCTAHOBAIOBATH AAS AIOAEH, IO IIOAOPOXKYIOTh ABTOMOOIA€M 260 AITAaKOM — AASI OCTAHHIX
BOHa HabaraTo Buma. Y LIbOMY PO3AiAi TOKA3aHO, HACKIABKM TaKi BIAMIHHOCTI B OLIiHIOBaHHI
XKUTTSI MOXKYTb Oy TH ITPOOAEMATHIHUMH, OCKIABKY MU 30008 sI3aHi AOTPHMYBATHCSI FIAHOCTI
B HAIIVX [IPABOBHX cucTeMax. OAHAK Ile He TaK TPOOAEMATHIHO, SIK MOXKHA OYAO 6 ITOAYMATHL.

Posrasiremo aocaipxerns Philip Morris CR a.s., sike 6ya0 aopydere Aptypy A. Airtay
B Yexii.” ITicast BuToky iHpopmanii y 2001 pouwi 1eft Keiic 3aAMIIAETHCST OAHUM i3 Hai6iAbII
IAPAAUTMATUYHHUX KeFiCiB apryMeHTY “BUTOAM Bia cMepTi.” SIK CTBepAXKyeE AOCAIAKEHHS, Ha
KOXXHOMY KYPLii A€p>KaBa eKOHOMHUTD I'POIIIi.

Tabauns 1. Basanc my6AiYHHX AOXOAIB i BHAQTKIB y Aocaiaxenni Philip Morris

Aoxodu Budamxu
Ipsmi Henpsmi
Axrnusnuit 30ip ExoHOMIsI BUTpAT Ha OXOPOHY  30iABLIEHHS BUTPAT HA OXOPOHY
ITopaTox Ha pAOAQHY 3AOpPOB’sI 3AOPOB’sT
BapTiCTh ExoHoMis Ha neHcifiHux BU-  [loAarok Ha BrpadeHuil IprOyTOK
ITopaTok Ha IPUOYTOK mAaTax Buparky, nos’s13aHi 3 mporyaamu
I ATIPUEMCTB ExoHOMisl Ha OyAUHKax AAs  BuTparu Ha moskexi, CpUYHHeH]
MurtHuit 36ip AXOAEH IIOXHAOTO BIKY KypPiHHAM
$403 million
$522 MiabitoHH $31 miabitoH

Sxio 6iAbII TOYHO, TO KypiHHS 06X0AUTHCs 610pAXKeTy Yechkoi Pecrry6aiku B 15 647
MiABHOHIB 4eChbKHX KPOH Ha PiK, T06T0 403 MiABHOHHU AOAAPIB, Y TO YacC SIK BOHO IPHHOCHTb
20 270 MiAbHOHIB YeCbKHMX KPOH ITOAATKIB, T06TO 522 MiABIOHU AOAQpiB, a TAKOXK AOAATKO-
Bi 1 192 MiAbI1OHIB YeChbKUX KPOH, TOOTO 31 MiABIOH AOAApIB, HEMIPSIMOI eKOHOMIL. Y miA-
CYMKY, TIOTIOHOTIAAIHHSI IPHHOCHUTBD BUToAy Yechkiit Pecrry6aini, ockiabky 3araAbHHIT 6araHC
Iy OAIYHIIX AOXOAIB i BUAQTKIB Bip KypiHHs y 1999 poui craHoBuB 5 815 MiAbHOHIB 4eChKHUX
KpoH, T00TO 150 MiAbFIOHIB AOAapiB. [TomepTH MOAOAMM A0Ope Aast GropxxeTy. “Kammanis
3a Aireit, BiabHux Big TIoTIOHY” (2002) AOCHTD AOOpE y3araAbHHAQ APTYMEHTH LibOTO 3BiTy:

AprymeHT “BUrOAH Bip cMepTi” 03HAYAE, IO YPSIAU He IOBUHHI iHBECTYBATH B HOBI 3yCHAAS IIIOAO
3MeHINeHHs KYPiHH: Ta iHIIOT0 BXXUBAaHH TIOTIOHY, OCKIADKH ACIIEBIIe AO3BOAMTH AIOASM IIOMEPTH
BiA KYPiHHS Ta iHIIOTO BXXMBaHHS TIOTIOHY, HXK OITAQUYBaTH HOBi BUTPATH, CIPUYMHEH] THUM, [0
GiAbIIE AIOAET XKUBYTH AOBIIE, TOMY IO KHAQIOTb BXXMBATH TIOTIOH 260 HIKOAH He [TOYMHAIOTH.®

7 AuB.: Zosia Kmietowicz, “Tobacco Company Claims That Smokers Help the Economy,” British
Medical Journal 323, no. 7305 (2001): 126.

§ Campaign for Tobacco-Free Kids, Immorality and Inaccuracy of the Death Benefit Argument, Washington
DC, www.tobaccofreekids.org.
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Takwuit aprymeHT BiacTor0BaB, Harpukaaa, Biabsam K. Bickysi: “Aesixi pinancosi Hacaiaky,
OB’ SI3aHi 3 KYPIHHAM, 36iAbmy10Tb BUTPATH AEP>KaB; iHIII CTPaxoBi epeKTH 3MEHIIYIOTh
BHUTPATU AEP>KaBHOTO 610AKeTy. [0AOBHE — € Iji YMCTi CTPaxOBi HACAIAKY ITO3UTHBHUMH YK
HeraTuBHUMU.”” 3a caoBamu Bickysi, Hacaipxu € mosurusHumu. Y Croaydenux Illrarax,
SIKIIIO iIrHOPYBATH aKIM3HI 300pH, SIKi CIIAQYYIOTh KYPIH, KOXKHA [Ta4Ka CUTapeT IIPUHOCHTb
YHCTY eKOHOMiIo B po3mipi 0,32 Aoaapa, a AKIIIo He irHOpyBaTH, TO 11 TP Pa MACKOUUTD AO
0,85 poaapa. Inmmmu cAoBaMu, cHrapeTH caMOpiHAHCYIOThCSI, OCKIABKH IIPUOYTOK Bip HHUX
IIepeBHIy€e OIABLI BUCOKI BUTPATH Ha MEAUYHE OOCAYTOBYBAHHS, SIKi BOHU CIIPHYHHSIOTD.

Sk i caip 6yA0 O4UiKyBaTH, TAKHMIL QpPIyMEHT 3yCTPIAU KATETOPUIHUM OCYAOM, 1 YMCAEHHI
KPUTHKHU IIBUAKO PO3iOPAAM 3BiT HAa eKOHOMIUHY, IIOAITHYHY i eTHYHY YaCTHHH. 3 eKOHO-
MIYHOI TOYKH 30PY, OCHOBHE IIPHITYILIIeHHS AOCAIAYKEHHS € HEKOPEKTHHUM. SIKOU KypIii KUHY-
AU TIAAUTH, BOHH 6 IPOCTO KYIIMAH iHIIi TOBApPH Ha Ti rpoli, sIKi 6 BUTPATHAM Ha TIOTIOHOBI
Bupo6u. Li iHmi pedi TakoX OIIOAATKOBYBAAKCS 6, XO4a, IMOBIPHO, BOHH He CIIPHUYUHSAU
6 TaKKX CAaMHX IIKIAAMBHX HACAIAKIB. 3aMicTb TOTO, 106 3aomasnTu 150 MiABIHOHIB AOAAPIB
Ha PiK HA MOMEHT AOCAIAYKEHHSI, — CTBEPAXKYBAB AEXTO, — KYPIiHHS BUTSTAO IIPUOAU3HO 373
MIABHIOHH AOAApPiB i3 pi4HOTO 610A>1<eTy Yecpxoi PeCHy6AiKI/I.10

3 moAiTHYHOrO OOKY, Ije XpeCTOMATIMHHI Kefic HOMUAKYA MakHaMapH, y sIKOMY pillleHHsI
BUITPABAOBYBAAOCDH BUKAIOYHO AESIKMMU KiABKICHMMU CITOCTEP€XKeHHSMM, IrHOPYIOYH BCi iHIIi
peaeBanTHi $pakropu. MinicTp o6oporu Crioayderux I1raris Po6ept Maknamapa npuiryc-
THBCSI TaKOI IOMHAKH, KOAH OLIHIOBAB YCIIiX BifiHU Y B'eTHaMi 32 KiABKiCTIO 3arOAKX BOPOTiB,
IrHOPYIOUH IIPH LIbOMY AesIKi iHIT GaKTOpPH, OAHAKOBO BaXKAUBi AAS IIEPEMOTH Y BiliHI.

3 eTUYHOI TOUKH 30PY AOCAIAKEHHS CyIIepedrTDb HAIIKM AibepaAbHIM I[iHHOCTSIM, 0CO-
6auBo rignocTi. Aaitsin Qartnmrreits, cenatop Croayuenux Illraris, 3a3Haunaa, mo “Qiain
Moppic A0bpsiue mepeTHYB MeXy MIPUCTOMHOCTI Ta IIle pa3 MPOAEMOHCTPYBAB, IO BeAe
6isHec y crocib, moBHicTIO BipAipBaHHIT Bip OYAB-SIKOTO pO3yMiHHS IPaBHABHOIO Ta
HerpaBrAbHOTO.” ! AINICHO, 32 yMOBH, 110 MU AGAEMO IIPO TiAHICTB, 1€ AOCAIAYKEHHSI [IOKA3YE,
4Or0 HaM He CAip POOHTH.

TuM He MeHII, AeTKO 3HANTHU MTOAIOHI BUTTAAKHU B 6yAiBeAbHi171 iHAyCTpii un y cdepi MicTo-
6yaiBHOTO peryatoBanHs. Hampukaaa, Xo4a Aesiki MaTepiaAu B OYAMHKAX MOXYTb OyTH
IIKIAAMBUME AASI ATOA€TT, Y1 HABiTh CMEPTEABHO Hebe3[eYHUMH, BOHH BUKOPUCTOBYIOThCS,
TOMY IO € ACLIEBIINMHE 260 GIABII ATKMMH B yCTAHOBLH, HIX iHIm MaTepiaan. Hami cycriab-
CTBa 4aCTO MOBYKH CIIPUMMAIOTH TaKi BUITAAKH, OCKIABKHU ACLIEBIIE AO3BOAMTH AESKMM AOASIM
nomept. Sk 61 TaM He OYAO, AOBEAEHHUIT AO KPAHOCTI apryMeHT CTa€ 0e3ray3pAuM. XToch
MOJKE 3aIlepeYnTH, IO HaM He CAiA IHBECTYBATU B AOCAIAXKEHHS I[OAO AIKyBaHHS AESIKUX

° William Kevin Viscusi, “From Cash Crop to Cash Cow: How Tobacco Profits State Governments,”
Regulation 20, no. 3 (1997): 27.

' Hana Ross, “Critique of the Philip Morris Study of the Cost of Smoking in the Czech Republic,”
Nicotine & Tobacco Research 6, no. 1 (2004): 181-89; Clive Bates, “Study Shows That Smoking Costs
13 Times More Than It Saves,” British Medical Journal 323, no. 7319 (2001): 1003.

"' Dianne Feinstein, “Letter to Geoffrey Bible, Chief Executive Officer of Philip Morris Companies,
Inc.,” in Truth Tobacco Industry Documents (University of California San Francisco, 2001).
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XBOPOO, sIKi HEITPOIOPIMHO BOMBAIOTH AIOAEH HAMIPUKIHIN IXHPOTO IPOAYKTUBHOTO BiKY.
Lleit MeTOA OLIiHKH peHTA0EABHOCTI, O4eBUAHO, BUITYCKA€E 3 YBAaTH YUMAAO pedeil — HalpH-
KA, CYCITIABCTBO MOXKe BUSHAYHTH BUAU BUTPAT, SIKi BOHO TOTOBe B3STH Ha cefe, i Aaaeko
He OYeBHAHO, III0 MU [IOBUHHI BIAAQTH IIepeBary BUTPATaM Ha OXOPOHY 3AOPOB’SI ITepeA BU-
TpaTaMH, OB I3aHIMU i3 THM, 106 AIOAM XUAU AOBIIIE Ta 3AOPOBIllle, HATIPUKAAA, TAKUMH
SIK BUIIAQTH i3 COLIIAABHOIO CTPAXyBaHH.

Axe 11i BUTTAAKY MAIOTh HaraAyBaTH HaM ITPO OAHE — MU AIFICHO BU3HAYA€EMO L[iHY AJOACBKO-
ro xurTst. He3Baxkarouu Ha Te, 10 TiAHICTb MOXe OYTH OCHOBHOIO PUCOIO HAIIKX CYyYaCHHUX
AibepaAbHUX AeMOKpaTii, GaKT 3aAUIIAETHCS GAKTOM: MU BCTAHOBAIOEMO ILIiHY Ha XXUTTS
Aropeit. Ie MoxkHA criocTepiraTu B yCix cdpepax CyCIiAbCTBa, i PI3HUM AIOASIM IIPUITUCYIOTh
Pi3HY IIiHHICTD 3aA€XKHO Bip BUAY ALIABHOCTI, SIKOO BOHHM 3aiiMaroThcA. Le 3BryariHa mpax-
tHKa. KOPOTKOTO OrAsiay AiTeparypu AOCTaTHBO, 06 IT06AYUTH, SIK [IHHICTh CTATUCTHYHO-
ro xwutts (Value of a Statistical Life — VLS'?) BiApisHA€TbCS, KOAM MU BUKOPHCTOBYEMO
pi3Hi KpuTepii, Taki SIK KypiHHS, paca YU cTaTb. ToMy Ije He 30BCiM TaK, IO ATOACHKE XXHUTTS
“He AOITyCKae eKBiBaAeHTa.”

Ta6anns 2. Pi3Hi HiHHOCTI CTATHCTHYHOIO SKATTS B Pi3HUX AOCAiAKEHHIX

VLS y dosa-
Pik docaidoncenns ma cmammi pax CIIIA

1997 - C.R. Scotton and L. O. Taylor. 2011. “Valuing Risk Reductions:
Incorporating Risk Heterogeneity into a Revealed Preference Framework.” $8.04M
Resource and Energy Economics 33, no. 2: 381-397.

2002 - J. D. Leeth and J. Ruser. 2003. “Compensating Wage Differentials
for Fatal and Nonfatal Injury Risks by Gender and Race.” Journal of Risk and ~ $8.90M
Uncertainty 27, no. 3: 257-277.

1998 — M. E. Evans and G. Schaur. 2010. “A Quantile Estimation Approach
to Identify Income and Age Variation in the Value of a Statistical Life.” $9.85M
Journal of Environmental Economics and Management 59, no. 3: 260-270.

2000 — W. K. Viscusi and J. Hersch. 2008. “The Mortality Cost to Smokers.”

Journal of Health Economics 27, no. 4: 943-958. $9.86M
1997 - W. K. Viscusi. 2003. “Racial Differences in Labor Market Values of
a Statistical Life.” Journal of Risk and Uncertainty 27, no. 3: 239-256. $21.65M

1997 - T.J. Kniesner, W. K. Viscusi, and J. P. Ziliak. 2006. “Life-Cycle
Consumption and the Age-Adjusted Value of Life.” Contributions to Economic ~ $36.17M
Analysis and Policy S, no. 1: 1-34.

12 ITiHHICTh CTATHCTHYHOIO XKUTTS — Lje He IiHa, Ky AaHa ocoba 3amaaTuaa 6, o6 YHUKHYTH CMepTi,
i He QpaKTHYHA I[iHHICTD AIOACPKOTI'O XXHTTS], a CKOpillle OIliHKA TOTOBHOCTi IAQTHTH 38 He3HAYHE 3HIDKEHHS
PHM3UKiB CMEPTHOCTI.
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XTOCh MOXe BBOKATH III0 TEHACHIIII0 BEABMH IIPOOAEMATUYHOIO, AA€ HE BapTO. YPSIAH,
CyAM Ta 0i3HeC peryAspHO BH3HAYAIOTD LIiHY AIOACBKHX JKHTTIB i IIPY LIbOMY PO3TASIAQIOTb iX
sk 3aci6. O1iHIOBaHHS XUTTA € BAXKAUBOIO YaCTUHOIO MPUAHATTSA CYCIIABPHO-3HAYYIIHX Pi-
IIeHb CbOTOAHI, OCKIABKY YTHAITApHI MipKyBaHHs Hapasi IOCIAAIOTD YiAbHe MicIle B ITyOAid-
Hilt cdepi. MoxHA IIOMITHTH IIle OAMTH MOMEHT — AIOAU CaMi ITO-pi3HOMY OLIiHIOIOTb CBOE
SKUTTS, IpUHAMMHI iMmainuTHO. Ie MOXXHA crocTepiraTy, HaIpUKAAp, Y IXHill TOTOBHOCTI
IIAQTHUTH 33 3HIDKEHHS PU3UKIB CMEPTHOCTI.

Mu nam’siTaeMo, 10 3 KAaHTIAHCHKOIO TEOPIEI0 MIAHOCTI 3'SIBASIIOTHCSI 0OOB SI3KH TIepea,
iHmMME Ta epep, coboro. KypiHHs sk Take MOXHA PO3YMITH SIK HeBUKOHAHHSI 000B 3KiB
Iiepe CaMIM CO000, OCKIABKH BIAOMO, 10 BOHO MO>Ke 3aBAATH IIKOAU. Te came cTocyeTbCs
AIOAET, SIKi IIPALIOI0Th Ha po6OTax 3 IMOBIPHICTIO TpUBaAOro $pi3udHOro BUCHOKeHHs. L1i
BHITAAKM MOXKHA BBRXKaTH TaKMMH, 1[0 CyIlepedaTb AFOACHKIM TiAHOCTL, OCKIABKM TYT BTpa-
4aeThCS HAA@XKHA TT0Bara A0 CAMOIIIHHOCTI AIOAUHU i MOXe OyTH 3HiBedeHa 3AATHICTD AO
YXBaA€HHS AOBIOCTPOKOBUX pillleHb. SIKIj0 MU IparHeMo MiATPUMYBATH TiAHICTb, TO BaXK-
AUBUM € IPUHAHSTTS 3aKOHIB y TUX cdepax, Ae riaHicTh BTpadaeTscst. Lle 6yao mocrifiHuM
ApPTYMEHTOM HANIOI Cy9aCHOCTI, X044, AK ITOKAXXYTh HACTYIIHI PO3AIAH, IIeH MAXiA € TAKOX
He0Oe3MeyHNM.

lll. YoTupwm Teopii rigHoCTi — Ha OCHOBI LiHHOCTI, YecTi, cBoboaM BoNi Ta fobpobyTy

HaseaeHi MpHKAAAH TOTO, IITO YABASETHCS CKOOPAMHOBAHIM HAIIAAOM Ha TAHICTD y HAIIUX
PHHKOBUX CyCITIABCTBAaX, MOXXHA AOTIOBHUTH 6ararpma iHmumu. Ham He caip HepooLiHIOBa-
TH CTYIIiHb TOTO, K, HAIIPHKAAA, PUHOK IIpalli CbOTOAHI 3a3iXa€ Ha AIOACBKY IiAHICTb. Boa-
HOYAC, IK CTBEPAXKYETDCA Y IIbOMY PO3AIAL, MM MAEMO IPOTUCTOATH CyJaCHOMY 3aKAMKY AO
3aKOHOAABYOTO BPETyAIOBAaHHS BChOTO, IO TTOB SI3aHO 3 rigHicTio. HacnpaBai, My He moBHHHI
YXBAAIOBaTHU 3aKOHH, 06 36epertu rignicts aropeit. Hikoan. Taky nmpomosuniro MoxxHa
BBXXATH PAAMKAABHOIO, 0COOAUBO SIKIIIO [TaM SITATH, HACKIABKHU MAHICTb BOXKAMBA AASI HAIIOL
CYYacCHOCTI, CKa)XiMO, 4epe3 3araAbHy AeKAApallilo IpaB AIOAUHU. AAe LSl IIPOIIO3UIIis CTae
Ha0araTo MeHII eKCTPEMAABHOIO IOMHO MU 3PO3YMIEMO, 1[0 MOXKHA BCTAHOBHUTH Pi3HULIIO
MDK pi3HMMHU KOHIjemIisiMu rigHocTi. Ha Hamry AyMKy, mpobaeMa IOASITa€ B TOMY, 11O Iji
KOHIJeNII TepenAeTeHi OAHA 3 OAHOIO, XO4a BOHU IPUBOAATD AO Pi3HUX TOAITMYHMX BUCHO-
BKiB. A03BOABTE HaM, 63 6YAI>-5IKI/IX IIPeTEeH3i1 Ha €KCKAIO3MBHICTD, BUAIAUTH YOTUPH T€OPil
rigHOCTI — TpH 3 ipeit KanTa, geTBepTy 3 morasais AskeBipTa.

(1) Teopis “ninnoCTi 3amicTb inu:” 3rigno 3 KanToM, icHye BHyTpilHs HeBipdy>KyBaHa
HEe3aMiHIOBaHA L[iHHICTb, SIKa IPUTAMAaHHA KOXXHIN AIOAMHI B CHAY 1l MOPAAbHOI CIIPOMOX-
HOCTi. "

(2) Teopis wecri: sk kaske KaHT, AloAuHA 4ecTi cipuitMaTiMe CBOKO HE3aAEXKHICTb i camMo-
OLHKY SIK TaKi, IIJ0 € BUIIMMU 32 OYAb-SIKY LjiHY, TaK IO BOHH He MOXYTb OyTH BiAdysKeHi

13 Jeremy Waldron, Dignity, Ranks, and Rights (Oxford: Oxford University Press, 2012), 24; Ronald
Dworkin, Is Democracy Possible Here? (Princeton: Princeton University Press, 2006), 9.
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3apaau 6yAb-sIKUX MaTepiaabHuX iHTepeciB.'* L]s1 Teopis i€ 1ie Bia APHCTOTEAS], AASL SIKOTO
TiAHICTD CTOCYBAAACs IIOBAark AO 0cib BHCOKOro PAHTY, a TAKOXX BIATIOBIAHMX 060B’43KiB IINX
0ci6."

(3) Teopis CBOOOAM BOAI: SIK cTBepAXye KaHT, AOAM BOAOAIIOTH TiAHICTIO, 3ACHOBaHOIO
Ha IXHi} 3AaTHOCTi AO CBOOOAM BOAI, i TOMY IX CAiA POSTASIAATH SIK CAaMOILIiAD, a He K 3acio.
Taxka ripHicTp 03HAYa€, O MY TOBUHHI NI ATPUMYBATH CHAbHI HeTaTHUBHI 000B SI3KH, TaKi K
“He BOUI1,” aAe He IO3UTUBHI 060B’SI3KH, TaKi sIK 060B’s13KU A0OPOOYTY.'S

(4) Teopis AO6pPOO6YTY: TiAHICTD, K TOBOPHTbH AKEBIPT, € “Pi3HOBUAOM BHYTPilIHbO]
L[IHHOCTI, SIKa PIBHOIO MiPOIO HAA€XKHTD YCiM AIOASIM SIK TAKUM 1 yTBOP€HA IEBHUMHM BHY TPilll-
HBO I[IHHUMH acrieKTamMu OyTTsi AoAuHu. ' 3 Ii€i [iAHOCTI, y CBOIO Yepry, MH MOXeMO BH-
BECTH He AWIIle HeTaTUBHI CBOOOAH, aAe i 000B SI3KH I[OAO AOOPOOYTY iHIINX, sIKi BCi AfOAU
Ta Aep>KaBa MOBHHHI OAHAKOBO BU3HABATH Ta [ATpUMyBaTH.'®

Tpu nepuri Teopii MokHa 3HaiTH B poboTax KanTa, i TOMy iX He MO>KHA pO3YyMITH SIK BO-
poxi opHa A0 opHOI. OAHAK TpeTs, Ha HAITY AyMKY, € HalI[iKaBilIo0. YpeITi-penrr, inmi
Teopil He IIOBHICTIO 3aAOBIABHI 3 TOUKU 30y PO3YMIHHSI 3B 13Ky MK IIPABOM i IAHICTIO.

INepma Teopist, “HiHHOCTI 3aMiCTb IiHH,” CyIIepedHTh 3aKOHOAABUI ALIABHOCTI SIK TaKiit.
Mae 6yTH eBHa AOTOBIpHA IJIHHICTb AASI AFOACBKOTO XHUTTSI, 6€3 SIKOi MU IIPOCTO He MOTAH
6 yXBaAIOBaTH 3aKOHU. Y cdpepi MiCTOOYAIBHOTO peryAlOBaHHS, HAIPHKAAA, MU 3aBXAH I10-
BHHHI BPaXOBYBaTH MOKAMBICTb 30BHIIIHIX YUHHUKIB, AESIKI 3 SIKMX MOXKYTb OYTH yOUBINMH,
CKaXiMO, AASt IPOMHCAOBOTO 06AapHaHHS. STk 6yA0 BcTanoBAeHO y cripasi “Powell v. Fall” (S
Q. B. 597 (1880)), “SIxmo ocoba BUKOPUCTOBYE HebesnedHy MAIIUHYy, TO BOHA TOBUHHA
BIAIIKOAYBATH 3aBAQHY LI€I0 MALIMHOIO LIKOAY — Lie OyAe CIIPaBEAAMBO i PO3YMHO; SIKILIO
IpHOyTOK, SIKUIT BOHA OTPHMAE 3aBASIKM BUKOPHCTAHHIO MAIINHK, He IIOKPHE 30UTKIB, Iie
€ IIKIAAUBUM AASI TPOMAACBKOCTI Ta Ma€ OyTu 3ab60poHeHO.” IHIIMME cAOBaMH, ITOTIPU Te,
10 MM MOKE€MO XOTIiTH MiHIMi3yBaTH KiAbKiCTb HEIlJACHUX BUIIAAKIB, 3aKOHOAABIIIO AOBEAETb-
CsI 3BepHYTH OCOOAUBY yBary Ha He3Ha4Hi HewacHi Bumaaku. Sk mosicuioe Aesip OpisMan,
1ie OyAyTb HeINACHI BUIIAAKH, BUTPATH Ha 3am00IiraHHs SIKUX OYAyTh OiABIIMME, HIXX BOHU
toro BapTi."” IIlo6 yxBaAuTH TaKe pillleHHs, MU IOBUHHI MaTH MOXAHBICTb BCTAaHOBHTH

'* Elizabeth Anderson, “Emotions in Kant’s Later Moral Philosophy: Honor and the Phenomenology
of Moral Value,” in Kant’s Ethics of Virtue, edited by Monika Betzler (New York: de Gruyter, 2008),
123-46.

'S Andrea Sangiovanni, Humanity Without Dignity: Moral Equality, Respect, and Human Rights (Cambridge:
Harvard University Press, 2017), 16.

16 Mark D. White, “Dignity,” in Handbook of Economics and Ethics, edited by Jan Peil and Irene van
Staveren (Cheltenham: Edward Elgar Publishing, 2009), 84f.

'7 Alan Gewirth, “Human Dignity as the Basis of Rights,” in The Constitution of Rights: Human Dignity
and American Values, ed. Michael J. Meyer and W. A. Parent (Ithaca: Cornell University Press, 1992),
12.

'8 Mark A. Lutz, “Human Dignity,” in Encyclopedia of Political Economy, ed. Phillip Anthony O’Hara
(London: Routledge, 1999), 471f.

1% David Friedman, Law’s Order (Princeton: Princeton University Press, 2000), 197f.
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LIHHICTD XUTTA AIOAeH. Te came MiAXOAUTD i AASL OIOAKETHUX MipKyBaHb — HAIIPUKAAA, 9H
BApTO AiKapHi KyITyBaTH HOBHIL i AOPOTHIl IPUCTPIH, SIKUIT MOXKe BPSTYBATH Ay>Ke OOMesKe-
Hy KiAbKicTb >kuTTIB. Teopis “niHHOCTI 3aMicTh IiHK He AO3BOASIE HAM IL[bOTO 3pOOUTH, i,
BIATIOBIAHO, BOHA € 3aHAATO $piA0COPCHKOIO TEOPIEID, 0O 3aKOHOAABL]i YH IOPHCTH MOTAK
BUKOPHCTOBYBATH 11 y CBOIM IMOBCAKAEHHIN IIPaKTHII.

Apyra Teopis, yHiBepcaaisyroda Teopis 4ecTi, IKO0 6 puBabAMBOIO BOHA He OyAa, He
B 3MO31 OXOIIUTH PEaAbHICTb 0araTboX AIOAEH, OCOOAMBO THX, SIKi € OIABLI 3HEAOACHUMHU.
Punoxk mparii 9acTo BUMAarae Bia IpalliBHUKIB BIAMOBUTHCS Bip CAMOOIIIHKH B 06MiH Ha BU-
Haropoay. I, HAIIPUKAAA, MOKHA 3200POHUTH XOAUTH AO TYAAETY, OCKIABKH BOHU MAIOTb
GesnepepBHO IPALIIOBATH TPUBAAUIL 4ac, 800 HaKa3aTH MOYUTHUCS, SIK CIIOPTCMEHaM, abo
IIOTIPOCHUTHU OASATATHCh SKOCh HE3BHYHO. Te, 10 ATOAM ITOTOAXKYIOTHCS HA Taki yMOBH, He
060B’I3KOBO CAiA PO3YMITH SIK IJOCH HeTiAHe, OCKIABKH 1ie MOXXe OYTH BaXKAUBHUM AASI TOAY-
BaHHA IXHix ciMment. | aag p060ToAaBuiB He 3aBXAHU € HeTIAHUM BHMAraTH TaKuX pedeil. Bia-
IIOBIAHO, LSl TEOPisi He3aAOBiAbHA X04a 6 TOMY, IJ0 BOHA He MOXXe OyTH BUKOPUCTAHA B Cy-
JaCHOMY PHHKOBOMY CYCIABCTBI. HecTb € MOpaABHUM iAeaAOM, i BOHA He IIAXOAUTD Ha POAb
KOHCTUTYTHBHOTO IIPHHIIUITY ITpaBa. BoHa Takox He MOXXe OXOIMTH IPOOAeMH, OB sI3aHi
3 pO3yMIHHSIM IIEBHOIO AIOAUHOIO TOTO, L{O € XOPOIIKM XXUTTSIM, OCOOAMBO AASI HE3aMOXKHHX
ATOAEH, SKi MOXYTb IIOCTaBUTH IIP OKMTOK BUILE CBOE] YeCTi.

Tperts, mikasima AAS HaIoOI CTaTTi, KAaHTiBCbKa Teopis cBOOOAY BOAi TicHO OB s13aHa
3 BepPCI€I0 MOr0 KaTerOPUYHOTO IMIIEPATHBY, SIKUH 3BYYHUTH TaK: * BUMHSIM TaK, 06 TH 3aBKAU
B OAUH i TOI CaMMi1 YaC CTaBHUBCS AO AFOACTBA i B CBOIi 0c06i, i B 0co6i iHIIOro, SIK AO METH,
i HIKOAH IIPOCTO 5IK A0 32c06y.>° CBOOOAA BOAI, SIKA € 3AATHICTIO AO CAMOBHM3HAYEHHS YU
aBTOHOMil, 03HAYAE, IITO ATOAM MAOTh IIPABO ALSTH 6€3 BTPYYaHHS YK IPUMYLIYBAHHS, i TOMY
TaKa Teopisi 30ira€ThCst 3 KAACUIHMM AiDepaAi3MOM Y YACTHHI 3aXHCTY GIABII CKPOMHOI, SIKIIO
He MiHiIMAABHOI, pOAi Aep>KaBu. 3BUYANHO, pi3Hi mpounTaHHs KaHTa MOXYTb mpuBeCTH AO
pisHux Teopiit. Le Mosxe moTarTu 3a coboro, HAIIPUKAAA, HAAAHHS 6iAbIIO1 POAi AepKaBi, o
11 3po6uB AskeBipT. AAe TpaauLiiiHe TAyMadeHHs: KaHTa [OAsIrae B TOMy, 1[0 caMe HeraTHB-
Hi, a He TO3UTUBHI 00OB A3KHU ITOXOAATD BiA TiAHOCTI.

KarouoBa mepeaymMoBa, cB060AQ BOAI, Ma€ YUTATHCD Y 3B 5I3KY 3 “TIO3UTHBHOIO KOHIJEIILli-
€10 cBOOOAM, sIKy 3axumas KaHT, — He IAyTaTH 3 MOAIOHMM MOHATTAM, BUCYHYTHM Icaero
Bepainom. Ljero xonnemnuieto cBobopn KaHT Haraaye HaM, 1o AIOAY TOBHHHI XXUTH 3a [Ipa-
BHAAMH, sIKi Haaexxats iM. “Uum ke 1me, — nmucas Kant, — Moxe 6yT cBO60AA BOAI, SIK He
ABTOHOMI€I0, TOOTO BAACTUBICTIO BOAL 6yTH 3aKOHOM AAst cebe?”?! Takum unHoM, Kaur
PO3yMiB BOAIO SIK “y KOXKHIF All 6y TH 3aKOHOM AASI cebe,” 10 IepeADavaA0 3a3HAYEHHUI BUIIle
KaTerOpUYHUM IMIIEPATHB.

3 takol IepeAyMOBH Kaut BuBopus MpaBa AIOAMHM, 2 TAKOX Mi>kocobucTicHi 11 ocobucti
0608’ s13ku. OAHAK TYT A€TKO 320y TH IIPO OCHOBHY iHTYII}if0, IO AXKUTD B OCHOBI IAHOCTI, —
paLliOHaAbHI AIOAU MAKOTh GYTH 3aKOHOAABIISIME caMi cobi. [xHs patfioHaAbHicTh TOBUHHA

20 Kant, Grounding for the Metaphysic of Morals, 36.
*! Ibid, 49.
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IIPUBECTH iX AO MAKOpPeHHs cebe MOPaAbHHM 3aKOHAM, IPUHAMMHI Tak cTBepaXye KaHT.
AAe y M@XaxX TaKOTO pPO3yMiHHS MOPaAi AIOAU caMi TIOBUHHI AOTPUMYBaTHCS CBOIX eHAOT€H-
HUX yIIOAOOaHb i IiiHHOCTel. “SIK1I10 3BeCTH A0 TOAOBHOTO, — cKa3as Timori Por mpo kaHTiB-
CBKY 1A€I0, — TO IHAMBIAYM MAIOTBh Oy TH BiABHI Y AOCSITHEHHI CBOIX IfiAeil — IKMMU 6 BOHH He
OyAH — 3 ypaxyBaHHIM 0OMe)XXeHb, HAKAAAEHHX 3 OOKY II0Baru AO IIPaB i CipaBeAAUBUX 260
HeyIepeAXeHUX IHCTUTYLN. > OTKe, HAAQHHS AIOASIM CBOOOAH IIEPECAIAYBATH CBOI BAAC-
Hi ITiAl Ta ITIHHOCTI € BUMOTOI0 TaKOT'O PO3YMIHHS AIOACBKOI rigAHOCTi. M1 nIoBepHeMOocs A0
1i€i iaei cBOGOAU BOAI B HACTYITHOMY PO3AiAi, 06 AOCAIAWTH 11 HACAIAKH.

SIx 6yao 3a3HaueHO paHille, 4eTBepTa TEOPis — TeOpis AskeBipTa — MOXe OyTH KaHTiaH-
CBKOIO 32 3aAyMOM, aAe He 3a BUKOHAHHSM.™ L5t Teopist Takoxx 6epe cBOHOAY BOAL AFOAMHYU
SIK BUXIAHY TOUYKY, TOMY IIpaBa BUIIAUBAIOTh 3 TIAHOCTI, aAXKe AFOAW MAIOTh 3AATHICTb AO CaMO-
BHU3HAYEeHHsI. AAe, SIK IIPABHAO, BOHA OIABILI 30CepeA’keHa Ha TO3UTUBHUX 30008 I3aHHSIX SIK
ocobu, Tak i AepkaBy, mOA0 A0OpobyTY Beix iHmux. CaMe Taka Teopis 3apa3 IOXKBABAIOE
6iApLIICTD AMCKYCiM HAaBKOAO TiAHOCTI Ta ITPaB AIOAUHHU.

3oxpema, cT. 23.1 3araapHOI AekAapaliil IpaB AIOAMHH, a TaKOX CT. 6 MiXHapoAHOrO
IIAKTy PO eKOHOMIYHi, COL[iaAbHI Ta KYABTYPHI IIpaBa BU3HAIOTh “[IPABO HA IIPaIlio,” SIKe
BKAIOYAE, Cepep iHIIOTro, IPaBO AIOAEH BUBHAYMTHCS, YU XOUYTh BOHHU IIPAIlOBATH, A€ BOHI
XOYyTbh IIPALIOBATU Ta PABO BCTYNUTHU AO npodcmiaku. Crarts 24, KpiM Toro, tepepbadae
“rlpaBo Ha BIATIOUMHOK i A03BiAAs” Ha MACTaBi AFOACBHKOI ripHOCTI. Ha AYMKY AeSIKHX BYCHHUX,
ckaximo, Mapka AyTia* a6o Aesisa Easepmana,” Taka Teopist TAKOXX BUKOPUCTOBYETHCS,
abu miAAQTH CYMHIBY MOPAABHICTb CY4acCHOI CHCTeMH Ipalli, OCKIAbKH ITpalist HibUTO BHKO-
PUCTOBYETHCS SIK 3acib AASL KamiTaay.”® BoHa TaKOK BUKOPHCTOBYETbCS AASL KPUTUKHU €KO-
HOMIKH ,A,o6p06yTy Ta PalliOHAABHOI €KOHOMIYHOI AFOAMHH, SIKi B TEOPil XapaKTePU3YIOThCS
IHCTPYMEHTAABHICTIO.

IMoaiTuxy 3a3BUYAlt AOTPUMYIOTBCS L€l YeTBepTOI Teopil riAHOCT, 06 PpopmyBaru 260
3MiHIOBATH HAIlli Cy4acHi CYCIiAbCTBA. 3apa3 MH YACTO IPHUITYCKAEMO, IO AOTPHMAHHS AIOA-
CHKOI I AHOCTi BKAOYA€ TO3UTHBHI 000B SI3KM He AHIIIe 3 OOKY AeprKaBH, a i 3 00Ky OKpeMUX
inpmBiaiB. Hampuxaaa, BiaTioBiAHO A0 MiXKHapOAHOTO ITaKTa PO €KOHOMIYHi, COLjiaAbHi Ta
KYABTYPHI IIpaBa AIOAU MAIOTb KOAEKTHBHHUI IIO3UTHUBHHI 000B SI30K AOIIOMAraTy iHIIUM
YAEHAM CBOT'O CYCITIABCTBA B 3abe3edeHHI MOXXAMBOCTEH poboTu. OTKe, MU 3HAXOAUMOCS
AOCHUTD AAAEKO Bip KaHTIBCbKOI Teopil cBOOOAH BOAI. 3apa3 BBOXKAETHCS, IO AASL HAASXKHOI
IIOBAary AO IHIIIMX MU IIOBHMHHI IM AOIIOMaratu. AAe eKBiBaAEHTHICTb Mi’K IIOBArol0 Ta AOIIO-
MOT'010, Ha HAIITY AYMKY, € He0e3IIeYHOI0 3 FOPUAMYHOI TOUKH 30PY.

22 Timothy Roth, The Ethics and the Economics of the Minimalist Government (Cheltenham: Edward
Elgar, 2002), 74.

» White, “Dignity,” 85.

> Lutz, “Human Dignity””

2 David Ellerman, The Democratic Worker-Owned Firm (Boston: Unwin Hyman, 1990).

26 Ha mpotusary npomy pus.: Mark D. White, “Social Law and Economics and the Quest for Dignity and
Rights,” in The Elgar Companion to Social Economics, ed. John Davis and Wilfred Dolfsma (Cheltenham:
Edward Elgar Publishing, 2008), 575-94.
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Xova MU MOYKEMO IIOTOAUTHCS, IO [IOBAra € MOPAABHOIO BHMOT'OI0, HA0araTo MeHII 3po-
3yMiAO Te, IIJ0 MU ITOBHHHI TaKOXX IIPOIIOHYBATH iHIIUM AomoMmory. DakTuuHO, 3aKOHH Ta
KOHCTHTYIHI IKOMOTra 6iApmIe IIParHyTh BU3HATH LIIHHICTb rAHOCTI, OAHaK HabaraTo MeHIIe
BOHH CXHMABHI BUSHABaTU 000B 130K AoroMoru. 3okpema, [TaaaTa AOpAIB TOCTaHOBHAA, IO
“sSK110 0co6a He 3po6HAa HIYOTO, 106 YCTAHOBUTH OYAB-SIKi CTOCYHKH 3 HIIOI0 0c06010, SIKa
nepebyBa€e B CKPyTHOMY CTAaHOBHII, 260 3 i MafIHOM, IIPOCTA BUMAAKOBA OAU3BKICTD He BU-
Marae Bia Hel AoroMorH 1ift 0co6i. Le moxe 6yTu MOpaAbHHUIT 060B'SI30K AOIIOMOLTH, aA€e
pobutu 1e opupuunuM 0608 s3kom HerpakTuano” (Home Office v. Dorset Yacht Co.,
[1970] AC 1004, [1970] UKHL 2). TakuM YuHOM, 3MiHa 3HAYHHS FIAHOCT MOXe 6yTu
CIOCOOOM 3aIPOBAAUTH MeBHI IIO3UTUBHI 000B'I3KH y IIPaBi, sIKi iHaKIIIe He BUSHABAAHUCH 6.
ITpobaema moasirae B TOMY, 110, pOOASTYH 11e, MU CIIPHSIEMO 3aHeIaAy KOHIjemil cBoboAr
BOAI y IIpaBi.

IV. Mo3asK rigHicTb € aBTOHOMi€l0, BOHA He MOXKe 6yTn npuHUMNOM NpaBa

Tenep, koAu MM BCTAHOBUAM Pi3HHUINO MK YOTHPMa PO3yMiHHAMH IiAHOCTi, MM ITOBUHHI
IIOSICHUTH, HACKIABKH PAAUKAABHOIO HACIIPABAIL € KaHTIBChKA TEOPisi CBOOOAM BOAI T SIK BOHA
MO>Ke IIPUBECTH HAC A0 AHTHHOMIYHOI ¢pirocodii mpaBa. Mu cTBepaKyeMO, IO parlioHaAbHI
AIOAU TTIOBUHHI Oy TH caMi AAsI cebe 3aKOHOAABLIMU He Aunlite MeTadpopraHo. Cdepa 3akoHO-
AQBYOI ALIABHOCTI IIOBHHHA 6y TH 0OMeXXeHa 3 TOUKHU 30Py TAHOCTI. Y TakoMy pasi 1jeit pos-
AlA He criBITapae 3 TOUKoI0 30py Askepemi Boappona,”’ sikuit 3po6HB riAHICTD “HPHHITUIIOM
npaBa.” OCKiAbKH TIAHICTD € aBTOHOMI€I0,”® BOHA He MOXe OyTH IPHHIUIOM Ipasa. Lle
CKOpillle IPUHIUII CTPUMYBaHH IpaBa. AifiCHO, BU3HaYeHHS TiAHOCTI, HaBeaeHe KanToM
B “OcHoBax MeTadi3nKu 3BHYAIB,” CAiA YMTATH y 3B'I3Ky 3 IPOBOKALifHUM ypuBKkoM “TIpo
pabcepky nokipaicty” y “Meradisui 38ruaiB.” Y npomy posaiai Kant HaBoauTs HacTymHi
IPUKAAAM HALIIOTO “000B 3Ky L[OAO AFOACBKOI IAHOCTI BcepeanHi Hac:”

He 6yabre Hiunim AakeeM. — He pA03BoAstiiTe iHIINM 6e3KapHO mocsirary Ha Bauti ipasa. — He Gepits
Ha ce6e 6OpProBux 30608 s13aHb, IKUX BI He MOXKETe IIOBHICTIO 3a6e3neunTi. < ... > — Craru Ha
KOAiHa a00 BIIACTHU Ha 3€MAIO, HaBiTb I1j06 II0Ka3aTH CBOIO IIOLIAHY HeOeCHIM 06 €KTaM, CyIIepednTh
AFOACBKIM IAHOCTI, TAK CaMo SIK i 3BepHEHHS A0 IX 300pakeHb; aAKe TOAL BE CKOPSIETECH He ided.Ay,
HaAQHOMY BaM BAlIUM BAACHHM PO3YMOM, a i00Ay, SIKOTO BU caMi cTBopuan.”

INepmmit psiAOK 0cO6AMBO IjikaBuil. BiH mokasye, 1mjo0 aBTOHOMisI, sIKa 3HAXOAUTHCS B OCHO-
Bi AFOACBKOI TiAHOCTI, 3a6e3r1eqye Aropeit mpaBaMu. OCKIABKY ATOAY € aBTOHOMHIIMH, IXHS
TO3HUIIisl CTOCOBHO OYAb-IKOI CHCTEMH IIPaBa Ma€ IPYHTYBATHCS Ha iXHiX HeBiAEMHHUX IIPaBax.
BoHu He moBUHHI 6yTH HIYHIMU AQKeSIMH, & TAKOX He TIOBUHHI CXHASITHCS YU CTABaTH Ha

?7 Jeremy Waldron, Dignity, Ranks, and Rights (Oxford: Oxford University Press, 2012), 13ff.

2% Ams.: Ruth Macklin, “Dignity Is a Useless Concept,” British Medical Journal 327, no. 7429 (2003):
1419-20.

?» Immanuel Kant, The Metaphysic of Morals. In Practical Philosophy, trans. Mary J. Gregor (Cambridge:
Cambridge University Press, 1999), SS8f.
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KOAiHa mepep, iHmuMu. IToBHOBaKeHHS 3aKOHOAABIISI YXBAAIOBATH 3aKOHHU 4aCTO HECYMiCHI
3 I[i€I0 iA€E€I0 CAaMOBH3HAYEHHS.

TyT Mu cimpaeMocs Ha Teopito Kanra, a He mpocro nmosroproemo ii. [Ipore inTyinis Bce
OAHO 33AHMIIAETHCS KAHTIaHCHKOIO: “CXUASHHS [lepeA AIOAMHOIO B OYAb-SIKOMY BHIIAAKY
3AAETHCS HeTiAHUM AIOAMHU. >* TakuM YuHOM, CepHMO3He CTAaBACHHS AO iA€l IAHOCTI B IIpaBi
MO>Ke BKa3yBaTH Ha IIeBHE 3BiAbHEHHS iHAUBIAyaAbHOI 3AATHOCTI AO CYAKeHb. Sk 3a3HauuB
Kant, Ha npoTHBary “cCXMABHOCTI AO PaOCHKOI IIOKOPH,” SIKY MH MOXXEMO 3HAMTH B AIOASIX,
IIOHATTS TIAHOCTI MAa€ BECTH HAC AO IIEBHOI AaHTHHOMIYHOI ITPaBoBoi ¢pirocodii.

AHTHHOMIaHi3M, BiA TPeLbKOTo avTl i Voo, o 03HaYae “POTH 3aKOHY, € GOPMOIO iH-
AHBIAYaAiCTUYHOTO aHAPXi3My, SIKHIl CTABUTD AIOAEH Hap 3akoHOM. Criouarky e Oyaa Teo-
AOTiYHA AOKTPHHA, IPUHU3AMBO Ha3BaHA TaK 3a il BIAMOBY Bip BUMOT'H IIAKOPEeHHS 3aKOHY
Moiices. Opnak Tenep y ¢pirocodii mpaBa aHTHHOMIAHI3M € TEOPi€I0, 3TIAHO 3 KO0 HiXTO
He [TOBHHEH I AKOPSITUCS YXOAHOMY HaOOpy IIPaBHA, 3 SIKMU BiH He ITOTOAXKYETbCSL. Takwuit
IIOTASIA 3a3BUYAl IPOTHCTOIT “A€raAi3My, SIKHil HAAMIPHO HarOAOIIYE Ha BUMO3i AOTPHUMAH-
Hs OYKBH 3aKOHY.

Y XpUCTUSHCBKIl TEOAOTII A€TAAI3M i aHTHHOMIiaHi3M 3BHHYBAaYyBAAUCh Y HAAMIPHOMY
AoTpuMaHHI MoliceeBOro 3akoHy 'y 6e33aKOHHI BIATIOBIAHO. ABi BIAOMi aHTHHOMIYHI AMC-
Kycil BUBHAYHMAN OCTAHHIO TOUYKY 30py — OAHA y BirTen6epsi B 1538 porii, sika IpOTHUCTaBAS-
Aa Maprina Arorepa Vorannecy Arpikoai, i Apyra piBHO uepes cToAiTTS B KoAoHii Macca-
4yCeTChKOI 3aTOKH, sIKa Ipu3BeAa A0 BurHauus Enn Xaruincon 3 bocrona. O6uaBa inmm-
AEHTH OYAO CIIPOBOKOBAHO XPHCTUSHAMH, sIKi BIPHAH, III0 MOPAABHI 3aKOHU He € HEOAMIHHO
060B’I3KOBUMH.

Aast Arpikoau 3 AiicaebeHa, HATIPUKAQA, CITACIHHSI MAAO Oy TH AOCSITHYTO Yepe3 Bipy, a He
depe3 AOTpUMAHH 3aKoHy. Sk ckasas Cssruit ITaBao: “A Bci Ti, XTO Ha Aisa 3akoHY IOKAQ-
AaeTbes, Bonu mip npokaaTTsm.” (Taaaram 3:10), i “3akon e Mpuitmos, mo6 36iAbIUBCT
nepecryn” (Pumaszam 5:20).%! Arotep 3acyaxxyBaB aHTHHOMIuHe ynTaHHsa Csroro ITucn-
Ma, XO4a MOTO BAACHI IIOTASIAM TAKOXK IIATPUMYBAAH iA€aA CAMOBPSIAYBaHHS, KMl BiACTOO-
BaAHM aHTHHOMiaHicTH. “TakuM YMHOM, BU € CBOEIO BAACHOIO BibAi€ro, cBOIM BAACHUM y4H-
TeAeM, CBOIM BAACHUM GOTrOCAOBOM i CBOIM BAQCHUM IIPOIMOBIAHUKOM,” — ImucaB AfoTep.”
“TiABKM Kepy¥cs M, i TH GyAelr MyApiLImit i OCBiYeHIII it 32 BCIO MaICTEPHICTH i 3a BCi
KHIDKKH 3aKOHHHKIB.” [IpoTecTaHTChKa AOKTPUHA BUIIPABAAHHS AUIIe Yepe3 Bipy, sola fide,
TaKoX OyAa 3BMHyBaueHa Pa3oM 3 aHTHHOMiaHi3MOM y ii BOPOXKOCTi A0 3aKOHY Ta B HeIo-
KOPi AO AOBIABPHUX MOPaAbHUX ITPaBHA.

OxpiM UX TEOAOTIYHHX CyIIepeyoK, aHTHHOMIaHi3M Tellep € TaKOXK CBITCHKOIO TeOopi€lo,
SIKY MOIyASIPU3yBaAH, Harpukaap, Axxkopax Opseaa uu Epix To6c6aym. OcranHiit mucas,
IIJ0 ABAALSITE CTOAITTS 6YAO BTiA€HHSIM “aHTHHOMiaHiYHOTO noBcranHs. > Ha nuranus “au

3 1bid, 559.

31 Aus. Takox: Jeremy Waldron, “Dead to the Law: Paul’s Antinomianism,” Cardozo Law Review 238,
no. 1 (2006): 301-32.

32 Martin Luther, Works, Vol. 21 (St. Louis: Concordia Publishing, 1958), 236f.

33 Eric Hobsbawm, Age of Extremes: The Short Twentieth Century (London: Abacus, 1995), 16.
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CAiA AOTPUMYBATHCS 3aKOHY?” aHTHHOMIiaHI3M TBepAO BiamoBiaae “Hi.” Hikoan He caip mip-
KOPSITUCS HiYOMy, KPiM BAACHOI COBiCTi. AHTHUHOMIaHICTH BipATb Y BUIIPABAAHICTD OYAb-sIKOT
BiATIOBIAHOCTI 3aKOHY, OAHAK 6y,A,b-5{Ka BIAIIOBIAHICTD ITOBUHHA 6yTH BMOTHBOBAHA iHAHUBI-
AYaAbHUMU MipKyBaHHSMH, A He aBTOPUTETOM 3aKOHY. X0Ya aHTMHOMIaHiCTH 9aCTO AOTPH-
MYIOTbCS 3aKOHY, IPOTe BBa’KaIOTh, 1110 BOHU € IPUHITMIIOBO BiAbHMMH Bip Hboro. Hikoro ne
MOXXHA 3MyIIyBaTH MAKOPATHCS OyAb-sikoMy 3aKkoHy. Lle cipaBa ocobmucToi cosicti. Takum
YHHOM, AHTHHOMIaHi3M KHAQE BUKAUK AQTHHCHKOMY BHCAOBAIOBAHHIO ‘omnes legum servi
sumus ut liberi esse possumus,” To6TO “Mu BCi € CAyraMu 3aKOHiB, 261 6y TH BiAbHUMH.” 3TiAHO
3 aHTHHOMIaHi3MOM, CBOOOAQ IIepeAy€e 3aKOHOBI Ta BUTICHSIE FIOTO, i 3 i€l IPHYUHU BOHA
HIKOAU He MOXKe Oy TH BH3HAYeHA IOPUANIHOIO [IPABHABHICTIO.

KanTiBcbka Teopist riAHOCTI SIK aBTOHOMII CITIB3BY4Ha 3 11i€lo pirocodiero mpasa. “Aae Toi,
XTO pobuTh cebe xpobakoM, — ckazas KaHT, — He MOXKe IIOTIM CKapXKUTHCS, KOAH AIOAU Ha-
crynaroTh Ha Hporo.** CyTs sik Teopii KaHTa, Tak i aHTHHOMiaMi3My IIOASITa€ B TOMY, IO
HIKOAU He CAip IIepeTBOpIoBaTH cebe Ha mpocToro cayry. Koxxen Mae 3aAummaTucs 3akoHo-
AaBI}eM caMOMy CO0i Ta AOTPHUMYBATHCs 3aKOHIB iHIIMX AUIIe B Till Mipi, B sIKiil BiH MOXKe
BUIIPABAATH Lii 3aKOHU TIepeA, caMUM co6010. TAKUM YMHOM, TIAHICTD € IUTAHHSIM CAMOBHU3-
HageHHs. 1106 HaAeXXHHM YHHOM IOBAXKaTH cele, CAiA KepyBaTHCs CBOEIO COBICTIO, a He
CAIITO BUKOHYBATH 3aIOBiAl iIHIINX. Y IIeBHOMY CEHCI 115 Teopis TIAHOCTi TaKOX € 3aKAUKOM
BIPUTH Y BiAITIOBIAQABHICTD AIOACH 33 KEPYBaHHS BAACHUMU XXUTTAMHU.

YuM MeHIIe AepyKaBa 3aBajkae MPOMUCAOBOCTI, — Cka3aB Bepxosuuit cya mrary Men (Opinion
of the Justices, 59 Me. 598 (1871)), — 4um MeHIe BOHa Kepye it 06Upae MASXU POBUTKY
miATIpHeMcTBa, TUM Kpame. Hemae 6iapII 6e3meyHOro MPaBHAQ, HIX 3AAMIIMTU iHAMBiAAM
YIpaBAiHHS IXHIMM BAQCHHMH CIIPaBaMH.

Aroa KpaiIje 3a AepiKaBy 3HAIOTB, SIK AOCSITTH CBOIX Ifiaeit. X04a Iie He 3aBXXAU OyBae Tax,
OCKIABKH, 3PELITOI0, AeSIKi AIOAH Ky PSITh, IIOKU He BO'IOTh cebe, IIPOTe 3araAOM Lje XOPOLIHIT
IIPUHIIUI AAS TIPaBa — SIK 3 TOUKU 30Py CaMOBU3HAYeHHS, TaK i 3 OTASIAY Ha MeTy e(peKTUB-
HOCTI. 3p06HTH AIOAEM BIATTOBiAQABHMMU 32 BAACHI BUMHKU — II€ IIASX AO IIOBar" iXHbol
riaocTi. Tomac XiAA MOAOAIIHIT CTBEPAKYBAB, IO AAS ITIATPHMKHU KaHTIaHCHKOI TIAHOCTI
AXOAM IIOBMHHI MaTH MOXXKAUBICTb PO3BUBATH CBOKO 3AATHICTD ALSTH PO3YMHO Ta Ha OCHOBI
PO3CYAAMBOCTI 41 epeKTUBHOCTI, a TAKOXK 3AATHICTb PO3BUBATHU BAACHI IiAi. Toal rigHicTh
CTa€ eTHKOIO OCOOHCTOI BIATIOBIAAABHOCTL. AHTHHOMIaHI3M IIATPHMYE TaKy eTHKY, OCKiAb-
K¥ BUMArae Bip KOKHOTO 6y TH BAACHMM 3aKOHOAABIIEM. Y [IbOMY pasi 3aKOHY He HAAAEThCS
IIOIIAHA, A TTMTAHHS IIPO NMOKOPY NepePOPMYAIOEThCS B TEPMiHAX MOBYA3HOI 3TOAU.

Toai mporiec AOTpUMaHHS MPABUA PEIYAIOETHCS IHAMBIAYaAbHOIO parfioHaAbHicTIO. [epe-
Bara IIOASITA€ B TOMY, IIJO AIOAM HECYTb BiAITOBIAAQABHICTD 3a icTOpiro cBoro sxutTs. Lle Apyrmit
IPHUHLUI TiAHOCTI, sikuit PoHaabps ABOpKiH 00roBopro€ y cBoift KHu3si “Uu MoxxauBa TyT
AEMOKpaTisi?” — HepIINM € IPHUHIUI “IiHHICTD 3aMiCTh LiHu:

3* Kant, The Metaphysic of Morals. In Practical Philosophy, 559.
35 Thomas Jr. Hill, Dignity and Practical Reason in Kant's Moral Theory (Ithaca: Cornell University Press,
1992).
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IpuHnmI 0co6HCTOI BIAIOBIAQABHOCTI ITOASITA€ B TOMY, IO KOXKHA AIOAMHA HECe 0COOAUBY
BiATIOBiAQABHICTD 3a AOCSATHEHHS YCHiXy Yy BAACHOMY XXHMTTi, BiATIOBiAQABHICTb, SIKa BKAIOYAE
BHHECEHHS BAACHUX CYAXKEHb IOAO TOTO, IKHI1 CIIOCi6 SKUTTS OyB 61 ycmimHuM AAst Hel. BoHa
He INIOBHHHA IPUKIMATH TOTO, [0 6YAI>—XTO IHIIMM Ma€ IPaBO AUKTYBATH 1M Iji ocobucri niHHOCTI
a60 HaB'A3yBaTH ix 6€3 ii cxBareHHS.>

IHIIMMU CAOBaMH, ATOAU HECYTb “CyBepeHHY BIATIOBIAAABHICTD 33 CBOIO BAACHY KHTTEBY
icTopiro, sika HIKOAM He MOXKe OyTH aHi BialOpaHa y HUX, aHi IIepeAaHa OYAb-KOMY iHIIOMY.
CrBepAXYETDCS, O MATIOPSIAKOBAHE XXHTTS € HETIAHHUM.

Tum He MeHII, HIYOTO 3 TOTO, IO 6on CKa3aHO BUIIlE, He O3HAYAE, [0 MU ITOBUHHI BiaA-
KHAATHU 6yAb-;n<y 3aKOHOAAQBYY AISIABHICTD, SIKa MA€ BiA A€PIKaBH, 260 10 MM MAEMO 3aAMIIA-
TUCS 6a17IAy>KI/IMI/I AO cTaHOBHUINA iHmMUX. ICHYIOTD iHIII Ba>KAMBI IIHHOCTI, Ha SIKUX no6on-
BaHI HaIli CYCITIABCTBA, i TOMY MU ITOBUHHI 30aAaHCYBATH Hamli 30008 SI3aHHS IOAO TAHOC-
Ti, HAPUKAQA, 13 IIHHOCTSIMU CBOOOAH, PIBHOCTI i1 epeKTHBHOCTI. 30KpeMa, Lji IfiHHOCTI,
IIBUALIE 32 BCE, 3MYCSITh HAC CXBAAUTH ITeBHY GOpMy AibepaAi3Mmy 3apaArt CBOOOAH, IIEBHUIT
PHMHKOBUI IHCTUTYIIIMHUI AM3alH 3apaAu edpeKTUBHOCTI MapImasaa Ta eBHY Ae€p>KaBy AO-
OpobyTy 3apaau piBHOCTI. Pa3oM 3 LjIM MU CTBEPAKYEMO, IO TIAHICTD SIK TaKa BKa3ye Ha
MeXi All ny6Aquoro npasa. IIpore, sk MM BiA3HaYaAu paHillle, B OCTaHHI ACATHUAITTA MU
crocrepiraau nporuaexse. [TocriiiHe posmupeHHs cdepu Al mybaidHOrO IpaBa € mpo-
6AeMOI0, OCKIABKM BOHO CyIIepedUTh KAaHTIaHChKIi IO3UTHBHIN CBOOOAL — AIOAY IIOBUHHI
ALSTH BIATTOBIAHO AO 3aKOHIB, sIKi BOHU caMi cTBopHAU. Sk 3a3Hauasu Aenic ApHoab i Hop-
MaH boyi, AifTH aBTOHOMHO, KepyI04HCh BAACHUM CYMAIHHAM, € AéMOHCTpAIli€0 HalIol
3AATHOCTI AisiTH 3 TipAHICTIO.Y

AISITH 3 TIAHICTIO TaKOXX O3HAYAE BIATIOBIAATH 32 BAACHI HeBAAUi. SIKIITO XTOCH IMTAAUTD, 1€
MO3Ke IIPU3BECTU A0 PaHHbOI cMepTi. BusHaHHS TakMX HeBAAY TaK CaMO BasKAHUBE, fK i 3AaT-
HiCTb BU3HAUEHHS TOTO, SIK AFOAUHA X04e AOCATTH YCIIiXy B >KUTTI. Ik ckasaB ABOpKiH, aMe-
PUKAHI 4acTO “NUINAIOTHCS THUM, {0 MApPIIMPYIOTh ¥ TAKT BAACHOTO 6apabaHy, IO He CAi-
AYIOTb HIYMEMY IIPUKAAAY, IO POOASIT Ije II0-CBOeMY. > Bararo xTo 3a3Hae HeBAadi, TOOTO
He [IPOKHMBE HANOIABII TOBHOLIHHOTO XUTTS. TaK, Hallle IparHeHHs AO PIBHOCTI IOBUHHO
MIAIITOBXYBAaTH HAC AO CTBOPEHHS 3aKAAAIB COLIiaABHOTO 3abesnedyeHHs, gKi MOXYTb MaTH
piBeHb, HIDKYe SIKOTO HIKOMY He IIOTPi6HO Oyae ciryckarucst. ITpore rignicTs BuMarae, mo6
AIOAV MOTAM 3a3HATH HeBAadi. He miamopsAKoByBaTHCs iHITIM 03HAYa€ BOAOAITH CBOIMH
YCHiXaMU TaK CaMo, SK i CBOIMM HEBAAQYAMHU.

Terep MH MOXeMO 3PO3yMITH, YOMY KOHIEIIIis TIAHOCTI He MOXKe 6yTH NPUHIMIIOM
IpaBa B I[iAOMY, BCyIieped TOMYy, IO CTBepAXyBaB Boappon. Eruxa riasocri, a came Buxo-
PHCTaHHS BAACHOI 3AQTHOCTI AO CAMOBH3HAYEHHsI, CBOOOAU BOAI, SIKIIIO XOYETe, € ETUKOIO
BiATIOBiAQABHOCTI. ATOAY CaMi BIATIOBiAQIOTb 3a CBiMl XKUTTEBUI BH6ip. Bonu HecyTs BipmO-

3¢ Dworkin, Is Democracy Possible Here? 10.

7 Denis G. Arnold and Norman E. Bowie, “Sweatshops and Respect for Persons,” Business Ethics
Quarterly 13, no. 2 (2003): 223.

3% Dworkin, Is Democracy Possible Here? 18.
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BiAQABHICTb 32 KOHTPAKTH, SIKi BOHH YKAAQAAIOTh, 400 32 KPeAUTH, siKi BoHU 6epyTh. KaToan-
KM MOXYTb BU3HaBaTHU 3a I]amoro meBHyY BAaAy Hap CBOIMH PeAiriiHUMIE BipyBaHHSIMH,
a rPOMAASIHU MOXYTb BU3HABATH II€BHI IOBHOBAXKEHHS ACPXKaBH YXBAAIOBATH 3aKOHHU 3 Ae-
sikux nutaHb. OAHAK IOBHOBKEHHS, HAAQHI B TAKUX BUIIAAKAX, OYAYTh AUIIIE €MiCTeMIYHY-
MY, SIK 3a3Ha4UB ABOPKiH,” a60, MOXXANBO, 3aCHOBAaHUMH Ha PO3CYAAUBOCTI. AIOAY 3aAH-
LIAOTHCS CaMi 061 TOCIIOAAPSIMHE, 2 TOMY HiIKOMY He HaAQIOTh IIOBHOBAKEHD IIPUMYIIYBaTH
AO TIOBaru.

L5 Teopis riaAHOCTI, 3acHOBaHa Ha cBO6OAI BOAL, He MOXE 6yTI/I IPUHLMIIOM IIpaBa B Ili-
AOMy. SIKIIIO MH AOTPHMY€EMOCS LIbOTO, HAM CAiA paAllle 0OMeXXUTHU cpepy ITyOAITHOTO IpaBa,
06 HAAATH AIOASIM OiABIIE MOXKAMBOCTEM AAS Ppeaaisanii CBO€l aBTOHOMII, CKaXXiMO, Yepe3
IpHBaTHE IPaBO. 3BHYANHO, AIOAU He MOXKYTb CaMi Bce BUpILlyBaTH, TOMy BCe X ITOTpPiOHi
IeBHi 3aKOHM, X04a 6 MiHiMaAbHa TpaBoBa 6asa. Hampukaap, ocoba He Moye B OAHOCTOPOH-
HbOMY IIOPSIAKY BHPIILIYBaTH, 4UM BOHA BOAOAi€ 200 4 MOXHA BOMBATH AloAeft. IHIm Baxk-
AVIBi AASL HAITMX CYCITIABCTB LIIHHOCTI p06A$ITb i aKTH BH60py TaKHUMH, 1[0 BUXOASTD 32 MeXKi
0CO6HUCTOI BiATIOBIAAABHOCTI. AHTHHOMIaHI3M — Iie He aHapxi3M. TUM He MeHII, BAKAUBO
PO3YMITH, SIK CAiA BUKOPUCTOBYBATH KOHIEIILIIO TIAHOCTI Ta B IKOMY HaIIpSIMKY BOHA Ma€
CIpSIMOBYBATH Haui iHCTUTYIIL [To3ask mpaBo mpuMyIye cebe IOBAXKATH, TIAHICTb He MOXe
OyTH IPHHIMIIOM IIPaBa, OCKIABKY BOHA PAALIe BUMAra€ Bip AIOAEN OYTU BAACHUMU CyBe-
PEHHUMU 3aKOHOAABIMHU Ta IUCATH BAACHY iCTOPiO.

V. JlibepanbHe cycninbcTBo Ma€ 6yTu nobynoBaHe HaBKONO Teopii rigHocTi,
3acHoBaHoi Ha cBobofi Boni

AOCHTD ONIMPEHUM € BKAIOUEHHSI B OIIMUTYBAABHI AMICTHU IJOAO OIOAXKETY TAKOTO PSIAKA,
y SIKOMY 6 3aIINTYBAaAOCh, CKIABKH IPOIIEN MU TOTOBI BUTPATHUTH, {06 BPSTYBATH II€BHY
TPYITy AIOA€H, HAIIPHKAAA, KYPIiB, AlabeTHKIB a60 AroAef, siki TOTpebyIoTh Alaaisy. Aerko
06aYKTH 32 LM IIPO6AeMy aBTOHOMIT B Hamux cycmiabcTax. AvkoH Cr. MiaAb, Harpukaap,
HarapyBaB HaM, IO “TIPH KAACHiKyBaHHI HaceAeHHs KpalHH He CAip BPaXOBYBaTH 6ararcTso
Atopeit. Bonu € M, 3apapu goro 6ararctso icHye. TepMiH ‘GaraTcTBO’ Ma€e Ha MeTi MO3Ha-
9uTH GaxKaHi 00 €KTH, SKUMHU AIOAU BOAOAIIOTH, He BKAIOYAIOUH IXHIO BAACHY OCOOUCTICTB,
aHa mpoTuBary iit.”* [nmumu caoBamy, 3rigHO 3 MisaeM, 6yA0 6 KaTeropiaAbHOO IOMHAKOIO
IPUITUMCYBATH LIHHICTh XMTTIO, OCKIABKH IIIHHICTb MO>X€ BUMIPIOBATH AHIIIE T€, I[O HAASXKHUTD
AropsM. Toal MoskHA 6on 6 CTBEPAXKYBATH Pa3oM i3 A>keBipToOM, IO AIOAU 30008 13aHi mia-
TPUMYBATH THX, XTO He MA€ TaKOTo X 6ararcTsa, sK BOHH. 32 YMOBH, IO IIPABO CEPIO3HO
CTaBUTBHCA AO TAKOTO iA€aAy MiAHOCTi, MU MOTAK 6 HaAATH HaAeXHOI I0pUANYHOI opMHU
AesIKUM 000B’SI3KaM IIJ0AO 3abe3edeHHst 0AaromoAyqyst inmux. Mu 3aXyCTHAH IPUHITAIIOBO
iHIIIe PO3YMiHHS TIAHOCTI.

HaﬁKpamHﬁ criocib BIACTOSTH TiAHICTD SIK CBo6oAy BOAI 9YaCTO IIOASITA€ HE B yXBAACHHI
3aKOHIB, a B TOMY, 106 AO3BOAUTH AIOASIM OyTH rocriopapsimu camum cobi. “Cessante ratione

3 Dworkin, Is Democracy Possible Here? 19.
“ John Stuart Mill, Principles of Political Economy (London: Longmans, Green and Co, 1936), 8.
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legis cessat ipsa lex” (“KoAu mpunuHA€TbCS MACTaBa 3aKOHY, IPUIMHAETHCA i caM 3akoH”).
AHTHUHOMIaHI3M — Ile iIHAUBiAyaAiCTUYHE pO3yMiHHS ITi€l pUMCHKOI MAaKCUMH, AASL SIKOTO
€AUHUMH AIFICHUMH ITACTAaBaMU AASI OYAB-SIKOTO 3aKOHY € Ti, sIKi AFOAM BHHaimAY cami. ITpo-
T€, Ha BIAMiHY BiA 6iApIIOCTI AQHAPXIiCTiB, aHTUHOMIAHICTH He MOy Th IIPOIaryBaTH 3HUIIEH-
Hs1 Aep>kaBu. OCKIABKY IIPaBUAQ IPUIHSTHI AASL OIABIIOCTI AFOAEH, BOHH OYAYTH 3araAOM
BUKOHYBaTUCS. MU cTBepA>XyBaAH, [0 KaHTiaHCbKe po3yMiHHs Takoi pirocodii kupae BU-
KAUK 3aTraAbHOMY AUCKYPCy TipgHOCTI. IipAHiCTD — pisocodchke mOHATTA. BoHO mounHaeThCs
3 ipel CBOBOAM BOAI, 3 IKO1 IOTIM BUIIAMBAE €THKA BiATIOBiAAABHOCTI.

3 iHIIOro 60Ky, SIK MI MOYKEMO [IOOAYHTH, CyIacCHe PO3yMiHHS [AHOCTI, SIKe 3aXUIAEThCS
MisxHapoAHMM IIAKTOM ITPO €KOHOMI4HI, COITiaAbHI Ta KyABTYPHI IIpaBa, HATOAOIIYE HA IT0-
3UTHBHUX 00OB’3KaX, HAIPUKAAA, ‘AOIIOMATATH AIOASIM MaTH CBOOOAY Ta AOOpOOYT, KOAU
BOHH He MOXYTb AOCSAITH LIbOTO CBOIMM BAacHUMH 3ycuarsmu. *' ITuranHs, uu € Taxi
000B I3KM BAXKAMBMMH LHASIMH AASL HALITUX CYCITIABCTB, 3AAUIIAETHCA BIAKpUTUM. OAHAK MU
He [TOBMHHI HAMAraTHCS KPAAbKOMA 3aIIPOBAAUTH A€SIKi 000B SI3KH, IITYYHO ITOB I3YIOUH IX
i3 MOHATTSIM TiAHOCTI. XTOCh MOKe BBa’KaTH TaKy CXeMY CXBaAbHOIO, aAe, IMOBipHO, Iie TI0-
MHUAKA. YPeIITi-pellT, Ije ITOCAAOAIOE SIK IIOHSTTS TAHOCTI, [0 BUIIPABAOBYE HAATO baraTo
060B'sI3KiB, SIKi HEOOXIAHO CIIPUIIMATH CEPHO3HO, TaK i cami 1i 060B'SI3KH, SIKi TEIIEp MAIOTh
3arapKOBY iCTOPII0 OOIPYHTYBaHHS, 1110 OB SI3Y€ IX 3 FIAHICTIO.

HixTo He pomoMarae TipHOCTI iHIIUX 0cib, MEePENKOAKAOYH IM MPAIFOBATH Ha BaXKKiH,
aAe 4ecHift po6ori. Ik pa3 HaBITakH, Ije MO30aBASIE IX 3AATHOCTI BUSHAYATH CBOE PO3YMiHHS
XOPOLIOTO XKUTTS Ta CAIAyBaTH ioMy. Bararo Tak 3BaHHX Ipo6AeM FAHOCTI Kpailje po3yMiTH
SIK IpOOAEMH, CKaXXiMO, pIBHOCTI 41 CIIpaBeAANBOCTi. MOXAHBO, Ije 03HAKA HAIIOTO Yacy,
110 LIiHHICTb TIAHOCTI Hapa3i BUKOPHCTOBYETHCS AAS iX 0OrpyHTYBaHHS ocTaHHix. Le mo-
HSTTSI MOKe Oy TH 6iAbII IOIyAstpHuM. THM He MEHIII, MU IIOBUHHI OyTH 06epeXXHIMH, 0CO-
6AMBO 3apa3, KOAU MOHSATTS TIAHOCTI 3aKpilA€HO B 6ararboX KOHCTUTYIISX i TAOOAABHHX
AEKAApaIisX. 3BHYATHO, MU HE XOYEMO XXUTH Y CBiTi, HOBHOMY 3HEBAaru AO FiAHOCTI. Aae Mu
He [IOBHMHHI OpaTy Ha cebe CTBOpEHHSI ysIBHOI 3HEBArH.

LTe mpaBa, 1110 A€SIKi AFOAM MOKYTDb POOUTH HeIPaBHABHHMI BHOip, CKaXXiMo, maAnTy. Mu
3HAEMO, IO KYPiHHS MOXe IPU3BECTH AO PAHHBOI CMEPTi Ta CepPHO3HUX MPObAEM 3i
3AOPOB’SIM, 06araTo 3 SIKMX 3HAYHO MOTIPIIATh SKICTb XKUTTS AFOAUHH, i, MOXKAHUBO, HaBiTb I10-
CTaBASITD IIiA 3arpo3y il 3AQTHICT PalliOHAABHO IIAQHYBATH MaiOyTHE. TUM He MeHII, MU
BIpMMO, IIJO IO3asIK KOHIIEMIlid IiAHOCTi BeAe HaC AO €THUKHU BiAITOBIAQABHOCTI, AJOASIM BadK-
AMBO BH3HABaTH CBOI HeBAaui. [IpuHaiiMHIi, BOHM IOBUHHI MaTH MO>XKAMBICTb 3a3HaBaTHU He-
BAQY, TOOTO MO>KAUBICTD HAMAraTHCst BUOOPIOBATH CBOE Xopoiue KUTTs. HapMipHe 3ak0OHOT-
BOPEHHS 3apaAU MAHOCTI MOXKe YCKAAAHUTH 1ie IIParHEeHHS AASL ACSIKUX AIOAEH, HAITPUKAQAA,
6ipnimmx. Ifo crocyerbest mpobaeM AMCKPHMIHALLI, HEPIBHOCTI M eKCIIAyaTariii, IX CAip
BUPIllyBaTH CIIMPAOYKCh CKOPillle He Ha MAHICTD, a Ha LIHHOCTI PiBHOCTI, HeyTIepeAXeHOC-
Ti uu cripaBepAAUBOCTi. IITASX, SKUM MU AOXOAMMO IIEBHOT'O BUCHOBKY, € BOXKAUBHM.

# Alan Gewirth, “Human Rights and the Workplace,” American Journal of Industrial Medicine 9 (1986):
33.
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¥ miACyMKY, MH AOBeAH, IIJO HaM CAiA TIOBEPHYTHCS AO TeOpil TIAHOCTI, 3aCHOBaHIH Ha
cB060AI BOAL. BukoprcTOByI0UM aHTHHOMI4He TAyMadeHHs Teopii KanTa, Mu cTBepAXyeMO,
110 PaIfiOHAABHI AIOAM MaIOTh 6y TH caMi co6i 3akoHOAaBLsIMU. Lle 03HavaE, [0 BOHM OBHU-
HHI AISITH Ha OCHOBI 3aKOHIB, siki cami cTBopran. Cdepa Oyab-sKOI 3aKOHOAABYOI ASIABHOC-
Ti TOBUHHA OyTHU BIAITOBIAHO OOMeXKeHa 3 OTASIAY Ha TiAHICTB. 3 IHIIOTO GOKY, MU TaKOX
AOBEAM, IO POAb MAHOCTI B HAIIMX ITPAaBOBUX CHCTEMAaX Ma€ 6yTH 3MeHIeHa. [ipHicTs He
MOXKe OYTH IIPUHIJUIIOM IIPaBa, OCKIABKH € CKOpiIlle IPHHIIUIIOM BiATIOBIAQABHOCTI.
© O. Meakesik, 2022
© B. Meaxkesik, 2022
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Oc6itopa Meaxkesik i B’sipa MeAKeBik. ABi KOHIieIIii riAHOCT: PO 3aHeNmaA CBOGOAM BOAl y IpaBi

Amnoranis. Y 11iif CTaTTi AOCAIAXYETCS PAAMKAABHA 3MiHA, SIKy MM MOYKEMO CIIOCTepiraTH B CyJacCHOMY
IOPHAMMHOMY PO3yMiHHi riAHOCTI. Te, 1o ATOAVHY CAi TOBaXKaTH 3apaAr Hel caMoi, € HAPDKHUM KaMeHeM
HAIIIMX Cy9aCHUX CYCITIABCTB, IO 3aKpillA€He y HAIIMX 3aKOHAX i KOHCTUTYIiAX. OAHAK MOHATTS NIAHOCTI
i AAQETDCS IPUHIIUIIOBO Pi3HUM TAyMadeHHsIM. TouHilTe, MI AOCAIAKY€EMO ABi Taki Teopii riaHoCTi,
a came: “Teopito riAHOCT], 3aCHOBaHy Ha cBO6OA BOAL,” sika acoriroerscst 3 Immanyirom Karrowm, i “Teopiro
TIAHOCTI, 3aCHOBaHy Ha A0OPOOYTI,” SIKy HEIIOAABHO BiACTOIOBAB AAaH AxkeBipT. Mu cTBepaXyeMO,
IO CyYaCHHM Iepexip Bip Mepuioi A0 Apyrol Teopil € HPO6A€MaTI/I‘~IHI/IM, O-Teplle, OCKIAbKY BiH
€ IIPOSIBOM 3aHeIlaAy CBOOOAU BOAI B HAIIUX ITPABOBHX CHCTEMAX, i, IO-APYTe, TOMy IO A06poOyTHA
TeOpis riAHOCTI YaCTO MPUpPIKA€E Ha TOPasKy cama cebe. Y 11iit cTaTTi BIATIOBIAHO CTBEPAKYETHCS, 11O
MU IIOBUHHI IIOBEPHYTHCA AO TEOPil CBOOOAHM BOAI. BukoprcToByOUr aHTHHOMIYHE IIPOYHTAHHS TeOpii
Kanra, MU cTBepAXXYEMO, IO PalliOHAABHI ATOAH MAIOTh 6yTH caMi cobi 3aKOHOAABLISIMH i 110 cdepa
3aKOHOAABYOI AISIABHOCTI IIOBUHHA 6yTH obMesxeHa MipKyBaHHSIMH TIAHOCTI.

KarouoBi caoBa: rigHicTb; cB060A2 BOAL; A0Op06yYT; aBTOHOMIs; KaHT.
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Oc6itopa MeakeBuk 1 Bpsipa MeAkeBHK. ABe KOHIIEIITHA AOCTOHHCTBA: 00 yIrapKe CBO60ADI
BOAH B IIpaBe

Annoranyst. B 91011 cTaThe HCCACAYeTCS PAAUKAABHOE H3MEHEHHE, KOTOPOE MbI MOXKEM HAOAIOAATH
B COBPEMEHHOM I0PHANIECKOM [IOHMMAHUU AOCTOMHCTBA. T, 4TO YeAOBEKA CAEAYET YBAXKATh PAAU
HETO CaMOT'0, IBASIETCS KPAEYTOABHBIM KAMHEM HAIINX COBPEMEHHBIX OOIIeCTB, 3aKPEIACHHBIM B HALIUX
3aKOHAX M KOHCTUTYLHsAX. OAHAKO OHSATHE AOCTOMHCTBA IIOABEPIaeTCsl IPUHIUIIMAABHO PasHbIM
TOAKOBaHUSIM. TOUHee, MBI HCCAEAYEM ABE CAEAYIOLHE TEOPHU AOCTOMHCTBA,  IMEHHO: “TEOPHIO
AOCTOHMHCTBA, OCHOBAHHYIO HA CBOOOAE BoAH,” acconuupyemyio ¢ Mimmanynaom Kanrom, u “reopuro
AOCTOHMHCTBA, OCHOBAHHYIO Ha 6AAroCOCTOSIHIHY,” HEAABHO OTCTaNBaeMyko AAaHOM AAkeBUPTOM. MbI
YTBEpKAA€EM, YTO COBPEMEHHBII IIEPEXOA OT IIEPBOI KO BTOPOI TEOPUH IIPOOAEMATHYIEH, BO-IIEPBbIX,
IIOCKOABKY OH SIBASIETCS IIPOSIBACHHEM YIIaAKa CBOOOABI BOAU B HAIIUX IIPABOBBIX CUCTEMAX, H,
BO-BTOPBIX, IIOTOMY 4YTO 6AArOIIOAyYHAs TEOPHS AOCTOMHCTBA YaCTO OOpeKaeT Ha IOpaKeHre caMma
ce0s1. B 91011 cTaThE, COOTBETCTBEHHO, YTBEPIKAAETCS, ITO MBI AOAXKHDI BEPHYTHCSI K TEOPUH CBOOOABI
BoAH. VICIIoAb3yst aHTHHOMIYECKOe ITpouTeHre Teopuu KaHTa, Mbl yTBepiKAQEM, UTO pPaljliOHAABHBIE
AIOAM AOAXKHBI OBITh caMU cebe 3aKOHOAATEASIMU U 9TO 0OAACTb 3aKOHOAATEABHON AEATEeAbHOCTU
AOAKHA OBITH OrpaHHYeHa COOOPAKEHISIMU AOCTOUHCTBA.

KaroueBbie cAOBa: AOCTOMHCTBO; CBOO0AA BOAM; OAATOCOCTOsAHME; aBTOHOMUS; KaHT.

Asbjorn Melkevik and Bjarne Melkevik. Two Concepts of Dignity: On the Decay of Agency
in Law

Abstract. This paper examines the radical shift we can observe in the modern legal understanding
of dignity. That one should be respected for one’s own sake is a cornerstone of our modern societies,
enshrined in our laws and constitutions. The idea of dignity, however, is subject to fundamentally
different interpretations. More precisely, we examine two such theories of dignity — namely, the
“agency theory of dignity,” associated with Immanuel Kant and based on people’s capacity for free
will, and the “well-being theory of dignity,” recently championed by Alan Gewirth and regarding
dignity a kind of intrinsic worth that belongs equally to all human beings as such. Kantian dignity
means that we should endorse strong negative duties, but not positive duties, such as duties of
welfare. From Gewirth’s one we can derive rights not only of negative freedom, but also duties of
well-being toward others.

The modern shift from the former to the latter, we argue, is problematic, first, inasmuch as it is an
expression of the decay of agency in our legal systems, and, second, because the well-being theory
of dignity is often self-defeating, hurting the well-being of the worst-off and lowering total welfare
in society. This paper accordingly maintains that we should go back to the agency theory of dignity.

Using an antinomian reading of Kant’s theory, we maintain that rational people are to be their
own lawmaker and act from laws they themselves made, that the scope of legislative activity should
be limited as a matter of dignity, and the role of dignity should be reduced in our laws. The main
conclusion is that dignity cannot be a principle of law, as it is rather a principle of responsibility.

Keywords: dignity; agency; well-being; autonomy; Kant.
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IHOOPMALIA /14 ABTOPIB

Pepxoaeris mpuiiMae A0 PO3TASIAY CTATTi, IepeKAAAH, peljeH3il, Orasay, iHnpopmarito
PO MOAil y mapuHi ¢pirocodii mpaBa Ta 3araAbHOI Teopii mpasa.

CraTTi MaIOTh MICTUTH HayKOBY HOBU3HY, BPAaXOBYBaTH IIPOBiAHI CydacHI myOAikaril
3 BIATIOBIAHOI IIPO6AEMATHKHY 1 iCTOPIIO 1i PO3IAsIAY, BIAIIOBiAQTH HAyKOBOMY IPOdiAt0
XXypHaAy. 3 TEKCTY Ma€ OyTH 3p0O3yMiAo, SIKY IpOOAeMY IOCTAaBACHO, SIKOIO € MeTa CTaTTi
Ta SIKi BUCHOBKH 3 II0OCTAaBAEHOI IIPOOAeMH 3p0OAEHO.

PimeHHs M[OAO MOXAMBOCTI PUNHATTSA AO APYKY 3AIFICHIOETbCA 3a pe3yAbTaTaMU
“MOABIFTHOTO CAINIOr0” perieH3yBaHHSI.

Iepeapyx omy6AikoBaHUX MaTepiaAiB XXypHAAY 3AIMCHIOETHCS TIABKH 3 AO3BOAY aBTOpPa
i pepakuii.

ITiaAroToBKa Ta IOAQHHS PYKOIHUCY

Pyxomuc moaaeTbcst yKpaiHChKOIO, AHTAIHCHKOI0 460 POCIHCHKOI0 MOBAMH.

Pyxomnuc nosunen micTuTh:

1) indpopmanito npo aBTOpa yKpaiHCHKOIO Ta AHTAiHIChKOI0 MOBamu (TIpisBuIe, iM's, 110
6aTbKOBi, HAYKOBHII CTYIIiHb, y4eHe 3BAHH, MiCIje OCHOBHOI pOOOTH, 10CaAd, MOMITOBA
appeca, eaeKTpoHHa appeca, Homep Teaepory, ORCID ID);

2) OCHOBHHIA TEKCT CTATTi;

3) 6i6aiorpadio;

4) iM’st Ta mpisBUINe aBTOpPA, HA3BY CTATTi, aHOTAL}i10 Ta KAKOYOBi croBa (S—-10 cais)
TpboMa MoBaMH (yKpaiHCbKa, pocificbKa, aHTAifcbKa).

Yest indopmaryist TOBHHHA MICTHTUCD B 0AHOMY daiiai y popmati .doc abo .docx. Hassa
¢aiiay Mae CKAAAATHCS 3 TIPI3BUINA AaBTOpA Ta Iepmux 3—4 CAiB Ha3BH.

PexomenpoBauuit 06csr pykonucy — Bip 20 Ao 40 Tuc. 3HaKiB (3a MOTOAKEHHSIM
3 pepaxiiiero — Ao 60 Tuc. 3HaKiB).

SKmo y cTaTTi BHUOKpEeMA€HO TeMaTHdHi po3pian (6a5KaHO), TO cAip 3acTOCOBYBaTH
HYMepYBaHHS PUMCHKMMU TP PAMH.

IToast — 2 cm, BiacTym Bip AiBoro kparo — 0,5 oM, mpudr Times New Roman, posmip mpud-
Ty 14, MixpsiakoBuit inTepBaa — 1,5. Bibaiorpadis ta aHoTarii moparorbest mpudrom 12,
MbKpsAAKoBul inTepsaa — 1,0.

Martepiaau opAQIOThCs eAeKTpOHHOIO nomTolo philosophyoflawjournal@gmail.com.

Hanmncanus aHoTamii

ITy6aixanist He QaHTAIICHKOI0 MOBOIO CYIPOBOAXKYETHCSI AHOTAL[I€I0 AHTAINCHKOIO
MOBOIO 0Ocsirom He MeHII sk 1 800 3HaKiB, BKAIOYAIOUH KAIOYOBI CAOBQ; IyOAiKallis He
YKpPaIHCBKOI0 MOBOIO CYIIPOBOAXKYETHCSI AHOTAII€I0 YKPAIHCHKOIO MOBOIO 00OCSIroM He
MeHI siK 1 800 3HaKiB, BKAIOYAIOUH KAIOYOBI CAOBA. 3 TEKCTY aHOTALil Ma€ 6y TH 3pO3yMiAo,
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AKy IpobAeMy IIOCTABACHO, Y YOMY IOASITA€ OCOOAMBICTD AOCAIAHHIIBKOTO IHAXOAY, SIKi
BHCHOBKH 3pOOAEHO Ta B UYOMY IOASTa€ iX HAyKOBAa HOBU3HA. AHOTAILIs AO MOAEMIUHOT
CTaTTi Ma€ MICTUTH OIIKC ITIOAEMIYHUX ITO3UIJil.

Odopmaenns 6i6aiorpadii

Bibaiorpa¢iro He0OXiAHO PO3MILIyBaTH MiCASI TEKCTY CTATTi Ta CKAAAATH 3ripHO 3 Jukazo
cmuav: surocku ma 6ibriozpadis (Chicago style: notes and bibliography). Aus. https://
www.chicagomanualofstyle.org/tools_citationguide/citation-guide-1.html. Asxepeaa
posmimyioTbcst 3a aadasirom. Hassu sxypHaaiB ckopouysaru He norpi6Ho. Criucok Bu-
KOPHCTaHUI AXXepeA Mae 6yTu HappykoBauuii 3 BuctynoM 0,5 cm. Bibaiorpadis mopaerses
AaruHune0. ONUc KUPUAMYHUX AKepeA HeOOXiAHO TTepeKAACTH aHIAIMCHKOIO Ta 3a3Ha-
YUTU MOBY OpuriHaAy. Hassu nepiopM4HUX BUAAHD Ta BUAABHHIITB He IIePEKAAAAIOTHCA,
a TpaHcaiTepyoTbcs. Hampukaaa:

Sartre, Jean-Paul. Being and Nothingness: An Essay on Phenomenological Ontology.
[In Ukrainian.] Kyiv: Osnovy, 2001.

HasBu a>xepea MOBaMH, SIKi BAKOPHCTOBYIOTb AQTHHHITO, HA AHTAINCHKY He ITepeKAAAAFOTDCA.

ITicast cimcky AXkepeA AATUHHIIEIO IOAAETHCS TOM CAMUM CIIMCOK MOBAMH OPHTiHAAY.

IIpaBuAa nuTyBaHHS M IOCHAAHHS Ha AJKepeaa

Y TekcTi cTaTTi MalOTHh 6yTH AOTPHMaHI 3araAbHi IPaBUAA LUTYBAHHSA ¥ IIOCHUAAHHSA
Ha BUKOPHUCTAHI AXepeAa 3TiAHO 3 Yukazo cmuav: sunocku ma 6ibaiozpagis. Ilocuaanus
Ha HOPMATHMBHI aKTHU Ta CYAOBI CIIPaBU IIOAQIOTHCS 3TIAHO 3 MDKHAPOAHUM CTHAEM LIUTY-
BaHHS Ta OCUAAHHS B HayKoBuX poboTax Ockora cmuas (OSCOLA Style). Aus. https://
www.law.ox.ac.uk/sites/files/oxlaw/oscola_4th _edn hart 2012.pdf (c. 13-32).

Heo6xiAHO BUKOPHCTOBYBATH IIAPSIAKOBI 616Ai0rpadivHi IIOCHAQHHS, SIKi TOAQIOTHCSI
MoBoOI0 opuriHaay. ITip yac HymMepyBaHHS MAPSAKOBHX 6i6AiOrpadiuHIX OCHAAHD TOTPIOHO
3aCTOCOBYBATH HACKpPi3He HyMepyBaHHs B MeXax yciel cTarTi apabcbkuMu nudppamu.
I[TiapsiAkoBi 6i6AiorpadivHi MOCHAAHHS IOBUHHI Oy TH HAAPYKOBaHi 3 BUPiBHIOBAHHSIM IO
mupuHi; mpuT Times New Roman, poamip mpudry — 10, mixxpsaxosuit inTepsaa — 1,0.

AASI BUAIAGHHS B TeKCTi IIUTAT BUKOPUCTOBYIOTHCS AATIKH “...”. SIKIIIO B IIUTOBAaHOMY TeKCTi,
Y3SITOMY Y AQIIKH, € iHIIi IUTYBAHHS Ta iHII CAOBA a60 BHCAOBH, IO MAIOTh YXKUBATHCSI
B AQITKAX, AOIIIAbHO BUKOPUCTOBYBATH Pi3Hi Aarky — 30BHimHi “...” i BHyTpimHi *..." ITurara,
AKa CKAQAAETHCSA 3 TUATH i Giabine psAKiB TekcTy (6AOKOBa JUTaTa), HOAAETHCS B TEKCTI
3 HOBOTO psaka 12 mpudTom 3 abzanHUM BIACTYIIOM 3AiBa AASI BCI€l IUTATH i He 6epeTbc51
B Aanku. [Tepep 6AOKOBOIO IJUTATOIO Ta IiCAS Hel MAe OAUH PAAOK BipCTyIIy.

SIK1110 aBTOP CTATTi, HABOASYH LIUTATY, BUAIASIE Y Hill A€SIKi CAOBa, p06I/ITbCH CIelliaAbHe
sacTepesxenns, Hanp.: (kypcus miit. — C. L).

1/2022 Oinocodia npasa i 3aransHa TeopiA npasa  I1SSN 2227-7153 201



PenaryBanns i kopekrypa O. I1. Kpacuenko

CBiJIOLITBO TIPO JICPIKABHY PEECTPAIFO JPYKOBAHOTO 3ac00y MacoBoi iHpopMmarrii
cepis KB Ne23923-13763 P Bix 03.04.2019

[igmucano no apyky 20.10.2022.
®dopmar 70x100/16. ITamip opcernuii. [aprHiTypa Arno Pro.
VM. mpyk. apk. 16,3. O6m.-Bua. apk. 15. Tupax 100 mpum.
Bu. Ne 3081

Bunasens — Bunasaunrso “IIpaso”

HarmionaneHoi akagemii mpaBoBUX HayK YKpaiHH

Ta HarioHapHOTO IOPHINYHOTO YHIBEpPCUTETY iMeHi SlpocnaBa Myxaporo,
Byn1. UepHuteBchka, 80-A, Xapkis, 61002, Ykpaina
Ten./dakc (057) 716-45-53
Caiir: https://pravo-izdat.com.ua
E-mail ans aBropis: verstka@pravo-izdat.com.ua
E-mail quist 3amoBnens: sales@pravo-izdat.com.ua
CBiZOUTBO PO BHECEHHS Cy0’ €KTa BUAABHUYOI CIIPaBH
10 JlepkaBHOTO peecTpy BUJIABLIIB, BUTOTOBIIIOBAYIB i PO3MOBCIOKYBA4iB
BuIaBHUYOT Tpoxykii — cepist JAIK Ne 4219 Bix 01.12.2011

BurorormoBau — TOB “TIPOMAPT”,
Byl. BecHina, 12, Xapkis, 61023, Ykpaina
Ten. (057) 717-28-80
CBiIOLTBO TPO BHECEHHS Cy0’ €KTa BUIaBHUYOI CIIPaBH
10 Jlep’kaBHOTO peeCTpy BHUIABIIIB, BUTOTOBIFOBAYIB 1 PO3MOBCIOKYBaUiB
BUAaBHUYOT ponykuii — cepist JIK Ne 5748 Bix 06.11.2017



