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eHTpaAbHA TeMa HOMepa — [IUTAHHS [P0 MOKAMBICTb (260 HEBIABOPOTHICTb ) HOBOTO

CYCIIABHOTO AOTOBOPY, CTOPOHOIO SIKOI'O IOPSA i3 CYCIIIABCTBOM i AEP>KaBOIO Ma€

craTu 6i3HeC, BIIAMB SIKOTO Ha IIOBCSKAEHHE XXUTTS AIOAEH | HABITh Ha CaMy AepIKaBy
crae Bce 6iabur cyTTeBUM. BisHec po3rasipaeTbest sik Ge3nocepeHiit HOCI 0608 13KiB y cdepi
IIPaB AFOAMHH, OCOOAMBO B CUTYALIisIX, KOAH A€P)KaBa € HAATO CAAOKOI0, 06 3abe3meanTu
3aXHCT IIPaB AIOAUHH, a00 KOAU HAETHCS PO cdepy aBTOHOMHOTI'O IIPOCTOPY, AO SKOTO
AeprKaBa He MOBHHHA BTpydaTucs. CycmiAbcTBO moTpebye BUpOOACHHS MeXaHi3MiB, sKi
6 rapaHTyBaAH BIATIOBIAHICTD HEAEPIKABHOIO PEryAIOBAHHS, IO IOXOAUTH Bip 6i3Hecy,
$yHAAMEHTaABHUM IIPABOBUM IIiHHOCTSIM — IIOBaru AO IiAHOCTI AIOAMHH, CIIPaBeAAUBOCTI,
CBO0OOAH, PIBHOCTI. AKTYaAI3yIOTbCS TUTAHHS I[OAO 3aCTOCYBAHHS BUMOT BEPXOBEHCTBA
IIpaBa A0 CpepH TaKOTrO HEAEPXKABHOTO PETyAIOBAHHS, HOTO POAi B MOMEHTH AeMOKPATUYHUX
IIEPEeTBOPEHD Y CYCIIIABCTBAX, @ TAKOX LII0OAO MEXAHI3MY “CTPHMyBaHb i IPOTHBAr” Yy CUTYAILil,
KOAH 0i3Hec mepeOyBae 103a Aep>KaBHUM KOHTpoAaeM. OKpeMoro aHaAidy morpebyoTs
3000B’s13aHHs Oi3HECY B CUTYaLlisiX rA06aAbHIX HebOesmek. KopropaTusHa BiAIIOBiAQABHICTD
TIOBA)XaTH IIPaBa AIOAUHY, 3a6e3TedeHHs HaaexHoi o6auHocTi B cdepi npas aropnan (human
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rights due diligence), HeaepkaBHi MexaHi3MU IPAaBOBOTO 3aXMCTY — ILji Ta iHIIi IOHATTS,
SKi CTAaIOTh HEBiA€MHOIO YaCTHHOIO IOPUANYHOI IPAKTUKH CbOTOAHI, TOTPeOyI0Th CBOTO
OCMUCAEHHS 3 TOYKHU 30Py IOPUAUYHOI HAyKH.

BopHoYac TemaTHKa 6i3Hecy i IpaB AIOAUHH € Ay>Ke HOBOIO 3 IIOTASIAY 1i HAyKOBOTO
OCMMCAEHHS i HAA3BUYaMHO AMHAMIYHOIO — 3 OTASIAY Ha TE€MIIH 11 pO3BUTKY Ha IPAKTHUIIL.
OaHa i3 TepIINX TeMATHIHUX AUCKYCii B YKpaiHi BiaGyaacsiy 2017 p. y Mexxax XapKiBCbKOTO
MDKHApPOAHOTO IOPUAMIHOTO $OpyMy. BIATOAL B KpaiHi BiAOYANCS IIOMITHI IO3UTHBHI 3py-
IIEHHS y PeaAi3aliil CTaHAAPTIB IIPaB AIOAUHH ITiA YaC 3AIMCHEHHS T'OCIIOAAP ChKOI ALSIABHOCTI.
Tak, aoo HanionaAabHOI cTparerii mpaB AIOAMHY yBiIIOB po3pis 16 “3abesnevenHs mpas
AIOAVHY TTi A 9aC 3AIFICHEHHS TOCIIOAQPCHKOI AlsiapHOCTI” (3aTBepaskeHo Ykasom [Ipesupenta
Ykpainu Big 24 6epesns 2021 p.). Ao iHIIOro AOKyMeHTa — [AQHY 3aXOAIB i3 BUKOHAHHS
Konnenuii peaaisanii aep>xaBHOI HOAITHKHU Y cdepi CIIPUSHHS pO3BUTKY COLIIaABHO BiATIO-
BipaAbHOTO 6isHecy B YKpaiHi Ha epiop A0 2030 poxy (3aTBepAXKeHO pO3HOPAAIKEHHIM
Ka6inery Minictpis Ykpainu Bip 1 aunus 2020 p. N2 853-p) BKAI0OYEHO MOMyASIPH3aLi0
NPUHIUIIB 1 CTAHAAPTIB COLIIAABHO BiATIOBIAQABHOTO 613Hecy B YKpaiHi BiATTOBIAHO A0
noaoxxenb Kepisuux mpunrunis Opraxisaiiil ekoOHOMIYHOTO CITiBPOOITHUIITBA Ta PO3BUTKY,
Kepisuux npunnunis OOH 3 nuTaup 6i3Hecy Ta npaB AIOAMHH, [A06aABHOTO AOTOBOPY
OOH, a Takox MO3UTHBHOTO AOCBIAY Ta IPAKTUKH CY6’€KTIB rOCIOAAPCHKOI AISIABHOCTI
IIIOAO COILIiIaABHO BiAIIOBiAAABHOTO 613Hecy. ImnaemenTanist Kepisuux npunnunis OOH
3 IUTaHb 6i3HeCy Ta mpaB AIOAMHK 3 2019 p. € OAHNM 3i CTpaTeriYHUX HAIPSIMIB ALSIABHOCTI
YnosroBaxxeHoro Bepxosnoi Papu Ykpainu 3 mpaB AIOAMHH.

ITe aasexo He MOBHUM ITepeAik CBiAU€HD TOTO, IO Ha IIPaKTHUII TeMaTHKa 6i3Hecyi paB
AIOAVMHH IIPUBEPTAE AO cebe yBary sk i3 6OKy Aep>KaBH, TaK i HEAEP)KaBHHUX Cy6 €KTiB.
BoaHOYac BKa3aHUI PO3BUTOK BiAOyBaeThcs 6e3 HAAEKHOTO HAyKOBOTO 3a0e3IedeHHs;
aKaAeMivHI AOCAIAXKEHHS 3 IPObAeMaTHKU 6i3HeCy i IIPaB AIOAUHU [PAKTHIHO BiACYTHI;
YKpaiHCbKi aBTOPHU 3aAUIIAIOTHCS MAAO IHTETPOBAHUMHE AO HAYKOBOI'O AUCKYPCY 3 IIUTaHb
6i3Hecy i IIpaB AIOAMHU Ha TAOOAABHOMY i periOHAAbHOMY PiBHSX.

ITe#t crieriaAbHUH BUITYCK TOKAUKAHUH IPUBEPHYTH yBar'y HAyKOBOI CIIABHOTH YKpaiHK
AO THX HANIPALIIOBAHb, AKi BXX€ HASBHI 1 IPEACTABACHI Pi3HUMU IOPUAMYHUMH IIKOAAMH
B YKpaiHi, a TAKOXX OKPECAUTH HAIIPSIMU IIOAAABIINX AOCAIAYKEHD 1 HAyKOBUX OOTOBOPEHb.
KpiM Toro, aBTOpamu CIeriiaAbHOr0 BUITYCKY CTAAU HAIIi KOAETH 3 I SITH IHIINX KPAIH CBITY,
IO € MEePIIMM KPOKOM AO 3aAydYeHHs YKPalHCHKHX HAYKOBIiB AO TAOGAABHOTO ITOPSIAKY
AEHHOTO B TeMaTHIi Oi3Hecy i IpaB AIOAMHH i, OAHOYACHO, IPUBEPHEHHS YBarH CBiTOBOI
CIIIABHOTH AO PO3BUTKY HAYKOBMX HAITPAI[IOBAHb 3a LIUM TeMaTHYHUM HAIIPsIMOM B YKpaiHi.

HaraApHIiCTb IIMX IMTaHb 3pPOCTAE Y 3B’ 53Ky 31 3HAYHOI AKTUBI3AL[i€I0 3yCHAD i3 I10-
CHAEHHS CTAaHAAPTIB BiAIIOBiAAABHOI 6i3Hec-moBeAIHKH it IHCTPYMEHTIB 3abe3nedeHHs X
edpekTHBHOI peaaisanil B €pomneiicbkoMy Coro3i 30kpeMa Ta B cBiTi 3araaom. 10 6epesHs
2021 p. €spomneiicokuii ITapaamenT migTpuMas nponosurio 3 yxsaseHHs “EU Directive
on Mandatory Human Rights, Environmental and Good Governance Due Diligence”
(“AmpexruBa €C moa0 0608 I3K0BOI IIPOLIEAYPU HAAEXKHOI 06aYHOCTI 3 IPaB AIOAUHH,
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HAaBKOAMIIHBOTO CEPEAOBHINA | HAAEKHOTO YIIPABAIHHSA); aKTUBHO PO3BHBAETHCS 3aCTOCY-
BaHHI ESG-inpuKaTOpiB (exoaoris, coriaAbHi MUTAHHS, YHpaBAiHHH) Ta iIHTepeC AO HHX i3
60Ky 6i3Hec-CIIABHOTH, 0COOAMBO B iHBECTUIMHUX IPOEKTAX; BxKe 28 KpaiH CBiTy MalOTh
HarmionaapHi maanm At i3 6i3Hecy 1 IpaB AIOAMHH; IIOCTE KOAO 06r030peHb MpOMIIOB
poeKT MIXKHAPOAHOTO IOPHAUYHO OOOB’I3KOBOTO AOTOBOPY 3 Oi3HeCy i MpaB AIOAHHH.
Kpainu — yaenu €C AeMOHCTPYIOTH IIPOTpeC y MUTAHHSX Oi3HeCy i IIpaB AIOAUHH, XO4a
i1 HepAOCTaTHbO MBUAKUE. Hacamnepea iaeTbcs mpo 3MiHM Ha piBHI TPaBOBOTO PeryAIOBaHHA.
CyTTEBMM OIITOBXOM AAS LIbOTO € 3aKOHOAABYI KpOoKH, 30kpeMma Ha piHi €EC (0co6auBo
Green Deal i Sustainable Finance, sixi IprAiAvAK 3HA4HY yBary coLiaABHUM eAeMeHTaM) i Ha
HAIiOHAABHOMY piBHi okpemux kpain (HivMeqdrHa yXxBaAMAa 3aKOH IIPO HAAEXKHY 06a4HICTh
y cdepi mpaB AIOAMHHU y AaHIIOTaX nocTaBok, HopBseris Takox sampoBapuAa BiATIOBiAHI
3aKOHOAABYI 3MIHU; Y (DpaHui'l' ta HipepaaHpax BiAITOBiAHE 3aKOHOAABCTBO BiKe Aie).

L1i 3miHu 6YAyTb 3HAYHOIO MipOIO BIIAMBATH i Ha cuTyaiio mo3a €C, apxe KOMMIaHil,
Harpuxaap, Cxianoi €Bponn i LlenTpasbHOI A3ii, BXOASTD AO AQHIJIOTIB IIOCTAaBOK KOMIIAHIH,
3apeectpoBanux B €C. Y perioHax, siki He MalOTh 3000B’I3yI040OTO IIPABOBOTO PETYyAIO-
BaHH$, YaCTKOBO KOMIIEHCYIOTb Ile aKTUBHUM PO3BUTKOM CYAOBOI NPAaKTHKH Yy CIIpaBax
IIJOAO HETaTHBHOTO BIIAMBY bi3Hecy Ha mpaBa AtoAuHHU. HarnjioHaAbHI cyAH Bce akTHBHiIIe
3BEPTAIOTHCSA AO CTAHAAPTIB BiAITIOBIAAABHOIL 6i3HEC-TIOBEAIHKH, OI[iHIOIOUH Ail TUX YU iHIIUX
Cy0’€KTiB rOCIIOAAPIOBAHHS, 30KpeMa i KOAH HAETbCS IIPO AAHIJIOIU IIOCTABOK, @ TAKOX
IIpO MOPYIIEHHS NPaB AIOAMHH, AOITYIIleHi Ha TEPUTOPil IHIINX AEPKaB.

TemaTraHMil HOMep MOYHUHAETHCS 31 cTarTi OAeHH YBapoBoi “BisHec i mpaBa AIOAMHHU:
KAIOYOBI IMUTAHHs Teopil mpasa,” y SIKiil BOHA 3BepTA€ yBary Ha HeOOXiAHICTD BU3HAHHS
6i3Hecy IpsSIMUM aApecaToM BUMOT y cdepi IpaB AIOAUHM, IOWUPEHHS Ha IPUBATHUX
Cy6’exTiB BUMOT BepPXOBEHCTBA IIPaBa, 3a0e3reueHHs 3MiCTOBHOI Ta IIPOLjeAy PHOI A€TiTHMALHI
6izHecy, IO € IIEPEAYMOBOIO HOBOTO CYCITIIABHOTO A0TOBOpPY. OKpeMa yBara IpUAIAsIEThCS
CUTYALIisIM, KOAU AepiKaBa He 3AINCHIOE ePeKTHBHUI KOHTPOAD HaA AISABHICTIO CY6 €KTiB
rOCIIOAAPIOBAHHS, SKi MAIOTh BAAQAHHH BIIAMB Ha XUTTS CYCIILIAbCTBA. Konnemnmnia 613Hecy
i mpaB AtoAUHM, OYAYYH BIAIIOBIAAIO Ha CY4aCHI BUKAMKHU “HECIIPABEAAUBOTO COLIAABHOTO
AOCBiAy,” 3MyIIIy€ IIepeTASIHY TH KAACHYHI IIOTASIAU Ha AAPEeCaTiB BUMOT Y cdepi IIpaB AIOAHHH,
MeXaHi3M Ail IpUHIIMITY BepXOBEHCTBA IIPaBa, BUMOTHU SKOT'O MAIOTh MOIIMPIOBATHCS Ha
IPUBATHUX CY0 €KTIiB TAKOXK, i, 3pELITOIO, IEPETASIHYTH CaM CYCITIABHUI AOTOBIp 3 OTASIAY
Ha 3HAYHUI BIIAWB, SIKHI 3AIMCHIOE 0i3HeC Ha OPTaHi3aliiio SKUTTS y Cy4aCHOMY CYCITIABCTBI.

Tanna I'yaeBcpka i AropmMuAa Apamuc cBoro crartio “KoHuemnuis 6i3Hecy Ta npas
AIOAUHU B KOHTEKCTi CyYaCHHUX TAOOAABHUX TPEHAIB” IPHUCBSITHAU MUTAHHIM bi3HeCy Ta
TIPaB AIOAMHU B €II0Xy MeTaMOAepHY (TOCTIIOCTMOAEPHY), KOAH CyIIepeYAHBi POLiecH
rao6aaizamii (Ta rAOKaAi3aui'1') €KOHOMIYHHX i IPaBOBUX BIAHOCHH OAHOYACHO CTBOPIOIOTD
HOBi MOXXAMBOCTI M KMAQIOTh BUKAMK AI€EBOCTi Ta epeKTUBHOCTI IOPUAMYHIX MeXaHi3MiB
3abe3nedeHHs IIpaB AIOAUHH y cdepi 6i3Hecy. ABTOPKH HArOAOIIYIOTS, IO HOIPH HeBHI
YCIiXH y IpOMOLII KOHIennii 6i3Hecy Ta IpaB AIOAMHH, aKTYAaAbBHHMH 32AMLIAIOTHCS
IHUTAHHS CIPOMOXHOCTI MIXXKHAPOAHOTO Ta HAI[lOHAABHOTO IIpaBa 3000B’s13aTu 6izHec

14 ISSN 2227-7153 Philosophy of Law and General Theory of Law 1/2021



BI3HEC | NPABA JIOAMHW: TEOPETWUYHI PE®NEKCII TA NEPCMEKTBK B3AEMOLIT

AOTPHMYBATHCS IIPaB AIAUHU. BU3HaueHO, 1110 KOHIjeNIIis 6i3HeCy Ta IpaB AIOAUHU 6a3y-
€THCA Ha KaTEropisix CyCIiAbHOTO IHTEpPEeCY, AKUI YCBIAOMAIOETHCS i BPAXOBYETHCS Yepe3
AOOpOBiABHE B3TTSI i peai3anifo BIATIOBIAHIX 30008 13aHb Cy6 €KTaMU I ATIPHEMHHUI[BKOT
ALSIABHOCTI Ta IIO3UTHBHI 30008 SI3aHHSI AeP>KABH Y Cdepi paB AIOAUHH.

Taxosx 3araAbHOTEOpeTHYHY XapaKTePHCTUKY KOHIIeMIil 6i3Hecy i mpaB AIOAMHH
AOTIOBHIOE IlepeKAap 3 aHrAilicbkoi Tekcry HepHnes: Aernapa Yepunua “KoproparusHi
30608 sI3aHH 3 IPaB AFOAMHH y cdepi coliaabHO-ekoHOMiuHuX rTpas” (Brepime omy6aikoBaHo
sk raaBy kuuru “Corporate Accountability under Socio-economic Rights” (Routledge,
2019)). ABTOp BUXOAUTD i3 PO3yMiHHS BaXXAHBOCT] COLiaAbHO-eKOHOMIYHHX IIPaB AAS
3abesreyeHHs 3aC00iB iCHYBAaHHS AIOAH i CTBOPEHHS AIOACHKHMX MOXXAHBOCTE, a TAKOX
$yHAAMEHTAABHOTO IX XapaKTepy 3 TOUKHU 30Dy 3AICHEHHS ITUBIAPHIX i IOAITHYHHX ITPaB.
ABTOp IeBeH, IO He AMIIe AeP>KaBH, a I KOPIIOpallii MAIOTb IeBHi 300608 13aHHS y cdepi
COIliaAbPHO-eKOHOMIUHMX IpaB. Yepes Te, mo COIliaAbHO-eKOHOMIUHI IpaBa MoB s3aHi
3 GiHAHCOBUMHM pecypcaMH, KOPIOpauil MOXYTb 3HAYHO CIPUSITH IX 3a0e3IeYeHHIO
B yMOBaX HeCIIPOMOXKHOCTI 3 60Ky AepiKaBH. AHAAI3YIOUHM OCOOAMBOCTI KOPIIOPATUBHUX
3000B’s13aHb y cdepi coliaAbHO-eKOHOMIYHHX ITPaB, aBTOp bepe 32 OCHOBY HETaTUBHY Ta
MO3UTHUBHY AUXOTOMIIO ITPaB AIOAMHH, a TAKOX ITAXiA, YTIAGHHM y MDKHAPOAHOMY IpaBi
IPaB AIOAUHH IIPO TPHU THIH 3000B’513aHb ¥ cdepi MpaB AIOAMHH — TIOBAKATH, 3aXUIIATH,
3abesmeuyBary. ABTOp POOHTH BUCHOBOK, IJO Y M@XaX KOXKHOTO i3 THITiB 3000B’I3aHb II0AO
COI}iaAbHO-eKOHOMIYHHUX MPaB KOPIIOpaIlil HECYTh K IPeBEHTHBHi (HeraTHBHi i TO3UTUBHI ),
TaK i AesIKi KOpUryBaAbHi (HeraTuBHi Ta TO3UTHBHI ) 30608 A3aHHS, 0COGAMBO TaM, A¢ BOHU
3AIFICHIOIOTH KOHTPOAD Ta/ab0 BIIAUB y 6e3nocepe,A,HiI71 6AM3BKOCTI Bip CBOIX oneparlii.

Y crarri Muxaiiaa CapunHa “EXTIIOAITHYHMI aHAAI3 IIPaBa Ta 3aXKCT IPAB AIOAUHHU
PO3KPHBAETHCS MEXaHI3M 3a0e3IedeHHsI IPAB AIOAUHH KPi3b IIPU3MY €KOHOMIYHOTO aHAAI3Y
TIpaBa Ta 3BaXKYBAaHHA KOHCTUTYIHHHUX IiHHOCTel. CriBBiAHOIIEHHS Mi>X eKOHOMIYHUM
aQHAAI30M IIPaBa Ta MPUHIUIIOM MPOMOPLIMHOCTI K KPUTEPIIB 3AIMCHEHHS 3aXHUCTY €KO-
HOMIYHHX i COI[iaAPHUX IIPaB [TOASITA€E y 3abe3meyeHHi 6aAQHCY IPUBATHOTO i IMyOAI4HOTO
iHTepeciB. ABTOp BUXOAMTD i3 TOTO, I[O HIPHUHIIUII IPOIOPI[iHHOCTI € BaXKAUBUM TIPU
BU3HAYEHH] 3acap 3amobiraHHs AUCKPUMIHALII Ta FAPAHTYBAHHS PIBHOTO AOCTYILY AO
COILIIaAbHOI AOIIOMOTH.

CrarTio FOaii PazmeTaeBoi “BisHec, paBa AFOAMHY Ta HOBUIA CYCITIABHII AOTOBIp Y LIPPOBY
eroxy IPUCBSYEHO IPOOAEMi YKAAAAHHS HOBOTO CYCITIABHOTO AOTOBOPY y LG POBY €IOXY,
3 ypaxyBaHHSIM OCOOAMBOCTEH OCTAaHHBOI Ta CKAQAHUX BHKAHUKIB y cdepi bi3Hecy i1 mpaB
AIOAMHH. PO3rAsIAQIOTHCS MUTAHHS HOTPeOH Yy MepeyKAAAAHHI TAKOTO AOTOBOPY, CKAAAY
CTODiH i H1Oro 0CHOBHMX yMOBax. HaroAomuryerbcs Ha TOMYy, 1110 Maiike HEKOHTPOAbOBaHA
ALSABHICTD i 3pOCTar04a MOTYTHICTh KOMITAHIM € HE EAMHOIO, OAHAK OAHIEIO 3 HallBarOMillIuX
IIPUYHH AASL IEPETASIAY KOHTPAKTY. ABTOPKA CTBEPAKYE, IJO THMH 0COOAMBOCTSIMH 11 PPOBOI
epH, SKi IT03HAYa0ThCS Ha MPUIMHAX YKAAAAHHS Ta 3MiCTi HOBOTO CYCIIABHOT'O AOTOBODY,
€ TaKi: 3HAYHA YACTHHA BCIX BUAIB ALIABHOCTI Cy0 €KTiB BiAbyBaeThcs B Kibepmpocropi abo
Ma€e OHAQIMH-KOMIIOHEHT; UPPOBi IHCTPYMEHTH HAA3BUYAFHO IIOLIKPEH] SIK y Iy OATYHOMY,
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TaK i B IPUBATHOMY >KHUTTi; AQHI CTAIOTb KAFOYOBUMHU AASI OYADB-5IKOT eKOHOMIYHOI, COLIIAABHOI,
MTOAITUYHOI AIIABHOCTI; 06CAT AQHMX BEAMUYE3HHUI, a IIBUAKICTB IX MIOIIMP €HHA HEUMOBIPHO
BUCOKA; PO3BUTOK CYCIIiAbCTB HEPiBHOMiPHHMI, i BiH IiACHAIOETHCA PP OBUM PO3PHBOM;
MOTYTHICTb 6i3HeC-CTPYKTYp 3pOCTa€, 30KpeMa i 3pOCTa€ iXHsI 3AATHICTb MOAUQIKYBaTH
MOBEAIHKY KOPUCTYBauiB IMPPOBUX iIHCTPYMEHTIB.

Orasip MiAXOAIB, 3aKAAACHUX Y IIPOEKTI MDXKHAPOAHOI YTOAU 3 6i3Hecy 1 IpaB AIOAMHU
3 TOYKH 30 Py KOHIeILil KOPIIOPATUBHOI A3BITHOCTI, HABOAUTS y CBOI#1 cTarTi “Po3pobxa
KOHIIEMNIil KOPIIOPaTUBHOI IA3BITHOCTI B MI>KHApOAHOMY IIpaBi: MOAEAL AASL YTOAM TIPO
6isHec Ta mpasa AtoauHn” Haas BepHas. ¥ Hill mpeacTaBAeHa aHAAITHYHA PaMKa, sIKa
IepeKAaAd€ KOPIIOPATUBHY IIA3BITHICTD Ha CiM OCHOBHHUX eAeMeHTiB. Bukopucrosyroun
II}0 AHAAITHYHY PAMKy, aBTOPKA CUCTEMATUYHO OL{HIOE YOTHPH MOAEAI, SIKi MOXYTb 6yTH
BUKOPHCTaHi B MailOyTHii YToAi Ipo 6i3Hec Ta paBa AIOAMHHU: MOAeAb KepiBHUX IpuHIMIIIB
OOH 3 nuranp 6i3HeCy Ta IPaB AIOAMHH, MOAE€Ab 3aTaAbHOI A€KAApALiil IPaB AIOAUHY,
IpOrpecHBHA MOAEAD i TpaHcdopMariiiiHa MoaeAb. CTaTTs Mae Ha MeTi 3pOOUTH CBiil BHECOK
y IIeperoBOPHHMII IIPOIjeC IOAO YTOAU Ipo bi3HeC Ta IMpaBa AIOAMHH Yepe3 po3 sCHeHHS
pi3HMX BapiaHTiB i MOXKAMBUX KOMIIPOMICIB MiXK HUMH, 6€pYyIH AO YBATU IIOAITHYHI peaaii.
YpewrTi-pewmr, y cTaTTi Ha KOPUCTH MOMKUPEHHS YTOAU PO 6i3Hec Ta IpaBa AIOAUHU
AOBOAUTHCS IIPOTPECUBHA MOAEADb KOPIIOPATUBHOI MIA3BITHOCTI, SIKa IIOEAHYE aMOiTHHIT
PO3BUTOK Mi>KHAPOAHOI'O IIPABa 3 PEAAICTMYHMMU IIE€PCIIEKTHUBAMH AEPXKABHOI IIATPHMKH.

Ille oana crarts Meprest AetHapa Yeprnya “KoHTypu Hal[iOHAABHIX TIAQHIB Aift IOAO
6i3Hecy Ta mpas AtoauHu B LlenTpaabniit Ta CxiaHiN €Bpormni” MArOTOBAEHA CIEI[iaAPHO
AASI IbOTO TEMaTUYHOTO HOMepa. ABTOp cTBepAXye, mo LlenrpaspHa i CxigHa €Bpona
9aCTO CTAIOTh 06 €KTOM 0OroBOpeHHs IiA ac AebariB mpo OizHec i mpaBa atopnau. Kpainu
B IJUX perioHax MalOTbh CIIIABHY iCTOPil0, AOCBip i KyabTypy. IIpaBa aropuHU it OCHOBHI
CBOOOAU B MHHYAOMY CHCTEMAaTHYHO mopyuryBaAsucs. Iicast mpoueciB oeMokpaTu3aii
KpailHU IOCTPAXKAAAY Bip HU3KH TOPYIIEHD IIPaB AIOAUHH, OB sI3aHKX i3 Humu. Koproparii
y perioHax 4acTo IpsiMO 260 OIIOCepeAKOBAHO BTPYYAIOThCS y IIPABa AFOAMHH i CYCIIIABCTBA
3arasoM. bisHec i mpaBa AIOAMHH B MHHYAOMY BiACTaBaAH Bip TAOOAABPHHX TIOAIN TaKOX
4yepe3 BIACYTHICTh IOTEHIIIAAY Ta 3aTaAbHOI HE3aAOBIABHOIL CHUTYalil 3 IpaBaMyU AIOAMHH.
Y crarTi omucani i obroBopeni kouTypu HanioHaAbHUX MAaHIB Aift i3 6i3Hecy Ta mpas
aropnan Yexii, [Toapmi, Autsu, I'pysii, Ykpainu ta CaoBeHii kpi3h mpHU3MY IX CHABHUX
i caabxux cropin. CTBepAXyeTbCs, mo cpepa OisHecy i mpaB AOAMHU B LleHTpaAbHii Ta
Cxipniit €Bpori 3po6uAa KPOK BIlepeA 32 OCTAHHE AECSTHUAITTS 3 MOMEHTY yXBaAeHHs
Kepisanx npunanunis OOH 3 nuTaup 6i3Hecy Ta ripaB AtopAuHU. [IpoTe paBa AIOAUHH CAip
i AQAl BTIAIOBAaTH B KHTTS, 06 e(eKTHUBHO 3aXHUIIJaTH AIOACBKY TiAHICTb HOCIiB IIMX IIPaB.

Apyra yacThHa TeMaTMYHOI'O HOMepa IIPUCBAYeHA MUTAHHAM IOPUAUYHOI IIPaKTUKH.
[i BiakpuBae crarTs Aamieaan Annn ITaMmaoHuM “BUKAMKH Ta MOKAMBOCTI pO3BHTKY
IpaB AIOAMHU i 6i3Hec-cepu B Bpasuaii Ta AaTuHChKilt AMepHLi: TeOpis CliABHOTO
KOHCTUTYLifiHOro npoexry aast Aaruncpkoi Avepuku (A Ius Constitutionale Commune).”
Y cBoiit crarTi 6pasuabchka MpopecopKa OMUCYE POAb CIIABHOIO KOHCTHTYLifHOTO
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IIPOEKTY AASL AATHHCBKOI AMepHKH (ICCAL) y 3MilJHeHHi iHBeCTHIIIIHOTO MOTeHIiaAy
KpaiH AaTHHCHKOI AMEpPUKH, CIIPOMOXHOCTI AATHHOAMEPUKAHCHKUX AepKaB i 6i3HeciB
noBakaTy Ta 3axumary npasa AlAMHA. ICCAL — 11e HOBIiTHS Teopisi, po3pobAaeHa ApMiHOM
¢on boraanai, Mapieaoro Mopaaec Anronianui Ta ®aasieto [TioBecan B IncTuryTi mo-
PIBHSABHOTO Iy OAIYHOTO IIpaBa i MbKkHapoAHOTO mmpaBa imeHi Makca ITaaHka, sika parse
CIIPUATH TpaHCPOPMAILil CYCIABHUX i MOAITUYHUX peaAil y AaTHHCBKIN AMepHIli 3aAAs
CTBOpEHHsI HeOOXIAHHUX YMOB AAsL 3MIIJHEHHSI AeMOKPpATil, BEepXOBEHCTBA IIPaBa Ta IPaB
AropvHU. HusimHzA cuTyanis y perioHi XapakTepu3yeTbcs HU3KOIO BUKAMKIB, 1IT0 MalOTh
Pi3HOIAQHOBHI XapaKTep: BUCOKi MOKA3HUKH OIAHOCTI, TAMOOKI COLiaAbHI PO3PHUBH, SIKi
0OMEXYIOTb AOCTYII AO MOXXAHBOCTEM, OCOOAMBO AASI HAMOIABII yPa3AUBHX BEPCTB Ha-
CeAeHHs; eTHIYHHUM IPyIaM i KOPIHHUM HapOAAaM He 3a0e3Ie4eHO 3aXUCT Ta IIOBAry IpU
peaaisarii MaKpOIPOEKTIB, HAPHKAAA, Y chepi BHAOOYBHOI IPOMUCAOBOCTI, BIACYTHICTD
HOPM i IPaKTHK PO 060B’s130K KOMIIaHil IOAO MIPOBEACHHS MIMPOKUX KOHCYABTALIIH i3
KOPIHHHMMH Ta NMA€MIHHMMU HapOAAMU 1 FApPAaHTYBaHH:A IXHbOI yYacTi B yCiX pillleHHAX
I0AO 6YAB-HKOFO BTPYYaHHS, 1[0 BIIAMBAE HA IXHI TEPUTOPIL.

Hika ABepaA3e 3BepTA€ETHCSA AO TEMATUKH AEPKABHUX 3aKyIIiBeAb. Y CBOIM CTATTi
“Kopymuisi 3 rOAOBH: BIIAUB IIOAITHYHOTO (pAaBOPUTU3MY HA [IPABa AIOAUHU B AEPXKABHUX
3aKYMiBASIX” aBTOP AOCAIAKY€ IIUTAHHS IOAO YIIPABAIHHS y cpepi Aep>KaBHUX 3aKyIIiBEAB,
30KpeMa KOPYILIi¥Hi CXeMH ITOAITHKIB Ta IXHIO POAb Y TAPAAOKCAABHIN BIACYy THOCTI IIpOrpecy
Yy IPUBEAEHHI CHCTEM AEPXKaBHUX 3aKYIIiBeAb Y BIAIIOBIAHICTb AO BUMOT IIPAaB AIOAMHH.
AHaAi3yr0uu IepBUHHI Ta BTOPUHHI AXKEPEAQ, BIH AEMOHCTPYE 3B SI3KH MK KOPYIILIAHOO
IIPAKTHKOIO Ta OLIMPEHUMU IPOOAEMAMH IIPAB AFOAMHH Y A€PKaBHHX 3aKyIIiBASIX. ABTOP
CTBEPAXKYE, IO IMAPHBAIOYU CUCTEMH AePXKABHUX 3aKyIIiBEAb, TOAITHYHA paBOPUTH3ALLiS
CTaBMTbD IIiA 3arpo3y NEepBUHHI €KOHOMIiYHI Ta BTOPMHHI COLIiaAbHI LIiAl 3aKyIiBeAb
i COpUYHMHSE HeCIPHUATAUBI HACAIAKM AASL ITPaB AIOAMHU. 1]i HACAIAKK 3aBAQIOTD IIKOAM
IPOMAASHCHKUM i TOAITUYHHUM, 2 TAKOXK eKOHOMIYHUM, COLIiAAPHUM 1 KYABTYPHUM IIpaBaM
AIOAVIHH Y HaIliOHAABHOMY KOHTEKCTi 30KpeMa Ta IepelIKOAXKAIOTh pO3BUTKY 3arasoM. Kpim
TOTO, I KOPYIILiMiHA AOMOBAEHICTD € MEPEIIKOAOIO AAS CIIPHSAHHS iHTEerpariil mpaB AFOAUHU
y chepy Aep>KaBHHX 3aKYIIiBeAb, a OTXKe, TAABMYE Iporpec y HoBoMmy mipxoai Kepisamx
npunnunis OOH 3 nuTaup 6i3Hecy i MpaB AIOAMHH, A TAKOXK IIOAOXKEeHbD, 1[0 CTOCYIOThCS
3B'SI3KY MiXK AepKaBOIO Ta bisHecoM.

Ao HOMepa TakoX YBIfIIOB IepeKAap crarti “IIpaBa mpariiBHUKIB, TpaliBHUKIB-MIirpaHTiB
Ta npodcmirok 3a KOHBEHIN€0 PO 3aXHCT IPaB AIOAUHHU i OCHOBOIIOAOXKHHUX CBO6OA,”
aBTopoM sixoi € npodecop ITayao IlinTo Ae AabOyKepKe, CyAAsT EBPOEICHKOTO CYAY
3 IIpaB AIOAUHH, podecop pakyabrery npasa, Karoannskuit ynisepcurer (M. Aicabon).
€BPOMENCHKHI CYA 3 [IPAB AIOAMHH 3pOOUB 3HAYHHI BHECOK Y 3aXHCT COI[laABHUX IIPaB
3araAOM i TPYAOBHX IIPaB 30KpeMa. Y CTATTi aKI[eHTY€EThCSI yBara Ha Y0TUPbOX OCOOAMBHX
HAIIPsIMaX, SIKi A6MOHCTPYIOTb 6araTcTBO IpeljeAeHTHOI IPAKTUKH B Liif cdepi. ITo-nepime,
aBTOp 3YNUHSETHCS HA IHAMBIAYaABHUX ITPOOAEMAX, ITOB SI3AHUX i3 3araAbHUMH ITPABAMHU
IPal[iBHMKIB, 3BePTal0YH YBary Ha IMTaHH: HECIIPaBEAAMBOIO 3BiAbHEHHS], IIPaBO Ha IIOBary
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AO TIPUBATHOTO i CIMEMHOIO XUTTsI, CBOOOAY peAirii Ta CBOOOAY BHPaXKeHHS ITOTASIAIB.
ITo-apyre, aBTOp 3yIMHHAETHCA Ha 3aXUCTI IIpaB IpariBHUKiB-MirpaHTis 3a KoHBeHIieto mpo
3aXHCT IPaB AIOAMHH i OCHOBOIIOAOXKHHX CBO00A. ITo-TpeTe, B cTaTTi pO3TAsSIAQIOTHCS IIpaBa
podCIiAOK y CBiTAL CBOOOAY 00’€AHAHB. I, BpeInTi-pentT, BiAA3€PKaAIOI0YH €KOHOMIYHUI
AAHAIIA(T MHHYAOTO AGCATHAITTS, HABOAUTDCS ITPeljeACHTHA IPAKTUKA 3aAAS AEMOHCT paltii
SIK 3aXOAHM XKOPCTKOI eKOHOMIT MOXYTb BIIAMHYTH Ha IIpaBa AIOAMHH, Ta sIK Cyp BiAIIOBiB
Ha Ije MpOoOAeMHe TUTaHHSL.

3axucT cB060AM KOPIIOPATHBHOTO KOMEPIIIHOTO BUCAOBAIOBAHHSI Ta PEKAAMHU Y KOH-
TEKCTi CTAHAAPTIB Oi3HecCy i IIpaB AIOAMHHE CTaB IIpeAMeTOM yBaru B crarTi Mapii Aykans
“3axucT KOPHOPATHBHOIO KOMEPIIFHOTO BUCAOBAIOBAHHS Ta PeKAAMH.” ABTOPKA, 30KpeMa,
I AKPECAIOE, IO OCHOBHUMU IIPUHIJUIIAMHE 3aXHUCTY CBOOOAYM KOPIIOPATHBHOTO BUPAXKEHHS
TIOTASIAIB T2 peKAaMu €: 1) KOpIopaljis Ma€ PaBo He AUIIe Ha 3aXHCT CBOGOAU BUPKeHHS
IIOTASIAIB i peKAAMH, IO 3aCTOCOBYETHCS He AHIIe A0 “iHpopMaryii” uu “iaei,” sIKi CIpUATANBO
(MO3UTHBHO) CHPUIMAIOTHCS CYCIIABCTBOM, a I Ha Ti, O PO3LIHIOITHCS K 06pasAuBi
9H OKy04i. TAKMMHU € BUMOTH IMAIOPAAI3MY, TOA€PAaHTHOCTI Ta IIHPOKOTO MHCAEHHI, 6e3
SKUX He iCHy€ ‘AeMOKpaTHYHOTO CyCIiAbCTBa;” 2) 3aXHCT CBOGOAM BUPAXeHHs KOPIopaLiit
I AASITA€ BUHSITKAM, sIKi, OAHAK, IOBUHHI TAYMAaUHTHUCSI CYyBOPO, 2 HEOOXIAHICTD OYAb-SIKUX
06MesKeHb TOBUHHA GYTH AOCTaTHBO NMEPEKOHAMBOIO; 3) BHHATKH i3 3aXHMCTY CBOGOAH
BHPQ)KEHHS ITOTASIAIB ITepeAbadaroTh iCHyBaHHsI “HaraAbHOI COLiaABHOI IOTPebH,” siKa
BHU3HAYAE, UM CyMicHe “00MexxeHHs” 31 CBOOOAOIO BUPAKEHHS IIOTASIAIB, SIKA 3aXHIeHa CT.
10 Kousewnuii; 4) 3aBAQHHSIM EBpOIECHKOTO CYAY 3 IIPaB AIOAMHU ITiA 4ac 3AIHCHEHHS
IPABOCYAAS € BU3HAYEHHS TOTO, Ui OyAM 0OMeXXeHHsI “TIpOIIOPIIiiiHi 3aKOHHIN MeTi, sika
CTAaBHUTHCs, 1 YU MIACTABH, HABeACHI HAIlIOHAABHUMH OPraHAMH BAAAU AASI iX OOIPYyHTY-
BaHHS, € “AKTYaAbHUMH Ta AOCTaTHIME. Po6OAstan 11, Cya IIOBHHEH ITepeKOHATUCS Y TOMY,
IO HaI[iOHAAbHI OPraHM BAAAHM 3aCTOCOBYBAAM CTAaHAAPTH, SKi BIAITOBIAAAN IIPUHIIMIIAM,
3akpinmaerum y ct. 10 Konsenii, i, KpiM TOro, 110 BOHU CIIMPAAKCS Ha IPUAHATHY OLIIHKY
BipnoBipHUX daxTiB. [Topsa i3 1M Kopmoparii TaKOXX MOBUHHI TOBAYXKATH i AOTPUMYBATHCS
npas AIAUHK. Ha AyMKy aBTOpKH, CTBOpEHHS HAaCIIPaBAl epeKTUBHOTIO MeXaHi3My KOHTP-
OAIO 32 AOTPUMAHHSIM KOPIIOPALISIMU IIPAB AFOAMHH MO>Ke 30aAQHCYBaTH Bard “OMOHEHTIB”
Ta “IPUXUABHUKIB” BU3HAHHS ITPaBa KOPIIOPAIiil HA 3aXUCT, IIOCUAAIOYUCD HA IPUHIHITH
KoHBeHmii mpo 3axucT mpas AIOAMHU i OCHOBOIIOAOXHHX cBO6OA,.

BasxAMBHIT TPAKTUYHUI ACIIEKT KOHIIeNIil 6i3Hecy i IIpaB AIOAUHU PO3TASIAAE Y CBOIM
crarTi “3000B’93aHHS IPUBATHUX OXOPOHHUX Ta BifiCPKOBUX KOMITAHI# y cdepi IpaB AFOAMHH:
OTASIA Cy4acHOI PaBoBOI paMKH Ta KOpIoparuBHUX NpakTUK Karepuna BypsikoBcpka.
ABTOpKa MOSACHIOE AKTYaAbHICTh TEMHU CTATTi pe30HAHCHUMHU CIIpaBaMH IIPO HMOBipHY
Y4aCTh IPUBATHUX BifICHKOBHX KOMITaHif y OALsX okymanii Kpumy Ta 36poitHOro KoHQAIKTY
Ha Aonbaci, iHiniamiero B YkpaiHi HOBOro 3aKOHOAABCTBA IIPO BillCbKOBO-KOHCAATHHIOBY
ALSIABHICTB 11 OAHOYACHO CKPOMHOIO YBAro yKpalHChKOI FOPUAMYHOI HAYKH AO IIpobAeM
3000B’s13aHb IOAO [IPAB AIOAUHU IIPUBATHUX KOMIIAHiF, SIKi HAAQIOTb IIOCAYTH 0€3I1eKOBOTO
HarpsMy. Y CTaTTi PO3KPHUTO €BOAIOLIIO ACSKHX IIAXOAIB MXKHAPOAHO-TIPABOBOT'O PEr'yAIOBAaHHS
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IIPUBATHOI BiiCPKOBOI Ta OXOPOHHOI AIIABHOCTI, 2 TAKOX IXHIO BIAIIOBIAHICTb CYy9aCHUM
i AXOAQM IITOAO IIPAB AIOAMHH. Y CTATTi aHAAI3YIOTbCS 0COOAMBOCTI KOPIIOPaTUBHOI BiAIIO-
BiAQABHOCTI Y cdepi IpaB AIOAUHU IPUBATHUX BilICPKOBUX Ta OXOPOHHUX KOMIIaHiH, 3MicT
sIKO1 BTiAeHO y Mi>KHapOAHOMY KOAEKCI ITOBEAIHKH ITOCTaYaAbHHKIB TPUBATHOI OXOPOHU
(ICoC). 3icTaBAeHO MiAX0AM MDKHapOAHOTO KOAEKCY ITOBEAIHKH ITOCTavya AbHUKIB IIPHUBATHOT
oxopouu Ta KepiBuux npunnunis OOH mjoao 6i3Hecy i mpaB AIOAUHU.

Ao TeMaTHYHOTO HOMepy TaKOX yBifmaa pereHsis OAeHH YBapoBOi Ha AOCAIAHHIIbKII
nocibuuk 3 6isHecy i mpas atoanHu 3a pepaxuiero Cypii Aesa i Aesiaa Bipuaaa (Research
Handbook on Human Rights and Business, edited by Surya Deva and David Birchall.
Edward Elgar, 2020). 1] xaura 3’sBuaacs Hanpukingi 2020 p., i cbOroOAHI BOHa € THM
BHUAAQHHSAM, SIK€ MOXHA CMIAMBO PEKOMEHAYBATH K THM, XTO TiAbKH XO49e O3HaHOMHUTHCS
3 Ipo0OAeMaTHKOIO Oi3HeCY i TpaB AIOAMHHU 1 He 3HA€E, 3 YOT0 Kpallle TOYATH, TaK i THM, XTO
BKe AABHO i rAn60Ko B TeMi. Biabi Hixk Ha SO0 cTOpiHKaX ABTOPCHKUIT KOACKTHB i3 24 yueHux
i3 pi3HMX KOHTHHEHTIB i 3 pi3HUM ITpO$eCiTHIM AOCBiAOM BHKAAB, HATIEBHO, HANMOBHIIINI
Ha CbOTOAHI 3araAbHHUIT OTASIA TIPOOAeMaTHKH 3 Gi3HeCy i IpaB AIOAMHH — Bip icTOpil camoi
Ta $iA0COPCHKOTO MIAIPYHTS AO TAaKMX CIeljiaAbHUX IUTaHb, SIK BIATIOBIAQABHICTD
MaTePHUHCHKOI KOMITaHii 3a MOPYLIeHHs y cdepi IPaB AIOAUHE 3 00Ky AOYiPHBOI, AOCTYILY
AO 3aCO0iB IIPAaBOBOIO 3aXUCTY AAS KEPTB IOPYIIEHb Cy6 €KTAMH FOCIIOAAPIOBAHHS [IPaB
AXOAMIHH B MEXXaX IIPOILleAYPH KPUMIHAABHOTO CYAOYMHCTBA Ta iH.

3aBepurye HoMep Orasip cepii 3axopiB y Mexax IV XapkiBcbkoro Mi>kHapoAHOIO
I0pHANIHOTO GOpyMy, siKi BiaOyancs y BepecHi 2020 p. i 6yau 06’eAHaHI CIIIABHOO HA3BOIO
“Bisuec i IIpaBa AIOAMHU: BIAHOBA€HHS AOBipH K yMOBa HOBOI'O CYCIIABHOTO AOFOBopy.”
IJenTpaAbHe IIMTaHHS AUCKYCiH, SIKi TpuBaAn ynpoaoBx Qopymy, sk pas i craaro TeMoro
IIbOTO HOMEPY XKYPHaAY.

Ocnosuuit ¢poxyc yBaru Popymy 6yaso 3ocepeasxeHo Ha kpaiHax CxigHOI €BpormH, Ae
piBens immaemenTanii Kepipaux npuanunis OOH 3 6i3Hecy i mpaB AFOAMHY 3aAMIITAETHCS
BKPAil HU3bKHM. Y PETiOHi € AHIIIe AeKiAbKA TO3UTUBHUX MPHKAAAIB PO3POOACHHS | IPUIAHATTS
HanioHaAbHUX IAQHIB Aiff 3 6i3HeCy i IpaB AIOAMHU (Autsa, Yexis, [Toapma, Caobenis,
Tpysist). Aae ixus peaaisanis Ha mpakTuri € 6iAHOIO Ha icTopii ycmixy.

YacTKOBO TaKa CUTYALIis TOSICHIOETHCS THM, IO 6arato KpaiH perioHy AOBIHIT 9aC BROAUAN
AO CKAaAY, TlepefOyBaAH IIiA BAAAOI0 200 3a3HaBaAK 3 6oxy CPCP 3Ha4HOrO MOAITHYHOTO
71 eKOHOMIYHOTO BIIAHBY. BiATIOBiAHO, He3Ba)Kal0uH HA AOBOAI Pi3HHIT iCTOPUYHMIT GeKIpayHA,
CHUTYyallid IIOAO 3abe3rneyeHHs KOPIIOPaTHBHOI BiATIOBIAQABPHOCTI IIOBa)KaTH IIPaBa AIOAMHH
B KpaiHaX PeTioHy € CXOXOI0.

3a pesyabTaTaMu 06roBOpeHb, SIKi BiAOyArcs y Mesxax XapKiBCbKOro ¢popymy, 6yao
BU3HA4YeHO Ti GaKTOpPH, SKi € CIIADHUMU AAS PETiOHY i1 AKi IOSCHIOIOTb HU3bKUI PiBeHb
KOPIIOPaTUBHOI NOBAaru NMPaB AIOAMHH i BiATIOBiAAABHOL 6i3Hec-IoBeAIHKHU:

YIIpoAOBXX TPHUBAAOTO IIepioAy Yacy 6yAa BIACYTHS cBobopa MiATIPUEMHUIIBKOI ALIAPHOCTI.
Tocrmopapcpka AISABHICTD KOHIIEHTPYBaAacs y AepXKaBHOMY ceKTopi. IcHyBaB sHaunumit
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A€P>KaBHMI KOHTPOAD 32 BCIMa €KOHOMIYHMMH IIPOLIECAMH, AEPXKaBa MAAA [IEPEBAXKAIOTY
9aCTKY CBOE] y4aCTi B eKOHOMIYHHMX IIPOIIeCcaX, Y Pe3yAbTaTi 40ro 6yAH BIACYTHI YMOBH AASL
PopMyBaHHSI y Cy0 €KTIB rOCIIOAAPCHKOI ALIABHOCTI BIAYYTTS BIAIIOBIAQABHOCTI 3a BIIAUB
Ha CycmiAbHI BiAHOCHHH. Le it 3yMOBHMAO BKpall HU3bKUI piBeHb O4iKyBaHb CYCIiAbCTBA
IOAO BIAIIOBiAQABHOI 6i3Hec-TIOBeAIHKH.

AoBruii mepioa po3BUTKY B yMOBaX HEAEMOKPATHYHHUX ITOAITUYHUX PEXHUMIB y peTioHi
a60 mepebyBaHH I1iA 3HAYHUM BIIAUBOM TAKUX PEXUMIB IIPU3BEAU AO HH3bKOTO PiBHS
PO3yMiHHSA LIHHOCTEH AFOACHKOI IIAHOCTI Ta IePCOHAABHOI aBTOHOMil, 5IKi € 6a30BUMU AAS
$opMyBaHHs BiATIOBiAAABHOIL 6isHec-IOBeAIHKY; ipes IIPaB AFOAMHH 6yAa MiATIOPSIAKOBaHA
AepIKaBHIM ITOAITHII; KOAEKTHBHUIL IHTepeC IPeBAAIOBAB HaA IHAUBIAyaABHUM / TIPUBATHUM,
IIPaBOBE PEryAIOBAHHS 0a3yBaAOCs Ha IIPUHIIKII BEPXOBEHCTBA AEP>KABHOI BOAI, a He Ha
IMPUHIUII BepPXOBEHCTBA IIPaBa.

ITapiHHS HeA@MOKPATHYHUX PEXXHMIB CTAAO IIEPEAYMOBOIO PO3BUTKY Ta ITOCHACHHS
IPOMAASIHCHKOTO CYCITIABCTBA, aA€ TOAOBHHM (OKYCOM yBaru OpraHisallifi 'poOMaAsSHChKOTO
CYCIIABCTBA 3AAMIIAETHCA AEP)KaBHA AISABHICTH, OCKIADKM CaMe AepKaBa IPOAOBXKYE
PO3TASAATHCH K roAOBH2 (i YacTo epAMHA) 3arpo3a AAs mpas AloAuHU. Lle 3yMoBAloe Te,
IO B perioHi MOXKHA 3HANUTH Ay>Ke HebaraTto IIPUKAAAIB, KOAU ITPABO3AXHCHI OpraHisarii
CIIPSIMOBYIOTb CBOIO POOOTY Ha BHIIAAKH IIOPYIIEHHS IIPaB AIOAUHU 3 OOKy bi3Hecy.
IToaiTH3ariis TUTaHb, OB 3AHUX 13 IPABAMU AIOAUHH, 3 AULIAETHCS BKPAil IIOMHPEHOI0
B PETiOHI.

Kepisui npurnnu OOH 3 6i3Hecy i IpaB AFOAMHH € 3araAbHIM IHCTPYMEHTOM, SIKHIT MOXKE
BUKOPHCTOBYBATHCS II0-Pi3HOMY, 100 320€3I1eYnTH BpaXyBaHHI AOKAABHOT'O KOHTEKCTY.

YdacTp y 3aX0AaX B3SIAU HAYKOBII, IPEACTABHUKY AEPXKABHUX OPraHiB i 6i3Hecy, rpo-
MaACBKHX opTaHisaniit i3 30 kpaiH cBiry.

Y HaCTYIHOMY HOMepi IIAAHYETHCSI IIPOAOBXKEHHS 0OrOBOPEHHS $YHAAMEHTAABHO] [IPO-
0AeMU IIPHPOAY IIPaABA, a CAMe — BISIBACHHSI MOXKAMBOCTET! Ta MEX IIPaBa B OHTOAOTTYHOMY,
I[iIHHICHOMY Ta PEeryASTHBHOMY BHMipaX, a TAKOX iHIIMX IIiKaBUX i AUCKYCIMHHUX TE€M.

PepakiiitHa KOAETisl YACOIHUCY 3ATIPOIIYE AO CIIBIIpALli BITYM3HAHKX i 3apyODKHIX $pirocodis,
TEOPETHKIB ITPaBa, AOCAIAHUKIB raAy3eBUX OPUANIHUX AMCLIMIIAIH, FOPUCTIiB-IIPAKTHUKIB,
9Kl HAYKOBi PO3BIAKH CAY>KUTUMYThb IIOAAABIIOMY PO3BUTKY Ta IIOIYASPU3ALIil AOCAIAXKEHD
TEOPETUYHHUX i IPUKAAAHUX np06AeM IOPUCIPYAEHIIi], YKpalHChKOI HAyKH 3aTaAOM.
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Bctyn

a IepmIii AeKIii 3 Teopii aep>kaBu i mpasa npodecop Mapxo Beniaminosuy L1Bik,

SIKMH Y TIOAQABIIIOMY CTaB MOIM YIHTEAEM, HAyKOBUM KePiBHUKOM KaHAUAATCHKOI

AMCepTallii Ta Ha3aBXXAU 3aAMIIMTHCS OAHUM i3 TOAOBHUX XMTTEBUX OPiEHTHPIB,
CKa3aB HaM, IIepIIOKypCHUKaM: “Teopis mpasa — Ije Hayka rmpo HaaexHe. IIpo Te, sx mae
6yTi.” LIboro poky, roTyI04HCh AO A€KIlii 3 TeOpil ITpaBa AAS IIEPLIOTO KYPCY, 51 HATPAITHAQ
HA IJFO )X, MOXXAHBO, AOCHUTD IIPOCTY, AA€ BAKAUBY AyMKy B kHu3i “Jurisprudence: Themes
and Concepts.”! ABTOpH 11i€i KHITH FOBOPSITD IIPO Te, IO Y IIPaBi iCHy€ IIOCTifHA AMHAMIKa
1 HaITpy>Ke€HHs, 3yMOBA€HI THM, IO HaIlli O4iKyBaHHS, 3ACHOBaHi Ha IPUHIIMIIAX PiBHOCTI,
cBO60AH, CTIPaBeAAMBOCT (HaAexHe), He 36iraloThcs i3 HassBHUM AOCBIAOM:

HeBiATIOBIAHICTB MiX THM, SIK iAy Tb CITPaBH 3apas, 1 THM, SIKUMH BOHH MOTAH 0 Oy TH, IKOH BOHH
CTaAM Kpale y MaribyTHbOMY, MOSKHA OIIMCATH SIK HeBIAITOBIAHICTD MDX “COLiiaAPHUM AOCBIAOM
1 COLliaABPHUMH oquyBaHH;{MI/I.”2 baxxanna 3p06I/ITI/I KPAlIMM COIIiaAbHHUM AOCBiA, BUTIPABAOBYIOUU
11i O4iKyBaHHS, € A)KEPEAOM eHeprii, o 3MYIITyE PyXaTUCs AO MOKPaIleHHs COL[iaAbHOTO XHUTTSL.

ITe mparaeHHs AO BAOCKOHAACHHS TOPOAIKYE IOCTIHHY HAIIPYTY, KA AeXKUTH B OCHOBI Cy4acHOCTi
(modernity) <...>. OuiKyBaHHS 3a3BHYAl [IOPOAXKYIOTb BUMOTY 3BIABHEHH Bia IIPOOAEM, 3 IKMMHU
Ha Ilefl MOMEHT CTHKAIOTbCS: HAIIPHKAQA, BiA TOAOAY, BiA IPUIHiYeHHS, Bip AMCKpuMiHaIii. Tam,
A€ OUiKyBaHHS AIOAEH 3aAMIIAIOTHCSA HEPeaAi30BaHUMM, HEBIAIIOBIAHICTh BUMAara€ BUPilleHHS
32 AOIIOMOTOIO AOCSITHEHD ¥ cdepi 3HaHb 260 y GiABII AOCKOHAAMX CIIOCOOaX OpraHisariii pedeit
i aropent. OpHaK, KO Taki IIpardHeHHs MalOTh 6yTI/I YCBIAOMAEHO peaAi3oBaHi, IX Ma€ 6yTH
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! Scott Veitch, Emilios Christodoulidis, and Marco Goldoni, ed., Jurisprudence: Themes and Concepts
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? Santos de Sousa, Toward a New Legal Common Sense (London: Butterworths, 2002), 2.
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3abe3redeHO PO3yMHO BIIOPSIAKOBAHHIM YMHOM. TyT BCTYIIae B AlIO peryAIOBAHHS: PEryAIOBAHHSI
3abesmnedye CTIfKY BIATIOBIAHICTb OUiKyBaHHSAM BCbOI'O CYCILIABCTBA.

Pamka 6i3Hecy i IIpaB AFOAUHU CTAAQ AMIIIE YePTOBHM IIPOSIBOM 3aKOHOMIPHOTO PO3BUTKY
IPaBa, SIKIO PO3YMITH HOTO SIK 3a0e3I1e4eHHsI CTIFIKOI BIATIOBIAHOCT] O4iKyBaHHSIM CYCITIABCTBA,
0 pOpMyETHCSI Ha OCHOBI YsIBAGHD ITPO PiBHICTD, CBOOOAY i cripaBepAuBicTh. Sk cBOTO
Jacy 60poTpba IpoTH AUCKPUMIHALII 4 iHIIOI HeclIpaBeAAUBOCTI, cdpepa bi3Hecy i mpas
AYOAVMHH IIPOXOAUTD Ti XK €Tallu: HAKOIIUIYETHCSA AOCBiA HECIIPABEAAMBOCTI, YCBIAOMAEHHS
YPasAMBOCTi — OPMYETHCSI BUMOTA 3BiAbHEHHSI Bip IIP0o6OAeMHU, BUMOTa 6iABII AOCKOHAAOT
PeaAbHOCTI — BUHUKAE 3aIIMT HAa HOBE PeryAIOBaHHSL.

Bopnovac popMyBaHHSA IIHOrO 3alMTY HA HOBE NPAaBOBe PEryAIOBAHHS y BUIAAKY
PO3BUTKY KOHIeILil 6i3HeCy i MpaB AIOAMHU CYTTEBO BIAPI3HSETHCS BiA MOMIEPEAHBOTO
AOCBiAY, OCKIABKH Ma€ CBOIM aAPeCaTOM He TIABKH AEPIKaBY, a i1 HEAEPXKABHUX Cy0 €KTIB.

VY wmiit cTaTTi S X049y PO3TASHYTH Ti KAIOYOBi AAS TeOpil IIpaBa MUTAHHS, AKi CTaBUTh
$opMyBaHHA 1Ti€i HOBOI peaAbHOCTI. BiallpaBHOIO TOYKOI0 MOTO PO3TASAY € MUTAHHSA IIPO
6i3Hec SIK IIPSIMOTO appecaTa BUMOT y cdepi rpaB AoAUHU. TOOTO PO Aif0 IIpaB AOAUHU
0e3 ommocepeAKyBaHHs 3 60Ky AP>KaBH, OCKIABKH, SIK BUAAETHCSI, OAHIEI0 3 BUSHAYAABHUX
IPHYUH IIOSIBU CYCITIABHOTO O4iKYBaHHS, sIke BTIAMAOCS B KOHIIeTIL il Oi3HecCy i IIpaB AIOAUHY,
OyAa HeCIIpOMOXKHICTb 260, B HU3IIi BUMAAKIB, CBiAOMe HeOXKaHHS Aep>KaBU 3a0e3IeqnTn
IIOBAry paB AIAMHU 3 60Ky 6i3Hecy. Lle, 3i cBoro 60Ky, CTaBUTD IIUTAHHSI IIPO BiAHOCUHU
BAAAHOTO BIIAUBY 613Hecy Ha ITpaBa AIOAMHH, 1 HeobXipHICTD IepPEerAsiAy KOHIELI, Biamo-
BiAHO AO SIKOi IIPUBATHI Cy6'€KTH y CBOIX BIAHOCHHAX € PIBHUMHU IX yYaCHUKaMU. Baapnuit
XapaKTep BIAUBY 6i3HeCy TaKOX O3HAYAE, IO BiAOYBAETHCsI TEPETASIA CYCITIABHOTO AOTOBODY,
CTOPOHAMHU SIKOTO AO IIbOTO PO3TASAAAHCS CYCIIABCTBO i A€PKaBa, a OTXKe, HeobOXiAHICTD
AeriTUMarii Takol BAAAU Oi3HeCy, 3MICTOBHOI i IPOLIEAYPHOI.

I. bisHec AK npAMUKI agpecaTt BUMOT y chepi NpaB IO AUHK

AapecaToM BUMOT y cpepi ITpaB AIOAUHH B FOPUCIIPYACHIIiT TPAAULIIHHO PO3TASIAAE€THCS
Aepxasa. ITepeAyMOBOIO AASI 116OTO CTAAO Te, 10 3 XVII cT. AepiKaBH BiAirpaBaAu ‘AOMiHy 0Ty
POAB y 6iABIIOCTI TAOGAABHUX IIPOLIECIB IPUIAHATTS OPUAUYHUX pillleHb, * BUCTYNIA0YH
“OCHOBOIO CITIABHOTH.”

Tak cpopmyBasacs 3araAbHOBH3HAHA CbOTOAHI Te3a IIPO Te, 110

3 Veitch, Christodoulidis, and Goldoni, ed., Jurisprudence, 12.

*Lung-chu Chen, An Introduction to Contemporary International Law. A Policy-Oriented Perspective (Oxford/
New York: Oxford University Press, 2015), 25; Jan Klabbers, “(I Can’t Get No) Recognition: Subjects
Doctrine and the Emergence of Non-State Actors,” in Nordic Cosmopolitanism. Essays in International
Law for Martti Koskenniemi, eds. Jarna Petman and Jan Klabbers (Leiden/Boston: Martinus Nijhoff,
2003), 354-57; loana Cismas, Religious Actors and International Law (Oxford: Oxford University Press,
2014), 72.

S Antonio Cassese, Realizing Utopia. The Future of International Law (Oxford: Oxford University
Press, 2012), 71. Aus. Takox: Ezequiel Heffes, Marcos D. Kotlik, and Manuel J. Ventura, International
Humanitarian Law and Non-State Actors Debates, Law and Practice (Springer, 2020).
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[IPaBaM AIOAMHH KOPECIIOHAYIOTh 3000B SI3aHHS A€PXKABU IOAO HEBTPYYaHHS y chepy
IHAMBIAYaABHOT CBOGOAH, IIOBArM AO IPAB AIOAMHH, IX 3a6e3IIeUeHHs], 3AXUCTY Ta CIIPUSHHS
peaaisanii. YTBepAIKeHHS [IPaB AIOAUHU BUCTYNIA€ OCHOBHUM 3aBAQHHSIM CYYaCHHUX AEPXKaB,
SIKi TIPOTOAOCHAH AIOAHHY, i1 KHTTSI i 3AOPOB’sI, 4eCTb i TiAHICTD, HEAOTOPKAHHICTD i Oesmexy
HABUINOI COLiAABHOIO IIHHICTIO Ta B3sAM Ha ceOe IOPUANYHI 30008 I3aHHS 3alIPOBAAUTH
edexTHBHI 3aco0H 1l yOe3IedeHHsI Bis CBaBiAAS ITyOAIYHOI BAQAM T4, IEBHOIO MipOIO, IIOCSATaHb
3 6oky iHmux 0ci6.’

Il KOHCTPYKIJid He € CyTO TEOPETUYHOIO — BOHA AEKUTb B OCHOBI MiXXHAPOAHOTO
MeXaHi3My 3aXUCTy mpaB AIOAUHU. [InTaHHs mpo Te, “dn 6yAO rapHOIO iAe€r0 MOKAACTH
3000B’s13aHH y Cdpepi [IPaB AFOAMHH Ha AEPXKaBY, €, HAIIEBHO, OAHUM i3 HANOIABII CKAAAHHX
y CydYacHil ropucnpyaeHnii. Ao Hboro BKpail piAKO 3BepTalOTbCS — i Yepe3 CKAAAHICTD
CaMOro IIMTAHHS, i Yepe3 BiAUyTTS BiACYyTHOCTI aabTepHaTuBH. Cepea THX, XTO BCe 5K TaKU
IIyKa€ BiAITOBiAb Ha HbOTO, BUAIASIIOTD ABi OcHOBHI moauii. Ilepima moasirae B Tomy, mo
TaKUM MiAXiA € BUTIPABAAHUM, IPUHANMHI Ha Yac pOpMyBaHHS Cy4aCHOT'O MXKHApOAHOTO
MeXaHi3My 3aXMCTY IPaB AFOAMHH, OCKIABKHU TOAL TIADKU A€PXKaBU MaAU AOCTATHI IIOBHO-
BA)KEHHSI AAS 3a0e3IeueHHs IOBaru i peaaizarnii mpaB AroAHM. I 103UITisI OTOHEHTIB oAsIrae
B TOMY, IO CaMi A€P>KaBH YACTO BUCTYIIAIOTh HANOIABIIMMU TOPYIIHIUKAMH [IPAB AFOAMHH:
“Lle sSiK AOPYYUTH AUCHUIII OXOPOHSITH KypHHK.”

€ TperTiil miAXiA, SIKUH IPeACTaBASIE iHTepeC y KOHTeKCTi TeMaTHKH Iji€i cTaTTi. BiamoBigHO
AO HBOI'O AEPXKaBOLEHTPUYHUMI IAXIA AO HO6YAOBI/I MEXaHi3My 3aXUCTy IIPaB AFOAUHU H,
y GiAbII 3araAPHOMY KOHTEKCTi, AO pPO3YMiHHSI CaMOI IIPHPOAU IIPAB AIOAMHH, OYB LIiAKOM
BunpaBpaHuM y cepeauti XX c1. 3a Bucaosom Onopu O’Heiia, e 6yAa HafiBUIla TOYKA
AepxxaBHOI BAaau. ITpoTe 3 Toro MoMeHTy raobaaisanis TpanchopMmyBasa i 3MiHHAA
KOHQIrypanito BAAAU Y TaKHUIl CIOCI0, KU 9aCTO YCKAAAHIOBAB 3a0e3IIeYeHHs [10Baru
it peaaisarii mpaB AoAMHHE 3 60Ky Aep>KaBH. IAeTbCs IIPO BIIAMB BiAPa3y AeKiAbKOX GaKTOpiB.

1.1. HecnpomoscHicmo Oepicas epekmusno 3axuuyamu npasa Aoounu 6id nopyuiens i3

boky 6ismecy

Tpeba BU3HATH iCHYBaHHS AePIKaB, SIKi He 3AATHI 3aXUI|aTH TpaBa AloAuHH. HasiTh sxiro
B HUX € BOASI, y HUX HEMA€ MO>KAMBOCTI BUKOHYBAaTH 30008 13aHHs Y cdepi IIpaB AIOAUHH,
TOMY BOHU He MOXYTb e(peKTHBHO IMOKAAAATH 30008 I3aHHS Ha BTOPUMHHUX AAPECaTiB
y cdepi mpas AtopuHH i 3a6e3neuyBaTy X BUKOHAHHS. Taka He3AATHICTD 3a0e3reunTH
IIpaBa AIOAMHH MOXKe MAaTH Pi3Hi IIPOSIBH: Aep)KaBa MOXKe OyTH HE3AATHOIO 3a6e3meunTH
AOTPHMAHHS Cy6’eéKTaMH rOCIIOAAPIOBAHHS BUMOT YMHHOTO IIPaBa, 30KPeMa i BUSHAHHX
CTaHAAPTIB y cdepi IIpaB AIOAMHH; AePIKaBa He MA€ MOKAMBOCTI 3a0€3IIeYNTH eAeMEeHTAPHY
iH}paCTPYKTYpY, HOCAYTH OXOPOHU 3A0POB’sl 200 OCBITH, 30KpeMa I TOAL, KOAH MAETHCS

® Fanna XpucTosa, “AOKTpHHA MO3UTHBHUX 30608 A3aHb AepkaBu y cdepi mpas atopunn” (Auc... o-pa
opuA. Hayk, Harionaabnuit topupnanuit yaisepcuret imeni SIpocaasa Myaporo, 2019), 54.

7 Onora O’Neill, “Justice without Ethics: A Twentieth-Century Innovation?” In The Cambridge Companion
to the Philosophy of Law, ed. John Tasioulas (Cambridge: Cambridge University Pres, 2020), 135-51.

1/2021 Oinocodia npasa i 3aransHa Teopia npasa  ISSN 2227-7153 23



Onena YBapoBa

PO IX HAAQHHS IPUBATHUMH CYy0 €KTaMHU 6€3 AOTPHUMAHHS 6a30BHX BUMOT IJOAO HEAHC-
KpHUMiHallii, AOCTYIIHOCTi, HAA€XKHOI IKOCTi TOII0; AePKaBa MOXKE He pearyBaTy Ha OYE€BUAHI
$aKTH HeCIpaBeAAHBOI, He,A,o6poc031c1-[o'1' a60 3A0YMHHOI AISIABHOCTI, fIK, HAIIPUKAQA,
KOAU cy6’eKTH TrOCIIOAAPIOBAHHSA 3aBAAIOTD ICTOTHOI 1 OY€BUAHOI INKOAX HABKOAMIITHHOMY
cepepAOBHIY 260 He 3a0e31euyoTh 0a30Bi rapanTii 6esmexu mpari ra in. Came Taki curyaryii
3yMOBHAU aKTUBHHUI PO3BUTOK KOHIIEIILil 0i3Hecy i TpaB AIOAUHU.

SlckpaBUM CBiAUEHHSIM ITi€l Te3U CTAAU 3HAKOBI AASI PO3BUTKY KOHIIeIIlii 6i3Hecy i mpaB
atopunu cripaBu Okpabi v. Shell® i cnpasa nporu Amany 3a mkoay, sika 6yAa 3aBpaHa BHa-
CAIAOK mapiHHs 6yAiBAi Pana ITaasa B Banraaaem.’

IIToao mepuroi cripaBy, TO TOBOPSIYH IIPO Hel, BIABHAYAIOTS, 0 6araTopiyHMi KOHPAIKT
Mix Shell petroleum i HapoaoM oroHi B oeabti piuku Hirep € oAHHM i3 Haii6iAbII peTeABHO
3aAOKYMEHTOBAHMX i AABHIX BUIIAAKIB KOPIIOPAaTMBHMX 3AOBXXUBAHb Y CBITi.

3eMAi OrOHi iCTOPUYHO XapaKTePU3YBAAKCS 3HAYHUM 6I0AOTTYHIM PIBHOMAHITTSIM, 6araTuM
IPYHTOM, LIEAPUM PUOAABCTBOM. YHIKAABHA POCAMHHICTD AeAbTH Hirepa cpopmysasa
iAeaAbHe cepeAOBHIIe ICHYBAHHS AASL AGKIABKOX BUAIB pHbO y Oe3mocepeaHiit 6AU3bKOCTI
AO MicueBHX prubarok i pepmepis. Y 1950-x pokax Hirepist orprMasa He3aA€XHICTb Bip
Beaunxoi Bpuranii, mpakTuano opHOYacHO i3 TuM, sik Royal Dutch Shell Ta ypsia Hirepii
CTBOPHAH CITiABHE IIATIPHEMCTBO, 06 po3movaTu po3BiaKy HapTu y Aeasri Hirepy.

Pozausu Ha¢pTH mogasucs me B 1960-x pokax. Ao 1970-x pokiB 3aropaHHs rasy, HEOAHO-
Pa30Bi pO3AMBH Ta KUCAOTHI AOIIIi ITOYAAU 200 3HHUINYBATH prby, a00 BUTICHATH I AO 6iAbII
YHCTUX BOA, 2 TAKOXK ITIAPUBATH 3AATHICTD IPYHTY IIATPUMYBAaTH CIAbCbKE FOCIIOAAPCTBO.
OckiAbkH IKi CTAAO MaAO, A BOAQ — HEIIPHAATHOIO AASI BXKUBAHHSI, OTOHI opraHisyBaau Pyx
3a BIKMBaHHA Hapoay oroHi (MOSOP), mo6 HeHacCHABHHIPKMM YHHOM MPOTHCTOATH
Shell. ¥ cepeauni 1990-x pokis Hirepificbki coapaTH, HiOUTO 3a BKasiBkoio Shell, mowyaan
BOMBATH aKTUBICTIB OTOHi ITiA YaC IPOTECTIB i BUTAIYBATH iX BHOYI 3 OYAMHKIB, CIIAAIOI0YU
KUTAQ Ta IBAATYIOUH KiHOK. AeB’SITh BiAOMUX aKTUBICTiB OroHi, Bkarouarouu Ken Capo-Bisy,
aipepa MOSOP, 6yau 6esmiacTaBHO 3BHHYBadeHi y BOMBCTBI, 3aapeIITOBaHi Ta IyOAI4HO
nosimeni y 1995 p. ITorap 3 000 oroni rexan Ao Beniny, ae mpoxuBaAy, iHoal pokamy,
y Tabopax AAs ODKeHIIiB.

8“Shellin Court, Again: A Short Comparison of the Okpabi and Milieudefensie Judgments,” Corporate
Justice Coalition, accessed March 30, 2021, https://corporatejusticecoalition.org/news/shell-in-court-
again-a-short-comparison-of-the-okpabi-and-milieudefensie-judgments/; “Nigerian communities’ oil
pollution claims against Shell to go to trial as Shell abandons its jurisdiction arguments,” Business and
human rights Resource Center, last modified July 12, 2021, https://www.business-humanrights.org/
en/latest-news/nigerian-communities-oil-pollution-claims-against-shell-to-go-to-trial-as-shell-aban-
dons-its-jurisdiction-arguments/ Ta ix.

? “Sixth anniversary of Rana Plaza factory collapse in Bangladesh,” Business and human rights Resource
Center, last modified April 24, 2019, https://www.business-humanrights.org/en/latest-news/
sixth-anniversary-of-rana-plaza-factory-collapse-in-bangladesh/; “Auchan lawsuit (re garment factories
in Bangladesh),” Business and human rights Resource Center, last modified April 24, 2014, https://
www.business-humanrights.org/en/latest-news/auchan-lawsuit-re-garment-factories-in-bangladesh.
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CroroaHi xpusa Tpusae. X04a OTOHi AOCATAU YCIIXY Y CBOIX 3yCHAASIX IITOAO IIPHITHHEHHS
6ypiHH5{ Ha CBOIM TepHUTOpii, HAQTOMPOBOAH, 110 HAY T Hap 3€MAEI0, a TAKOXK HEHAAEXKHO
BUBEAEHA 3 eKCIIAyaTallii HapToBa iHYPacTPYKTYpa, IPOAOBKYIOTh PO3AUBATH HAPTY B IPYHT.
Y2011 p. ITporpama Opranisanii O6’'epnarux Haniit (OOH) 3 0XOpOHM HABKOAMIIHBOTO
CepeAOBHIA MPOBEAA AOCAIAXKEHHS Ta BUSHAUMAQ, IO “PO3AUBU HAQTH IPOAOBKYIOTDH
BiAOYBaTHCSI 3 TPUBOXKHOIO PEryASPHICTIO,” HE3BaXKaI0UH Ha BiaCy THiCTH KommaHil Shell Ha
TepuTopii. ByAo Takox BUsSBAEHO, IO BOAA OyAa 3a0pyAHEHA KaHI[EPOTeHHUM OeH30A0M
(BKAIOYa0UM OKA3HUKH, sIKi y 900-KpaTHOMY PiBHI IepeBHIIYIOTh AOITYCTHMi HOPMH,
3aTBepA’KeHi BcecBiTHDOIO OpraHisaliiero OXOpOHHU 3A0pOB’s), MOBITPS i IPYHT TaKOX
3abpyaHeHi. BauB Ha 3A0pOB’sSl 11bOTO 3a0pyAHEHHS BUBYEHHI HEAOCTATHDO, AA€ OTOHi
ITOBIAOMASIIOTh IIPO HAaA3BMYANHO BUCOKI IIOKA3HHUKU IEPEAYACHOI CMEPTIi Ta BUKHUAHIB.

OroHi mposiBUAY Ge3IperieAeHTHY aKTHBHICTD Y IONIyKaX IPABOBHX 3aCO0IB 3aXKCTY — BiA
AQpuKAHCHKOI KOMICII 3 TpaB AIOAUHH Ta HAPOAiB, A0 cyaiB, Beanko Bpuranii, CIIIA Ta
HiaepAaHAiB, HaBiTh AO BUKOPUCTAHHS MEXaHi3My PO3rasiay ckapr Opranisanii ekoHOMiYHOI
criBrparii i po3BUTKY. | pHYMHOIO I1bOTO CTaAQ HEMOXXAMBICTD OTPHMATH 3aXHCT i3 GOKY
Hal[ioHaAbHOI paBoBoi cuctemu Hirepii.

Y Hirepii 6yao mopaso corsi crpas nmpotu koMmasii Shell 40 cyaiB i cyaoBi posrasau
TSATHYTHCSI OCTaHHI 25 POKiB, 6e3 OYAb-SIKOr0O 3HAYYL[OTO Pe3yAbTATy AASl OroHi. Sk 3a-
3HAYUB OAUH i3 KopoaiB oroHi, Emepe Okma6i: “Bu HikOAM, HIKOAHM He 3MOXKeTe BUI'PaTH
y Shell B Hirepificekomy cyai. CripaBa 6yae Taraytucs 6araro pokis. ... Shell — nie Hirepis,
a Hirepis — ne Shell”*°

Y pesyabraTi HafbiAbII CTiIKY Hapil0 Aae ameasninHui cyps y Hisepaanpax, sxuit
YXBAaAUB pillleHHs, IO Hirepiicpka riaka Hadgrosoro riranra Shell € BigmoBipaspHOIO 3a
mKoAy, 3aBaaHy Aeabti Hirepy. Cya 30608’s13aB Shell Nigeria caaTutn xommencarito
HirepificbkuM gepMepam, TOAL IK AOYIPHbOMY MiATIPUEMCTBY Ta IOTO aHTAO-HiA€PAAHA-
CPKil MaTepHMHCHKiN KOMITaHil 6on HAKa3aHO BCTAHOBUTH 0OAAAHAHHA AAS 3aI100iraHHs
MafOyTHIM MTOMKOAKEHHSIM.

Cupasa Shell € iatocTpanieio TOro, 1m0 HeBUKOHAHHS A€PXKaBOIO 1i 000B 513Ky i3 3a0e3-
[IeYeHHsI 3aXHCTY IIPaB AIOAUHH Bip IIOPyILEeHb i3 60Ky 6i3Hecy He 3BiAbHsIE caM Oi3HeC BiA
000B’A3Ky MOBAXATH MPaBa AIOAMHHU. | BUKAHK, SIKMI CTOITh ChOTOAHI IIepeA CHCTeMOIO
3aXHCTY IPaB AIOAHHH, IIOASTA€ B TOMY, 06 3aIIpOIIOHYBATU iIHCTPYMEHTH, SIKi 6 cripa-
IIbOBYBAAH Y BUNAAKY BIACYTHOCTI peaxiii 3 60Ky Aep>KaBH Ha MIOPYIIEHHS IIPaB AIOAUHH
3 60Ky 6i3Hecy, SAKUM A€ Mip I1 OPUCAUKIIIEIO.

PosBuTox 6i3Hecy B AepKaBax, sIKi € CAAOKMMHU 3 TOUKH 30pYy 3a0e3IedeHHs 3aXHUCTy
IIPaB AIOAMHM, YaCTO € BU3HAYaAbHMM KOMIIOHEHTOM 6i3Hec-MOAEAl BIATOBIAHOT KOMIIaHil.
AAKe TaKa MOAEAD 3a3BHYAIL AA€ 3MOT'Y CYTTEBO MiHIMi3yBaTH BUTPATH HA BeACHHs Oi3Hecy
Jepe3 HIDKYI CTAHAAPTH IIOAO 3abe3edeHHs yMOB Iparii.

10 «

Shell in Nigeria: The Case for New Legal Strategies for Corporate Accountability,” Corporate
Accountability Lab, July 5, 2018, https://corpaccountabilitylab.org/calblog/2018/7/5/
shell-in-nigeria-the-case-for-new-legal-strategies-for-corporate-accountability.
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TpariuHoI0 iAToCTpaIii€ro IbOTO TBEPAKEHHS € IOA(I, oB sa3aHi 3 o6Basom Pana ITaaza
B Banraapemn i kpuMiHaAbHUM OOBUHYBadeHHSIM Ha appecy ¢ppaHIfy3pkoi kommanii Auchan,
siKe OYAO ITiCASI IIbOTO.

24 xBitHa 2013 p. 6yaisas Rana Plaza no6ausy Aakxu (Banraasent) o6sasusacs, mpu
rboMy 3aruHyAo 1 135 pobitHukis, monap 2 000 mocTpaskpasn. Y 1iit 6yaiBai posminry-
BAAHCSI 3aBOAH, SIKi BUPOOASIAU OASIT AASI CBITOBUX OpeHAIB, IIpu 11boMy OyAiBAsI He OyAa
IPH3HAYEHA AASI IPOMUCAOBOTO BUKOPUCTAHHL. Bupobuuxu Auchan rakox nepebysaau
y OyaiBai, it Auchan HaBiTh 3aMOBASIB y CIrentiaai3oBaHOi GpipMu ayAUT CBOIX BUPOOHHKIB Ha
IpeAMeT AOTPUMAHHSI IIPaB AIOAMHH, 30KpeMa be3meku mpari. Sk 3’sicyBarocst Bxe micast
Tpareaii Rana Plaza, 3BiT 3a pe3yabraramu ayauTy OyB IPOCTOI0 $OPMAABHICTIO, peaAbHa
nepeBipka yMOB po6oTu He 3pificHIOBaracs. BianosiaHo, Auchan 3BuHyBaTHAM Y HepaO-
6poc013iCHiI71 MOBEAIHII], SIKA IOASTAaAd B TOMY, 1[I0 BiH CBIAOMO BUKOPHCTOBYBAaB MOAEAD
3AIMCHEHHS HMiAIIPUEMHULIBKOL AISIABPHOCTI, KOAM IIOCTA9aABHUKH AOITYCKAIOTh BUCOKHM
PH3UK IOPYLIEHHS IIPAB AFDAUHU i IIPU LIbOMY He AOKAAAAIOTD 3YCUAD AASL PEAABHOI OLIIHKH
CUTyanil Ta MiHiMi3anil pU3UKIB.

PesyapTaToM miei curyanii, cepep iHmoro, craso yxsaseHHa y Opannii y 2017 p.
“Vigilance Law.” 3akoH IIOIIMpPIOETHCS ANIITe HA BeAUKi PpaHITy3bKi kommaHii (B AKUX mparjoe
e menme S 000 ocib na Teputopii Ppanuii abo, sk minimym, 10 000 B ycbomy cBiti). Aas
HHX BCTAHOBAEHO 00OB’SI30K OIIIHIOBATH M YCYBaTU PUBHUK HECIIPUSTAUBOTO BIIAMBY iX
ALSIABHOCTI Ha AIOAEH Ta [IAQHETY, Iy OAIKyBaTH IOPIYHI MAAHU HAAeXKHOI 06a9HOCTI, sIKi
OXOIIAIOIOTD BIIAMB, [TOB SI3aHHUM i3 BAACHOIO AISIABHICTIO TaKOI KOMITaHil, BIIAMB KOMIIaHil,
1110 IIepeOyBAIOTb IIiA Il KOHTPOAEM, i BIIAMB IIOCTAYaABHUKIB Ta CyOIIAPSIAHHKIB, 3 IKHMH
BOHA MAa€ HAAATrOAXKeHI KOMePIIikHi BiaHOCHMHH.M!'Y BHITAAKY, SIKIIO KOMIIaHil He BUKOHYIOTb
11i 30008 I3aHHS, 3aKOH AAE IIPABO ITOTEPIIIAKM Ta iHIIUM 3aIliIKaBAEHUM CTOPOHAM ITEPEAATH
e muTaHHA A0 CyAy. Cya Moxke HakAacTH ITpad y po3mipi Ao 10 MAH €BpO, SKIO KOMIAHII
He 1y 6AixyioTs maanu. IlITpadu MoxxyTh cTaHOBUTH A0 30 MAH €BPO, SKIIO Ije TOPYLIeHHS
IPU3BEAE AO LIKOAM, SIKiit MOXKHA 6yA0 6 3amobirTu.'?

ITo cyTi, KOHIemLis HaAeXXHOI 06a4HOCTI 6i3HeCY y cdepi paB AIOAUHM 3yMOBAEHA,
II0-TIepIlle, THM, IO A€PXKaBa YaCTO BUSBASIETHCS HE3AATHOIO 3a0e3IeYnTH IIOBary A0
TIpaB AIOAMHH 3 60Ky 6isHecy, i mo-ppyre, cam 6izHec (0cO6AMBO BeAHKi KOMMaHii) MOxe
OyTH HOTYXHUM IHCTPyMEHTOM 3abe3IedeHHs IIOBAarh AO IIPAB AIOAUHH THM bi3HecoM,
SIKUI BXOAUTD AO MOT'O AQHIJIOTIB [TOCTaYaHHSL. [HaKIIIe KXy dH, 3'IBASIETHCS HeAEPIKABHUI
MeXaHi3M 3a6e3reqeHHs IOBAru AO IPaB AFOAUHH (OAMH Cy6’eKT Hece 30608 I3aHHS I0AO
TOTO, YU MPOSIBUB BiH HAAEXHY 06a4HICTb CTOCOBHO MOBEAIHKH iHmoOro cy6’exra). Bee
OiAbIlle €BPOIEICHKUX KPAiH YXBAAIOIOTh BHYTPIllIHE 3aKOHOAABCTBO, CIIPSIMOBaHe Ha

' “French Corporate Duty of Vigilance Law (English Translation),” European Coalition of Corporate Justice,
last modified 2016, https://respect.international/french-corporate-duty-of-vigilance-law-english-translation/.
12 Javed Siddiqui and Shahzad Nasir Uddin, “Human Rights Disasters, Corporate Accountability and
the State: Lessons Learned from Rana Plaza?” Accounting Auditing & Accountability Journal (March
2016): 1-41.
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3a6e3neueHHs BUKOHAHHS BEAMKHMMHU KOMIaHisMU cBoro 0608 sisky (Opanuis, Beauxa
bpuranisa, Hipepaanau, Hopseris, Himewynna). 10 6epesms 2021 p. Eppomneiicbkuit
ITapaamenT miparpumas npomnosuniio 3 yxsasenns “EU Directive on Mandatory Human
Rights, Environmental and Good Governance Due Diligence” (“Aupexrusa €C mopo
060B’s13KOBOT ITPOLIEAYPH HAAEXKHOI 00aYHOCTI 3 IIPaB AIOAUHH, HABKOAUIIHBOTO CEPeA-
OBHINA i HAAEKHOTO yripaBAinHs”). !

1.2. ITopywenns npas Awodunu 3 60Ky depras ma y4acmo 6i3Hecy 8 MAKUX NOPYULEHHIX

€ Ti Aep>KaBH, SIKi He TIABKY He IIPOSIBASIFOTD HAAEXKHY AOOPOCOBICHICTD Y 3aXHCTi IIpaB
AOAMHH, a 7 CaMi BUCTYIIAIOTh CEPHO3HUM IX IIOPYLUIHUKOM. IcHye 6araTo HecripaBeAAUBHX
AEP>KaB: X04Ya TaKi AepXKaBH MOXKYTb MAaTH KOMIIETEHIIO i 3AQTHICTD OYTH “TOAOBHHMHU
arenTamu cripaBepanBocTi” (it appecaTamu BUMOT y cdepi paB AIOAMHH), BOHH 3A0-
BXXHMBAIOTD IJi€I0 POAAIO ¥ iIHCTHTYIIIOHAAI3yI0Th popmu HecripaBeasnBocTi. HasiTe xoan
OOH i “mixkHapOAHA CIiABHOTA” MParHyTh 3aKAMKATU TaKi Aep>KaBH IMOBAXKATH IIPaBa
AIOAMHH, CaHKIII, SIKi MOXYTb 6yTH 3aCTOCOBAHI, 3aBXAH € 0OMEXEHUMU. 3aqueHiCTb
6i3Hecy A0 TaKHX IOPYIIEeHb IIOCHAIOE HETATUBHUI BIIAUB Ha ITpaBa AIOAMHU. bpyno Tem
OyB BUSHAHMI BUHHHM i CTpAaYeHHIl 32 BUPOOHUIITBO Ta IMPOAAXK HOTO KOMITAHI€IO rasy
ITuxaoH B, sikuit BuKOprcTOByBaBCs y Tabopax 3HHIeHHs HanucTchkol HiMewunnn. Tem
0yB He opuH. [Torap 300 cy6’exTiB eKOHOMIYHOI AISIABHOCTI OYAH TiAAQHI KpUMIHAABHOMY
[epeCAIAYBAHHIO 32 3A0YMHU IIPOTH AIOASHOCTI mip ac ToaokocTy. Y 2020 p. Oyaa
omy6aikoBana kuura “Transitional Justice and Corporate Accountability from below”
(“HepexiAHe IPAaBOCYAAS Ta KOPIIOPAaTHBHA BiAIIOBIAAABHICTD 3 HI/I3iB”14). VY nit kau3i
PO3rASIAQIOTHCS CYAOBI TPOLIECH Ta IIOAAABIII CYAOBI M1 HECYAOBI 3yCHAAS (KOMiCiSI 3 [IUTaHb
IIPaBAH), IKi MaAH 32 MeTy MPUTATHYTU eKOHOMIYHHX Cy6 €KTiB AO BiAIIOBipaAbHOCTI 32
CITiBY4acTb y IPyOUX MOPYIIEHHSX IIPAB AFOAMHH ITiA 9aC 30 pOHIX KOHQAIKTIB Ta B yMOBaxX
ABTOPUTAPHUX PEXXHUMIB.

ITpeaMeTOM yBaru CTaroThb i BUIIAAKY MEHIII SIBHOI HETIPSIMOI y4acTi Oi3HeCy y IIOpYILIeHHSIX
IIPaB AIOAMHY, SIKi BUMHSE AepKaBa. Tak, y BiAKpUTOMY AHCTi 52 HeyPSAOBHX OpraHi3arii i3
18 xpain Ao kepiBuuiTBa Nestlé y uepsni 2021 p. kommaHist 6yaa 3BUHyBaueHa y GpiHAHCY-
BaHHI AMKTaTOPCbKOTO PeKUMY B Biropyci mASIXOM po3MilljeHHS peKAaMH CBOET TP OAYKITiL
Ha AepXKaBHHX TeAeKaHarax."” Nestlé micast mpoBepeHHs 3ycTpidi 3 MpaBO3aXUCHUMHU
oprasisariisiMu 3asiBUAa PO CYTTEBE CKOPOUEHHs CBO€l pekaamu B Biropyci.

13 «

EU Mandatory Human Rights Due Diligence Directive: Recommendations to the European
Commission,” United Nations Human Rights, last modified July 2, 2021, https://www.ohchr.org/
Documents/Issues/Business/ohchr-recommendations-to-ec-on-mhrdd.pdf.

* Leigh A. Payne, Gabriel Pereira, and Laura Bernal-Bermudez, Transitional Justice and Corporate
Accountability from Below. Deploying Archimedes’ Lever (Cambridge: Cambridge University Press, 2020).
15 “Open letter: Nestlé must immediately stop funding state media in Belarus,” Libereco, last modified June
24,2021, https:/ /www.phr.org/en/nestle-finanzierung-staatliches-fernsehen-belarus/; ITpaBozampuraukm:
3arapHble KOpropanuu GprHaHCHPYIOT pomaraHAy Aykaimenko, DW, last modified August 4,2021, https://
www.dw.com/ru/pravozashhitniki-zapadnye-korporacii-finansirujut-propagandu-lukashenko/a-58751449.
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IITe opHa cmpaBa, sika 6yaa iuiritosana y 2013 p., y aumsi 2021 p. oTprMasa HOBHIA
BUTOK PO3BHUTKY, KOAH QPaHI[y3bKiil KoMmaHii Amesys Ta ii KepiBHHUKY 6YAO BUCYHYTO
KpHMiHaAbHe OOBHHYBAdYeHHs y CIIIBYYacTi y TOPTYPAX, SIKi 3aCTOCOBYBAAUCS PEXKUMOM
Myammapa Kaapadi. ¥ 2007 p. Amesys, KOMIaHis 3 BAPOOHHIITBA OCHAIIEHHS AASL CIIO-
CTepesXeHHS B IHTepHeTI, mAnucaAa i3 BAapoxo AiBii KOHTPAKT Ha IOCTABKY “TEXHOAOTI
mepexBary. 30KpeMa, KOMIIaHis IPOAAAQ IPOTPaMy, ‘TIPU3HAYEHY AASI AOIIOMOTH IIPABO-
OXOPOHHHM OpraHaM i CAy>k0aM i3 PO3BIAKH AASI 3HIDKEHHSI PiBHS 3A0YMHHOCTI, 3aXUCTY
BiA TEPOPHMCTHYHHX 3arpo3 i BUSBACHHS HOBHX 3arpo3 6esmerni.” 3a IIMM KOHTPaKTOM
KepiBHUKH KOMITaHii KoHTaKTyBaAr 3 Apbasnoit Cenycci, 3sitem Kapaadi i raaBoro AiBifichkix
crrerjcAyx6. Ha MOMeHT yKkAaAeHHS KOHTPAKTY BiH Bke OyB BU3SHAHMI KPUMiHAABHIM CYAOM
ITapyka BUHHUM Y CKOEHHI TEPOPUCTUYHUX AKTIB i OyB IiA MDKHAPOAHUM OPAEPOM Ha
apemT Mi>XHapOAHOrO KPUMIHAABHOTO CYAY 3a 3AOYHHU IIPOTHU AIOASHOCTI.

Y 2011 p. mia 9ac “apabcpkoi BecHH iHTepHeT i coljiaAbHi Mepesxxi MaAM 0COOAMBe 3Ha-
4eHHsI, OCKIABKH “BCi AéMOHCTpALii ITHPOKO IMOIIMPIOBAAKCH Yepe3 COIliaAbHI Mepexi, sIK
iinpopmaris, sKa A0o3Boasiaa 3MI BECBITAIOBATH ITOBCTAHHS i )KOPCTOKI pernpecii.” Baapa Aiil
BUKOPHCTOBYBaAa IPOrpaMy KOMIIaHii Amesys AAsI CTeXKeHHs i TepecAiAyBaHHS OMO3HUITI.

3anuT npo nopymeHHsI KPUMIiHAABHOI cIipaBu poTr Amesys 6yao Biakputo y 2013 p.
IiCASL CKapru ABOX QpPaHIfy3bKUX HEYPSAOBUX OpTraHisariit, MixkHapoaHoi pepepanii mpas
atopunn (FIDH) ta Airu npas aroaunu (LDH).

PoscaipyBannst y ®pannii Takox HaniseHe Ha inmry ¢pipmy, Nexa Technologies, sixy
3BMHYBAYYIOTh Y IIPOAAKI OHOBAEHOI Bepcii porpamMHOro 3abesmedeHHs Amesys ypsiAy
npesupenTa €runry Abaear Qarrax aap-Cici. Ilporpamue 3abesneueHHs mip Ha3BoOIO
“Cerebro” 3paTHe miepeAaBaTH IOBIAOMAEHHSI B peaABHOMY Yaci a00 BIACTEXXyBaTH A3BIHKH,
sIKi, 32 CAOBaMH IIPABO3AXMCHUX OPraHi3aliiil, AOIOMOTAH B SI3HUTH TUCSYi ETMIETCKUX
noAiT’s13HiB. OaiB’e Bo60, kepiBHMKa koMITaHii Nexa, Ta ABOX iHIINX KepiBHUKIB 3BUHYBATUAU
y “criBydacTi y KaTyBaHHSIX Ta IIPUMYCOBUX 3HUKHEHHsIX. '® CXOXKe PO3CAIAyBaHHS BEACTCSI
IPOTH IIfe OAHi€T GppaHITy3pKOi KOMITaHii 3 IPUBOAY i KoHTpaKTiB y Cupii."”

1.3. Poswupenns cdep cycnirvnozo summs, sKi nepe6ysarnms no3a 0eprasHum 6NAUEOM

3AATHICTD AeP)KaB 3a0€3MEIUTH AACKBATHY PeaAi3aliiio IpaB AFOAUHU 0OMeXXeHa MOT'Y THIM
BAAAHHM BIIAUBOM HepepsKaBHHX Cy6 exriB.'* Ilepir 3a Bee, fAETHCS IIPO TPAHCHAIL[IOHAABHI
xoprnoparii. Y 1998 p. suitmaa xkuura Pafimonpa BepHoHa, sikoro iHoal Ha3MBaOTD MiOHEPOM
y BUBYEHHi TpaHCHAL[iOHAABHUX Kopriopaniil (Horo mepui mpari 3a Ii€io TeMaTUKOIO
6yaun omy6aixosani me y 1970-x pokax), nip HasBoto ‘B yparannomy omui: mpo6aemui

16 «

French technology firm charged over Libya cyber-spying,” last modified July 1, 2021, https://
www.rfi.fr/en/business-and-tech/20210701-french-tech-firm-charged-over-libya-cyber-spying.

'7 “The Human Rights and Business: Toolkit for Syria. The Syrian Legal Development Programme,”
SLDP, accessed July 1, 2021, https://sldp.ngo/wp-content/uploads/2021/02/Toolkit-EN.pdf 18.

'8 Simon Caney, Justice beyond Borders: Global Political Theory (Oxford: Oxford University Press, 2005);
Onora O’Neill, Justice across Boundaries: Whose Obligations? (Cambridge: Cambridge University Press,
2016).
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HepCIeKTHBH TPAHCHAINOHAABHUX KOopIiopariit.” Foro pinreHHs HammicaTH KHUTY, SIK BiH
3asIBASIE Y IEPEAMOBI,

BHPOCAO i3 BIAYYTTS TOTO, IO CBiT CKOYYETHCH y MEPioA, KOAM HEMUHYYI 3ITKHEHHS MiX
0araToHaIiOHAABHMMH IIAIIPUEMCTBAMU Ta HAI[IOHAABHUMH A€P)KaBaMU MOXYTb CTaBaTH BCe
OiABII YaCTHUMU i1 IHTEHCUBHUMH, 3HAXOASYU BIATYK Y IPOMAACBKOCTI, SIK ¥ IIyOAIYHOMY, TaK i B
IPUBAaTHOMY CEKTOPaX, IJO MOXe iCTOTHO MOTipmIKTH IX <1>yH1<1_uOHyBaHHﬂ.19

CroroaHi raobaspHII XapakTep 6i3HeCy € TAKUM, 1[0 HE3aAEKHO Bip pO3Mipy 4i Moae-
Al — 6YAB-TO TPaHCHAIIIOHAABHI KOPIIOpaLil 260 MaAi M cepeAHi MAIPUEMCTBA — KOMITAHIT
BIIAMBAIOTD SIK HA AIOAEH y KpaiHax iX mepeOyBaHHs, Tak i Mo BcboMy cBiTy. OAUH i3 mpu-
KAQAIB ITbOTO BIIAMBY MO>KHA ITOOAYHMTH B PO3MOBCIOASKEHHI CKAAAHHX AQHIJIOTIB IIOCTaBOK
y 6araTpox cekTopax 6i3Hecy. AaHIIIOIU IOCTAaBOK OAHI€ET KOMITaHIl MOXYTb OXOIIAIOBATH
KiAbKa KpaiH i3 Ay>Ke PI3HUMH IIPAaBOBHMHU PaMKaMH PeT'YAIOBAHHSI CYCIIABHUX BIAHOCHH.™ 32
AaHnMu MibXKHapOAHOI opraHisanil mpari, sk MiHIMyM, KOXHe IT siTe po6ode MicIie OB 'si3aHe
3 TAOGAABHUMH AQHIIFOTAMU [IOCTABOK.”! BKAIOUEHICTb AO TAKOTO TAOGAABHOTO CYCIIIABCTBA
Mae 3Ha4Hi epeBaru AAs 6i3Hecy,”” HapQ€ AOCTYII AO HOBUX PUHKIB PpOO0YOI CHAM, HOBHX
TEXHOAOTIH, a TAKOX AA€ 3MOTY 3HIDKYBaTH cobiBapTicTh mpoaykiii. ITpu nibomy Oyayun
HOTY>KHUM eKOHOMIYHHM, COI[iaAbHHM i ITOAITHYHUM Cy6 €KTOM, 6i3HEC TaKOXK MOXKe OyTH
crAo10 A0bpa B cycmiabcTBi. KommaHii mocragaroTs TOBapH Ta IIOCAYTH, CTBOPIOIOTH PO60Ui
MICIIs Ta MOXYTb CIIPHSTHU IIOAOAAHHIO 61AHOCTI,** BOHI MOy Tb CTBOPIOBATH, IIOIIMPIOBATH
a60 criparuch Ha “Kpaini MpakTUKH Ta MDKHAPOAHI cTaHAApTH.* AAe PU3UK HETaTHBHOTO
BIIAUBY 0i3HeCy TaKOX € 3HAYHHM.

Ao 11bOro mepeAixy, sk BUAAETHCS, CAiA BKAIOYHMTH Ile OAMH QaKTOp: PO3NIMPEHHs
cpepH CYCIiAPHUX BIAHOCHH, SIKi € IIPeAMETOM HeAeP)KAaBHOTO IIPABOBOTO PEryAIOBAHHS, ™
IO 3HAYHOIO MiPOO 3yMOBA€HO Ha3BAHUM BHIIlE TPETiM paKTOPOM, aAe He BUYEPIYETbCSA

! Raymond Vernon, In the Hurricane’s Eye: The Troubled Prospects of Multinational Enterprises (Harvard,
1998), vii — viii.

?0 “Human Rights Watch, Human Rights in Supply Chains: A Call for A Binding Global Standard
on Due Diligence,” last modified May, 2016, https://www.hrw.org/sites/default/files/report_pdf/
human_rights_in_supply chains_brochure_lowres_final.pdf.

*! International Labor Organization, World Employment and Social Outlook 2015: The Changing Nature
of Jobs (2015) 131, http://www.ilo.org/wemspS/groups/public/---dgreports/---dcomm/---publ/
documents/publication/wcms_368626.pdf.

> European Centre for International Political Economy, The Economic Benefits of Globalization
for Business and Consumers: 2018, http://ecipe.org//app/uploads/2018/01/Globalization-paper-
final.pdf.

» “A Measured Approach to Ending Poverty and Boosting Shared Prosperity: Concepts, Data, and
the Twin Goals,” World Bank Group, last modified 2018, https://openknowledge.worldbank.org/
handle/10986,/20384. Aus. takosx: Leaders, “Towards the End of Poverty,” The Economist, last modified
June 1, 2013, https://www.economist.com/leaders/2013/06/01/towards-the-end-ofpoverty.

** “Bank for International Settlements, Understanding Globalisation,” last modified June 18, 2017,
https://www.bis.org/publ/arpdf/ar2017e6.pdf.

> AuB. perassHime: OaeHa YBaposa, “HepepixaBHe IpaBo: 3ampouIeHHs A0 Auckycii,” IIpaso i epoma-
dancore cycnirbemeso 1 (2015): 14-32, http://lcslaw.knu.ua/index.php/arkhiv-nomeriv/1-10-2015/
item/198-nederzhavne-pravo-zaproshennya-do-dyskusiyi-uvarova-o-o.
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HuM. OAMH i3 HafOiABII SICKPABHX IIPOSIBIB — coniaabHi Mepexxi. Aesip Keit, CrieniaapHuit
aomosipau OOH i3 3axmcTy mpaBa Ha CBOOOAY AYMKH i BUPA)KeHHs, HA3MBA€ COI[iaAbHi
Mepexi “TIPHBaTHUMH IPABOTBOPLISAMH, SKi BUPOOASIOTS “aardopmie npaso” (“platform
law”). IIIASIXOM IOEAHAHHS CTAHAAPTIB CHIABHOTH, KOHTPAKTIB, TEXHOAOTI4HOTO AM3aiHy
COLliaAbHOMEAIIHI KOMITaHii po3pobasoTs “deiicOyune nmpaBo” abo “TBiTTepHe mMpaBo,”
3aMiHIOIYH co60r0 IpaBO HalliOHAABHMX IOPI/ICAI/IKLIifI.Zé Kommanii Tiabku 3 appecaTis
IIPaBOBHX HOPM I1epeTBOPUAKCS Ha TUX, XTO BCTAHOBAIOE rpasoBsi Hopmu (“Rule taker to
rule maker”).?”

Baapa oxpeMux KOMITaHii € HACTIABKM MOTYTHBOIO, 1[0 BOHU bepyTh Ha cebe PpyHKIIiI0
3aXMCTy AEMOKpATil Ta CyCIIIAPHOTO IOPSIAKY B MOMEHT, KOAU A€P>KaBa IIPOSIBALE, 33 IXHIMHU
OITiHKaMH, CAAOKicTb. AMCKyCil HABKOAO BIIAMBY KOMIIaHiil Ha PO3BHUTOK A€MOKPATHIHUX
LiIHHOCTe# Y CYCIABCTBi 0COOAMBO aKTHBHO IIOHOBHUAMCS micAst pimenns Facebook i Twitter
6 ciuns 2021 p. 3abaokysaru poctyi IIpesusenrta CIIIA Aonaabpa Tpamrra A0 Lux coriaab-
HUX MepeX HazaBxau. OCHOBHe, Ha IO IIOCHAAANCS Y CBOIX pilleHHSX COIliaAbHOMeAINHI
riranti: Tpamn BukopucToByBaB 6pexHio, mob miaiparu oemoxpatito B CIITA. Hacaipxom
FI0ro Al cTaB Hamap Ha KamiToAift i3 60Ky pO3AI04eHOTO HATOBITY AIOACH.

LTi Ail coniaAbHUX MepeXx 3MyCHAU 6araTboX IMOCTABUTH IIUTAHHS IIPO Te, Y O3HAYAE
Ile IIEPETASIA CTABACHHS AMEPHKAHCHKOTO CYCITIABCTBA AO LIIHHOCTi CBOOOAH CAOBA, apXKe
TPAAMIIMHO TYT MOPIr 3a60pOHH Ha BHCAOBAIOBAHHS OYB HaA3BUYANHO BUCOKHMM. LTiAi
MTOKOAIHHS aMePHMKAHChKUX ITOAITHKIB i OPUCTIB BUXOAUAH 3 TOTO, IJO AEMOKpaTii IOBUHHI
CITMPATHCS Ha CYCHiAbHI CTPHMYBaHHS Ta IPOTHUBATH — OAHMM CAOBOM, “XOPOIIa MOBa
3arAyIIMTD IOTaHy. BBaXKaA0Cs, 1[0 IIOAITHYHA IIPOMOBA Ma€ Oy TH 0COOAMBO 3aXHIIIEHOIO —
mo6 BH6opui 3HAAH, XTO IXHi AIA€PH, i MOTAU IPUTATHYTH IX AO BIAIIOBIAQABHOCTI 3a Te,
IJO BOHU TOBOPATb i 06iLSIIOTD.

3HaKOBiCTb ITbOTO pillleHHs 3yMOBA€HA TaKOX THM, IO aMepUKaHChKi MAaTGOPMHU
COIIiaABHUX Mepex IO3HI[iOHYBAAU cebe K MaAAHYHKY Oe3MepemnKoAHOTO BiAbHOTO
camoBupaxkeHHs. 10 pokiB ToMy mpariBHuky Twitter Ha3uBaAuM 11efl CTapTaIl “KPHAOM
cBoboau caoBa.”** Hampukinni 2019 p. Mapk Llykep6epr BUCTYIIHB 3i 3BepHEHHSIM, B SIKOMY
3axumaB BippaHicTh Facebook npunnunaM Ilepmroi monpasku. 3Biacu — MOTO BipoMe
BHCAOBAIOBAHHSI IIPO Te, IO COIiaAbHiI MAATGOpMHU He MOBUHHI OyTH “apbiTpamu icTuan.”

Y KoHTeKCTi Iji€i cTaTTi CUTYyaIlis MOAO pillleHHs COIiaABHHX Mepex Ipo 3a60poHy
Aonaabpa Tpamma 6y TH ix KOpHCTyBaueM siBAsiE COOOI0 3HAUHMUI iHTEPeC y ABOX aCIIEKTaXx.
ITepmuti, kK 1 HA3BaAa BUIIE, IOASITAE Y TOMY, IO Iie PillleHHA AeMOHCTPYE HaA3BUYANHO
BHCOKMIT BIIAMB 0i3HeCy Ha CyCIiABHI IpoIiecu. APyTruil acIeKT IIOASITa€ y TOMY, IO Ije

¢ Molly Land, “The Problem of Platform Law: Pluralistic Legal Ordering on Social Media,” SSRN, last
modified September 15, 2019, https://ssrn.com/abstract=3454222.

27 Andrew Clapham, Human Rights Obligations of Non-State Actors (Oxford: Oxford University Press,
2006).

*® Webinar “Freedom of speech, populism and social media: Trump’s case and lessons for Ukraine,”
accessed July 1, 2021, https://m.youtube.com/watch?v=dmkkRfZYpHQ&feature=youtu.be.
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pillIeHHI € IAFOCTpAIji€l0 HeAeP>KABHOTO IIPABOBOI'O PEryAIOBAHHS i HEOOXIAHOCTI OIIMPEeHHS
Ha HbOTO BUMOT BepXOBeHCTBa mpaBa. ITo cyTi, MU MaeMO CIIpaBy 3 BUITAAKOM OOMeKeHHs
IpaBa AIAMHHU (2K AO TIOBHOTO 3allepedeHHs]) HeAePKaBHUM Cy6 exToM. IliacTaBn Aas
TAKOro OOMe)XeHHsI MAIOTh OyTH HarepeA IepeabadeHi Ha BIAIIOBIAHOMY PiBHI peryAIOBaHHS
(y upoMy pasi — Hepep)KaBHOMY), BOHH MIOTb BUHOCHTHCS Y BCTAHOBAEHOMY MOPSAKY,
06Me)xeHHSI IIOBUHHI MaTU AETiTHMHY MeTy i 6yTu mpomnopritHuMu ii1,”® ocobi Mae 6yTn
rapaHTOBAHMIT AOCTYII AO IIPABOBHX 3ac00iB 3axucTy. Ao caoa, HarasipoBa pasa Facebook,
PO3TASIAQIOYU CKAPTY Ha BUHECEeHe DillleHHS, AIMIIAA BUCHOBKY, IO BUAAACHHS AOTIUCIB
Tpamrra Ta #0ro 6AOKyBaHHS He € IOPYLICHHSM, aAe 3a00pOHA AOCTYITY AO IJHX COLJiaAbHUX
MepexX, BCTAHOBA€HA Ha3aBXAH, € TIOPYIIeHHAM, 30KpeMa f TOMY, [0 CyTIepevuThb IPaBHAAM
camoro Facebook. Sk Bxasyerbcst, HarasipoBa papa mparsyaa 3acTOCyBaTH MIXKHAPOAHY
[PU3MY IIPaB AIOAUHH, HAMAaralouich BPIBHOBAXXUTH CBOOOAY BUPAXKeHHS MOTASIAIB i3
MOXAHBOIO MKOAOI0. HarasinoBa papa HaBiTh 3BepHyAACst B OOIPyHTYBaHHi CBOTO PillleHHs
Ao Kepisunx npunnunis OOH 3 6i3Hecy i mpaB AIOAMHH, BKa3yI0YH Ha BIATIOBIAQABHICTD
[PUBATHOrO 6i3HeCy B cdepi rpas AroAnHM. >

BianoBiaHO, y Apyrifi mosoBuHI XX CT. TeOpis IIPaB AIOAMHH, 3aCHOBaHA HA MOAEAL, KOAU
AepkKaBa POSTASAAETHCS EPBICHAM aAPeCcaTOM BUMOT y cdepi IpaB AIAMHY (BepPTUKAaAbHA
Alsl IpaBa AIOAMHHM), i TOKAMKaHA 3aXMCTHUTH iX Bip MOpymeHb i3 60Ky TpeTix oci6, siki
BHCTYIRIOTh BTOPUHHMMHU aAPECAaTaMU TaKHX BUMOT (TOPH3OHTAAbHA Aifl IPAB AIOAMHH),
BCe YacTille BHABASIAQ CBOIO HEAIEBICTD Ha MPaKTHILi. 3 CYTHICHOI TOUKM 30py TaKUH IIAXIA
BUKAHMKAE 3aIlepedeHHs], OCKIABKU POOHTD PO3YMIHHS IIPAB AIOAMHH ACPKABOIIEHTPHYHUM.

IlepsicHe mpuITyIIeHHS OAO TOTO, IO AEPXKaBU € TOAOBHUMH areHTaMU CIIPaBeAAUBOCTI, PO3TAsIAQ€E
AEPYKaBH i TIABKU A€PKaBU 5K TaKi, IO MAaKOTh BOAIO i 3AATHICTh PEAAi30OBYBaTH, ACACI'YBaTH abo
PO3IIOAIASITH BCi 30608’ s13aHHS INOAO 3abe3medeHHs cipaBeAAnBoCTi. [IpobaeMa eTaTHCTCHKUX
MAXOAIB IIOASITA€ He B TOMY, L{O BOHMU IIParHyTh PO3IIOAIAUTH 30008 I3aHHS, SIKi BIAITOBIAQIOTD
IpaBaM AIOAUHH, @ B TOMY, 1[0 BOHH PO3IOAIASIIOTD iX crioco6amu, SIKi MOXYTb He IIPAIfIOBaTH.
HesBaxkaroun Ha O4iKyBaHUI PeaAi3M THX, XTO IIOKAAAAE 30008 I3aHHS Ha AePIKaBY, IXHIN MAXIA
4acTO OyBae a0COAIOTHO HepeaAiCTUIHIM. !

*% PeTeAbHHUIT aHAAI3 BUMOT AO MOAEPYBAHHS, SIKe 3AINCHIOIOTH ColLliaAbHi maargopmu, nmposis bappi
Canpep y cBoiit crarti: Barrie Sander, “Freedom of Expression in the Age of Online Platforms: the
Promise and Pitfalls of a Human Rights Based Approach to Content Moderation,” Fordham International
Law Journal 43:4 (2020): 934-1006. Bin roBopuTs mpo Taki 3micnmosni BAMOTH A0 MoAepauii, sk
A€TAABHICTB, ACTITHMHICTDb, HEOOXiAHICTB, sIKa Ilepepbadae BpaxyBaHHs MiCLIeBOIO KOHTEKCTY, Xapak-
TEPUCTHUK AAT$OPMH, BUOIp HANIMEHII IHTPY3UBHOTO 0OMEXYBAABHOIO 3aX0AY, BAKOHAHHS 3aXHCHOT
$yHKIIT 06MEXYBaABHOTO 3aXOAY; i TAKOX IIPO MPOILIEAyPHI BIMOTHU Ha PiBHi BCTAHOBAEHHSI IIPABHA
MOAEPYBaHHS 3 601<y COLliaAbHOI MAATGOPMHU, BUMOTH AO IIOPSAKY IPUNHATTS pillleHb Ta MOXKAMBOCTI
IX OCKap>KeHHs.

* “Trump, Facebook, democracy and rights: how to handle free speech in an age of information chaos,”
Blog by Marc Limon, Executive Director of the Universal Rights Group, last modified May 17, 2021,
https://www.universal-rights.org/uncategorized/trump-facebook-democracy-and-rights-how-to-handle-
free-speech-in-an-age-of-information-chaos/.

3! Onora O’Neill, “Agents of Justice,” Metaphilosophy 32 (Special Issue: Global Justice) (2001): 180-95.
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¥ Bcix nepepaxoBaHUX BUIIle BUITAAKAX, KOAM HEMa€ HAACKHUX (eq)EKTI/IBHI/IX) MepBiCHUX
appecaris BUMOT y cdepi rpas aroaunn (a60, 3a Bucaosom Onopu O’Heita, “epBicHux areHTis
CTIPaBeAAHBOCTI”), XTO Ma€ 3a6€3MeUHTHU BiATIOBIAAABHY TIOBEAIHKY BTOPUHHHX AAPECaTis?
KarouoBa Te3a xoHIemnil 613Hecy i MpaB AIOAMHHM BIiAITOBiAA€ HA Ij€ 3alIMTAHHS: [TOBara
AO AFOACBHKOI TIAHOCTI Ma€ 3a6e3nequaTHc;1 HEe3aAeXKHO Bip epeKTHBHOCTI 1 HAAEXKHOCTI
Alfl AepIKaBH; IIPaBa AIOAMHU € 000B SIBKOBIMHE AO peaAisariil HepepXKaBHUMH Cy6'eKTaMu,
30KpeMa B CUTYallil, KOAH CaMa Aep>KaBa IX He BUKOHYE. A OT>Ke, TaKi HeAep>KaBHi cy6’eKTI/I
y HU3LI BUIAAKIB MOXYTb OYTH IPSIMUMU aAPeCaMy BUMOT ¥ cdepi IIpaB AIOAUHH, 6e3
OIOCepeAKyBaHHs 3 60Ky AepykaBi. L]e mpaBUAO € yHiBepCaAbHIM, HE3aAXKHO BiA CTATyCy
HeAEPXKABHOTO Cy6 €kTa. AAe YUM OIABIINM € BIIAMB TaKOTO Cy0 €KTa Ha CYCIIABCTBO, TUM
BUINVIMU € OYiKyBaHHS IIJOAO MOTO IIOBEAIHKH B Cepi IpaB AIOAMHU.

BusHaHHS 32 HeAep)KaBHUMU Cy0 €KTaMU CTATyCy IIEPBUHHUX AAPECATiB BUMOT y cdepi
IIPaB AIOAUHU He O3HAYa€, U[0 MU AOIYCKAEMO ITOBHE BUTICHEHHS TAKMMH Cy0 €KTaMu
AepxaBu. IoAOBHY iX BiAMiHHICTD Bip Aep>KaBHU CTAHOBUTD Te, IO BOHU He MOXYTb
BCTaHOBAIOBAaTH NPAaBOBUM IIOPIAOK Y MEXKaX yChOTO CYCIIAbCTBA. IxHi MOXAKBOCTI IOAO
BIIAVIBY Ha IIOBEAIHKY IHIINX YYaCHUKIB CYCIIABHUX BIAHOCHH i3 MeTO0 3abe3medeHHs 1i
BIAIIOBIAHOCTI IPaBaM AIOAUHH € 06MeXeHNMH.

Il. 30608B’A3aHHA bi3Hecy B cdepi NnpaB NOAUHU: BEPTUKANIbHUW BUMIp

SIk y>xe 6yAO BKa3aHO y MOIIEPEAHbOMY PO3AiAl, OCHOBHOIO METOIO “IOPHAUYHUX IIPaB
AIOAMHU TPAAMIIMHO BBAXKAETHCS BCTAHOBACHHSI IIPABHA B3A€EMOBIAHOCHH MK 006010
i aepxasoro (“BepTuxaspuuit epext (aisn)” mpas aroaunH, anra. vertical effect); opnax
IIpaBa AIOAMHE MOXXYTb Oy TH 3BepHEHI I AO IHIIKMX 0Ci6 Ta BUMAaraTy IIeBHOI TOBEAIHKH Bip
HeAepKaBHUX Cy6 'eKTiB, TOGTO MaTH Tak 3BaHU IpAMHUit “TOpU3OHTaAbHUI edekT (Ai0)”
(amra. horizontal effect).?

YriMm, Taku MAXiA, IO CYTi, He BUXOAUTD 32 MeXi AeP>KaBOI[EHTPUIHOTO IiAXOAY —
rOBOPSYH i PO BEPTUKAAbHUK, i PO TOPU30HTAABHUI eeKT ITPaB AIOAMHU, MH TOBOPHMO
PO 30008 ’sI3aHHS AEP>KABH — Y [IEPLIOMY BHITAAKY IFOAO 1i BAACHUX Alfl, Y APYTOMY — IIIOAO
Ali1 TpeTix 0cib, siki 3a4iaoTh paBa AFAUHA. TOOTO FOPU3OHTAABHUIL eEKT IIPAB AFOAUHI
Mae Miclje, KOAH IIePBiCHIM aApecaToM y cdepi mpaB AIOAMHH AUIIAETHCS AePyKaBa — AO Hel
3BepHYTa BUMOTa 3a0€3IeYNTH AIEBICTD IIPaB AFOAMHH Y BiAHOCHHAX MK ABOMA IIPUBATHIMU
cy6’exTamu, IOAO SIKHX BOHA Ma€ BAAAHI TOBHOBaXXeHHs1. To6TO “Topi3oHTaAbHuI epexT”
TYT BKasye He CTIABKM Ha BIAHOCHHHU MK CaMHMHM ABOMa Cy6’exramu (siki, HacmpaBai,
MOXYTb IepebyBaTu y BIAHOCHHAX MiATIOPSIAKYBaHHS, SIK HATPUKAAA, POOOTOAABEITH
i mpawiBHKK), CKiAbKHU Ha Te, IO iX PiBHICTD Mepea MpaBoM 3abesredye AepXasa, i BOHU
PIBHOIO MipOIO MOXYTb PO3PAaXOBYBATH Ha 1l BTpyYaHHA y Pasi IOPYLUIEHHS IIPAB AIOAUHU

3> Tanna XpucroBa, ‘30608 13aHHS AepKaBH Yy cdepi IpaB AloAUHY,” ¥ BeAuka ykpaincoka opuduuna
enyukronedis, m. 3, 3azarvna meopis npasa / peaxoa.: O.B. ITerpumun (roaosa) Ta in. Xapxis: IIpaso,
2017), 163-69.
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OAHI€IO 31 CTOPiH I[ux BiAHOCHH. Te, [0 B 0CHOBi FTOPH30OHTAABHOTO BIMIPY IIPaB AIOAUHH
AEXHTDb TOH CaMUI AepP>KaBOIIEHTPUYHUH MiAXiA, TATBepAXKYE AKOH Kuoxkc.?®

AnAe 911 MOXXeMO MU TOBOPUTH IIPO TOPH3OHTAABHY ALIO IIpaB AIOAUHH Y IIepepPaxoBaHUX
Yy IOIIEPEAHbOMY PO3AIAL CUTYAIlisIX, KOAH A€P)KaBa He BUKOHYE POAb appecaTa BUMOT
y cdepi npas AropnHu (depes HeCPOMOXKHICT 260 HeAeMOKPaTHYHUII XapakTep, 260 yepes
Te, IO BIAHOCUHH 06 €KTUBHO MepebyBaioTh M03a cpeporo BAAAHOTO BIIAMBY AEPYKaBH)?

Tak, Hanpukaap, koau novasacs nagpemis COVID-19, nianpreMcTBa HaMaraAncs
MiHimi3yBaru 36uTku. Cepep IHIIOrO, BEAUK] OPEHAM BAAAUCS AO CKACYBAHHS 3aMOBAEHb
a60 IpH3yIIHHEHHS X Ha IIEPi0A, AOIIOKH CUTYAList He HOKPAmUThCs i mormuT 3pocre. Taxi
All BeAM AO MacCIITAaOHUX 3BiAbHEHD MPaI[iBHHUKIB, MACOBOI HEBUIIAATH 3apo6iTH0'1' TIAQTH,
[PHUIIMHEHHS AISIABHOCTI OKpeMuX pipM-mocTadaabHuIb. > YacTo HIAOCS PO AOTOBOPH
Mixx kommaHismu 3 [liBHigHOT AMepuxu Ta €C i mOCTauaAPHUKAMHU 3 KPaiH, Ae CTAaHAAPTH
y cdepi nparni € HU3bKUMHU. > IIpu nboMy KOMITaHiI-3aMOBHHUILI AISIAM B MeXaX YKAAAEHHX
AOTOBOPIiB — BOHM BUKOPUCTOBYBAaAM BKAIOUEHI AO HUX ITYHKTH, SIKi HAAQIOTh IM IIPaBO
BIAMOBHTHCS Bip AOTOBOPY y OYAb-SIKHIT MOMEHT, YUM CTAaBUAH KOHTPAreHTIiB Ta IXHIiX
IpaLiBHUKIB y BKpail ypasAuBe cTaHOBUIje. >

BiamosipHO A0 KepiBrux npurnunis OOH 3 613Hecy i MpaB AIOAMHH KOMIIaHil MalOTh
30608 s3anHs “He HamkoAuTH (do no harm), BOHY HecyTh KOPIIOPATUBHY BiATIOBiAAABHICTD
[IOBAKATH ITPpaBa AIOAUHH. Lle BiMarae Bip OyAb-sIKOI KOMITaHII TPOBEACHHS IIPOLIEAYP Ha-
Aexcoi obaunocri (due diligence) i, B Takuii crioci6, BusBAeHHs, 3an106iraHHs Ta pearyBaHHs
Ha HeraTHBHUI BIIAMB, 3AIMCHIOBAHMI Ha IIPaBa AIOAMHH Y Ipoljeci QyHKI[IOHYyBaHHS
TaKOi KOMIIAHiI Ta B il AQHIJIOraX IIOCTABOK. Y HaBeACHOMY BHIIle IPHKAAAIL IIOBAra A0 IIPaB
AIOAMHH O3HA4a€, IO KOMITAHil, sIKi CKACOBYIOTb 260 3MIHIOIOTH CBOI 3aMOBAEHHS, MAIOTh
OLIiHIOBATH BIIAVB CBOIX pillleHb Ha POOITHHKIB i TOCTAYaABHUKIB Ta HAMAraTHCs MiHIMI3yBaTH
TAKUIl HETaTUBHUIL BIIAMB HACKIABKH Ije MOXXAMBO.”” 3aIlUT Ha TaKy HAAEXHY O0a4HiCTH
0COOAUBO MiABUIIYETHCS, KOAH HAETHCS IIPO CUTYALlil 0O4eBUAHOI GaKTUYHOI HEePiBHOCTI
$opMaAbHO PiBHMX CTOPiH AOTOBOPY, OCKiAbKM TOCTaYaAbHUKH BUMYIIEHO ITOTOAXKYIOTHCS
Ha YMOBY AOTOBOPY, SIKa HAAAE [IPABO 3aMOBHUKY BiAMOBHTHCSI BiA 3pOOAEHOTO 3AMOBACHHS

3 John Knox, “Horizontal Human Rights Law;,” The American Journal of International Law 102 (1) (2008):
1-47.

** Radu Mares, “COVID-19: Labour Rights in Global Supply Chains - Impacts and
Responsibilities,” Raoul Wallenberg Institute, last modified April 15, 2020, https://rwi.lu.se/blog/
covid-19-labour-rights-in-global-supply-chains-impacts-and-responsibilities/.

35 “Big brands and cheap clothes in the West are bad news for Ukrainian workers,” Open Democracy, last
modifiedJuly 7, 2020, https://www.opendemocracy.net/en/odr/ukraine-global-brands-cheap-clothing/.
3¢ “CSOs call on govt’s, brands & suppliers to urgently mitigate health & economic impacts on 60 million
garment workers bearing brunt of COVID-19 crisis,” Business and human rights Resource Center, last
modified Mar 24, 2020, https://www.business-humanrights.org/en/latest-news/csos-call-on-govts-
brands-suppliers-to-urgently-mitigate-health-economic-impacts-on-60-million-garment-workers-
bearing-brunt-of-covid-19-crisis/.

37 “Covid-19 Tracker: Which Brands Are Acting Responsibly toward Suppliers and Workers2?” WRC,
accessed 2021, https://www.workersrights.org/issues/covid-19/tracker/.
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y 6yAb-sn<m71 MOMEHT AO MOMEHTY IIOCTaBKH, i TIOBHICTIO 3aA€XaTh Bip A06p0c0BiCH0'1'
ITOBEAIHKM KOHTPAreHTa, He Mal09M JKOAHUX Ba)KEAIB BIIAUBY Ha Hel.

IIle oAHUM IIPHUKAAAOM MOXKe OYTH MOAEAb BIAHOCHH, SIKi BUHHKAIOTh Ha OCHOBI
nudposux naardopm. TexHoaorii cripusAu mosisi rir-ekoHoMiku (eKOHOMIKU HUPPOBUX
nATGOpPM), CTBOPIOIOYHM GiABLI MIUPOKI, SK BUAAETHCS, i GIABII IHYUKi MOKAUBOCTI AASL
3aIHATOCTI, HAIIPHUKAAA, 32 AOTIOMOTOIO TAKHX CAY’KO 3aMOBAECHHS ITOCAYT II€peBe3eHHs
sk Uber abo Lyft, abo maaTrpopm asst mipAGopy po60odoi cram, a60 CAYKO AOCTAaBKH, K
Glovo, Tomo. Ha ocHOBI 1[uX HOBUX 6i3HeC-MOA€A€H BUHUKAU YHIKaAbHI AIAOBI BIAHOCHHH,
SIKi 4aCTO He BIAIIOBIAQIOTh TPAAMIIIMHMM MOAEASM TPYAOBHMX BipHOCHH.® Hamnpuxkaag,
IpaliBHUKH, SKi MAIOTb 3aBAAHHS, I[O HATAAyIOTh 3aBAAHHSA 3BMYAaMHMX IPalliBHMKIB,
MO>KYTb IIPH IIbOMY MaTH CTaTyC “caMo3aiiHsATol ocobu,” “ppirancepa” abo “miampuemis,”
HE MAIOYU AOCTYIIY AO THX IIPAB i ITIABT, SKi 3aKOH IapaHTY€ AAS IIPALIiBHUKIB 32 TPYAOBUM
AorosopoM. Oco6AUBY ypasAMBICTb CBOrO CTAaHOBHINA TaKi Tir-mpariiBHUKH BiAYYAH
y gvacu COVID-19.** KomnaHii-HaiiMadi TAKUX IPAIiiBHUKIB 4aCTO He 3a6e3medyioTs ix
3acobamu IHAMBIAYaABHOTO 3aXHCTY, Ae3iH<l)e1<ui171HI/IMH 3acobamu, He IHCTPYKTYIOTh
I[OAO TOTO, IK IOBOAMTHCD, IIj060 y6e3nellm"14 cebe i KAIEHTIB; TaKOX TaKi rir-npaniBHUKH
He 3aXMIeHi Bip OAHOCTOPOHHIX 3MiH B OIAATI Ipanji i criocobax oprasisanii p060TH,
a TaKOX BiA OAHOCTOPOHHBOIO NPHUIIMHEHHS BIiAHOCHH, IO AAS IPALiBHUKIB O3HAYa€
NPUIUHEHHS iX 3aiiHATOCTi. DaKTHYHO rir-mpaniBHUKKM OMUHHMAMCS B CUTYallii, KOAK
HeraTUBHI HACAIAKU HerepeAOadyBaHOI CUTYyaIlil, TAKOI SIK TAHAEMisl, MOKYTb IIOBHICTIO
OyTH MOKAAAEHI Ha HUX.

Maitxa Cenpe y cBOii KaackuHif mpari “CrpaBeAAMBICTb: SIKi BAMHKH € IPABHABHUMU
HAaBOAUTD IPUKAAAM AOTOBIPHHUX BIAHOCHH, B SIKHX, Ye€Pe3 HePiBHICTh CTAHOBMIIA iX CTOPiH,
Aisl IpaB ATOAMHH HE € TOPU30HTAABHOIO. Waetncs PO CUTYalil0, KOAU BHACAIAOK yparany
Yapai Atoar 6yAM BUMyIIeH] KyITyBaTH TOBAPH i KOPUCTYBATUCS IIOCAYTaMH, L{iHU Ha SIKi
IHOAL B AGCSITKM Pa3iB IIepeBUIIYBAAM 3BUYANHI IIiHHU 1 IOSCHIOBAAKMCS TIABKH YPa3AUBUM
CTaHOBHIEM AIOAEH, B SIKUX BHOIp YKAQAQTU AOTOBIp UM Hi, i Ha SIKHX yMOBAaX, iCHyBaB
Aunie ¢OpMaAbHO.

INepepaxoBaHi BHIIle CHTYaIii € PUKAAAAMH TOTO, KOAH bisHec-cy6 ekt i AoauHa (260
rpyma AIerﬁ) , Ha ITpaBa AKUX 3AIMCHIOE BIIAHB ALSIABHICTh TAKOTI'O cy6’e1<Ta, HE € PiBHUMU.
I came 111 HepiBHICTb y MOSKAMBOCTI BITAMIBY Ha iHIITY CTOPOHY 3yMOBAIOE BUMOT'Y AO CTOPOHH,
SKa HaAIA€HA TaKMM BAAAHMM BIIAMBOM, IIJOAO IOBard AO IPaB AIOAMHH M MaKCUMAABHO
MOXAMBOI HAAXKHOI 06aYHOCTI AASI TOTO, OO He AOIIYyCTUTHU HETaTUBHMM BIIAMB Ha HUX.

3 “Gig Economy, Human rights implications and legal and policy rights protection frameworks
for gig economy workers,” Business and human rights Resource Center, accessed 2021, https://
www.business-humanrights.org/en/big-issues/technology-human-rights/gig-economy/.

¥ “National measures to protect non-standard workers including workers in the platform economy,”
COVID-19 Watch Etuc Briefing Note Non-Standard/Platform Workers, last modified March 27, 2020,
https://www.etuc.org/sites/default/files/publication/file/2020-04/National%20measures%20t0%20
protect.pdf.

0 Michael Sandel, Justice: What's The Right Thing To Do? (Farrar, Straus and Giroux, 2010).

34 ISSN 2227-7153 Philosophy of Law and General Theory of Law 1/2021



BI3HEC | MPABA JII0AMHW: KITI0YOBI MUTAHHA TEOPIT NPABA

Inakime KaXxy4du, HeAepXKaBHi Cy0 €KTH, SKi B iHIIOMY KOHTEKCTi AIFICHO BUCTYTAIOTh
BTOPHMHHHMM appecaTaMH BUMOT y cdepi IIpaB AIOAMHH, MOXYTDb ONUHATHUCS B CUTYallii,
KOAY BOHU CTAIOTh NePBUHHUMU HOCISIMU 300608 ’s13aHb y cdepi IIpaB AIOAMHH. “Ix CIPUSHHS
CIIPaBEAAHBOCTI MOXe i Ma€ BUKOPHCTOBYBaTH MOSKAMBOCTI, IO TTIepeA HUMU BiAKPHUBAIOTHCSL.
BoHHI MOXKYTb BUOpAaTH MATPUMKY i IPOCYBAHHS CIIPABEAAUBOCTI, MOXKYTb yTPHUMATHCS
Bip 6yAb—ﬂKo'1' nosuuii abo CKOPHUCTATHUCA CUTYaIi€l0, All0un HeCHpaBeAAI/IBO.” ¥ repminax
KepiBaux npuanumis OOH 3 613Hecyi ITPaB AFOAMHH L1 XK AyMKA 3ByIHTD 6iAbIT IIPeAMETHO:
“bisHec MOXKe Oe3IOCepPeAHbO MTOPYLIYBATH [IPaBa AIOAMHH 200 CIPHUATH MOPYLIEHHSM,
SIKi BYMHSIOTH iHIII 0CO6H, Y TOMY YHCAi AepKaBa, 200 5K KOPUCTYBATHCS HaCAIAKAMH
HETaTHBHOTO BIIAUBY Ha IIPaBa AIOAUHH, SIKHMIl BYMHSIE iHIIA 0CO0A, OTPUMYBATH BUTOAY
Bip Hporo” (Ipunnun 19*).

Byab-sike uiTke po3aMesKyBaHHS MiX IMepBUHHHMHU i BTOPUHHUMH areHTaMH Ma€ MicIie TiAbKU
TaM, A€ € CUABHI ¥ BIAHOCHO CIIPaBEAAUBI A€PKABH, SKi YCIIIIHO BPETyAbOBYIOTD ITOBEAIHKY
HIINX Cy6 €KTIB B MEXXaX CBOIX KOPAOHIB. AAe SIK TIABKU MH AUBUMOCS Ha PeaAil )KUTTsI, B IKOMY
AEPKaBU MOXXYTb OyTH cAAOKMMHU, GYAD-SIKHI IIPOCTHUIT PO3IIOAIA Ha IEPBUHHUX i BTOPHHHUX
areHTiB HiBeArETHCS. ™

lIl. BuMora neritTuMHocTi Ao 6i3Hecy

Bararo Buenux i 613Hec-AiAepiB AABHO AOTPMMYIOTBCS AYMKH, 11O ITOBara IpaB AIOAMHU
260 BUKOHAHHSI COILliaAbHUX 000B’sI3KiB He € cripaBoio 6isHecy. Cypis AeBa, uaer Pobouoi
rpynu OOH 3 6i3Hecy i mpaB AIOAMHH, HA3UBAE IO €IIOXY “6i3Hec 6o mpaBa AoAuHM. *
Bipomi pebaru Bepaa-Aoaaa Ha mouarky 1930-x pokiB OyAM 4yAOBOIO iAOCTpaLi€o i€l
eroxy,* B sskux BepA cTBepAXyBaB, o Kopropanii MalOTh BUKOPUCTOBYBATU CBOIO
BAAAY TiABKM B iHTepecax cBoix akujioHepis. ITorasau Bepaa 6yau pimyde miarpumani
Miaronom ®pismanoM,* Ha AYMKY SIKOTO, B YMOBaX BiABHOI pHHKOBOI €KOHOMIKH EAMHA
coljiaAbHA BiAIIOBIAQABHICTD 613Hecy — ITe MaKCHUMi3alris npn6yTKy AAS akI[ioHepiB. Aas
dpiaMaHa, OAHOTO 3 HAMOIABII IPHUX IPHOIYHMKIB HeoOMexxeHOCTI puHKIB y XX CT., iest
PO Te, MO KOPIIOpaIil MalOTh BiAirpaBaTH IeBHY POADb Y BUpillleHHi OiAbIn 3HAUyIIMX
COLiaABHUX ITPO0OAEM, sIBASIE COOOX0 KPOK Ha IIASIXY AO colliaaismy. Bin cTBepaKyBas,

*# Guiding Principles on Business and Human Rights, Implementing the United Nations “Protect,
Respect and Remedy” Framework, HR/PUB/11/04, https://www.ohchr.org/documents/publications/
guidingprinciplesbusinesshr_en.pdf.

# O’Neill, Agents of Justice, 177.

# Surya Deva, “From ’business or human rights’ to "business and human rights’: what next?” Research
Handbook on Human Rights and Business, ed. Surya Deva and David Birchall (Edward Elgar, 2020), 3.
* Adolph A. Berle, “Corporate Powers as Powers in Trust,” Harvard Law Review 44 (1931): 1049;
E. Merrick Dodd, “For Whom Are Corporate Managers Trustees?” Harvard Law Review 45 (1931):
1145; Adolph A. Berle, “For Whom Are Corporate Managers Trustees: A Note,” Harvard Law Review
45(1932): 1365.

% Milton Friedman, Capitalism and Freedom (Chicago University Press, 1962); Milton Friedman, “The
Social Responsibility of Business Is to Increase Its Profits,” New York Times Magazine (1970): 33.
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IO KOPIOPATUBHI KEPIBHUKH € ar€HTaMH, IOKAMKAHUMU CAYXXUTH IHTEpecaM CBOIX
BAACHHUKIB — aKkIjioHepiB.*

Y ni€i Touku 30py € mpubidauky i cboropni. Ha mepexonants Eaeitn Crepr6epr,' “Busna-
9aABHOIO METOIO Oi3HeCy € MaKCHMaAbHe 30iAbIIeHHS BAPTOCTi BAACHOCTI Y AOBTOTPHBAAIL
IePCIEKTHBI WASXOM IIPOAAXKY TOBapiB ab0 mocayr”*® i Buxopucranus “6isHec-pecypcis
Y HEKOMEPIIMHUX IHASX [couiaAbHa BiAHOBiAaAbHiCTb] € PIBHOCHADBHOIO KPaAiX(Hi.”49

CporopHi cuTyarjist SMiHUAACK, SIK MiHIMyM, Ha piBHi rAo6aAbHUX TpeHAiB. Kopmoparii
B)Ke He 3asIBASIIOTb, IPUHAMMHI ITyOAIIHO, 1110 iXHS EAMHA METa — MAaKCHMI3yBaTH IPUOYTOK
HE3aAEXKHO Bip OYAb-SIKOTO HEraTHBHOTO BIIAMBY Ha CYCITIABCTBO. 32 OCTAaHHI ABa POKH
IIPOBiAHI CBITOBI 6isHec-acomiamnii i MoB’s13aHi 3 HUMHU €KCIIepPTHI IPYNH CTAAM AUCTAHILi-
IOBATHCS Bip KAIOYOBOI 0COOAMBOCTI “KAACHYHOI” $OPMU KOPIIOPATUBHOTO YIIPABAIHHS:
npiopurer akifionepis.” Y cepmui 2019 p. Kpyrawnit cria pisosux kia CIIIA, oo ckaapy
sikoro yBirmau kepiBuuku 200 Haitbiapmux kopropauiit CIIIA, omy6aikyBaB HOBY 3asBy
npo “riiai kopmoparii,” mianucany 181 ii yaeHOM. Y mpec-peAisi BIASHAYaAOCS], 110 KOXKHE
HoIepeAHE OHOBACHHS KePiBHUIITBA 3 KOPIIOPATUBHOTI'O YIPABAIHHS CXBAAIOBAAO IIPUHITHIL
MakcuMisanii akijioneproi Baprocti. HaBmaku, HoBa 3as1Ba 3060B’513y€ reHepaAbHHX
AUPEKTOPIB, sIKi 11 AIMCaAH, “KepyBaTH CBOIMHU KOMIIAHISIMU Ha 6AAro BCiX 3allikaBA€HHUX
CTOPIH — KAI€HTIB, CIIIBpOOITHHKIB, IOCTAYaAbHUKIB, CIIIABHOT i ak1jioHepiB.”*!

3i cBoro 6oxy bpuraHchka akaseMis movasa 06ropopeHHs reMu “PedopmyBans 6isHecy
Aast XXI croairta” y 2017 p. ®inabHuit 3BiT onpuaroaneno y 2021 p.:

bisnec — 1e Bupimenna npo6AeM AXOAEH i IIAQHETH 32 AOIIOMOTIOX0 iHHOBAIiH, ySABU i TBOPYOCTI.
HpHGyTOK Ma€ HAAXOAMTH BiA ITbOT0. AAe HAATO YaCTO KOMITaHII TAKOK OTPUMYIOTH BUTOAY BiA
CTBOpEHHS IIPOOAEM AASL HABKOAHIIHBOIO CEPEAOBHUINA i HEPIBHOCTI.

<...> B ocHoBsi 6i3Hecy Mae 6yTu MeTa BUPILIEHHS IPOOAEM AIOAEI | [IAQHETH 3 BUT'OAOIO, A He
OTPUMAHHS BUT'OAU BiA CTBOPEHHS IIPOOAeM.

<...>IToxaapaHHS BIATIOBIAQABHOCTI 32 110 3MiHY Ha AUPeKTOpiB 3abe3Ieuye YiTKy ITA3BITHICTD
ATOASIM, Ha SIKMX BIIAMBA€E Oi3HeC, 1 A€ MOXKAMBICTD THM, XTO IIPALIFOE 3 Gi3HECOM, IIPUTSITyBaTH FOro
AO BipioBipaabHOCTI. HOBOBBEeAeHHA B cdepi BOAOAIHHS, YTIPaBAIHHS, PETyAIOBaHH:], BUMipIOBaHHS,
QiHAHCYBaHH i CIIAPHOTO IHBECTYBAHHS ATPUMYIOTb PEaAi3aliiio X KOPIOPATUBHUX LiA€HL. >

*William T. Allen, “Our Schizophrenic Conception of the Business Corporation,” Cardozo Law Review
14 (1992): 261, 281.

# Elaine Sternberg, Just Business: Business Ethics in Action, 2nd ed (Oxford: Oxford University Press,
2000).

*1bid, 32.

©1bid, 41.

50 Anne Case and Angus Deaton, Deaths of Despair and the Future of Capitalism (Princeton: Princeton
University Press, 2020).

3! “Business Roundtable Redefines the Purpose of a Corporation,” Business Roundtable, last modified
August 19, 2019, https://www.businessroundtable.org/business-roundtable-redefines-the-pur-
pose-of-a-corporation-to-promote-an-economy-that-serves-all-americans.

32 “Policy & Practice for Purposeful Business, The final report of the Future of the Corporation programme,
The British Academy,” last modified 2021, https://www.thebritishacademy.ac.uk/documents/3462/
Policy-and-Practice-for-Purposeful-Business-The-British-Academy.pdf 5S.
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Aasocbkuit popym 2020 p. 3asBUB PO 3MiHy “Kamitasismy aknionepis” (“shareholder
capitalism”) Ha “kaniTaaism 3anikaBaenux oci6” (“stakeholder capitalism”).%

Yrim, Hebe3meuHi mposiBu KOHIeNNil “6i3Hec a0 IpaBa AIOAMHE BCe e IPHCYTHI
B Cy4YaCHOMY AMCKYPCi, a B CyCHIAbCTBAX, SAKi BIAHOCATD AO IOCTCOLiaAiCTUYHHX, BOHH
3HAYHOIO MipOI0 IepeBakafoTh y HboMy. OAHUM i3 TAKUX TP OSBIB € HAASBUYANHUI aKI[eHT
Ha eKOHOMiYHe OOIPYHTYBaHHS KOPIIOPATHBHOI BiAIIOBIAQABHOCTI IIOBAXKaTH MpaBa
AIOAUHH, TOOTO HaBEeACHHS apI'yMEHTIB, Y0My 6i3HeCy eKOHOMi4HO BUTIAHO IIOBXATH IIPaBa
ArOAMHU.>* “AAe SIKIIIO ITPaBa AFOAUHU — Li€ IPOCTO IHCTPYMEHTHU AASI OTPUMAHHSI 6IABIIOTO
pubOyTKy 260 yHHKHEHHs GiHAHCOBHX Ta IHIINX PUSHKIB AASI KOMITAHIH, TO HaBIIO pobuTH
BUIASIA, 11O KOMITaHiI € 6iAbII COLliaAbHO BIATIOBiAAABHI?”>> HeMOXKANBO 3MIHUTH iICHYOYHIT
croci6 BepeHHsI 6i3HeCy, IPOIIOHYIOYH TOBHICTIO 3ACHOBAaHe Ha HbOMY X OOIPyHTYBaHHS
30008’s13aHb 0i3Hecy B cdepi mpaB AroAuHH. ITIATpIMYBaTH 1 3aXUIIATH IPaBa AIOAMHU
Ha0araTo Aeriie, sIKINO Iie CAyTye iHTepecaM 6i3Hecy. CrpaBxHs mepeBipka BiAAAHOCTI
6i3Hecy KOpIIOpaTUBHIl [10Ba3i IIPaB AIOAUHU BiAOYBAETbCS B CUTYALIisIX, KOAM KOMITaHil
CTAIOTh Ha OiK [IPaB AIOAMHH, HABiTb SIKIO HE MA€ €KOHOMIYHOTO CeHCy abo Iie 3HIDKYE
IIAHCH HA OTPUMAHHS NpubyTKy (HampuKAap, BIAMOBa Bia AMCKPHMIHALIAHOI pexAamy,
BIIPOBAAXKEHHS PO3YMHOTO IPHAAIITYBAHHS AASL AIOACH 3 AITBMH Ta iH.).

ITonsiTTs “BiATIOBiAQABHUIL 6i3HEC” MOXKHA ITOPIBHSATH 3 IOHATTIM ‘AeMOKPaTHYHOI
AeprkaBr’. AAXKe B OCHOBI A€P>KaBH — IIParHEHHS A0 A0COAIOTH3ALil BAAAY, B OCHOBI Oi3Hecy —
AO MakcuMisarii mpubyTKy. AAe SIK epli HAYTb Ha 0OMeXKeHHS AepPXKABHOI BAAAU ITPaBAMU
AIOAMHH, TaK i AAS APYTHX Ife € aKTyaAbHHMM 3aBAQHHAM. BU3HauaAbHUM TYT € IiHHICHMI
ApPT'yMeHT, a He apI'yMeHT yTHAITAapUCTChKUIL. B 0CHOBI 06MeXeHOCTi AepiKaBU IIpaBaMU
AIOAVHH Y 3AIFICHEHHI CBOEI BAAAM i HEOOXIAHOCTI BUKOHAHHS Helo 30008’ s13aHb y cdepi
IIpaB AIOAMHH A€KUTb BUMOTA AETITUMHOCTI A€p>KaBHOI BAaAU. AO KOMIIaHiH, sIKi Tak camMo
SIK 1 AeP>KaBH, MAIOTb CbOTOAHI BAAAHUIT BIIAUB HA KUTTSI AFOAUHH, OIABIIHIT 60 MEHIIHIA,
nepe0yBac Imip epeKTUBHIM KOHTPOAEM AEMOKPATHIHOI AeP>KABH, AeTiTHMI3allis BiAOyBa-
€THCS IIASIXOM II Aeraaisarii 3 60Ky AepKaBH. AAe TaM, A€ AepiKaBa He MOXKe 3AiMCHIOBaTH
e eKTHBHUIT KOHTPOAB, 6i3Hec oTpebye He3rnocepeAHbOI AeriTUMALLT 3 HOKY CYCITABCTBA.

AeriTuMHiCcTD 6i3Hecy € MONEePEeAHbOI0 YMOBOIO AilleH3il KOMIIaHil Ha AISABHICTD
Y CYCHIABCTBI i BIAHOCHUH i3 pi3HMMM BHYTPIlIHIMM i 30BHINIHIMM 3alliKaBA€HHUMH

53 “Here’s how to make stakeholder capitalism a reality, World Economic Forum,” last modified January 19,
2020, https://www.weforum.org/agenda/2020/01/the-path-to-stakeholder-capitalism-requires-some-
thing-basic-decency. Aus. Takox: “World Economic Forum, ‘Davos Manifesto 2020: The Universal
Purpose ofa Company in the Fourth Industrial Revolution]” https:/ /www.weforum.org/agenda/2019/12/
davos-manifesto-2020-the-universal-purpose-of-a-company-in-the-fourth-industrial-revolution/.

3* Archie B. Carroll and Kareem M. Shabana, “The Business Case for Corporate Social Responsibility:
A Review of Concepts, Research and Practice,” International Journal of Management Reviews 12,
no. 1 (2010); Baglayan Basak, Ingrid Landau, Marisa McVey, and Wodajo Kebene, “Good Business:
The Economic Case for Protecting Human Rights,” SSRN, last modified December 20, 2018, https://
ssrn.com/abstract=3304959.

55 Deva, “From ‘business or human rights,” 3.
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CTOPOHAMHM, BKAIOYAI0UM iHBECTOPIB, aKI[iOHEPIB, MPALliBHUKIB, KAIEHTIB, CIIOKMBaYiB,
IIOCTaYAABHHKIB, MiCIIeBi FPOMaAH, A€PKaBY i MDKHApOAHY CIiAbHOTY. “Bceboro pexiapka
AECSITHUAITD Ha3aA AeTiTMMHICTh KOMIAHII 6iApIIo0 ab0 MeHIIOI0 MipOI0 BU3HAYaAaCh
3araAbHHMHU HOPMaMH, KOHTPOAEM i IIeHTPaAi30BaHUM peryAIBaHHIM i3 00Ky Aep>KaBH.
CporopHi AeriTuMHICTD 3abe3rnedyeTbCs y MPUHIMIIOBO HOBUX $OPMAX IIOAITHYHOrO
ynpaBAinHs.”*

I B npomy BaxkamBa 0COOAUBICTD KOHIIEIITil 613Hecy i IpaB AIOAMHH, KA BUBOAUTD
il 3a Mexi “3axipAHOro HeoAibepaAabHOrO KamiTaaizmy.” OcTaHHIN BU3HA€E HEOOXIAHICTD
COIIiaAbHOI BiAIIOBiAAABHOCTI 6i3Hecy, aAe po3rasipac il Ik IPUBaTHY BiATIOBIAQABHICTB.
3a AibepaAbHOIO TEOPIEIO TIABKY AEPXKABH PO3TASIAAIOTHCS SIK Iy OAiHi akTopu. Kommanii
HAAEXaTb BUKAIOYHO AO IIPUBATHOI cdepH, a OTKe, BOHH He IOTPeOYIOTh AeriTUMariii 3 60Ky
cycmiabcrBa. Sk 3asHagae Oaopian Berurreiis, Takuit maxia “KOHIENTYaAi3ye KOpropanii
SIK aIIOAITMYHI, 2 KOPIIOPATUBHY BiAIIOBIAQABHICTD — IK CYyTO HpI/IBaTHy.”57 Aae Takuit miaxip,
IrHOpY€ peaAbHUI CTaH peYeil: AISAbHICTD KOMIIAHIN MOXe CyTTEBUM YMHOM BIIAMBATH
Ha CyCITIAbHI IHTE€PeCH, KOMIIAHII AAAEKO HE 3aBXAH AIIOTb CYyTO y IIPUBATHOMY IIPOCTOPI,
“AKHi IM HAAQ€ETHCS AepkaBoro” (Hai6iABII SICKPABUM IPUKAAAOM € COLHaAbHI MepeXxi, aae
I1e TAKOXX MOXKe OYTH CIIPaBeAAUBO AASI BCiX cep, SIKi BpeI yAbOBYIOTbCSI KOPIIOPATHBHUMU
HOPMaMH, B iX HIMPOKOMY 3Ha4eHHi, — PeAiriilHIMH, CIOPTUBHUMH, IPOeCiiHIMHU TOI0),
i Aep>KaBHU AQAEKO He 3aBXKAM CIIPOMO>XKHI 3Ai1MCHIOBATH ePeKTUBHHM KOHTPOAD 33 TAKOIO
AlsiapaicTro. Te x “peiicOyuHe mpaBo” a60 “TBiTTepHe IPaBO~ MAIOTh 3HAYHUIT BIIAKB HA Te,
SIK iHTepHeT BUTASIAA€ AASI KOXKHOTO 3 Hac. KoMaHil, sIKi mpaIfoIoTh y coIliaAbHUX Mepexax,
€ MalAQHYMKAMU AASL CITIAKYBAaHHS: BOHM BUPINIYIOTh, SIKOI0 iHPOpMaIli€ro KOpUcTyBadi
MOXYTb AIAUTHCA i 3 KMM, i IKi HACAIAKHM MOXXYTb HACTaBaTH 3a IIOPYLIEHH BCTAHOBACHUX
IIPaBHA 1 32 SIKOIO [IPOLieAy POro. BoHu cTaioTh “KypaTopamu iHPOpPMALIFHOTO CBITY, B IKOMY
>KMBe 3HaYHA KiABKiCTb Atopeit. >

LTe Bka3ye Ha HeOOXiAHICT BU3HATH KOMIIAHII Cy6 €KTaMH ITyOAIYHOI BiATTOBIAQABHOCTI,
BAAAQ SIKUX ITIAAATAE AETITUMI3AIliI 3 60Ky CYCITiABCTBa.

P0o3BUTOK CyCIIABHUX BIAHOCHH i pOAb 6i3HeCy B IIbOMy IIPOLIeCi IPU3BEAU AO TOTO, IO
CbOTOAHI Bce 6iAblle AyHA€ Te3a IIPO HOBHI CYCIIIABHUIL AOTOBIp, SIKUI OyAe PO3rASIAQTH
bizHec SIK OAHY 31 CTOPIH, OPsIA i3 Aep>kaBolo i cycriabcTBoM. BisHec, sik HOCI# Ty 6AiuHOT
BAAAM B II€BHiH YaCTHHI, BUCTYIIA€ TaKOX i appecaToM BuMor AerirumHOoCTi. Caip 3a3Ha-
YUTH, IO HOHSTTS “HOBOTO CYCIIIABHOTO AOrOBOpY~ cympoBoaxye KepiBui mpuximmu
OOH 3 6i3Hecy i paB AIOAUHH 3 TOTO MOMEHTY, SIK iX 6yAo 3apymano — AxkoH Parri

56 Jacob Dahl Rendtorff, Handbook of Business Legitimacy. Responsibility, Ethics and Society (Springer
Nature Switzerland AG, 2020).

%7 Florian Wettstein, “The History of 'Business and Human Rights’ and its Relationship with Corporate
Social Responsibility,” in Research Handbook on Human Rights and Business, ed. Surya Deva and David
Birchall (Edward Elgar, 2020), 38.

¥ Molly Land, “The Problem of Platform Law: Pluralistic Legal Ordering on Social Media,” SSRN, last
modified October 2, 2019, https://ssrn.com/abstract=3454222.

38 ISSN 2227-7153 Philosophy of Law and General Theory of Law 1/2021



BI3HEC | MPABA JII0AMHW: KITI0YOBI MUTAHHA TEOPIT NPABA

IIPsIMO BKa3yBaB OYiKYBaHHs, CIIPAMOBaHI A0 KOPIIOPALii K AO YACTHMHU KOAEKTUBHOIO
CYCIIABHOTO AOTOBOPY.>’

BopHOYac mUTaHHS AETITUMHOCTI BAAAM BUXOAUTD AaAeKo 3a Mexi mpasa. IIpaso
3abesmeuye, CKopilie, MPOLeAyPHI IHCTPYMEHTH AeTiTHUMALil, CIPUSIOYH TAKUM YHUHOM
OiABIIIM BU3HAYEHOCTI I [OMIepeAXyIour moTeHNinHi ciopu. Konnenris 6i3uecy i mpas
AIOAMHHM TaKOXX IPOIIOHYE MPOLIEAYPH, CIIPSMOBAHI, IIO CYTi, Ha AETITHMALII0 AISABHOCTI
KoMIIaHif y cycriabcTsi. Hacammepes iaeTsest po mporeaypy human rights due diligence
(mponeaypa 3a6e3nedeHHs HaAeXKHOT 06A4HOCTI IOAO IPAB AIOAUHM), & TAKOXK 3BiTYBaHHS
3a HeiHAHCOBUMH MTOKA3HUKAMH.

Kepisui npunrmnu OOH 3 6i3Hecy i IpaB AIOAMHU BKAIOYA€E IIPOLIEAYPY 3a0e3IedeHHs
HAAEXHOI 00aIHOCTI IOAO IIPaB AIOAUHU SIK OCHOBHUI IHCTPYMEHT YIIPABAIHHS, SIKMI
AA€E 3MOTY IAIPUEMCTBAM AI3ZHATHUCA i ITOKA3aTH, [0 BOHU MOBAXKAIOTDh IPaBa AIOAUHH.
L5 mporieaypa mepeabadae omiHKy GpaKTHIHOTO i IOTEHIIHOTO BIIAUBY Ha IIPaBa AIOAMHU,
IHTerparlifo pe3yAbTaTiB i BAXUTTA 3aXO0AIB BIATIOBIAHO AO HHX, BIACAIAKOBYBaHH: epeKTUBHOCTI
IIUX 3aXOAIB Y BIiATIOBiAb 11 iH)OPMYyBaHHS IIPO Te, K YCYBAIOTbCS PU3UKU HETaTHBHOTO
BIAUBY. Taki BHAMBY MOXYTb BHHUKATH BHACAIAOK BAACHOI AISIABHOCTI IiATIpHEMCTBA
a60 MOXyTb OYyTH IIOB'5I3aHi 3 HOTO OMepaIfisiMH, MPOAYKTAMHU YU IIOCAYTaMU AIAOBUMHU
BiAHOCHHAMH BrOpPY Ta BHHU3 IO AQHIIIOXKKY CTBOpeHH: BapTocTi. L1a mponeaypa Bkarouae
SIK HeOOXiAHUI eAeMeHT epeKTHBHHIT AOCTYII YCiX 3aIlikaBAEHHX 0Ci6 A0 BH3HAUEeHHS
BIAITOBIAHUX pU3HKiB. 3a0e3ledeHHs] HAAEXKHOI 00aYHOCTI € criocoboM 3abe3nedeHHs
AeriTUMHOCTI 6i3Hec-mporecis.

Heo6xipHicTb A€TITUMHOCTI 613HECY TAKOXK 3yMOBAIOE HEOOXIAHICT AOTPHMYBATHCSI BUMOT
BEPXOBEHCTBA IIpaBa B IPMHIMII BEPXOBEHCTBA ITPaBa — IPUHIIMITY, IKUM € 3aCTOCOBHMM K
AO AEPYKaBHOTO TPABOBOTO PETYAIOBAHHS, TaK i AO HeaepkaBHOTO. FlaeThcs, 30Kpema, ipo
T€, IO BCTAHOBAEHI HEACP)KaBHUM cy6’eKT0M MPaBHAQ TIOBEAIHKY He IIOBUHHI IPU3BOAUTH
AO TIOpYILIEHHS IpaB AIOAUHU. ToMy, HaIIlpuKAaA, HeAep>kaBHe IIpaBOBe peryAloBaHH:
He TIOBUHHO OyTH AMCKPHMIHALIFIHUM; TOH (aKT, IO TaKe PEeryAIOBAHHS 3AIMCHIOETHCS
IPUBATHHUM Cy0 €KTOM, He MOXKe CAYT'YBAaTH BUIIPABAAHHSIM AASI OOMEXXEeHHS IIPAaB AIOAUHU
Ha Tifl YM iHIIIA MACTaBi — CTaTi, KOABOPY WIKipH, IOXOAXKEHHS, BiKy, HAIlliIOHAABHOI Ha-
A€XHOCTI TOIIIO — 32 BUHSTKOM BUIIAAKIB, KOAH AASI TAKOTO OOMEXKeHHS iCHy€ AeriTuMHa
MeTa (HampuKAa, O6MeXeHHs AOCTYIy AO TIEBHOTO KOHTEHTY 32 BIKOM), BOHO € YiTKO
nepeAGadeHNM y BCTAHOBAEHHX [IPABHAAX, SIKi € AOCTYIIHUMHU AO O3HAHOMAEHHS, i BOHO
€ nponopuiitanmM.®’ Ao rapaHTiii BEpXOBEHCTBA IIPaBa BXOAUTb MOXKAUBICTb CKOPUCTATUCS
“epexTHBHUMHU 3acOOAMU IIPABOBOTO 3aXUCTY Ha OIepaLiitHOMy piBHi.”

9 UN, Protect, Respect and Remedy: A Framework for Business and Human Rights, A/HRC/8/5 (2008),
para 69.

¢ Barrie Sander, “Freedom of Expression in the Age of Online Platforms: the Promise and Pitfalls of
a Human Rights Based Approach to Content Moderation,” Fordham International Law Journal 43:4
(2020): 934-1006.
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BucHoBKHM

Hociem 3060B’s13aHb y cdepi IpaB AFOAUHY BUCTYIIAIOTh BCi aKTOPH, SIKi MAIOTh BAAAHUIT
BIIAMIB Ha IHAMBIAQ, TpyITy ab0 criabHOTY. BisHec € opHMM i3 Takux akTopiB. Lle 3ymoBatoe
3BepHEHHS AO 6i3HeCy BUMOTHU AeriTUMALil IOro AISIABHOCTI — 3MICTOBHOI — Yepes BiAllo-
BIAHICTD HOTO AISIABHOCTI I[IHHOCTSIM ITOBaru AXOAChKOI TIAHOCTI Ta IPaB AFOAWHH, 1 IPO-
IIeAyPHOI — y BUTASIAL ITpOLieAy pU 3a0e3I1ede HHsI HAAXKHOI 00aYHOCT] IOAO TIPAB AIOAMHIL
Yum 6iAbLI CYyTTEBUM € BIIAUB Oi3HECY Ha IIPaBa AIOAMHU, TUM OiABIIUMU € OYiKyBaHHS
IOAO A€riTHMAIil HOTO AISABHOCTI.

Hasirb y curyariii, KOAM Aep>kaBa 3AIFICHIOE epeKTHBHIUI KOHTPOAD 32 AISIABHICTIO Oi3HeCy
Ha CBOIM TEPUTOPIl 3 TOYKH 30py AOTPUMAHHS HUM IIPaB AIOAMHM, BUMOTA ATITHMALIil
€ aKTYaAbHOIO, OCKIABKH € IIPOCTIip, BIABHMM Bip A€PXKABHOTO IPAaBOBOIO PEryAOBaHHI.
O6’exTHBHO AepxaBa He Moxke (i He TOBUHHA) BPEryAbOBYBATH BCi aCIeKTH GyHKIOHYBaHHSI
Cy0’€KTiB IOCIIOAAPIOBAHHS, IPOCTIP AASI CAMOPETYAIOBAHHS 3aBXXAU AMIIAETHCA. BisHec,
PO3yMiIO4YH CBOI BHYTPIllIHi IIPOLIECH, 3AATEH KPallle BUABAATH PUSUKH AASL IIPAB AIOAUHHI
i MiHIMi3yBaTH iX. Aep>kaBa X MOKe pearyBaTH AMIIe Ha IOPYLIeHHS IIPaB AIOAUHH, SKe
BXX€ CTAAOCH.

3amuT Ha BUKOHAHHS 0i3HeCOM HOTrO 3000B’s13aHDb Y cpepi IpaB AIOAUHH 0COOAUBO
IIOCHAIOETHCS B CUTYAILil, KOAU AepPXKaBHUI KOHTPOAD 32 FIOTO AISIABHICTIO € BIACYyTHIM 260
HeedexruBHUM. Taki cuTyanil MOXAHBI y pasi CAAOKOTO XapaKTepy Aep>KaBHOI BAAAU 200 il
HEIIOCAIAOBHOI IMOAITHKH Y cPepi ITpaB AIOAMHHI (30erMa, IHBECTHIIIMHI IPOEKTU MOXYTh
He OLIHIOBATHCS AEPKaBOIO 3 TOYKHU 30y iX BIIAMBY Ha TIPaBa AIOAMHH) 260 B cuTYyauii
HEAEMOKPATHYHOTO IMOAITHYHOTO PEXHMMY, KOAH CaMa A€PrKaBa IOPYIIYE ITpaBa AIOAMHH,
a 6isHec mpsMO 260 HempsiMO Gepe y4acTh y TAKUX MOPYLIeHHSX. TaK0X MOXXAHBOIO
€ CUTYallisl, KOAH AEPKaBa He BOAOAIE AOCTaTHIMU Ba>KE€ASIMH BIIAMBY Ha 6iznec. Kaacuunum
IIPUKAAAOM TAaKOI CUTYallil € TPAaHCHAITIOHAAbHI KOpIIOpariii. AAe BIACYTHICTb e eKTUBHOTO
KOHTPOAIO A€PKaBH MO>Ke IIOSCHIOBATHCS TaKOXK OAIrapXiyHOIO CTPYKTYPOIO0 eKOHOMIKH.

Biamosiano, KOHITEMITisS 613Hecyi MpaB AFOAUHH, 6y,A,qu BIATIOBIAAIO HA CyYacCHi BUKAUKH
“HeCIIpaBEAAUBOTO COLIIaABHOTO AOCBiAy,” 3MYIIYE I€PErASHYTH KAACHYHI IIOTASIAU Ha
appecaTiB BUMOT ¥ cdepi NpaB AIOAMHH, MEXaHi3M All IPUHITUITY BepXOBEHCTBA IIPaBa,
BHMOTH SIKOTO MAIOTh IIOIIMPIOBATHCS HA IPUBATHUX Cy0 €KTiB TAKOX, Ta, 3pEIITOIO,
IIepPETrASIHY TH CaM CYCITIABHHUIT AOTOBIp 3 OTASIAY Ha 3HAYHUIT BIIAUB, SIKHI 3AIFICHIOE 6i3Hec
Ha OpTaHi3allilo )XUTTS B CY4aCHOMY CYCIIiABCTBI.

© O. Ysaposa, 2021
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Osena YBaposa. BisHec i npaBa AIoAMHH: KAIOUOBi INTaHHA Teopii mpaBa

Amnoranist. Sk cBoro yacy 60poTs6a IpoTH AMCKPUMIHALII ¥ {HINOI HeCIIPaBeAAUBOCTI, chepa
0i3Hecy i IIpaB AFOAUHU IIPOXOAUTB Ti 3K €TaITH: HAKOIIMIYETHCSI AOCBiA HECIIPABEAAUBOCTI, YCBIAOM-
A€HHS YPa3sAUBOCTI — GOPMY€ETHCSI BUMOTa 3BiAbHEHHS Bip MPOOAEMH, BUMOTa OiABII AOCKOHAAOL
P€aABHOCTI — BUHMKAE 3aIIMT HAa HOBE PEIyAIOBAaHHS.

Y crarTi po3rAsSHYTO KAIOUOBi AAS TEOpii IIpaBa MUTAHHS, SIKi CTAaBUTh pOPMYBAHHA ITi€l HOBOI
PpeaabHOCTL. BiAIIpaBHOO TOUKOI0 PO3IASIAY € IUTAHHS PO Oi3HeC SIK IPSIMOTO aApecaTa BUMOT' y cdepi
IIPaB AIOAVIHH, TOOTO IIPO ALIO IIPAB AIOAHHI 0€3 OIIOCEPEAKYBAHHS 3 OOKY AePIKaBH, OCKIABKI OAHIEIO
3 BUBHAYAABHUX [IPHYHH IIOSIBU CYCIIIABHOTO OYiKyBaHHI, sIKe BTIAMAOCS B KOHIleIil 6i3Hecy i mpaB
AFOAMHY, 6yAQ HECIIPOMOXKHICTb 260, B HU3L|i BUIIAAKIB, CBIAOMe HeOKAHHS AePXKABU 3a0€3Ie T
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IIOBary IpaB AIOAUHU 3 60Ky 6i3Hecy. Le, 31 cBOro 60Ky, CTaBUTH IINTAHHSI IIPO BIAHOCHHI BAAAHOTO
BIIAMBY 6i3Hecy Ha ITPaBa AFOAMHU i HeOoOXiAHICTD HeperAsAy KOHLEMIIil, BIAOBIAHOL AO SIKOI IPHUBATHi
Cy6’eKTH y CBOIX BIAHOCHHAX € PIBHUMH IX yYacCHUKaMH. BAaAHMIT XapakTep BIIAMBY 6i3HeCy TaKOX
03HAYAE, IO BiAOYBAETHCS ITEPETASIA CYCIIIABHOIO AOTOBOPY; CTOPOHAMH SIKOTO AO LIbOTO PO3TASIAAAKCS
CYCIIABCTBO i A6PIKaBa, @ OT)Ke, HeOOXIAHICTb AeTITUMALLii TAKOI BAAAY O13HECY, 3MICTOBHOI i IIPOLIeAy PHOL.

Hasirs y curyauii, koAn AepykaBa 3AIfICHIOE e(peKTUBHHII KOHTPOAD 3a ALSIABHICTIO Gi3Hecy Ha
CBOIil TEPUTOPIl 3 TOUKHU 30Py AOTPUMAHHS HUM IIpaB AIOAUHH, BUMOTA A€TIiTUMAIlil € aKTyaAbHOIO,
OCKIABKH € IIPOCTIip, BIABHUIT Bis AEPXKABHOIO IIPABOBOrO peryaroBaHHsA. O6’€KTHBHO AepxKaBa He
moxe (i He moBuHHA) BPEryAbOBYBATH BCi acleKTH QyHKIIIOHYBaHHsS Cy0 €KTIB rOCIIOAAPIOBAHHSI,
MIPOCTIp AASL CAMOPETrYAIOBaHHS 3aBXXAM AMIIAETLCS. BidHec, po3ymiroun cBoi BHyTpimHi mporjecy,
3AaTeH Kpallje BUSABASTU PU3UKH AAS ITPAB AIOAMHU 1 MiHIMI3yBaTH ix. AepikaBa )k MOXKe pearyBaTu
AMIIIe Ha TOPYIIEHHs ITPaB AIOAUHH, SIKe BXKe CTaAOCS.

3anuT Ha BUKOHAHHS 6i3HECOM HOT0 30008 s13aHb y Cdepi IIPaB AFOAMHY 0COOAMBO ITOCHAKOETHCS
B CUTYalil, KOAH AepXKaBHHUI KOHTPOAD 32 HOIO AISABHICTIO € BIACYTHIM a60 HeedexTuBHUM. Taxi
cuTyanil MOXXAMBI y pasi cAabKOT0 XapakTepy AepXKABHOI BAAAH 200 1i HETIOCAIAOBHOI IIOAITUKH Y cdepi
TIpaB ATOAMHH (30KpeMa, iHBeCTHIIiiHI MPOEKTH MOKYTh He OIiHIOBATHCS AEPYKABOIO 3 TOUKH 30PY
X BIIAMBY Ha ITpaBa AIOAMEH) 260 B CHUTYallil HAEMOKPATUYHOTO MOAITUYHOTO PEXUMY, KOAH CaMa
AeprKaBa [OPYIIye [PaBa AIAMHH, a 6i3HeC IPsIMO a00 HEIPSIMO 6epe Y4aCTh y TAKUX OPYIIEHHSIX.
Tako)X MOXKAMBOIO € CUTYaIifl, KOAH Aep>KaBa He BOAOAIE AOCTATHIMHU BaKeASIMHU BIIAMBY Ha 6izHec.
KaacuaHuM mprkaasoM Takoi cUTyallii € TpaHCHAIOHAABHI KOpIIopartii. AAe BIACY THICTb epeKTUBHOTO
KOHTPOAIO Aep>KaBH MOYKe MOSCHIOBATUCS TaKOX OAITapXidHOIO CTPYKTYPOIO eKOHOMIKH.

BiAmoBiAHO, KOHIJeIList 6i3HeCy i IIpaB AFOAMHM, OYAY4H BIAITOBIAAIO Ha CY4acHi BUKAMKH “HecIpa-
BEAAMBOTO COILIIAABHOI'O AOCBiAy," 3MYIIy€ eperAsHy TH KAACHYHI TIOTASAM Ha aAPeCaTiB BUMOT Y cdepi
IpaB AIOAMHM, MEXaHi3M Ail TPUHIIUITY BepXOBEHCTBA ITPaBa, BAMOTH SIKOT'O MAIOTh IIOITMPIOBATUCS HA
IPUBATHUX CY0 €KTIB TAKOXK, T4, 3PELITO0, [IEPETASIHYTH CaM CYCITIABHUI AOTOBID 3 OTASIAY Ha 3HAYHHI
BIIAUB, SIKHI 3AIFICHIOE 0i3HeC Ha OpraHi3aliio XUTTS B CY9aCHOMY CYCIIABCTBI.

KarouoBi caoBa: 6isHec i IIpaBa AIOAUHHM; appecaT BUMOT y cdepi ITpaB AIOAMHH; A€TiTUMAIlis;
3abe3reveHHsI HAAEXKHOI 00a4HOCTI B cdepi IIpaB AFOAUHH; CYCITIABHHIL AOTOBIp.

Eaena YBaposa. busnec u mpaBa YeA0BeKa: KAOUeBbIe BONPOCHI TEOPHH NPaBa

Annoranus. Kak B cBoe BpeMsi 60pb6a IIPOTHB AMCKPUMUHALIMH HAY APYTOI HECIIPAaBEAANBOCTH,
cepa OH3HeCa 1 [IPaB YeAOBEKa IIPOXOAUT Te XKe ITAIIbL: HAKAIIANBAETCSI OIIBIT HECIIPABEAAHUBOCTH,
OCO3HaHYe YsI3BUMOCTU — GOpMUPYeTCsi TpeOOBaHMe 0CBOOOXKAEHHS OT IPOOAEMBI, TpeboBaHMe
00Aee COBepIIEHHO PEAABHOCTH — BOHHKAET 3aI[POC HA HOBOE PETryAUPOBAHIE.

B crarbe paccMOTpeHbI KAIOUEBbIE AASI TEOPHH IIPABa BOIIPOCHL, 00YCAOBACHHBIE pOPMUPOBAHUEM
3TOI HOBOH peaabHOCTH. OTIPABHOM TOYKOM PACCMOTPEHIS SIBASIETCSI BOIIPOC O OH3Hece KaK IIPsIMOM
appecare TpeOOBaHHI1 B Cdepe IIPAB YeAOBEKa, TO eCTh O ACHCTBHH IIPAB YeAOBeKa Oe3 OII0CPeAOBaHHS
CO CTOPOHBI TOCYAQPCTBA, IOCKOABKY OAHOI 13 OIPEAEASIFOIIMX IPIYHH ITOSBACHIS O0IeCTBEHHOTO
OXXKHUAQHMS, BOIIAOTHBIIErOCS B KOHI[ENIUY OU3Heca U IIPaB YeAOBeKa, OblAa HECIIOCOOHOCTD HAH,
B PSIAE CAYYaeB, CO3HATEABHOE HeXXeAAHHe FOCYAAPCTBA 0OECIIeYUTh yBOKEHNE [IPAB YeAOBEKa CO
CTOpOHBI 6usHeca. JTO, B CBOIO OYEPEAD, CTABUT BOIIPOC O BAACTHOM BAMSHUM OHM3Heca Ha IIpaBa
JeAOBeKa U HEOOXOAMMOCTH ITepeCMOTPA KOHIIEIIIHI, B COOTBETCTBHUH C KOTOPOU YaCTHbIE CYODEKTHI
B CBOUX OTHOLIEHMSIX SIBASIIOTCSI PABHBIMH UX YYaCTHUKAMI. BAaCTHbIN XapakTep BAUSHUS OH3Heca
TIOKe O3HAYAET, YTO IIPOUCXOAHT IIEPECMOTP OOI[eCTBEHHOTO AOTOBOPA, CTOPOHAME KOTOPOTO paHee
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PacCMaTPUBAAUCH OOIECTBO U FOCYAAPCTBO, 2 CAEAOBATEABHO, HEOOXOAMMOCTD ACTHTHMAIHH TAKOM
BAACTHU OHM3HECa, COAEPIKATEABHON U IIPOLIEAY PHOL.

Aaxxe B CUTyaIlH, KOTAQ TOCYAQPCTBO OCYIIEeCTBASIET 3 PeKTHBHBIN KOHTPOAD 32 ACSITEABHOCTBIO
OH3Heca Ha CBOEN TePPUTOPUHM C TOUKH 3PEHIUSI COOAIOAEHHS UM TIPaB YeAOBeKa, TpebOBaHUe AeTH-
THMAL{MU AKTYaABHO, IOCKOABKY €CTb IIPOCTPAHCTBO, CBOHOAHOE OT FOCYAAPCTBEHHOTO IIPABOBOIO
peryanposanus. O6bEKTUBHO IOCYAQPCTBO He MOXeT (M He AOAKHO) PeryAupoBaTh BCe aCTeKThI
QYHKIIMOHNPOBAHNUSI XO3SIICTBYIOIINX CyOeKTOB, POCTPAHCTBO AASL CAMOPETrYAUPOBAHHUSI BCETAQ
ocraercs. BusHec, OHMMAs1 CBOU BHY TpeHHHe IIPOLIECCHL, CIIOCOOEH Ay4Ille BHISBASITD PUCKHU AAS IIPAB
JeAOBeKa U MHHHMH3HPOBATh UX. [0CyAapCTBO e MOXKEeT pearupoBaTh TOABKO Ha IIPOU3ONIeALIee
HapylleHe IIPaB YeAOBeKa.

3ampoc Ha BbITOAHEHHE OH3HECOM ero 00513aTeAbCTB B Cdepe IIPaB YeAOBeKa 0COOEHHO yCHAMBAETCS
B CUTYaI[iH, KOTAQ TOCYAAQPCTBEHHbIN KOHTPOAD 32 €T'0 ACSITEABHOCTBIO OTCYTCTBYET UAU Hed P PeKTHBEH.
Taxue cuTyanuy BO3MOXKHBI B CAydae CAA0Oro XapakTepa rOCYAApPCTBEHHOM BAACTH HAH €€ HEeIlOCAe-
AOBaTeABbHOI IOAMTHKHU B 06AACTH IIPaB 4eA0BeKa (B YaCTHOCTH, MHBECTULIMOHHbIE IPOEKTHI MOT'YT
He OL|eHMBaTbCSl TOCYAAPCTBOM C TOUKU 3PEHHS UX BAUSHHS Ha TIPaBa 4€AOBEKa) AU B CHTYalJuH
HEeAeMOKPATHIeCKOTO MOAMTHYIECKOTO PEXXHMA, KOTAQ CAMO FOCYAAPCTBO HapyIlaeT IpaBa YeAOBeKa,
a 6u3HeC IPSIMO MAM KOCBEHHO YYacTBYeT B TAKUX HAPYLIEHHsIX. TakKe BOBMOXKHA CHTYAL{¥sl, KOTAQ
rOCYAQPCTBO He 00AAAAeT AOCTATOYHBIME Pbl9araMu BAMSIHIS Ha 6u3Hec. Kaaccuueckum nmpumepom
TAKOH CUTYAIIUH SBASIOTCS TPAaHCHAIJMOHAABHBIE Koprioparu. OTcyTcTBre 9 GeKTHBHOrO KOHTPOAS
FOCYAQPCTBA MOXKET TAK)Ke OOBSICHSTHCSI OAUTAPXUIECKOI CTPYKTYPOLt 9KOHOMUKH.

CoO0TBeTCTBEHHO, KOHIIEIIHs OU3Heca U IIPaB YeAOBEKa, SBASISICH OTBETOM Ha COBPEMEHHbIe
BBI3OBBI “HECIIPABEAAMBOIO COLIMAABHOTO OIIBITA,” 3aCTABASIET [IEPECMOTPETh KAQCCHYECKITE B3LASIABL HA
appecaToB TpeOOBaHMIL B cdepe IIPaB YeAOBEKA, MEXAHHU3M ACTICTBIL IPUHIIUIIA BEPXOBEHCTBA IIPaBa,
Tpe6OBaHISI KOTOPOTO AOAXKHBI PACIIPOCTPAHSTHCS HA YACTHBIX CYyO'bEKTOB, U B [IEAOM [IEPECMOTPETD
caM 0OIeCTBEHHBII AOTOBOP C YYeTOM 3HAYUTEABHOTO BAMSHUSL, KOTOpPOE OKasbIBaeT OM3HeC Ha
OpPraHH3aIfHIO XXU3HH B COBPeMEHHOM 00mjecTBe.

KaroueBble cAOBa: 6H3HeC U [IPaBa YeAOBEKa; AAPeCcaT TpeOOBaHMUIT B 0OAACTH IIPaB YeAOBEKA;
AeTHTHMALUST; obecIedeHre AOAKHOM OCMOTPUTEABHOCTH B cdepe IIpaB 4eAOBeKa; OOIIeCTBeHHBI
AOTOBOD.

Olena Uvarova. Business and Human Rights: Key Issues for Legal Theory

Abstract. Just like the fight against discrimination or other injustice in its time, the sphere of
business and human rights goes through the same stages: the experience of injustice is accumulated -
a demand for release from the problem is formed, a demand for a more perfect reality — a request
for new regulation arises.

The article discusses the key issues for the theory of law, conditioned by the formation of this
new reality. The starting point for consideration is the question of business as a direct addressee of
human rights requirements, that is, the operation of human rights without mediation by the state,
since one of the defining reasons for the emergence of public expectations, embodied in the concept
of business and human rights, was the inability or in some cases of deliberate unwillingness of the
state to ensure corporate respect for human rights. This, in turn, raises the question of the power
influence of business on human rights and the need to revise the concept according to which private
actors in their relations are equal. The imperious nature of the influence of business also means that
there is a revision of the social contract, the parties to which were previously considered society and
the state, and therefore the need to legitimize such power of business, substantive and procedural.
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Even in a situation where the state exercises effective control over the business operations, the
requirement of legitimation is relevant, since there is a space free from state legal regulation. Objectively,
the state cannot (and should not) regulate all aspects of the functioning of economic entities; the
space for self-regulation always remains. Business, by understanding its internal processes, is better
able to identify risks to human rights and minimize them. The state can only react to the violation
of human rights that has occurred.

The demand for business to fulfill its human rights obligations is particularly heightened in
a situation where government control over its activities is absent or ineffective. Such situations are
possible in the case of a weak nature of state power or its inconsistent policy in the field of human
rights (in particular, investment projects may not be assessed by the state in terms of their impact
on human rights) or in a situation of an undemocratic political regime, when the state itself violates
human rights. and business is directly or indirectly involved in such violations. It is also possible that
the state does not have sufficient leverage over business. Transnational corporations are a classic
example of this situation. The lack of effective state control can also be explained by the oligarchic
structure of the economy.

Accordingly, the concept of business and human rights, being a response to modern challenges of
“unfair social experience”, forces us to reconsider the classical views on the addressees of human rights
demands, the mechanism of operation of the rule of law, the requirements of which should apply
to private actors and, in general, to reconsider the social contract taking into account the significant
impact that business has on the organization of life in modern society.

Keywords: business and human rights; addressee of human rights claims; legitimation; human
rights due diligence; social contract.
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ROHLEMLIA BISHECY TA MPAB NNIOANHA B KOHTEKCTI
CYYACHUX TTIOBAJIBHUX TPEHAIB

Betyn

OHIJeNIis 0i3HeCy Ta [IPaB AIOAUHU IIOPiBHSHO HEIOAABHO YBIMIIAQ AO FOPHANY-

HOT'O AMCKYPCY Ta, 3a Bu3HaueHHsIM OaeHu YBapoBoi, “nepebyBae Ha aKTHBHi

¢asi popMyBaHHS, YACTO AOCUTD XaOTUYHOTIO i HEITOCAIAOBHOTO — SK BiATIOBiAb,

iHOAl 3ami3HiAa, Ha HaN6iABLI rOCTpi BUKAUKH cpboropeHHs. ! Enoxa MeTaMOAEpHY (HOCT-

IIOCTMOAEPHY) Y CYCHiAbHiil CBIAOMOCTI Ta cymepeuausi npouecu rao6aaisanii (a 6iabm

TOYHO — rAOKaAisaui'l') €KOHOMIYHMX i IPaBOBUX BIAHOCHH OAHOYACHO CTBOPIOIOTH HOBI

MO>XAMBOCTI 1 KHAQIOTh BUKAUK AI€BOCTI Ta € peKTUBHOCTI IOPUAMIHIX MeXaHi3MiB 3a6e3-
IIeYeHHs [IPaB AIOAMHU ¥ cdepi bisHecy.

3pocTae KiAbKICTD CIIPaB, SIKi OB sI3aHi 3 OPYLIEHHSIM [IPaB AIOAUHH 31 CTOPOHH bi3Hecy

B MDKHApOAHUX i HarlioHaAbHHX cyaax. JKrocTin HoaaH AOXOAUTD BICHOBKY, IO 3araAOM

3a OCTaHHI POKH CIIOCTEPIraeThcsi Be Oiablle PO3yMiHHS HEPO3PUBHOIO B3AEMO3B SI3KY

MiX IpaBaMH AIOAMHH Ta 6i3Hecy, i AASL A€SKUX KOMITaHiN GOpPMYAIOBAHHS 3aIIUTAHHS

3MIHHAOCSI i3 “Yu HeceMO MU BIAIIOBIAQABHICTD 3a BUPIIIEHHS IIPOOAEMHU [TPAB AFOAUHN?”

Ha “SIk MU Ije poOUMO, SIKOIO LIiHOIO, 1 3 KM MU CIIBIIPAIIOEMO y BUPIIIeHH] ICHYI04YNX

npobaem?”> BoAHOYAC 3aAMIIAIOTHCS AKTYAABHIMH i BUCAOBA€HI paHillle IINTAaHHS PO

"Tanna IOpiiBHa 'ya€BcbKa, KAHAUAATKA IOPHAMYHHX HAyK, AOLIEHTKA, AOLIEHTKA KadeApH Ipasa Ta
COIiaAbHO-I'YMaHITapHUX AMCIUIIAIH, 3aNOPi3bKHit IHCTUTYT €KOHOMIKH Ta iHOpMAIiHHIIX TeXHOAOTIH,
VYxpaina.
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Te, “4u B 3MO3i CyJacHe MDKHAPOAHE IPaBO 3000B’sI3aTH TPAHCHAIIIOHAABHI KOpIIOparsii
AOTPHMYBATHCS IIPAB AIOAUHH, 1 SIK 11 MOXKe Oy TH AOCSATHYTO Ha IPAKTHUL > Ta P OMO3HIII
IIIOAO “HeOOXiAHOCTi CTBOpeHHs HOBOI $pirocodii MIKHAPOAHOTO eKOHOMIYHOTIO IpaBa,
3 omopoxo Ha 30608’ si3anHst Beix uaenisB OOH saxumaru mpasa Aropuxm.”*

BaacHe, xoHIjemnIist 6i3Hecy Ta IpaB AIOAMHH 6a3y€eTbCsl HAa KATETOPisX CYCIHiABHOTO
inTepecy (HaBiTh KOAM BiH CyIepeunTh MPUBATHUM iHTepecam 6i3Hecy), SIKHIl yCBIAOM-
AXOETHCS 1 BpPAaXOBYETHCS AO6pOBiAbHHM B3ATTAM i peaAi3alli€lo BIAITIOBIAHHX 30608 s13aHb
Cy0 €KTaMU MATIPHEMHHI[BKOI ALIABHOCTI Ta TO3UTHBHUX 3000B SI3aHHSX AepPXKaBH Y cdepi
paB AIOAMHHL. 31 CBOr0 60Ky METOAOAOTIYHO sl IPOOAEMATHKA [IOB SI3aHA 3 TEHAEHIIISIMU
AHTPOIIOAOTi3aIlil, eKOAOTi3allil Ta ColliaAi3amil MbKHApOAHOTO i HaIliOHAABHOTO IIpaBa,
IO CTAAM AOTIYHOIO BIATIOBIAAIO HA BHKAMKY IAOOaAi3aril Ta IABHIIMAN aKTYaAbHICTD
mpobAeMaTHKy 6i3HeCy Ta IIPaB AIOAMHH Y IX IPaBOBOMY KOHTeKCTi. MeTolo i€l crarTi
€ aHaAI3 CyJacHHUX rao6aAbHHX TPEHAIB 1 BUKAMKIB B eKOHOMIYHOMY Ta IIPAaBOBOMY BUMIpi
11 OLjiHKa IXHDPOTO BIIAMBY Ha PO3BUTOK KOHIIEMIIii 6i3HeCY Ta [IPaB AIOAMHHU.

|. bi3Hec, npaBa NOAUHU Ta BUKIIUKU CbOrOeHHA:
NoNiTUKO-eKOHOMiuHi pednekcii

ITpo6aemaruka 6i3Hecy Ta paB AIOAMHH IIepebyBae y TICHOMY Ta B3aEMHOMY 3B’sI3KY 3i
CBITOBMMM €KOHOMIYHHMU ITPOIleCaMH f pO3BUTKOM ITOAITHKO-eKOHOMIYHOI AyMKH. Y HayKOBiH
AiTepaTypi KOHIJEIIIIif0 CTAAOTO PO3BUTKY T IIPUHIIUIIN BIATIOBiAQAABHOTO BeAeHHs OisHecy
BHM3HAYAIOTh SAK SABUINA, AKi BIIAUBAIOTh HAa XapaKTep eKOHOMIYHOI AISIABHOCTI, 30KpeMa
MDKHAPpOAHUI 6isuec. ITi NPHUHIMIIM € HE AHIIE YaCTUHOIO YIIPAaBAIHHS pelyTalli€lo, a i
Ba)KAMBOIO CKAAAOBOO AOBTOCTPOKOBOI CTPaTerii KOMITaHil, AOIIOMarat0ui OTPUMATH PeaAbHi
KOHKypeHTHi IlepeBary Ha puHKy. Cepea iHIINX SIBHIL HA3UBAIOTh: ACHMETPUYHA IPobAeMa
HepiBHOCTI 30iAbIIIeHHS PO3PHUBY; IOSIBA KPUIITOBAAIOT i pAAMKAAbHA 3MiHA MDKHAPOAHOI
BAaAIOTHO-KPEAUTHOI CUCTEMH; TPOLIECH IHTerpallil Ta Ae3iHTerpallii; 3poCTaHHA MacmTabiB
TIHPOBOTO Ta HEAETAABHOTO 0i3HeCy; pO3LINPEHHS HEACTAAbHOI MDKHAPOAHOI Mirparii;
denomeH “qopHUX AeOeAiB;” KpU3a TAOOAABHIIX | PeriOHAABHUX PEryASITOPHUX IHCTHTYTIB;
[IOIIMPEHHS HEONPOTEKIIIOHI3MY; PECTPYKTYPHU3allis Ta 3MiHa CTPYKTYPH IIPOMUCAOBOCTI;
AeMorpadiuna kpusa.® 3i cBOro 60Ky CTaH Cy4aCHUX MDKHAPOAHUX EKOHOMIYHHX BIAHOCHH
BIIAMBA€ Ha piBeHb 3abe3MedeHHs] CTAHAAPTIB IIPaB AIOAMHH T4 3yMOBAIOE ITOIIYK KPAIUX
MOAEAEH COILiaAbHO-eKOHOMIYHOT'O PO3BUTKY.

Tak, y cBoemy pocaipxenHi “ITocrkamitaaism. IlyriBauk y maitbyTae” IToa Meficon
PO3MiIpKOBY€E HaA MUTAHHAM iCHYBAaHHS I€BHOI €KOHOMIYHOI CHCTEMHM AO KalIliTaAi3My,

3 Katarina Weilert, “Transnationale Unternehmen im rechtsfreien Raum? Geltung und Reichweite
volkerrechtlicher Standards,” Zeitschrift fir auslandisches 6ffentliches Recht und Volkerrecht 69
(2009): 883, http://www.zaoerv.de/69_2009/69 2009 4 a 883 918.pdf.

*Ernst-Ulrich Petersmann, “Need for a New Philosophy of International Economic Law and Adjudication,”
Journal of International Economic Law 175, no. 3 (2014): 639-69.

3 Bixropis Kapm, “Buxauku i 3arposu y cydacHoMy MixXHApoAHOMY 6isHeci,” Minrnapoodui sidHocunu.
Cepis “Exonomiuni nayxu” 12 (2018), http://journals.iir.kiev.ua/index.php/ec_n/article/view/3674.
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[aHHa M'ynescbKa, Nliogmmnna Agawumc

Ta MO>XXAMBOCTI iCHyBaHHsI HOBOI CHCTEMH ITiCASI HbOTO. “PO3yMiHHS TOrO, 1[0 KammiTaAizm
iCHyBaB He 3aBXAHM, MOXe INOKYBATH < ... >, KOAM BH YCBIAOMUTE, IIJ0 KOAMCh KaIliTaAismy
He 6yA0 — Hi y pOpMi eKOHOMIYHOI CHCTeMH, Hi y pOpMi CHCTeMH IIiHHOCTe, — HACTyIHa
AyMKa MOXKe LIIOKYBATH Bac ilje GiAblire: MOXKAMBO, BiH He TPHBaTHUMe BiHO.” AOCAIAKYIOUH
IIOCTKAIITAAI3M SK NPOLEC, AKUI BUHUKAE CIIOHTAaHHO, YYEHHMI IIparHe MepeTBOPUTH Iii
3AOTaAU Ha BUCOKOSIKICHUI IPOEKT “3epo.”

Maitxe Bce, Mo Bepe AO 3MiH, 3aMHCAIOETHCS ¥ OPMI IPOEKTY (BiKiHeAiﬂ, BIAKPUTHI KOA,
BiAKpHTI iHpOpMAaIIiiiHi CTAHAAPTH, €HepreTHYHI YCTAHOBKH 3 HU3bKUM PiBHEM BUKHAY ByrAeLuo) ,
[IPOTe AMIIE HEBEAUKA KIABKICTb AIOAEH CTYpOOBaHA IUTAHHSM, SIKMI Ma€ Oy TH BHCOKOSIKICHUI
MIPOEKT, AKIO MU XOYeMO, mo6 cBiTOBa eKOHOMiKa BiAIMIIAA Bia, Kal’IiTaAiSMy.6

Pesromytoun, IToa MeiicoH 3a3Havag, o HUHI MU IlepeOyBaEMO B MOMEHTI MOXXAHUBOC-
Tel — MOXXAMBOCTI KOHTPOABOBAHOTO BiAXOAY BiA BIAPHOTO PHMHKY, ByTA€I[€BOTO IIAAMBA
Ta IpUMycoBoi mpai. I 3a riux 06CcTaBUH, MOKAUBO, IIOCTYIIOBO A€PYKaBa BTPATUTD CBOIO
MOTYTHICTS, a il $pyHKLUil IepefiMe CyCIiAbCTBO.

Towm ITikerTi y mpaui “Kamitaa y XXI cToaiTTi” BKasye Ha BaXXAUBICTh periOHaABHOI
noAiTnyHoOI iHTerpanii. CaMe BoHa MOXXe IPU3BECTH A0 €PEeKTUBHOIO PETryAIOBAaHHS
raobaaizoBanoro marpumoHniaspaoro kamitaaismy XXI cr. Bin mokasye HU3Ky OCHOBHHX
CyIepeYHOCTeH CyJaCHOTO KaIliTaAi3My, A€ MATPHUEMELb HEMUHYYE IIEPETBOPIOETHCA HA
PAHTDE, AKUM ACAAAL 6iAbIme AOMiHy€ Hap THM, XTO He Ma€ HiY0ro, KpiM BAACHOI paryi. YaeHwuit
BIIeBHEHUH, [0 KOHTPOAD HaA KaIliTAAOM 3aA€KUTD Bip pO3BUHEHOCTI AeMokparii. IIpoTe
cama co000 IIPO30PiCcTb MapHa 3a BIACYTHOCTI PEaAbHOTO IIPaBa BTPYYATHCS B YXBAACHHS
KOPIOPAaTUBHUX pilieHb. BiAHOBAGHHS KOHTPOAIO AEMOKPATIl HaA KalliTaAi3MOM Mag€ T10-
YaTHCS 3 BUSHAHHSA, IO KOHKPETHI iIHCTUTYII, SIKi BTIAIOIOTh AEMOKPATIIO Ta KaIliTaAi3M,
IOCTIMHO OHOBAIOIOTHCS, 2 PO3POOAEHHS apI'yMEHTIB HEMOXANBe 6e3 TiCHOI B3aEMOAIL
€KOHOMIYHOTI'0, COLJiaABHOTO, IIOAITUYHOTO Ta KyABTYPHOTIO IAXOAIB.®

Axo3ed Crirain y mpani “Iina HepiBHOCTI” X04a i 30CepeAKy€ CBOIO yBary mepeBaXkKHO
Ha AMepHuIli, HeMUHY4Ye TOPKA€ThCS BA)KAUBUX ITIUTAHDb raobaaizamnii ycboro caity. CyMHUI
AOCBIiA ACMETPHYHOL rao6aaisarii IIPU3BIB AO TOTO, IO po6011a CHAQ OTIMHUAQCS y HEBUTIAHIN
IIeperoBOPHilt O3UIIII I0AO KamiTaAy. I Xo4ya raobaAisatiist AA€ BUTOAY CYCILIABCTBY 3araAoM,
BOHA 6araro AMIIAE 103aAy. YaeHUI Ha3HBA€ HACAIAKH TA00aAi3allil “TOHUTBOIO AO AHA,” KOAU
KOpIIOpawil HAMArarOThCs 3POOUTH SKUTTSI IIPALIIBHUKIB IIje TSDKIUM, He AUIIe CKOPOTyIOUYH
3apOOITHHUIT [IAQH MPAIiBHHUKIB, a i1 3HIDKYIOUYM IXHE COlliaAbHe 3abe3medeHHs. Y CBOIi
npani Axxosed Crirairy 06cTO0€ BAXXAUBICTD HOBOTO CYCIIIABHOIO AOTOBOPY, BUCYBAIOUH
IIpH [IbOMY HH3KY 000B SI3KOBHUX yMOB, @ CaMe: IATPUMKA KOAEKTHBHHUX Aill pOoOiTHHKIB
irpomaass (HeO60B I3KOBO Y BUTASIAL IPOPCIIIAOK, 60 BOHH 3aHAATO CIIATIAIOKHAH CBOIO

¢ IToa Meiicon, ITocmkanimadism. ITymisnuk y maii6ymue, nep. 3 anra. Haraais Movaaosa (Kuis: Ham
dopmar, 2019), 257, 314.

7 Tam camo, 314.

¢ Tom Iixerri, Kanimaa y XXI cmoaimmi, niep. 3. aura. Haraaii [aaitt (Kuis: Ham dopmart, 2016),
579-81.
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pemnyTariio, HeobXipHA SKACh MIPOTHALA KopnopauiﬂM) ; TO3UTHBHA AMCKPUMIHAIIiS 3aAAS
AIKBipaLil CIAAIIMHY AUCKPHMMIiHALIL (M’snd KBOTH, 3aIIPOBAAJKEHI 3 A06PI/IMI/I HaMipaMI/I) 0

BusHaHHS 31 CTOPOHM BIIAMBOBHUX [IPEACTABHUKIB 0i3HECY HETaTHUBHUX TEHAEHLiH Ta 110-
CTaHOBKA [TUTAHHS [IPO HOBUII CYCITIABHUI AOTOBIp 3HAMIIAA CBOE BIAOOPasKEHHS y 3asIBi IIPO
HeOOXiAHICTb KPAIOro y3rOAKEHHS AIAOBUX iHTEpeCiB 3 iHTepecaMy 3allikaBAEHHX CTOPIH i
IIMPOKOTO KOAA CYCIIIAbCTBA, IIJ0 IIPOAYHAAA Ha OCTaHHbOMY BcecBiTHbOMY eKOHOMIYHOMY
opymiy Aasoci. Y ripomy koHTeKCTi 3raayiors KHury Kaayca IlTsa6a “COVID-19: Beanke
nepesasantaxernts” (2020 p.). Ha Aymky excrepris, iaeTbcst mpo 6yAiBHUIITBO HOBO,
eKOAOTIYHO cTiiiKol Bepcii Kamitaaismy. B ymoBax “YerBepToi mpoMucA0Boi peBoAtoLil,
eKOAOTIYHHX, AeMOrpadivHUX Ta iHIUX BUKAMKIB (aBTOPOM I}bOr0 TepMiHA i FOAOBHOI
KHUI'HY Ha 1110 TeMy Takox € Kaayc I11Ba6), cBit noBuseH nepeiitu Ao stakeholder capitalism
(“kamiTaaismy 3anikaBaennx cropin”). Kommnanis B TakoMmy posyminHi — e 6iapue He
0i3Hec-OAMHHIS, SIKA BUPOOAsIE HaraTcTBo. Ti meTa BipTerep — He MaKCHMi3awis IpuOyTKy
71 06CAyTrOByBaHHs iHTepeciB ak1jioHepiB, a “CTIAKICTD Yepes y3TOAXKEHHS CyIIepPeYANBHX
inTepecis. BoHa A0OCSATraeThCs IPUXUABHICTIO 6i3HECY 3araAbHUM LIASIM i IIHHOCTSIM ycix
“3arjikaBA€HUX CTOPIH  — KAIEHTIB, IOCTAYAABHUKIB, CIIIBPOOITHUKIB, MiCLIEBIX IPOMAA
i MpeACTaBHUKIB I'POMAASHCHKOIO CYCIiAbCTBA. AesiKi eKCIIepTH IOCIIMUAN OTOAOCUTH
II}O PEBi3il0 KaiTaAICTUYHUX BIAHOCHH “kiHLem KaniTaAisMy” 1 IepexX0AOM AO €KOHOMIKH
“rao6aapHOTO coLjiaAiaMy” Ha OCHOBI HEPHHKOBOI PeryAsiiiil, KOHIIEIILIil CTAAOrO PO3BHUTKY,
0OMeXKeHHsI CIIOKHBAHHSI, FAPAHTIl 6a30BOr0 AOXOAY, PaLliOHAABHOTO PO3IIOAIAY pecypciB
i nupposoro KoHTpOAK. '

Oasiero i3 katouoBux TeM AaBocy-2021 TaKOXX CTAAO IIOAOAAHHS HACAIAKIB i BIAHOBACHHS
cBiroBoi exoHoMiku micast COVID-19. Y mexxax BeecBiTHPOro eKOHOMIYHOTO pOpyMy OyA0
03BY4€HO, L]0 [IbOTOPiY YHACAIAOK ITAHAEMiI CBiTOBa eKOHOMIKa BTpaTHAa 225 MAH pob0OUHX
micip, a 'ercek OOH Anronio ['yTeppemn HasBas 11e HalTipmO0 eKOHOMIYHOIO KPU3OI0
3a ocranHi 100 pokis."' 3a pesyabraTaMi AOCAIAYKEHHSI, SIKi OYAU IIPEACTABAEH] y MeXKax
maHeAbHOI Auckycil “BisHec i mpaBa aropaunu B Llentpaashiit i Cxipuiit €Bpomni” mip ac
XapKiBChKOTO Mi>KHApOAHOTO I0pUAUYHOTO popyMy 24 BepecHs 2020 p., kopoHaBipycHa
XBOPO0A CIIPUYMHHIAA AOAATKOBI PUSHKH AASL IIPAB AIOAUHH, SIKi TIOASITAIOTD Y 3arPO3ax AAS
SKUTTSL | AOPOB’sL, XBUAI Ae3iHpOpMarii, Brpari po60Tr ab60 3apobiTKY, [T0CHAEHH] HATASIAY
3 60Ky ypsiaiB (30KpeMa 3 BUKOPHCTaHHAM PO3PO6AeHUX 6i3HECOM MOBIABHHX AOAATKIB),
30iAbIIeHHI HABAaHTAXKEHHS ITO AOTASIAY 32 AITPMH Ta YA€HAMHU POAHMHH, 3yIIHHEHH] po6oTu

® Axosed Crirain, Iina nepisnocmi (Kuis: Temmopa, 2017), 408.

10 “AaBoC ¥ KOHeI| KallUTaAM3Ma: HEBEPOATHOE CTaHOBUTCS oueBUAHBIM?” Huxlej — arvmanax
0 purocopuu, 6usnece, uckyccmae u nayke, pocryn ®espaas 8, 2021, https://huxley.media/
davos-i-konec-kapitalizma-neverojatnoe-stanovitsja-ochevidnym/?fbclid=IwAR3u-
SLkvKbbwSRiX5puJ48ctcl m30G693EkXqtx4olETDAsFbH-4km_Ahc.

! TTaBao Aopus, “Csir omicast: moaiTiyHi i ekoHOMIuHI TpeHAR AaBocy-2021,” Institute of Democratization
and Development, pooctyn Asotuit 4, 2021, https://www.institutedd.org/blog/posts/svit-opislya-
politicni-i-ekonomicni-trendi-davosu-20212fbclid=IwAR3HFCe78F YreXMqIPveVpvqY 3MwMceY-
4Lcv8t776upnQi2L7KwNyNOPM Ve.
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i ATIPUEMCTB, TTePeOOosIX Y AQHIJIOTaX MIOCTABOK, HEMOXXAUBOCTI BIABHOTO ITepeCyBaHHS,
KOPYIILIIMHUX CKAaHAQAAX i IPOSIBAX HEAOOPOYECHOT KOHKYpeHIil, 3aBUCOKHUX IiHaX Ha
KAIOYOBI TOBapH i IOCAYTH, GpaKTax AMCKpHUMIiHALil, yTUCKIB i mepecAiayBanp TomoO."
be3 cyMHiBy, maHAeMisl aKTyaAidyBaAa Ta CyTTEBO 3aroCTpPHAA MpobAeMy 3abes3nedeHHs
CTAaHAAPTIB IIPaB AIOAUHH B cepi OizHecy.

CAip TakOX 3BEpHYTH yBary Ha Te, {0 TAOOaABHI Ta perioHaAbHi 0i3HeC-MOA€EAL CTPIMKO
3MIHIOIOTBCS, 1 AeAdAl GiAbIlIe IHBECTOPIB, BUPOOHMUKIB i CIIOXKUBAYIB Y BCbOMY CBiTi BUMAralOTh
OiABII CTIFIKOI Ta COLIIAABHO BiAITOBIAQABHOI IIOAITHKH, OiABII €TUYHOTO BeAeHHS Oi3Hecy,
OiABII eKOAOTTYHHMX i TIAHUX POOOYMX MiCIIb, TeHAEPHOI PIBHOCTI Ta PiBHIX MOXXAHBOCTEIL.
ITpuBaTHU ceKTOP i BIATIOBiAAABHI 33 IPUMHATTS PillleHb ITOAITHYHI CTPYKTYPH IIOYHHAIOTh
ycBiaomatoBaty, mo Kepisai npuniunu OOH BapTo 3acTocoByBaTH He AMIIe 3 MOPAAb-
HHX Ta eTUYHHX IPHHIUIIB: BOHU TAaKOX CIIPHSIOTH YCIIIIHOMY 0i3Hecy Ta 3Mil[HEHHIO
exoHoMiku. HermoaaBHi AOCAiA’KeHHS, 3aCHOBaHI Ha GaKTHYHHUX AAHUX, ACMOHCTPYIOTb,
mo Ti KoMmaHii, ki coorpumytoTbcs Kepisnux npunnunis O OH, HasiTh ycnimHine po-
AaroThb mpobaemu nmanpemii COVID-19, anix Ti, siki 15poro He po6asiTs. Ilfe opna mepesara
IIOAATA€E B 3aAy4YeHHI MpsMUX iHO3eMHUX iHBecTHIii. [A0baAbHi iHBeCTOPH 6iABII CXHUABHI
IHBECTYBATH y Ti AIIPUEMCTBA, AKi p06A$ITb BCE MOJKAMBE AAS 36epe>1<eHH;1 pO60‘-II/IX MicCITb
i 3aXHCTY TPYAOBHUX IIPaB, a Ti, SIKi IfbOrO He POOASTH, MOXYTb OIIMHUTHUCS i 3arPO30I0
IPOMAACBKOTO OCYAY 260 CYAOBHIX II030BiB IIPO AUCKpUMiHarjizo."?

OTxe, cmocTepiraeMo 4iTKy rA06aAbHY TEHAEHIIiI0 — B YMOBAX 3arOCTPEHHS KPU3OBHX
SIBHII] i HOBUX BUKAHMKIB $OPMYETHCS 3AMHUT Ha GIABII CIIPAaBEAAHBY COILIaAbHO-eKOHOMIUHY
MOA€EAB CBITOYCTPOIO, sIka 0a3yeThCsI HA COAIAQPHOCTI Ta CIIBIIpaLi y HAIPsIMi AFOAHHO-
OpPiEHTOBAHOIO Ta €KOAOrO-CIHPAMOBAHOTO PO3BUTKY, Y $OpMi HOBOrO CycCIiAbHOTO
AOTOBOPY, B IKOMY i AepiKaBa, i 6i3Hec MaOTh CBOI 3000B’I3aHHS Ta AIIOTb y COLIiaAPHOMY
napTHepcTBi. [TpH 11boMy 0cOOAMBY pOAb Y IPOCYBaHHI KOHIjemil 0i3HeCy Ta IpaB AIOAMHU
11 iAel HOBOTO CYCIIIABHOTO AOTOBOPY BiAIIPalOTh BIAIIOBiAHI MIDXKHapOAHI oprasisanii
(2K ypsIAOBi, Tak i HeypsIAOBi) Ta IPOMAASIHChKe CYCIIABCTBO 3araAOM. 3a3HaueHi TpeHAH
AKTYaAi3yIOTh IIUTAHHS IM[OAO POAi, 3HAYEHHs Ta 3MICTy IpaBa y 3abesedeHHi I[bOro
rA06aABHOTO CYCIIABHOTO 3aIIUTY Ta BUMATAIOTh IIEPEOCMUCAEHHS 6araTbOX TPAAUIIHAX
3acap MPaBOPO3YMiHHS i IPaBO3aCTOCYBaHHS.

Il. MpaBa nioauHK, 6isHec Ta cyyacHi TeHaeHLiT po3BUTKY npaBa

BaactuBe cydacHOMY CBIiTOBi 3pOCTaHHS HEeBH3HAYEHOCTI B yCiX cdepax CycCHiAbHOTO
OyTTs, TpaHcOpMariil, HecTabiABHICTD, GaraTOMaHITHICT, pparMeHTAPHICTh | KOHBEPreHIIis
BiAOHMBAIOTBCS y TAKHX aClIeKTaX BIIAUBY raobaaisaniii Ha IIpaBo, SIK oro Aepopmaaizanis

"2 Ynosrosaxenuit Bepxosroi Papu Ykpainu 3 pas atopunw, Bisaec i mpasa aroausu 8 acu COVID-19,
aocryn Cizens 14,2021, http://www.ombudsman.govua/ ... /2020/UN/BHR_covid19_ukr.pdf.

B Aadina Tepuena i Hikoaait Conpep6aii, “BialioBisasbHe BepeHHs 6i3Hecy IPUCKOPIOE COLAABHO-
exoHoMiunuit possutok,” UNDP Vkpaina, poctyn Aroruit 5, 2021, https://www.ua.undp.org/
content/ukraine/uk/home/blog/2021/responsible-business.html?fbclid=IwAR2H-ftkzouNVnOu-
TdVRSSY1Lq5gqCo7VxG1lkaS_DPR8ZiLqBnXuOmhlg8#YCP2nHkSptY.facebook.
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Ta ACIIEHTPAAI3aIis], IO CYMPOBOAXKYETHCS “PO3ACPIKABACHHSM IIPABOBHX PEXKHUMIB,”
3POCTAI0YOI0 MYABTUIIAIKATHBHICTIO CY6’€KTiB IPAaBOTBOPYOCTI, IAIOPAAIZMOM AXKEPeEA
i po3IIMpeHHSIM TaK 3BaHUX “30H HEBU3HAYEHOCTI” Y IIPABOBIiil peraaMeHTarlii CyCIiABHIX
BIAHOCHH, 110 CTPIMKO 3MiHIOIOTbCS. 3MIHIOETHCS Ta PO3MHUPIOETHCA Cdepa, KA PETryAIOEThCS
MPaBOM i 3MIiHIOETHCS CIIIBBIAHOIIEHHS MIXXHApPOAHOIO Ta HAIliOHAABHOTO IIPaBOBOTO
peryaroBaHHs. PO3IIMPIOETHCS KOAO TAOOAABHUX ITUTAHb, AASI PEI'YAIOBAHHSI SIKMX 3yCHUAD
OKPeMUX AepP>KaB HEAOCTATHBO — AO TAKMX ITUTAHDb HAAEXKATD i IIpaBa AIOAUHH B ALSIABHOCTI
0i3HeCy 3 OrASIAy Ha 3pOCTAIOUy Bary TPaHCHALiOHAAPHUX KOPIIOPAL[iil Ta aKTHBI3aLIii0 MK-
HAPOAHUX eKOHOMIYHUX 3B 13KiB. [ IpaBoBe 3a6e3medeHHs paB AIOAMHE Y cdepi 6i3HeCy Ta
FI0ro po3BUTOK IepeOyBae IIiA BIIAUBOM 3a3HaYeHUX [IPOIIECIB, BIAOOpasKae X, MOCTYIOBO
COILIiaAi3yETHCS Ta AHTPOIOAOTI3y€EThCA 33 CBOIM 3MiCTOM.

Y 11boMy KOHTeKCTi 0COOAUBUIT iHTEpeC sIBASIE COOOIO IOCTAHOBKA ITUTAHHS ITPO PO3BUTOK
HeAepKaBHOIO mpasa'’ Ta OpMyBaHHS rA00AABHOIO IIPABA, sIKe BBAXKAIOTH 3aCHOBAHUM
Ha IIpaBaXx AIOAMHH. Sk 3a3Havae Muxariao CaBYMH, BUKAMKHU raob6aaiszanii mos’s13aHi
3 AHCKYPCOM HAAHAITIOHAABHOCTI Ta 3aPOAXKEHHSIM rA00aAbHOro mpasa. OOrpyHTOBaHO
BKA3yIO4U Ha HeOe3IeKy ‘CKOYyBaHHs y Pi3HOMAHITHI KOHCIIPOAOTriuHi Teopii, B OCHOBI
axux $Gobii mepes HAAHAI[IOHAABHICTIO, YUEHHI MiAKPECAIOE, IO HACIIPABAL B il OCHOBI
A€XaTh IIeBHI MaTepiaAbHi Ta IPOLEAyPHI aCIIeKTH, CIPSMOBaHi Ha 3abe3IeYeHHs IIpaB
AIOAUHH Ta TAOOGAABHHX IIPOOAEM Ha KIITAAT OXOPOHH AOBKIAASI, BUPIBHIOBAaHHS PHHKIB
i rapaHTiit AocTyIry A0 pecypcis.”

Posrasipazoun osiBy HOBHX $OPM IIPaBa, SIKi CIPHYHHEH] TA006aAi3alli€lo i MOpOAKeHUMH
HEIO COIiaAbHMMU Ta iHcTUTYLiiHIMY 3MiHaMu, Qpask A. [apcia 3ayBaxye, 10 B3a€MOBIIAMB
npasa i raobaaisamii BiaOyBaeTbCs y Takii MOCAIAOBHOCTI: IIPaBO BIATIOBiAa€ Ha 3MiHU
B TUIIAX TOBEATHKM AFOAEH i IXHIN CaMOOpraHi3aiil, Iii 3SMiH1 BU3HAYAIOTh B3AEMOAIIO Ta IHIIMX
aKTOpIB, a BCe Ije Pa30M CTBOPIOE HOBHII rA06aabHuit mpocrip. [IpaBo moTiMm opopmaioe,
OpraHi30BYy€ i BU3HAYAE [jell IPOCTIP i HOr0 eBOAIOLIi0. 30iABIIYETHCSI YMCEABHICTD OpPraHiB,
IIJ0 CTBOPIOIOTH “M'IKi” HOPMH, 4aCTO 32 AOTIOMOTOIO TPAHCHAI[iOHAABHUX MPOLIeCiB, SKi
HAIPABASIIOTb IIOBEAIHKY A€PXKaBH 200 MPUBATHOTO AKTOPA, IOAETIIYIOTh KOOPAUHALIO
YIpaBAiHHS AepKaBaMH. TaKy TpPaHCHAIIiOHAABHY HOPMOTBOPYiCTh MOXKHA CIIOCTepiraTtu
B cdepi raobaapHOiI coniaapol moaiTuku. Ha aymxy ®panxa A. Tapcia, Tpancdopmariis,
SIKY MM Ha3UBA€EMO rao6aaizamniero, BiA6yBa€TbC5[ BCepeAMHI HalliOHAABHOTO i 3MiHIOE
fioro Habararo 6iAble, HixX HaM 3Aa€TbCsL. [A06aAbHA TpaHCPOpMALIis OpieHTYE 1l 3MiHM
Ha AOGAABHUI IIOPSIAOK BCEpPeAUHI HalliOHAABHOTO. TakuM YHHOM, rAobaAisamis € “ae-
HAI[lOHAAI3aI[i€}0 HAIIIOHAABHOTO,” aAe ITOKHU HesICHO, sikuM masixoM. 1106 e 3posymiry,

* Oaena YBaposa, “HepepikaBHe IpaBo: 3anpoIneHHs A0 AMCKYCii,” [Tpaso i epomadsmcoke cycnisbcmeo
1(2015), http://lcslaw.knu.ua/index.php/arkhiv-nomeriv/1-10-2015/item/198-nederzhavne-pravo-
zaproshennya-do-dyskusiyi-uvarova-0-0; Oaena Aamxoscbka, “HepepikaBHe IpaBoBe peryAOBaHHs:
okpeMi 3araapbHoTeoperHuHi acriextn,” Qitocodis npasa i 3azarvra meopis npasa 1 (2020): 38-52,
https://doi.org/10.21564/2227-7153.2020.1.219038.

'S Muxaiiao Casuns, Cyuacri mendenyii KoHCmMumyyionaismy y konmexcmi eAobarizayii ma npagosozo
naropanizmy (Yxropoa: Teapsuruka, 2020), S63-64.
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CAiA 3BIABHMTH aHAAI3 Bip OiHapHOI OmO3uLil: rTA0OaABHE Versus HallioHaAbHe. 3a AOIIO-
MOTOO TAKHX CUCTEMHHX IIPHHIUIIB, SIK “yHiBepCaAbHICTD, COAIAAPHICTB, CyOcHAiapHICTD
i ropusoHTaAbHiCTD,” rAO6aAbHE IPABO YIOPAAKOBYE CYCIiABHI BIAHOCHHY (BKAIOYA0UM
i cucTeMM HalliOHAABHOTO TIpaBa), sKi icHYI0Th y rA06aabHOMY MpocTopi.'®

I'rnobaaizanist 3pobrAa TApaAOKCAABHUI BIIAUB Ha ITPABA AFOAVHU SIK TAAy3b MDKHAPOAHOTO
mpasa. 3 0AHOTO 6OKYy, Liefl IpoLleC CIpUsIE PO3MHPEHHIO IPABO3AXHCHOI ASIABHOCTI Ta
IIEePCIEKTUB peaAi3allil BIATOBIAHMX HOPMaTUBHUX IIPABOBMX AKTiB, a 3 ADYTOTO — CTBOPIOE
CHipHI MMTAaHHSA IOAO CIIPOMOXXHOCTI Ti€l 9M IHIIOI MOAEAI CYCIIABCTBA 3 1l KOHKPEeTHUM
BHPa30M Ta 00CSATOM LIUX IIPAB CAYT'YBATH Y POAL KPUTEPisl “TPOMAASIHCHKOTO CYCITIABCTBA.”
BayuHo!I0 € Te3a mmpo Te, mo 6YA}7‘-II/I TBIpHMM €A€MEHTOM raobaaisarii, MDKXHapOAHE IPaBO
MOTAO 6 OAHOYACHO OYTH CHAOIO, sIKa MOTO peryawe.'’

3i cBoro 60Ky AaHieab BeTabxeM BH3Ha4a€ Taki cpepyu MIKHAPOAHOTO IIpaBa Ta MiX-
HApOAHOI IPaBOBOI CHCTEMH, SIKi HOTPe6YIOTh TBOPYOTO OCMUCAEHHS: 1) MiKHapoAHA
oprauisaniitHa pe¢popma; 2) eperasia MOHATTS IOPUCAHKIi; 3) IPaBOTBOPUiCTD i MpaBoBa
pedopma; 4) cy6'exTu MKHAPOAHOTO TIPaBa; S) AXKepeAaa Mi>KHAPOAHOTO Tpasa. Temep,
KOAM TOAOBHMMHU IPOBIAHMKAMHU 3MiH CTAIOTh IHAMBIAM Ta KOPIIOpaLil, K MAKPECAIOE
y4eHUil, MDKHapOAHE IIPaBo MOTPebye BAOCKOHAAEHHS IIOHATTS Cy6’€KTHOCTI i 6iabIn
iHKAIO3UBHUX, CHPUMHSATAUBUX Ta eQeKTUBHUX MeXaHi3MiB BiACTOIOBaHHs iHTepeciB
i roaocis nux cy6’exris.'®

Ha aymxy Oaenu YBapoBoi, Cy4acHUH eTan pPO3BUTKY MIXXHAPOAHOTO IIPaBa IIPaB
AIOAMHM aKTyaAi3ye HeobOXiAHICTD AOKTPHUHAABHOTO OCMMCAEHHS TaKMX MOTO IOAOXKEHD:
AEP>XaBHM He € EAMHUMU HOCIIMH 060B’3KiB 3ripHO 3 MIDXHapOAHHUM IIPaBOM, 30KpeMa
ity cdepi mpas atopunn. [TocTymoBo yTBepAHAOCS i BUSHAHHS KOpIOpAIlifl Cy6'ekTamu
MIDKXHApPOAHOTO IPaBa, IO CTAAO HACAIAKOM BHXOAY 3a MeXi KAACHYHUX KOHILEIILiH ITpaB
atopuHU. Lle 03Havae, mo 6i3Hec-aKTOPH CTAIOTh, CepeA IHIIOro, HOCIIMU 300608 13aHb
y cdepi mpaB AIOAUHMU; IPUHLUII 000B SI3KY 0i3HeCy ITOBAXKATH IIPAaBa AIOAMHH, SIKUI IIPO-
SIBASIETHCSI HE TIABKU B TOMY, 110 6i3HeC He MOBHUHEH IIOPYIIYBATH [IPaBa AIDAUHHU B 00Cs3i,
HepeA6aqu0My YMHHHM IPAaBOM KPalHH BEA€HHS I ATIPHEMHUIIBKOI ALTAPHOCTI, a M1y BUMO31
MIOBa’KATH [PaBa AIOAUHU B 00Cs131 BUSHAHUX MDKHAPOAHUX CTAHAAPTIB, 2 TAKOXK [P OSIBASITH
HaAEXHY 0b6avHicTD y cdepi IpaB AIOAUHH, 1ITO nepeA6aqae HeoOXiAHICTD OLIIHIOBaTH pH3UKH
MO’KAMBOTO HETaTUBHOTO BIIAMBY CBOEI AliAbHOCTI Ha ipaBa Atopnnu (human rights due
diligence), sanpoBaayBaTu MexaHi3MH MiHiMi3alil TAKMX pU3UKiB Ta MPaBOBi 3acobu
3aXMCTy NOPYLIEHMX ITPaB Ha PiBHI caMoro 6i3Hecy; BIATIOBIAQABHICTD 6i3Hecy He TIABKH 32
CBOI BAACHI Al a 11 32 “BeCh AQHIJIOT [IOCTABOK,” TOOTO Cy6 €KT MATIPHEMHUIIBKOI AISIABHOCTI

'6 Frank J. Garcia, “Globalization’s Law: Transnational, Global or Both?” The Global Community: Yearbook
of International Law & Jurisprudence 2015 1, no. 1 (2016), http://lawdigitalcommons.bc.edu/cgi/
viewcontent.cgi?article=2010&context=Isfp.

'7 Frederic Megret, “Globalization and International Law,” in Max Planck Encyclopedia of International
Law (Oxford: Oxford University Press, 2009), 1-16, http://papers.ssrn.com/sol3/papers.
ctmabstract_1d=1200782.

'8 Daniel Bethlehem, “The End of Geography: The Changing Nature of the International System and
the Challenge to International Law,” The European Journal of International Law 25, no. 1 (2014): 23.
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Ma€ AOKAACTH BCI MOXKAMBI 3yCHAAS, mob6 Ao6p0c03icno IIePECBIATUTHUCA B TOMY, IO MOTO
KOHTpareHTH He OPYLIYIOTb IIPaBa AIOAMHH, HAIIPHKAAA, IIPU BUPOOAEHH] TPOAYKILI, SIKy
TaKUI Cy6 €KT HAaAAAl BAKOPUCTOBYE Y CBOIN ALSIABHOCTI; IOIIMPEHHS IOPUCAMKIIIT Aep>KaB
Ha BUITAAKU IMOPYIIECHHS 6izHecoM IIpaB AIOAMHH, SIKi BiA6YBaAI/IC5{ Ha TepUTOPil iHIMX
aepskas. ITomryk BiaItoBiaell Ha Ifi 3aIIMTaHHS Ma€ IPYHTYBATHCS HA MDKAUCIIUIIAIHApHOMY
i AXOA]L, SIKUI OKPIM AOCAIAKEHD y cdepi ITpaBa MOBHHEH ypaXOBYyBaTH TaKi CydacHi Teopii,
K “ipes crBopenHs ciabHOi HinHOCTi” (“creating shared value”), possurox, opienToBanuit
Ha atoauny (“human centred development”), Ta im."

Caia BpaxoByBaTH, L0 IOCTABAEHI 3ABAAHHS € CKAAAHHMU Ta IOTPEOYIOT KAPAUHAABHUX
3MiH y CBiAOMOCTI, 3aKOHOAABCTBI Ta IMPAKTHIIi HOro 3acTocyBaHHsI. OAHUM i3 MPHKAAAIB
MoxKe Oy THU HeljOAABH iHiljiaTuBa — yxBaseHHs 3akoHy “TIpo KopropaTHBHY BiAIIOBIAAAD-
HicTp 6i3Hecy” y IlIBefinapii, sika He OyAa miaTpuMaHa 6iabmricTio Ha pedeperaymi. Tox
AKTYaABHUM II0CTA€ BUOIP ONTUMAABHUX Ta €peKTUBHUX GOPM IIPABOBOTO 3a0e3edeHHs
IpaB AIOAMHU Y cdepi 6i3Hecy.

lll. Soft law a6o hard law - wo 6inbw epeKTBHe
OnA 3abe3nevyeHHA npaB NioAuHKU y cepi bisHecy?

3araaoM MXKHAPOAHI akTH B cdepi 6i3HeCy Ta IpaB AIOAUHU HAAEKATb A0 HOpM soft law,
He MAIOTh IOPUAMYHO 0OOB’I3BKOBOTO XapaKTepy, & OTKe, 3 OAHOTO OOKY, OLIiHIOIOTHCS K
“edeKTHUBHA AOPOXKHS KAPTa i3 AOTPUMAHHS KOPIIOPAL[iSIMH ITPAB AIOAUHH, A 3 APYTOTO —
BHKAUKAIOTb HE3aAOBOAEHHS Ta CYMHIBH IIJOAO IX MPaKTHYHOI peaaisarii. Hait6iapmiit
KPUTHL MAAQETHCS caMe “MSIKMIT XapaKTep YXBAaA€HHX aKTiB Ta, IK HACAIAOK, “acuMeTpist
B IIPABOBOMY PeryAIOBaHHI iHTepeciB 3BUYAMHUX IPOMAASIH i IpeACTaBHUKIB bisHecy.
OcTanHs NOAATAE B TOMY, IITO

PEeKOMEeHAALIMHI aKTH, iIrHOPYBaHHA AKUX He TArHE BiAIIOBIAAABHOCTI, IIO CYTi, O3HA4YaIOTh
BCeA03BOAeHIcTh i 6eskapuicTs pAast THK (TpaHCHauiOHaAbHi Kopnopauii’). MoxanBicTb
CTPHMYBATH CBITOBHI BIIAUB BEAVKMX KOMITAHIH TAKMMU CAQOKHMHU 3aco0aMIL, K AOOPOBiABHI
aKTH, € MAAOVIMOBIpHOI0. PeKoMeHAAIIMHUIT XapaKTep 30008 13aHb, 6€3CYMHIBHO, IOCTYIIAETHCS
MacuBy IMIIepPaTUBHUX HOPM, IO 3aXUIIAOTh iHTepecy Beankux THK. >

3a3HauuMO, [0 NUTAHHA 3a0e3MeYeHHs i3 AOIIOMOIOI0 IOPHUAUMYHHUX MEXaHI3MiB
BiamoBipaapHOCTI THK Ta iHmmMx koMepIifHUX KOMIIAHIH i IPaBOBOTO 3aXKCTY XEPTB
IIOPYLIEHb IIPaB AIOAUHH CTAAO AETEPMIHYIOUHM AAS OCTAHHBOI iHIIIIATMBY MKHAPOAHOI
CIIIABHOTH — IIATOTOBKH IIPOEKTY TAOHAABHOTO MIXKHAPOAHOTO AOTOBOPY y cdepi b6izHecy
Ta [IPaBa, HAAIAEHOTO 000B I3KOBOI0 IOPHAUYHOIO CHAOI0. Pe3oatoniero 26/9 Paau OOH
3 IIPaB AIOAMHH, yxBaAeHa 26 uepBHsi 2014 p., 6yA0 BUpillIeHO CTBOPUTH MKYPSAOBY pobody
I'PyIly BIAKPUTOIO CKAAAy 3 MUTAaHb TPAHCHAIIIOHAABHUX KOPIOPAL|iil Ta iHIIKX MiAIPU-
€MCTB CTOCOBHO 3aXHCTY IIPaB AIOAMHH, 3aBAAHHSI SIKOI ITOASITA€ Y pO3pO61Ii MDKHAPOAHOTO

' YBaposa, “BisHec i mpaBa ATOAUHE B yMOBax KOHAIKTY,” 123-24.
?0 Juan Herndndez Zubizarreta, “The New Global Corporate Law;” in State of Power: An Annual Anthology
on Global Power and Resistance (Amsterdam, 2015), 1-11.
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AOKYMEHTa, 060B’I3KOBOTO AASI BUKOHAHHS, SIKUI PeryAroBaTHUMe, B ACIIEKTi MDKHAPOAHOTO
IIpaBa ITpaB AIOAMHH, AISIABHICTD TPAaHCHALIiOHAABPHMX KOPIIOPALif Ta iHIIMX M ATIPUEMCTB,
AO CKAAAY SKOI BXOAATD IIPEACTABHUKHU YPSAAIB, 2 TAKOXK HEYPAAOBUX OpraHisanin i rpoma-
ASHCDHKOTO CYCITIAbCTBA.

ExcniepTu BKasyroTh Ha roCcTpHit AMCKYCilTHUI XapaKTep 3a3HadeHoi mponoauiii. Cepea il
HPUOIYHUKIB — IPEACTABHUKY MEHII PO3BHHEHUX KPAiH, AASI SKUX IPOOAEMa 3aXUCTY IPaB
AIOAVHH € OiABII rocTpoo. ¥ 3B'513Ky 3 LIUM BHHHUKAIOTb CyMHIBH, UM 3MOXYTb Lii KpaiHU
HEYXUABHO AOTPUMYBATHUCSA YMOB AOTOBOPY IIIOAO AOTPHMAaHHS IIPAB AIOAUHH. AepiKaBH,
SIKi BUCTYIIAIOTh IIPOTHU IIOAIOHOTO AOTOBODY, SIK IIPABHAO, CXUAbHI ATpuMyBatu KepiBai
npunnunu OOH, 3as1BAsii04H, 10 HOBUIT AOTOBIP 3AAMMINTHCS 0OOB I3KOBUM TIABKM Ha
nanepi i HaBpsIA YM 3MIHUTH CUTYaLii0 Ha Kpaie.”!

ITip gac poboTH po60YOI IpymH 3 MIATOTOBKH IIPOEKTY 3a3HAYEHOIO MIDKHAPOAHOTO
AOTOBOPY 0OTOBOPIOBAAACS HU3KA AUCKYCIFHHX 1 TPOOAEMHUX NIUTAHDb, CEPEA SIKHX:
MOYKAMBICTb HAAQHHS KOPIIOPAIlisM Ta iHIIMM IIPEACTaBHHKAM IPUBATHOT'O CEKTOPY CTaTyCy
Cy6’eKTiB MI>XKHAPOAHOTO MPaBa; AOLIIABHICTD MOIIMPEHHS HOPM AOTOBOPY He AMIIe Ha
TPaHCHAL[iOHAABHI KOpIIopail, a 1 Ha HaljiOHAABHI — y 3B’3Ky 3 I{UM BHCAOBAIOBAAUCS
0600BaHHs, IO B KpaiHaX i3 HeeeKTHBHIM IIPABOBUM PeryAIOBAaHHSIM MOXYTb OyTu
CTBOpEHI HepiBHI YMOBHU MiX faraToHaIliOHAABPHUMH KOpIOpaLisIMH, SKi AOTPUMYBaTH-
MYTbCS MDKHAPOAHUX CTAaHAAPTIB I[OAO MPAB AIOAMHH, i HalliOHAABHUMH, SIKi B ITEBHUX
CUTYaliIX 3MOXYTb YXUASATHUCS BiA BIATIOBIAQABHOCTI (Ao peui, 3a OLIiIHKOIO eKCIIePTiB,
OiABIIICTD KOMIIAHIH, SIKi IPHAIASIIOTH LIiil IpobAeMi yBary, € TPAHCHAIIIOHAABHUMH, TOAL
SIK BKpail BAXXAMBO 3aAyYaTH MaAMil i cepeaHit 6isHec); Iponosuuii HOmUpUTH HOTO Al
Ha MDXXHapoAHI ¢piHaHCOBI ycTaHOBH, Taki sk MB® ta CsiroBuii bank; sakpinuTu mo-
CHAQHHS HA MMPIOPUTET MPaB AIOAMHH HAaA MIDXKHAPOAHMMM IHBECTULIIMHUMHU AOTOBOPAMM
Ta TOPTOBHMMH [IPAaBUAAMH 1 6araTo iHIIMX IPOMO3ULIii. BiAbIIiCTh y9aCHHUKIB HAIIOASITAAK
Ha HeOOXiAHOCTI 3MiITHEHHS “M’SIKOrO~ 3aKOHOAABCTBA JKOPCTKUM 3aKOHOAABCTBOM.
BoaHOYaC BUCAOBAIOBAAACS AYMKA ITPO Te, 110 6iAbILI IpiopuTeTHUM € peaaisariis Kepisuux
IPUHLVIIB, 2 He PO3p06Ka HOBOI'O MKHAPOAHOTO AOTOBOPY.”

3asHaunmo, mo 16 aumms 2018 p. miacymxu poboTu Pobouoi rpymu 6yao Biao6paskeHO
y “HyAboBOMY IPOEKTI IOPUAMIHO 0OOB SIBKOBOTO IHCTPYMEHTY PETyAIOBAHHS SIK CKAAAOBOT
MI>KHapOAHOTO MpaBa IPaB AIOAMHH, SIKUI PEryAIOBaTUME AISABHICTD TPAaHCHAIliOHAABHUX
xopriopaniit ra immux mianpuemcts” (“Elaboration of an international legally binding
instrument on transnational corporations and other business enterprises with respect to
human rights”).

IITop0 eBpOMENCHKOTO AOCBIAY 3 IbOrO IUTAHHS, IOKA30BUM € ONPUAIOAHEHE Y AIO-
romy 2020 p. €BpomenchKOI0 KOMICIEI0 AOCAIAXKEHHS IOAO BApiaHTIB peryAIOBaHHS

*! Donald Robertson, “An International Treaty on Business and Human Rights?” Conventus Law, last modified
October 30,2015, http://www.conventuslaw.com/report/an-international-treaty-on-business-and-human/.
2 “AomoBiab mpo poboty mepioi cecii MixypsipAoBoi pobouoi rpymnu Bipxpuroro ckaapy 3 THK rta
IHIIMX MIAIPUEMCTB B ACIIEKTi IPaB AIOAMHH, SIKIll AOPYYeHO pO3po6Ka MIKHAPOAHOTO IOPUAUIHO
30608’ s13y1040r0 Aorosopy,” https://ap.ohchr.org/documents/dpage e.aspx?si=A/HRC/31/50.
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HaAeXHOI epeBipku,* B IKOMY, cepea iHIIOro, OYAO MAKPECAEHO, 1[0 HUHI Airoui “Msiki”
3aCO0H peryAIOBaHHS He 3MOTAM 3MiHHTH CIIOCi6 peryAloBaHHs 6i3Hecy Ta 3abe3mneunTn
aAeKBaTHI 3aco6u 3aXxuCTy AAS KepTB. Anmre 1/3 pecOHAEHTIB 3asBHAM, IO HUHI
BOHH 3AIHCHIOIOTD IIeBHY OPMY HaA@XKHOI ITepeBipKH, Ka BPAXOBY€ BCi IpaBa AIOAUHU
Ta BIIAUB Ha HaBKOAMIIHE CepeAOBHUINe. Y CBOIH BiAIIOBiAl TPOMAASIHChKE CYCIIIABCTBO
€AVHE Y CBOEMY 3aKAHUKY AO 000B I3KOBHX i IPUAATHUX AO BUKOHAHHSI IPABUA HAAEXKHO]I
nepesipku €Bporericbkoro Coro3y, Toal SIK OiAbIIICTD MAIPHEMCTB BU3HAIOTD L[iHHICTH
npumycosux HopMm €C. O1xe, OiABITICTD 3a1[iKaBACHHX CTOPIH MATPUMYIOTh MKIaAy3€BHI
miaXip A0 3akoHOAaBcTBA €C, sikmil 3a0e3meynTs ePeKTUBHY rapMOHI3aIli0, IPaBOBY
BH3HAYEHICTb i PiBHI yMOBH.

Kpim Toro, Bu3Haro4y, mo AOGPOBiAbHi All He IPU3BOAATD AO HeoOXiAHUX 3MiH y 6isHec-
cepeAOBHILi, EBpoIerichka KOMICis B3siaa Ha cebe 00085130k y 2021 p. yXBaAUTH BIATIOBIAHFI
3aKOH, SIKHI IIOKAMKAHUF 3a6e31ednTr 060B’I3KOBY Ta FIAHY TypOOTY ITpO IpaBa AIOAUHU
aast Beix kommaniin €C. Ile y xsitai 2020 p. npo Taxi Hamipu nmosisomus Komicap €C
3 muTaHb IocTuii Aiabe PeliHAepC Imia Yac OHAAH-3aX0AY BUCOKOT'O PiBHS, OpraHi30BaHOTO
Po604010 rpyImoro 3 muTaHb BIATIOBIAAAPHOTO BeAeHHSI OizHecy.”

OTKe, OAHIEIO 3 TEHAESHIIIH PO3BUTKY Mi’>KHAPOAHOI'O PET'YAIOBAHHS BIAIIOBIAAABHOCTI
6isHecy B cdepi IIpaB AIOAMHY € BUMOTA OIABII “KOPCTKOTO™ IIPABOBOTO PEryAIOBAHH,
OAHAK ITMTAHHS IOASTA€ Y PEAAICTUIHOCTI Ta AIEBOCTI “sMinjHeHHS IOPUAUYHOI CUAU
MI>KHapOAHMX aKTiB I[OAO BiAITIOBiAAABPHOCTI 6i3Hecy B cdepi mpas aropusu. Huni came
M SIKO-TIPAaBOBHUIT METOA AQB 3MOT'Y aKTYaAi3yBaTH IUTaHHS PO IPaBa AIOAMHH y MiX-
HAapOAHOMY €KOHOMIYHOMY IIpaBi, COPMYAIOBATH 3 0OKY MIDKHAPOAHOTO CIIIBTOBAPHCTBA
YiTKi BUMOTY MiHiMi3allil MO>KAMBUX HETaTUBHUX HACAIAKIB ALIAPHOCTI TPaHCHAIIiOHAABHMX
KOMIIaHil Ta iHIIMX KOMIIAHIM, i, HAUTOAOBHIIIE, 3AAyIUTHU IPEACTABHUKIB O6i3HeCy A0
BHpIillleHHs 3a3HAYEeHUX IIUTaHb. Y LIbOMY CeHCi HOpMU soft law AeMOHCTPYIOTb BAACHY
PeryASTHBHY IIiHHICTb, a caMa cdpepa MOXKe CTaTU MPUKAAAOM MOXKAHBO 6iApIIOL Al€BOCTI
M’SIKO-IIPAaBOBOTO CIOCOOY PeryAIOBaHHs, 3BAXKAIOYH HA Te, IO HOTO epeKTUBHICTD
3abesmeuyeTbCcsl BAACHOIO 3allikKaBAeHICTIO Oi3Hecy y peaaisanil KoHIenil coniaAbHOT
BIATIOBiAQABHOCTI.

BucHoBKM

bisnec, TopriBasi Ta iHBeCTHIIiHA ALIABHICTD € OCHOBHIMH OIIOPAMH IIPOIIBITaHHA i MHpY.
Ha 5xaAp, AOCHTD 9aCTO MIATIPUEMHHIIbKA ALIABHICTD II0B A3aHa 3 CepHO3HMMHU HETaTUBHUMU
SABUIAMHU, TAKMMH SK IPAKTUKA €KCIAyaTallil, KOpyILis, HEPIBHICTb AOXOAIB, a TAKOX

#“EU Commission releases study on options for regulating due diligence,” Business & Human Rights

Resource Centre, last modified February 24, 2020, https://www.business-humanrights.org/en/
latest-news/ eu-commission-releases-study-on-options-for-regulating-due-diligence/.

2+ “Speech by commissioner reynders in RBC webinar on due diligence,” RBC. European Parliament Working
Group on Responsible Business Conduct, last modified April 30, 2020, https://responsiblebusinessconduct.
eu/wp/2020/04/30/speech-by-commissioner-reynders-in-rbc-webinar-on-due-diligence/.
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Oap’epy, sKi 3aBaXKAIOTh HOBATOPCTBY Ta MAIPHEMHHULTBY. 3i CBOro 60Ky BiAIIOBiAaAbHA
AlAOBa ITPAKTHKA BeA€ AO 3POCTAHHS AOBIPH Ta CIIPHUsIE MUPOKOMACIITAOHOMY PO3BUTKY
i crifixocri punkiB. [lonpu neBHi ycnixu y mpomonii KoHmenyii 6i3Hecy Ta IIpaB AIOAUHH,
aKTYaAbHHMH 3aAMIIAIOTHCSA MUTAHHS CIIPOMOXKHOCTI MXKHAPOAHOTO Ta HAI[iOHAABHOTO
1paBa 30608’s13aTH 6i3HEC AOTPUMYBATHCS IIPAB AIOAMHHL.

AHaAi3 MOAITHUKO-eKOHOMIYHUX YMOB i BUKAMKIB, sIKi BIAUBAIOTh Ha KOHIJEIIif0
0i3Hecy Ta IpaB AIOAUHM, CBIAYHTD, IO TPOOAeMH 30iAbIIeHHS acUMeTpii Ta HepiBHO-
cTi, 3MiHM B CHCTeMi MIXXHApOAHUX €KOHOMIYHUX IHCTUTYLiH, 0cO6ANBO iHAHCOBUX,
PO3BUTOK ITUPPOBHUX TEXHOAOTIH, CylepedArBi mpollecH iHTerparii Ta aesiHTerparnii,
PO3IIMpPEHHS HeAeIaABHOTO 6i3Hecy Ta Mirpanii, eHoMeH “YopHUX AeOeAiB,” ra0baAbHI
Kkpusu B ekoHoMmini Ta manpeMiss COVID-19 axTyaaisyroTs HeobOXiAHICTD 3abe3nedeHHs
CTaAOTO PO3BUTKY Ta 3arOCTPIOIOTH IPOOAEMATHKY COLIiaABHOI BIATIOBiAQABHOCTI 6i3HeCy.
T'0AOBHUM rAO6aAPHUM TPEHAOM CTA€ ITOUIYK 6iAbII CIIPABEAAMBOTO, CBIAOMOTIO 3HAYyIIOCTi
CTIABHUX LIIHHOCTEH, MOCTKATITaAICTUMHOTO HOBOTO CBITOBOTO YCTPOIO (IO BUPaXaEThCs
y xonuenTax ‘stakeholder capitalism,” “rao6aapuuit coriaaism,” “kiHenp Kamiraaismy,”
“BeAHKe Iepe3aBaHTaXeHHs,” “CTBOpeHHs criabHoi HinHOCTI” (“creating shared value”),
“pO3BHUTOK, OpienToBaHMil Ha Atoauny” (“human centred development”) Tomo) i sanur
Ha pOpMyBaHHSA HOBOTO CYCIIIABHOTO AOIOBOPY, 3AATHOIO Y3TOAUTH iHTEPeCU AepIKaBH,
CycIiAbCTBa Ta 6i3Hecy, 3a0e3eYNTH [IPaBa AIOAUHH 1 IIOBAr'y AO TIAHOCTI, IPOTUCTOSITH
Kpu3aM i KOHPAIKTaM CbOropeHHs. BianOyBaeTbcs MiABUIEHHS PiBHS YCBIAOMAEHOCTI
caMuM 6i3HecoM HeobXiAHOCTI Ta AOLIIABHOCTI AOTPHUMAaHHS CTAaHAAPTIB IIPaB AIOAUHH
He AMIIe 3 eTHYHUX MipKyBaHb, a I SIK 3ac00y MiABHIfEeHHS BAACHOI YCIIIIHOCTI Ta
KOHKYPEHTO3AATHOCTI.

ITip BIIAMBOM rao6aaisariii Ta HONIYKiB MOXAHBOCTE# pOPMyBAHHS HOBOT'O CYCIIABHOTO
AOTOBODPY BiA6yBa€TbCH colliaAi3aliist, aHTPOITOAOTri3aLlisl Ta €KOAOTI3allis ITPaBa, i ABUILIEHH
BIIAMBY KPH3, KOHQAIKTiB, ITAHAEMiH Ha 3MiCT IIpaBa, pO3MHUpPEeHHs CGepH Ta KOAA IINTAHb,
SIKi peTyAIOIOTbCS IIPaBOM, 3MiHa CIiBBIAHOIIEHHS MI)KHAPOAHOIO Ta HalliOHAABHOIO
IIPaBOBOTO PEryAIOBAHHS, 3MiHHU y Cy6 €KTHIi cdepi, MOCTAaHOBKA MMTAHHS IIPO HeAepXKaBHe
Ta rA0baAbHe TPaBO, KOHBEPTeHIist MyOAIYHOrO i IPUBATHOTO, 3MIiHH Y CHCTEMi AXKepeA
MI>KHAPOAHOTO IIPaBa, “3MilTyBaHHS IIPABOBUX i HEIIPABOBHX GOPM PETyAIOBAHHS, “POIBHUTOK
KOAEKTUBHUX FapaHTii.”

OaHi€r0 3 TeHAEHLIIH PO3BUTKY MDKHAPOAHOTO PETyAIOBAaHHS COLIiAABHOI BiATTIOBIAAABHOCTI
6i3Hecy B cdepi IpaB AIOAHHU €, 3 OAHOTO OOKY, 3pOCTaHHS POAi Ta 06¢sry HopM soft law
y 1iit cpepi, o MAIOTh BAACHY PEryASTHBHY LiiHHICTb Ta € 3ac000M 3a0e3edeHHs IIpaB
AIOAMHE Y cdepi Oi3Hecy, a 3 APyroro — 3anuT Ha 6iabm ““KOpcTKe” IIPaBOBe PEryAIOBaHHS,
IPH L[bOMY IIOTpebye CBOEI OL[IHKU peaAiCTHYHICTD i Al€BICTH “3Mil[HEHHS OPUAUYHOL
CHAW MIDXKHAapOAHMX aKTiB IIOAO BiAIIOBIAQABHOCTI 6i3Hecy B cdepi IpaB AIOAUHH.

Po3BuTOK Mi>kHapOAHO-IIPAaBOBOTO peryAIOBaHHS, iMIIAeMeHTAallisl MiX)XHapOAHUX
CTaHAAPTIB y cdpepi bi3HeCy Ta IPaB AIOAMHH Y HaljiOHAAbHE 3aKOHOAABCTBO BCe 6iAbLIOl
KIABKOCTI KpaiH, a TAKO)X HM3Ka CYAOBHX IIPOILIECIB I[OAO KOPIIOpallii, Ki HOPYLIyOTb IIpaBa
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AIOAVMHH, aKTMBi3allisd HAyKOBUX AOCAIAKEHD IIOAO OKPECACHMX IIUTAaHb CBIAYATh — BEAMKA

po60Ta y 11bOMy HAIIPsIMi € HEAAPEMHOIO Ta 3MIHIO€ CBITOBI IIAXOAH AO AISIABHOCTI 6i3HeCy
Y HalpsAMi IOCUAEHHS 3aXUCTY IIPaB AIOAUHH.

©T. I'yaeBcpka, 2021

© A. Apamuc, 2021
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T'anna I'yaeBcbka i Aropomuaa Apamuc. Konnennis 6i3Hecy Ta mpaB AIOAMHH B KOHTEKCTi
CYy4JaCHHX rA00aAbPHUX TPEHAIB

Anoranis. CraTTio IPHCBSIYEHO KOHIeNLil 6i3HeCy Ta IPaB AIOAMHE B €II0Xy METaMOAEpPHY
(HOCTHOCTMOACPHY) , KOAH CyTIEPEeYAHBi IIPOLieCH rA0baAizariil (TaTAOKaAi3aii) exOHOMIYHIX i IIPaBOBUX
BIAHOCHH OAHOYAaCHO CTBOPIOIOTb HOBi MOXKAMBOCTI M KMAQIOTb BUKAMK AI€BOCTI Ta e(peKTUBHOCTI
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IOPUAMYHIX MEXaHi3MiB 3a0e3IIedeHHs [IpaB AOAUHH Y cdepi 6i3Hecy. Haroaomyerscs, mo monpu
TIEBHi YCITiXU Y IPOMOLIii KOHIIEIIiI 613Hecy Ta IIPaB AFOAMHM, aKTYaAbHUMH 3aAUIIAIOTHCS TUTAaHHS
CIIPOMOKHOCT] MDKHAPOAHOTO Ta HAIliOHAABHOTO IIpaBa 30008’ s13aTH Oi3HEC AOTPHMYBATHCS IIPaB
AtoAMHY. BusHadeHo, o koHIenis 6i3Hecy Ta IpaB AFOAUHY 6a3yeThCsl Ha KATETOPIsLX CYCIIABHOIO
iHTepecy, SIKHIT yCBIAOMAIOETBCSI | BDaXOBYETBCSI Yepe3 AOOPOBIABbHE B3SITTS i peaisallito BIAOBIAHIX
3000B's13aHb Cy0 €EKTaMH T AIIPHEMHUIIBKOL AISIABHOCTI Ta IIO3UTHBHI 30008 I3aHHS ACPXKaBH Y cdepi
IpaB AIOAUHH.

AHAaAI3yI0TBCS IIOAITHKO-eKOHOMIYHI TAOOAABHI TPEHAY Ta BUKAKKY, IIO BIIAUBAIOTD Ha KOHIIEIILIIO
6izHecy Ta mpaB ArOAMHU. [Ipo6aeMu 36iAblIeHHS acUMeTpil Ta HePIBHOCTI, 3MIiHH B CHCTeMi
MDKHAPOAHHMX €KOHOMIYHHX IHCTUTYLiH, 0COOAMBO PiHAHCOBUX, pO3BUTOK LI POBHIX TEXHOAOTIH,
CyIepedyAMBi TPOLIECH iHTerparlii Ta Ae3iHTerpanii, po3MKMpeHHS HEACTAAbHOTO 613Hecy Ta Mirparmii,
peHoMeH “dopHUX AebepiB,” raobaabHi Kpusy B exoHoMini Ta marpeMis COVID-19 axryaaisyrors
HeOOXIAHICTD 3abe3IeYeHHs CTAAOTO PO3BUTKY Ta COLIAABHOI BIATTOBiAaAbHOCTI 6i3Hecy. BusHaueHo,
110 FOAOBHHM T'AOOAABHIM TPEHAOM CTA€ MOLIYK OiABII CIIPABEAAMBOLO, YCBIAOMAEHOIO 3HAYTYL[OCTI
CTHABHHX IIHHOCTe#, TOCTKAMITAAICTHIHOTO HOBOTO CBITOBOTO YCTPOIO (10 BUPaXKA€ThCs y KOHIETITaxX
“stakeholder capitalism,” “rao6aabHuit coniaaizm,” “KiHel|p KariTaAi3My, “BeAUKe Ilepe3aBaHTAKEHHS
TOM[O) i 3aMKT Ha GOPMYBAHHS HOBOTO CYCITIABHOTO AOTOBOPY, 3AATHOTO Y3TOANTH iHTEPECH AePKaBH,
cycmiabcTBa Ta 6i3Hecy, 3a6e3leunTy [paBa AOAVHH Ta IIOBAry AO FIAHOCTI, IPOTHCTOSTH KPH3aM
i koHpAiIKTaM choroaeHHs. ITiAKpecAIOETbCS MABUIEHHS PiBHA YCBiAOMAEGHOCTI cCaMUM 6izHecoM
HeoOXiAHOCTI Ta AOLIIABHOCTI AOTPHMaHHS CTAHAAPTIB ITPaB AIOAMHH He AMIIe 3 eTUYHUX MipKyBaHb,
a 11 5IK 3ac00y MABHIEHHS BAACHOI CIIITHOCTI Ta KOHKYPEHTO3AATHOCTI.

YV cTarTi pO3TASIAQIOTHCS TAKOXK OCHOBHI TEHAEHIIIT PO3BHUTKY IIPaBa, IO BiAOYBAIOTHCS I1iA BIIAUBOM
raobaaizarii Ta 3aIMTy Ha HOBHUM CYCITIABHHI AOTOBIpP: COLIiaAi3allisl, aHTPOITOAOTI3Allisl Ta €KOAOTi3arlis
TIpaBa, I ABHITEHHS BIIAUBY HACAIAKIB KPH3, KOHQAIKTIB, TAHAEMifl Ha 3MiCT IIPaBa, PO3IMHUpPeHH chepu
Ta KOAQ [TUTAHb, SIKi PeT' YAIOIOTHCS ITPABOM, 3MiHa CIiBBIAHOIIEHHS Mi>XXHAPOAHOI'O Ta HALIIOHAABHOT'O
IIPABOBOT'O PETyAIOBAHHSI, 3MIiHH y CY0 €KTHIi cdepi, TOCTAHOBKA [IUTAHHS PO HEAEP)KaBHE Ta
raobaAbHe IIPaBO, KOHBEPIeHIlis r[y6Aquoro Ta IPUBATHOI'O, 3MiHHU Y CUCTEMi AXKEePeA MI>XHAPOAHOTO
IpaBa, “3MilllyBaHHs IIPABOBHX i HEIIPABOBUX pOPM PEeryAIOBAHHSL

HaroaommyeTnbcs, mo oaHi€I0 3 TEHACHITIH PO3BUTKY MIXKHAPOAHOTO PET'yAIOBAaHHS BIATIOBIAQABHOCTI
6i3Hecy B cdepi IPaB AFOAUHY € 3aIUT Ha GiABII “YKOPCTKe” IIPAaBOBE PEryAIOBAHHS, OAHAK T TAHHSI
TIOASTAE Y PEAAICTUYIHOCTI Ta AI€EBOCTI “smirHeHHs” IOPMAWUYHOI CHAU MDDKHAPOAHUX aKTiB IJOAO
BiATIOBiAQABHOCTI 6i3Hecy B cdepi paB AIOAUHU. BHCAOBAGHO AYMKY IIPO BAAQCHY peryASTHBHY
niHHiCTb HOpM soft law y 1iiit cdepi.

KarouoBi cA0oBa: 0i3Hec; IpaBa AIOAMHU; TAOOAABHUIA; TPEHA; BUKAVK; HOBUI CYCITIABHIIT AOTOBIp;
MDKHapOAHE IIPaBo.

Amnna I'yaeBckas u Aroaomnaa Apammc. Konnennus 6M3Heca 1 mpaB 4eA0BeKa B KOHTEKCTe
COBpPEMEHHBIX TA0GaABHBIX TPEHAOB

Annoranus. Crarbs OCBsIIeHa KOHIIENIMY OU3HeCa U IIPaB YeAOBeKa B 9TI0XY METAMOAEPHA (mo0-
CTHOCTMOAepHa), KOTAQ IPOTHBOPEYMBbIE ITPOLjecchl raobaansaruu (1 FAOKAAM3AIINN ) SKOHOMITYECKIX
1 [IPABOBBIX OTHOLIECHHUIT OAHOBPEMEHHO CO3AAIOT HOBbIE BOSMOXXHOCTH ¥ OPOCAIOT BbI30B ACICTBEH-
HOCTH ¥ 9 $EeKTUBHOCTHU IOPUANIECKHUX MEXaHU3MOB O0ecIieye s IIPaB YeA0BeKa B chepe OusHeca.
OTMeuaeTcst, 4TO HECMOTPSI Ha OLIPEAEACHHbIE YCIIEXHU B IPOABIDKEHIH KOHIIEIIINY OM3HeCa U IIPaB
4eAOBeKa, AKTYaABHBIMH OCTAIOTCSI BOIIPOCHI CIIOCOOHOCTH MEKAYHAPOAHOTO U HAI[IOHAABHOTO IIPaBa
06s13aTh bU3HEC COOAIOAATH IIpaBa YeaoBeKa. OIpeaeAeHO, YTO KOHIEIIISI OU3Heca U IIPaB YeAOBeKa
6a3upyeTcs Ha KaTErOPHSX O6IeCTBEHHOTO HHTEPeCa, KOTOPbI OCO3HAETCS M YUUTHIBACTCSI [Ty TEM
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[aHHa M'ynescbKa, Nliogmmnna Agawumc

AOOPOBOABHOTO B3SITHS M PEaAU3ALIHU COOTBETCTBYIONIHX 00513aT€ABCTB CyObeKTaMU IIPEATIPUHIMA-
TEABCKOI AESITEABHOCTH U IIOAOXKUTEABHBIX 005I3aTeABCTBAX TOCYAAPCTBA B 0OAACTH IIPAB YEAOBEKA.

AHAAMBUPYIOTCS TIOAUTUKO-9KOHOMHYECKHeE TAOOAABHBIE TPEHABI U BbI3OBbI, BAUSIOIIME Ha
KOHIIEMIUI0 6U3Heca U paB YeAoBeka. IIpo6aeMbl yBeAYEHNs aCUMMETPUN U HEPABEHCTBA,
H3MEHEHHsSI B CUCTEME MEKAYHAPOAHBIX 9KOHOMHYECKUX HHCTUTYTOB, OCOOEHHO $UHAHCOBBIX,
pasBuTHe HUPPOBBIX TEXHOAOTHI, IPOTHBOPEYUBbIE [IPOLECChl HHTEIPALUK U AC3HHTETPALIUH,
pacuIpeHne HEAETAABHOTO OM3Heca M MUTPALIH, peHOMEH “depHbIX AebeAer],” TAOGAABHbIE KPUSHCHL
B axoHOMuKe ¥ maHaeMust COVID-19 akTyaausupyoT HeoOXOAUMOCTD ObecIiedeH e YCTOMIHNBOTO
Pa3BHTHUSI M COLIUAABHO OTBETCTBEHHOCTH busHeca. OIpeAeAeHO, YTO TAABHBIM IA0OAABHBIM TPEHAOM
CTAaHOBHUTCS IIOMCK OOA€e CIIPaBEAAMBOTO, 6a3UPYIOIIErocs Ha 3HAYUMOCTH OOIIVH IIeHHOCTe},
TOCTKANUTAAUCTHYECKOTO HOBOTO MUPOBOTO MOPSAKA (4TO HAXOAMT CBOE BbIpaskeHHe B KOHIIENTaxX
“stakeholder capitalism,” “rao6aAbHbI1 conpasnaM,” “KOHeI] KalUTaAu3Ma,” “BEAMKAsi [lepe3arpyska’
¥ T. ) U 3ampoc Ha $OPMUPOBAHIE HOBOTO O6IeCTBEHHOTO AOTOBOPA, CIIOCOGHOTO COTrAACOBATh
HHTepeChl FOCYAAPCTBa, 001ecTBa 1 613Heca, 00eCIevrnTD IPaBa YeAOBEKa U yBaXKEHIE AOCTOUHCTBA,
[POTUBOCTOSTD KPU3UCAM ¥ KOHPAMKTAM COBPEMEHHOCTHU. IT0AYepKUBAETCs [IOBBILIEHIE YPOBHS
OCO3HAHHOCTH CaMbIM OU3HECOM HEOOXOAUMOCTH U L[eAeCOOOPA3HOCTH COOAIOAEHNUS CTAHAAPTOB
IIPaB YeAOBEKA He TOABKO 110 TUIECKUM COOOPAKEHHSIM, HO H KaK CPEACTBA ITOBBIIIEHMS COOCTBEHHOM
YCIEUHOCTH U KOHKYPEHTOCIIOCOOHOCTHL.

B craTbe paccMaTpHBAIOTCS TAKOKe OCHOBHBIE TEHACHIIUH PA3BHTHS [IPABa, IIPOHCXOASIIIHE [IOA
BAMSIHHEM TAO6AAM3ALY U 3a[IPOCA Ha HOBBII 0OIeCTBEHHBII AOTOBOP: COLIMAAU3ALIUS, AHTPO-
MOAOTH3ALIMSL M 9KOAOTH3ALIYS [IPABA, IIOBbIIEHNE BAMSHIS IOCACACTBHIT KPH3UCOB, KOHPAUKTOB,
[IAHAEMUIT Ha COAEPIKAHME TIPaBa, Pacliiperne cepbl U KPyra BOIIPOCOB, KOTOPbIE PeryAUPYIOTCS
[PaBOM, U3MEHEHHE COOTHOLIEHHS MEXXAYHAPOAHOTO F HAIJMOHAABHOI'O IIPABOBOTO PETYAHPOBAHUS,
H3MeHEeHHs B CyObeKTHOI cdepe, TOCTAHOBKA BOIIPOCA O HETOCYAAPCTBEHHOM M TAOOaABHOM IIPaBe,
KOHBEpreHI[Hs [Ty GAMYHOTO 1 YACTHOTO, U3MEHEHNUsI B CHCTEMe HCTOYHUKOB MEXXAYHAPOAHOTO IIPaBa,
CMellleHye ITPABOBbIX X HEIIPABOBBIX pOPM peryAnpOBaHUSL

OTMeyaercst, UTO OAHOI M3 TEHAEHLIUI Pa3BUTHS MESKAYHAPOAHOTO PEI'yAMPOBAHNUSI OTBETCTBEHHOCTU
Ou3Heca B cdepe IpaB YeAOBeKa SIBASETCS 3aIIPOC HA Ooaee “KecTkoe” MPAaBOBOE PEryAUPOBAHUE,
OAHAKO BOIIPOC 3aKAOYAETCSI B PEAAHCTIMHOCTH 1 ASHCTBEHHOCTH “YKpeTAeHHe IOPHAIIECKO CHADI
MEKAYHAPOAHBIX AKTOB 06 OTBETCTBEHHOCTH Ou3Heca B cdpepe IpaB YeA0BeKa. BrickasaHo MHeHHe
0 COOCTBEHHOIT PEryASITHBHOM [IeHHOCTH HOPM soft law B paHHOI cdepe.

KaroueBbie cA0Ba: OH3HeC; IIpaBa YeAOBEKA; TAOOAABHBII; TPEHA; BbI30B; HOBBII O0IeCTBEHHBII
AOTOBOP; MEXAYHAPOAHOE IPABO.

Hanna Hulievska and Liudmyla Adashys. The Concept of Business and Human Rights in
the Context of Current Global Trends

Abstract. The article is devoted to the concepts of business and human rights in metamodernism
era (postpostmodern), when the contradictory processes of globalization and glocalization of
economical and legal relations simultaneously create new opportunities and challenge the actuality
and effectiveness of legal mechanisms of promotion of human rights in business field.

Itis emphasized that despite some progress in promoting the concept of business and human rights,
the question whether international and national law is able to oblige businesses to sustain human
rights remains relevant. It is determined that the concept of business and human rights is based on
the categories of public interest, which is realized and taken into account by voluntary commitment
and implementation of relevant obligations of business entities and positive obligations of the state
in the field of human rights.
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KOHLIEMLIA BI3HECY TA MPAB JIOAMHI B KOHTEKCTI CYHACHVX TOBAIbHWX TPEHAIB

The article analyzes political and economic global trends and challenges which influence the
concept of business and human rights. Increasing asymmetry and inequality, changes in the system
of international economic institutions, especially financial, development of digital technologies,
contradictory processes of integration and disintegration, expansion of illegal business and migra-
tion, the phenomenon of “Black Swans,” global economic crises and the COVID-19 pandemic are
prompting the necessity to provide sustainable development and social responsibility to business.
Emphasis is placed on raising the level of awareness of business about the necessity and expediency
of observing human rights standards not only for ethical reasons, but also as a means of improving
their own success and competitiveness.

The article also examines the main trends in the development of law which occur under the influence
of globalization and the demand for a new social contract, such as socialization, anthropologization
and ecologization of law, increasing the impact of crises, conflicts, pandemics on the content of law,
expanding the scope and range of legal issues. changing the ratio of international and national legal
regulation, changes in the subject area, raising the topics of non-state and global law, convergence
of public and private, changes in the system of sources of international law, blending of legal and
non-legal forms of regulation.

It is emphasized that one of the trends in the development of international regulation of business
responsibility in the field of human rights is the demand for more “strict” legal regulation, but the
question is the realism and effectiveness of “strengthening” the legal force of international acts about
business responsibility in the field of human rights.

The opinion on its own regulatory value of norms of soft law in the given sphere is expressed.

Keywords: business; human rights; global; trend; challenge; newsocialcontract; international law.
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KOPTOPATUBHI 3060B’A3AHHA 3 MPAB JIIOANHN
Y COEPI COLIAJIbHO-EKOHOMIYHUMX NPAB!

Betyn

Il CTAaTTi BUBYAIOTHCSI KOPIIOPATHBHI 3000B’I3aHHS 3 IIPaB AIOAMHHU BIAHOCHO

COILIiaAbHO-eKOHOMIUHUX npaB. ColiaAbHO-eKOHOMIYHI IpaBa — Ije, AK 3a3Ha-

4aAOCsI paHillle, TpaBa AIOAMHH, sIKi € HAFIBOXKAUBIIINMHE AAsI 3a0e3edeHHs 3ac006iB
iCHyBaHHS AIOACH Ta CTBOPEHHS AIOACHKHX MOXAUBOCTell. Bonu € ¢pyHpameHTaADHUMU
AASL 3AIICHeHHS ITMBIABPHUX i HOAITHYHHX IIpaB. bes ki, BOAY, HAAKHOTO KUTAQ, OXOPOHHU
3AOPOB’SI Ta OCBITH Ba)KKO YSIBUTH, 11O AFOAU MOTAH 0 IIOBHOLIIHHO Ta BIABHO PeaAi30ByBaTH,
HAIIPUKAQA, CBOIO CBOOOAY BUPQXKEHHSI IIOTASIAIB 200 IIPaBo Ha CIipaBeAAUBHUIT CYA. OCKIABKH
COLIiaAbHO-eKOHOMIYHI ITpaBa 3HAYHOO MIPOIO [TOB s13aHi 3 HAAQHHSIM OCHOBHUX IIOCAYT, TO
BOHU ITOB 5I3aHi 3 610AKeTHUMH $piHaHCOBUMHU pecypcamu. OTiKe, TepeBasKHO 3aAEKATD BiA
AEP>KaBHUX PeCyPCiB, aAe TAaKOXK BUMAraroTh GpiHAHCOBHUX PeCYPCiB Bia IPUBATHUX CY0 €KTIB,
0COOAUBO KOAU BIACYTHI ypsaau. MixHapoaHI AOKyMeHTH, Taki sk MiXXHapOAHUH aKT PO
eKOHOMIYHi COLiaABHi i KyABTYPHI IIpaBa, IIepeAOavatoTh, IO COLjiaAbHO-eKOHOMIYHI IIPaBa,
SIK IIPABUAO, CTBOPIOIOTD AMIIE 30008 SI3aHHS AEPIKaB IIOAO IIOBEAIHKH, A He Pe3yAbrary.”
TaxuM YMHOM, ITi AOKYMEHTH 03HAYAIOTh, IO A€PKABH IOBUHHI BUKOHYBATH Iii 30008’ 43aHHS
MPOTArOM IIEBHOTO IEPiOAY 9aCy, AKHIM MIATIAAAE IIiA PO3CYA BIAIIOBIAHUX AEPIKaB. Qiain
OACTOH CTBEpAXYE, 1[0 “BiAbHI PHHKH Ta MPUBATHE MAIPHEMHHIITBO € KAIOUEM AO €KO-
HOMIYHHMX Ta COL[IAAbHHMX ITPAB ITiCASl OYEBUAHUX HEBAAY YPSAY B LM raAysi.”3 Aoiip Horan
3a3HAYaE, IO “HaBITh AKIO XTOCh BU3HAE, [0 COLIIaAbHO-eKOHOMIUHI IIpaBa HaCIIpaBAl He

* Mepueit Aetrap Yepnuy, npodecop KOHCTUTYLAHOTO TIpaBa i mpasa mpas AtoanHu DaxyapreTy
YIPaBAIHHS Ta €BPOIENCHKUX CTYALR i pakyabrery mpasa, Hosuit YHiBepcuret, Atobasina, CAoBeHis;
crapmmit pocaipuk Hosoro yHiBepcurery, Aicabon, ITopryraais.
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KOPMOPATMBHI 3060B'A3AHHA 3 MPAB JIIOAMHW Y COEPI COLIIAJIBHO-EKOHOMIYHMX MPAB

PE€aAi3yIOThCSl B KOHKPETHOMY CYCITIAbCTBI Ha Ile¥ MOMEHT 1€ He 03HAYA€, [0 BOHU € AUIIE
aMbiniitHuMU miasmu.*

CoriaAbHO-eKOHOMIYHI IIpaBa, SK IPaBHAO, IIAAATAIOTh BUKOHAHHIO He HACTIABKH, SIK
IPOMAASHCHKI Ta IMTOAITHYHI. Ix IIPaBO3aCTOCYBaHHs BIAPI3HAETHCS Bip OAHIEI AO iHIIOL
HaljioHaAbHOI cucTeMu.® OAHAK 32 OCTAaHHI AECATHUAITTS, K cTBepAXye MaabkoabM
AeHrpopp, “ekoHOMIUHI, COLiaAbHI Ta KYABTYPHI ITpaBa HabyAH BCe OIABIIOrO BU3HAHHS
y Mi>KHapOAHOMY ITpaBi Ta MOPiBHAABHOMY IpaBO3HABCTBI. Ile BUAHO 3 HU3KU HOBHUX
AOTOBOPIB i PE30AIOLIN Ta MPUMHATTS MIXXHAPpOAHMX MEXaHi3MiB IIOAAHHS CKapT, SKi
OXOIIAIOIOTh €KOHOMIYHI, COLjiaAbHi Ta KyAbTypHI mpasa.”® [Ipore coniaAbHO-eKOHOMIYHI
IpaBa BCe IIle, HE3BAXKAIOYM HA BU3HAHHS, POSTASAAIOTHCA SAK TaKi, IO MOCTYIAKThCA,
30KpeMa, rpoMapsHChKUM i moaiTnaruM.” Pisin OACTOH CTBEPAXKYE, IO “He3BAXKAIOUH Ha
PUTOPUKY HEIIOAIABHOCTI, SIK HAITiOHAABHI, TaK i MDKHAPOAHI CIIPOOU CIIPUSTHU Ta 3aXUIIATH
€KOHOMIYHI Ta COIiaAbHI IIPaBa 3aTbMAPIOIOThCA IIPUITYIIEHHAM, IO X049 eKOHOMIYHI Ta
COlLliaAbHi ITpaBa € OaKaHUMU AOBIOCTPOKOBHMMHU COLIiaABHUMU IIASIMH, IX HE CAiA PO3TASIAQTH
SIK IOBHOLiHHI IIpaBa AroAUHK.”®

ITpuHatiMHi y A€SIKUX IIPAaBOBHX CHCTEMAX COLIAAbHO-eKOHOMIYHI IIpaBa OyAH IpUIHSATI
SIK HAA€KHI TIpaBa AIOAMHY, 11O 3aXUINAITHCS HaljioHaAbHIMHU cypaMu. Eit6 Piaeas, JKuap
Apxaxxa ta Kpicrod Toaeit cTBepAXyBaAH, 110 “IIMpOKa HOPMATUBHA 6a3a eKOHOMIYHHUX,
COLIiaAbHMX Ta KYABTYPHHUX IIPaB AOCSATAQ BUCOKOTO CTYIeHS KOHKPETHOCTI 3 TOYKHU 30PY
3MICTY, 2 TAKOK e(eKTHBHOCTI MeXaHi3MiB peaAi3aryil, HArOAOBHille Ha HAI[iOHAABHOMY iBHi.”

YacTo BUHMKAE 3AMUTAHHS: XTO € HOCISIMH 30008 's13aHb Y cdpepi cOIiaAbHO-eKOHOMIYHHX
rpas? IlonepeaHi po3aian iArocTpyBaAH, 110 KOpIOparlii MOXYTb HETaTUBHO Y1 IIO3UTHUBHO
BIIAMBATH Ha COIliaAbHO-eKOHOMIuHi IpaBa. fkmo xopmopanii MOXyTbh BIAMBATH Ha
peaaisariiro corjiaAbHO-eKOHOMIYHHIX IIPaB, Y41 3000B sI3aHi BOHH IX TAKOXX AOTPUMYBATHCS?
Yu MaroTh KOpIoparii corfiaAbHO-eKOHOMIYHI 30608 s13aHHs2 ' Y 11bOMY PO3AIAl HACTHCS
IIPO Te, IO HE AMILE ACPKABH, a ¥ KOpIOpalil, MaloTh IeBHI 3000B’s13aHHS y cdepi co-
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2011),29.
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8 UN, Human Rights Council, Report of the Special Rapporteur on Extreme Poverty, para 6S.
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Contemporary Issues and Challenges, eds. Eibe Riedel, Gilles Giacca, and Christophe Golay (Oxford:
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in Challenging Territoriality in Human Rights Law: Building Blocks for a Plural and Diverse Duty-Bearer
Regime, ed. Wouter Vandenhole (Abingdon: Routledge, 2015), 69-89.
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Vepreit NeTHap YepHiy

I1iaAbHO-eKOHOMIYHHUX TpaB. 30008 s13aHHA ¥ cdepi paB AIOAMHM HaMYaCTilIe OB A3aHi
3 MOHSATTSIM IpaBoBol cucteMu.!' 3po3yMiAo, 110 KOpIIOpaliil He BOAOAIIOTH CyBEpPEHHOIO
TEPUTOPIEI0, @ TOMyY IXHi 3000B’sI3aHHS He MAIOTh TOTO CAMOTO XapaKTepy Ta 006Csry, o
1130608 a3aHHs AepkaB. OAHAK MOXXHA CTBEPAXKYBATH, IIPO IO i AETHCS B IIbOMY PO3AiAi,
IJ0 KOpIopanii MaloTh SIK IPEeBEeHTUBHI, TaK i AesIKi KOPUI'yBaAbHI 3000B’sI3aHHS IIIOAO
COILlaAPHO-eKOHOMIYHUX IIPaB, 0OCOOAMBO TaM, A€ BOHHU 3AINCHIOIOTh KOHTPOAD i BIIAUB
a60 B OesmocepeaHiit 6AU3BKOCTI Bip CBOIX omepariit.'

L[5t crarTs Mae mpOCTY CTPYKTYPY. APYTHI PO3AIA CTOCYETHCS AXKepeA IIpaBa KOpIIopa-
THBHHX 3000B'3aHb y cdepi COIliaAbHO-eKOHOMIYHHX [IPaB Yepe3 BUBYEHHs HAIliOHAABHOTO,
MIDDKHapOAHOTO Ta KOPIIOPATUBHOI'O BHYTPINTHIX PiBHIB. Y TpeTboMy pO3aiAi HAETHCS PO
XapaKTep KOPHIOPATUBHIX 30008 13aHb y cPepi CoLiaAbHO-eKOHOMIYHUX ITpaB. BiH BiB4ae ixHi
HOTEHLiiHi KOPIIOPATHBHI HEraTHBHI Ta TO3UTHUBHI 30008 s13aHH | 3000B’I3aHHS TOBAXKATH,
3aXMINATH Ta BAKOHYBATH. JacTo CTBEPAXKYETDCS, IO, HE3BAXKAIOUH HA OUEBUAHI ITePEIIKOAH,
KOPpIIopariii 3060B’s13aHi IIOBAXKATH, 3aXUIJATH Ta BUKOHYBATH COLIiaAbHO-eKOHOMIYHI IIpaBa.
SIkio 060B’I30K OBAXXATU € HETATUBHIM, TO 30008 sI3aHHS 3aXUIIATH Ta BUKOHYBAaTH — Lie
IO3UTHBHI 30008 s13aHHs. MOXHa CTBEPAXXYBATH, IO KOPIIOpaIlii MaloTh be3rocepesHi
30008 A3aHHS, ITPUHANMHI IIOAO HETATUBHOIO 30008 sI3aHHA [TOBAYKaTH COL[iaAbHO-eKOHOMIYHI
npasa.' Taki HeraTuBHi 30008 I3aHHSI FAPAHTYIOTD, IO KOPIIOPALIil aKTUBHO He IOPYILIYIOTh
COLIIaAbHO-€KOHOMIYHi IIpaBa i He € CIiBy4aCHMKaMH IXHiX IIOPYILIEHb.

|. BUTOKM KopnopaTUBHUX 3060B’A3aHb
y cdepi couianbHO-€KOHOMIYHMX NpaB

Bararo npo xopmopariii, 6i3Hec i IIpaBa AIOAUHU ITOB’I3aHO 3 3AIIUTAHHSIM: XTO € HOCLSIMH
060B’s13KiB y KOHTeKCTi 6i3HeCy Ta COIliaAbHO-eKOHOMIYHHUX IpaB? AepiKaBH, MPUBATHI
ocobu Ta/abo xoproparnii? AepXXaBi TPAAUIIAHO € He AUIIe OCHOBHMMH, & i EAMHUMH
HOCisIMM 3000B’s13aHb y KOHTeKCTi 6i3Hecy Ta coljiaAbHO-eKOHOMIuHMX mpaB. OAHAK 3a
OCTaHHI AeCATHAITTS OyAO BH3HAYEHO KiAbKA iHIIMX Cy0'€KTIB, SIKi TAKOXX MOXYTb OpaTu
Ha cebe 3000B’s13aHHS ¥ cdepi PaB AIOAMHU Ta AOTIOBHIOBATH 3000B SI3aHHS AePXKABHU.
IIpaBo mpaB AIOAMHM BCe Ije 3aHAATO YaCTO I'PYHTYEThCSA Ha BEPTUKAABHUX BiAHOCHHAX
MIX Aep>KaBHHMHU OPTaHAMH Ta MPUBATHUMH 0CO0AMH, TOAL SIK HaIlilOHAABHI Ta MiX-
HapoAHi OpPYyMH MOBIABHO BH3HAIOTB, 1[0 3000B’13aHHS y cdepi IpaB AIOAMHH iCHYIOTH
i B rOPUBOHTAABHUX BIAHOCHHAX MDXK npuBarHUMU Cy6'ekramu.'* TToAll 3a ocTanHi poku

"' Wouter Vandenhole, “Obligations and Responsibility in a Plural and Diverse Duty — Bearer Human
Rights Regime,” in Challenging Territoriality in Human Rights Law: Building Blocks for a Plural and
Diverse Duty-Bearer Regime, ed. Wouter Vandenhole (Abingdon: Routledge, 2015), 119-21.

12 Ibid.

13 Jernej Letnar Cerni¢, “Sovereign Financing and Corporate Responsibility for Economic and Social
Rights,” in Making Sovereign Financing and Human Rights Work, eds. Juan Pablo Bohoslavsky and Jernej
Letnar Cerni¢ (Oxford and Portland: Hart Publishing, 2014), 139-60.

!*Jennifer Corrin, “From Horizontal and Vertical to Lateral: Extending the Effect of Human Rights in
Post Colonial Legal Systems of the South Pacific,” International and Comparative Law Quarterly 58(1),
no. 31 (2009): 33-34, 67-70.
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IIPOAEMOHCTPYBAAH, LIO Ljs IIAPAAUTMA ITOBIABHO 3HUKAE, i MHOXKHHHI Cy6’€KTH MOXYTb
CIPHUATH AOTPHMAHHIO IIpaB AIOAMHHU. OTXe, iHINI yYaCHUKH MOXYTb AOIMOBHIOBATH
A€pIKaBy AulIe SIK HOCIT 0608’s13kiB." STH 3aitpepman i Amdax XaadaH CTBEpPAKYBaAH, 11O
“6bisHec 30008’ 13aHMIT HACAMIIEpPeA [TOBAKATH IIPABA AIOAUHM, 2 ACPYKaBU Yepe3 HasIBHICTb
0060B’sI3Ky 3aXUIATU ITPaBa AIOAMHH MAIOTb Ile KOHTPOAIOBATH i IPHUTATYBATH Oi3Hec A0
BIAIIOBIAQABHOCTI 32 6yADb-sIKi mOpyIneHHs npaB ArAuHK. '® Boyrep Banpenxoa Ta iHmi
paHiIire, MOXKAHBO, ACIII0 HAAMIPHO ONITHMiCTHYHO, CTBEPAXKYBAAH, IO TIPABO IIPaB AIOAUHU
<...> CTa€ 3aCTOCOBHUM AO BCiX cy6’eKTiB, SIKi BOAOAIIOTD BAAAOIO 260 3AIMCHIOIOTD BAQAAY,
He3aAeXXHO Bip Hocis Baaau. !’

OpHax He AHMIIe BAAAQ, A i FOPUANYHI 30008 A3aHHS NPSAMO Ta MOOIYHO 3MYLIYIOTH
KOpIIOpariii AOTPUMYBAaTUCS COLIaAbHO-eKOHOMIYHUX mpaB. Poboua rpyma Opranizanii
O6’epnanux Hauiit (OOH) 3 muTanb 6i3Hecy Ta MpaB AIAUHH TaKOX 3a3HAYAE, 11O,

X04Ya KOMEPILilHi MATIPUEMCTBA, SIK TIPABHAO, HE MAIOTh FOPUAUYHHX 30008 I3aHb, IO BUIIAH-
BaIOTh 3 MDKHAP OAHUX AOKYMEHTIB, 6€3M10CepEAHBO OB A3aHUX 3 IPABAMH AIOAMHH, BOHH 9aCTO
MaTHMyTb IOPUAMYHI 30008 SI3aHHS, IO BUIIAMBAIOTD i3 3aKOHOAABCTBA AEPKaB, SIKi BKAIOYAIOTh
y ce6e Mi>KHapOAHi CTaHAAPTH, 260 KOHTPAKTHi 30608 I3aHHS OAO AOTPHMAHHS MKHAPOAHUX
crapapris.*®

Sk 6yae omucaHo mi3Hilre, MDKHAPOAHE IIPaBO MOXeE OIIOCEPEAKOBAHO 3a0e3IedyBaTu
AXXepeAa KOPIIOPAaTUBHUX 3000B’s13aHb ¥ cdepi coljiaAbHO-eKOHOMIYHHX TpaB. 3 I}bOr0
npusopy Aappi Kara Bakep 3a3Havae, mo “y KOHTEKCTi HOBUX CKAQAHUX HEAEPIKaBHUX
YPAAOBHUX PO3NOPAAKEHD, BUSHAHHS aHAPXil B yIPaBAIHHI MOXX€ 3BIABHUTH CTBOPEHHA
HOPM BiA AepPXKaBHOTO KOHTPOAIO Ta AO3BOAHTH OiAbII aKTHBHY y4acTb 0e3II0CepeAHbO
3 60Ky eAeMeHTiB IpOMaASIHChKOTO cycmiabcrsa.”'? TIpoTe KOpIopariii € TAKOX OKpeMUMH
HOCLSIME 060B’s13KIB y cepi paB Atopnnu. Lle o3Havae, 10 He AMIIe AepPIKaBH, a i KOPIIOPALl
MAIOTb IIPsIMi Ta HeIIpsIMi 30608 ’s13aHHS y cdepi coliaabHO-eKOHOMIYHUX IpaB. Hacmpasai

'S Surya Deva and David Bilchitz, “The Human Rights Obligations of Business: A Critical Framework
for the Future,” in Human Rights Obligations of Business, eds. Surya Deva and David Bilchitz (Cambridge:
Cambridge University Press, 2013), 1-26. Takox AMB.: Jernej Letnar Cerni¢, Human Rights Law and
Business: Corporate Responsibility for Fundamental Human Rights (Groningen: Europa Law Publishing,
2010).

'6 Ashfaq Khalfan and Ian Seiderman, “Extraterritorial Human Rights Obligations: Wider Implications of
the Maastricht Principles and the Continuing Accountability Challenge,” in Challenging Territoriality in
Human Rights Law: Building Blocks for a Plural and Diversive Duty-Bearer Regime, ed. Wouter Vandenhole
(Abingdon: Routledge, 2015), 26.

7 Wouter Vandenhole, Gamze Erdem Tirkelli, and Rachel Hammonds, “Reconceptualizing Human
Rights Duty-Bearers,” in The Sage Handbook of Human Rights, eds. Anja Mihr and Mark Gibney (London:
Sage, 2014), 1036.

'8 UN, General Assembly, Report of the Working Group on the Issue of Human Rights and Transnational
Corporations and Other Business Enterprises, A68/279 (7 August 2013), para 19.

' Larry Catéd Backer, “At the Second UN Forum on Business and Human Rights: Reflections,” in Human
Rights Obligations of Business: Beyond the Corporate Responsibility to Respect? Eds. Bilchitz and Deva
(Law at the End of the Day (Blog), 1 December 2013).
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KOPIIOPATUBHI 30008 sI3aHHS 3aA€XaTh Bip 6araTbox yMoB HOCIIiB 000B’sI3KiB, Ae icHye
0e3AiY BAACHUKIB, SIKi AOIIOBHIOIOTh OAMH OAHOTO. KoprioparusHi 30608’ s13auHs y cdepi
COLIiaABHO-€KOHOMIYHHMX ITPAB Y IIbOMY BUITAAKY CTOCYIOTbCS OCHOBHUX i TPOIleCYyaAbHUX
3000B’s13aHb KOPIOpaLiil y cdepi MpaB AIOAUHH, IO BUIAUBAIOTH i3 HAIliOHAABHUX,
MD>XHAPOAHHX Ta OAHOCTOPOHHIX 3000B'513aHb caMHX Koproparii. OTxe, y HACTYIHUX
PO3AIAAX PO3IASIAQIOTHCS ICHYIOUI Ta IIOTEHLINHI A)KepeAd KOPIIOPATUBHUX 30008 I3aHb
y cepi cortiaAbHO-eKOHOMIYHHX ITPAB, IIJ0 BUIIAUBAOTD i3 HalliOHAABHUX IIPABOBHX CHCTEM,
MIDKHapOAHOTO ITPaBa Ta KOPIIOPATUBHUX AOOPOBIAPHUX 30008 sI3aHb.

Hayionaavni npasosi cucrmemu

3060B's13aHHs KOpIIOpaLiil y cdepi coniaAbHO-eKOHOMIYHIX IIPAB MOXKYTh Oy TH IIEPBUHHO
BiAOOpasKeHi 6e3rmocepeAHbO Y HALOHAABHIX CHCTEMAX 3aXUCTY [IPaB AAUHH. BoHM MicTATBCSE
Yy KOHCTUTYIifX, CTATYTaX Ta iHIINX aKTaxX. BiAbmicTh BITYM3HAHMX KOHCTUTYLIN 3apa3
besmocepeAHbO 30008 SI3yI0Th OPUAMIHUX OCi0, BKAIOYAIOYN KOPIIOPaItii, AOTPUMYBATUCS
KOHCTUTYLIMHUX 30008B’s13aHb y cdepi IpaB AOAUHH, BKAIOYAIOYH COL[iaAbHO-eKOHOMIYHI
npasa.”’ Y npomy koHTekcTi ITarpik MakaeM CTBEPAXKYE, IO

X04Ya Mi>KHApOAHI AOKYMeHTH y cepi paB AIOAMHHU, MOXXAUBO, AAAH 3aTaAbHUN A€KCHKOH
AASL IX BHYTPIIIHBOTO 3aKPilIA€HHSI, HASIBHICTD COLIAABHUX i eKOHOMIYHHUX IIPaB ¥ GYAb-SIKOMY
HaIliOHAAbHOMY KOHCTUTYIIIHHOMY IOPSAAKY IIBUALIE 32 BCe € QYHKITIEI0 IXHPOTO YHIKAaABHOTO
KOHCTUTYLiIHOTO MUHYAOTO Ta IIPOTHO30BAHOTO MafOyTHHOTO, HIXK BUCOKUM PO3BUTKOM
MDKHAPOAHOTO [IPaBa IIpaB AAUHU.!

AekiApKa KOHCTUTYLiNl Y BCbOMY CBIiTi IIOCHAQIOTHCSI HA 000B’13KOBi 30008’ 13aHHS
KOPIOpAIjiil y coljiaAbHO-eKOHOMIUHiN cdepi. Biapmr KoHKpeTHO iX MOXXKHA 3HANTHU Ha
KOXKHOMY KOHTHHEHTI.

MixxHapoaHa KoMicis IOpHUCTiB

BISIBHAQ, 1[0 Y HU3L[i KPalH BHYTPIilIHI KOHCTUTYLIifHI IOAOXKEHHS a60 ITOAOXKEHHS IIPO IIpaBa
AIOAMHE GaKTHIHO IIEPEADATIAI0TH IIPSMOIO IPUIMHOIO II030BY IIPOTH HEAEPXKABHOTO CY0 €KTa,
BKAIOYAI04YH KOMIIaHii a00 II0CAAOBHUX 0Ci6 KOMIIaHi#, TBEPAXKEHH, IO IX IOBEAIHKA IIOPyIIye
3axuijeHe paso.>

Ha ocnosi pocaipxenns ®Oiain OACTOH 3a3HaYAE, 110

moHap 90 BiACOTKIB KOHCTUTYIIiil BU3SHABAaAU IIPUHAMMHI OAHE eKOHOMIYHe Ta COoIliaAbHe ITPaBo.
ITpubanszo B 70 BIACOTKAX KOHCTUTYLIN IPHHANMHI OAHE eKOHOMIYHe Ta COIliaAbHe IIPaBo

20 Biapm peTasbHO AuB.: Jernej Letnar Cerni¢, “Corporate Responsibility for Human Rights: Towards
a Pluralist Approach,” in Challenging Territoriality in Human Rights Law: Building Blocks for a Plural and
Diversive Duty-Bearer Regime, ed. Wouter Vandenhole (Abingdon: Routledge, 2015), 79-82.

2! Patrick Macklem, The Sovereignty of Human Rights (Oxford: Oxford University Press, 2015), 68.

> Corporate Complicity and Legal Accountability, vol. 3, Civil Remedies. Report of the International
Commission of Jurists Expert Legal Panel on Corporate Complicity in International Crimes (Geneva,
2008), 7.

68 ISSN 2227-7153 Philosophy of Law and General Theory of Law 1/2021



KOPMOPATMBHI 3060B'A3AHHA 3 MPAB JIIOAMHW Y COEPI COLIIAJIBHO-EKOHOMIYHMX MPAB

MIAASITAAO CYAOBOMY 3aXHCTY; i 6AN3BKO 25 BiACOTKIB 3 HuX BusHaBaau 10 a60 6iablire eKOHOMIYHUX
Ta COLIAABPHUX IIPAB, IO MAASTAAN CYAOBOMY 3aXUCTY.?

KoHCTUTYIifHNE 3aXKMCT TPAAUIIIHO CTOCYEThCS Gi3UUHIX Ta OPHAMYIHUX 0Ci0. 3araaoM
BiH 3a0e3meuye, MaOyTh, HAMCHABHIITY OCHOBY AASI KOPIIOPATHBHHUX 30008 s13aHb y cdepi
COL[iaAPHO-eKOHOMIYHHX IpaB.**

KopmoparusHi 30608’s13aHHSI OTPUMYIOTh CBOIO ACTiTUMHICTD Ta OCHOBY BHACAIAOK
TOPU3OHTAABHOIO 3aCTOCYBaHHS HALlIOHAABHOI'O Ta Mi>XHAPOAHOTIO IIPaBa IPaB AFOAMHM.
TpaauLiiHO AMIIIe AepiKaBU OyAM 30008 s13aHI AOTPHMYBATHCS IX Y BIAHOCHHAX i3 IPHBATHUMU
cy6’ekTaMu. Aep)KaBH MalOTh MO3UTHBHI 3000B’sI3aHHS KOHTPOAIOBATH MOBEAIHKY
npuBaTHUX Cy6’ekTiB.”® OAHAK 3apa3 MPUIHSTO, IO IPaBa AIOAMHHU 3aCTOCOBYIOTHCS He
AMIIIE Y BEPTUKAABHMX, 3 ¥ Y TOPU3OHTAADHHUX BIAHOCHHAX MK Pi3HUMU HeAePXKAaBHUMHU
cy6’exramu.”® Kpim Toro, TyT MOXXHa moropautucs 3 Aoripom HoaaHOM, SIKUIT CTBEPAXKYE,
110 “TOPU3OHTAABHICTD He 00OB I3KOBO HECYMiCHA 3 IIPE3yMIIIisIMH, IO A€XKATh B OCHOBI
AibepaAbHOI KOHCTUTYLINHOI Teopil.”?” AibepaabHi AeMOKpATil OTPUMYIOTH CBOIO
AETITUMHICTD i3 BepXOBEHCTBA IIPaBa, 1o, ceped iHUL020, BAMATAE MIOBATU TIPAB AIOAUHH,
He AHMIIe Bip AeP)KAaBHUX OPTaHiB BAAAM 200 Cy0’€KTiB, IO MaIOTh 3B’I30K i3 AeP)KaBOIo,
a i1 Bip IpuBaTHUX Cy6 ekTiB. OT)Xe, FOPU3OHTAAbHE 3aCTOCYBAHHS IIPABA MIPAB AIOAUHH
I'PYHTYETHC Ha KOMIIOHEHTaX BEPXOBEHCTBA IIPaBa, ACTITUMHICTD SKOTO ITOXOAHMTD Bip
Aropeit. IIpoTe HaBIiTh AKIO IPaBO MPAB AIOAMHU MA€ TOPU3OHTAABHUI XapaKTep, BOHO
3abe3nevyeTbcs Aep)KaBHUMU arapaTtamu (AuB. PucyHok 5.1).

Pucynoxk S.1. TopusoHTaABHE 3aCTOCYBAHHS IIPAB AFOAUHHU MDK IIPUBATHUMU CY0 €KTaMK

(A,)Keper: BAAaCHa IIpans aBTOPa)

2 UN, Human Rights Council, Report of the Special Rapporteur on Extreme Poverty, para 33.

2 Cerni¢, Human Rights Law and Business. Aus. Taxox: Sandra Liebenberg, “The Protection of Economic
and Social Rights in Domestic Legal Systems,” in Economic, Social and Cultural Rights, eds. Asbjern
Eide, Catarina Krause, and Allan Rosas (Dordrecht, Boston and London: Martinus Nijhoff Publishers,
2001), 55-84.

» Angus Campbell, “Positive Obligations Under the ECHR: Deprivation of Liberty by Private Actors,”
Edinburgh Law Review 10, no. 3 (2006): 399.

26 Andrés Saj6 and Renata Uitz, Constitutional Topography: Values and Constitutions (Utrecht: Eleven
International Publishing, 2005), 33-53.

*” Aoife Nolan, “Holding Non-State Actors to Account for Constitutional Economic and Social Rights
Violations: Experiences and Lessons from South Africa and Ireland,” International Journal of Constitutional
Law 12, no. 1 (2014): 61-65.
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AeKxiAbKa HAIliOHAABHHX KOHCTHTYIIifl TepeA6adaloTh FOPH3OHTAAbHE 3aCTOCYBAHHS
npas AtopnHu. Hanpukaap, Korcrurynis CAoBeHil, sIka 3aCTOCOBYETBCS SIK AO Pi3UIHHX,
TaK i AO IOPUAUYHUX 0Ci6, mepepbadae y cT. 70a, 1m0 “KoskeH Ma€ IPaBo Ha IIUTHY BOAY. >
Koucruryuis ITiBpAenHO-Adprrancokol Pecirybaiku nepeabavae, mo “noaoxxenss biaas
IO IIpaBa IOB s13y€ pisuuHy a60 IOPUAMIHY 0COOY Ti€0 MipOIO, SIKOIO BiH 3aCTOCOBYETHCS,
Oepydn AO yBaru xapakTep IpaBa Ta XapakTep OYAb-SIKOro 00OB’sI3KY, IIOKAAAEHOTO
npasom.”” Kpim Toro, posaia 9 (4) moxaasae 0608’30k Ha IPUBATHUX Cy6 €KTiB He
AuckpuminyBatu iHmux.*® Ile moAoxeHHs 6yAO IIPEAMETOM CYAOBOTO TAYMAYeHHS, SIKe
BU3HAAO HU3KY (He)psMuX 30608 s13aHb AAs Kopriopaniit. Takum uunoM, KoncTurynifinmit
cya IiBaenHO-Appukancokol PecrryOaiku HapaB TAyMadeHHsI, IKi HAKAAAQIOTb Ha KOPIIO-
parii KiAbKa COIliaAbHO-eKOHOMIYHHX 30008 13aHb, BKAIOUAI0YX 30008 I3aHHS BIAHOCHO
IpaBa Ha AOCTYII AO BOAM,' IpaBa Ha 3A0pOB’s> Ta coniaabHe 3abe3nedeHns.® Y nux
BHIIAAKAX CYA OIIOCEPEAKOBAHO IATBEPAMB TaKe TOPU3OHTAABHE 3aCTOCYBAHHS IIPaB
AIOAUHH Y BIAHOCHHAX MiK mpuBaTHUME Cy6’extamu. IToai6HuM ynHOM KoncTnTymis
Kenii 2010 p. miaTBepaXye, o “Biaab mpo mpaBa MOIMUPIOETHCS Ha BCiX 1 3000B’s13y€
BCi AepyKaBHi opranu Ta Bcix 0ci6,”** mo BkArovae opupndHux oci6. Hasits Taki npaBosi
cucreMmy, sk, Hanpukaaa, Croaydenoro KopoaiBcTBa, siki IpsiMO He BU3HAIOTb OPHANYHI
0608B’13KM KOpHOpawuiil y cpepi mpaB AIOAMHHU, IIOKAAAAIOTH Ha KEPIBHUKIB AOBIpYHIl
060B’5130K BpaxOBYBATH BIIAMB CBOIX pillleHb Ha IPOMAAY Ta HABKOAHIIHE CePeAOBHIne™
¥ TOTYBATH 3BiTH, IO BKAIOYAIOTh [TUTAHHS IIPAB AIOAMHH, SIKi MOXKHA OXapaKTepU3yBaTH
SIK 060B’SI3KOBY [IOBEAIHKY.*

3okpema, Koncruryniitamit cyp HiMedansy mocranoBus, Mo 0CHOBHI IIpaBa 3aCTOCO-
BYIOTbCS TAKOX i y IPUBATHHUX BiAHOCHHAX. BiH 3a3Ha4uB, [0 KOHCTUTYIIiHA

CHCTeMa IIiIHHOCTEeH, 30CepeAXeHa Ha cBoboAl PO3BUTKY AIOAMHU B CYCIIABCTBI, TOBMHHA 3a-
CTOCOBYBAaTHC SIK KOHCTUTYIIiIHA aKCiIOMa Y BCill IIPABOBili CUCTEMi: BOHA IOBUHHA HAIIPABASATH

*% Constitution of the Republic of Slovenia, Official Gazette RS Nos. 33/91-1, 42/97, 66/00, 24/03,
69/04, 68/06, and 47/13.

» Constitution of South Africa 1996, section 8(2).

30 1bid, chapter 2, section 9(4).

3! Mazibuko and Others v City of Johannesburg and Others CCT 39/09 (Constitutional Court of South
Africa) (8 October 2009); Peter Danchin, “A Human Right to Water? The South African Constitutional
Court’s Decision in the Mazibuko Case,” EJIL: Talk! (13 January 2010).

32 Soobramoney v Minister of Health CCT 32/97 (Constitutional Court of South Africa) (27 November
1997); Minister of Health v Treatment Action Campaign CCT 8/02 (Constitutional Court of South
Africa) (S July 2002).

33 Fose v Minister of Safety and Security CCT14/96 (Constitutional Court of South Africa) (S June
1997).

3*The Constitution of Kenya 27 August 2010, section 20(1), accessed 28 May 2018, http://www.refworld.org/
docid/4c8508822.html.

35 United Kingdom Companies Act 2006, section 172.

36 Tam caMo, AUB. po3aia 414C moao 060B I3KOBUX CTpaTerivYHMX 3BiTiB, IO CTOCYIOTHCSA €KOAOTIYHUX,
COLIaABHHX, [POMAACHKHX IIPaB i IPaB AIOAMHH.
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Ta iIHpOPMYBaTH 3aKOHOAABCTBO, AAMiHICTpaI}ifo Ta CypAOBi pimenHs. Lle, 3Buyaiino, BIIAUBAE i Ha
IIPUBATHE PABO; XOAHA HOPMA MPUBATHOTO IIPaBa He MOXe CYIePEeuHTH I{boMY."’

Kpim roro, Mib>kHapoAHI IPaBO3aXUCHI OPraHU YiTKO BUCAOBHUAU AYMKY, IIO COLIiaABHO-
€KOHOMIYHi IPaBa 3aCTOCOBYIOTHCS i B TOPU3OHTAABHUX BIAHOCHHAX MiXX IPUBATHUMM
cy6’exramu.*® TTopi6unM unHOM OAaiB’e pAe IllyTTep 3a3Havae, mo “HalliOHAAbHI YCTAHOBH,
BKAIOYAI0YH HAIliOHAAbHI CYAH, PEI'YASPHO 3aCTOCOBYIOTh MI>XXHAPOAHI HOPMH IIPAB AIOAUHH
6e3mocepeAHbO AO AKTiB IPHBATHUX CY0 €KTiB: He IOBMHHO OYTHU YXOAHHX ITePEIIKOA, 1100
AO3BOAUTH LjbOMY PO3BUBATHCS Ha MDKHAPOAHOMY piBHI.*® Yci cy6’ekTH, 1110 AIFOTH ¥ IibOMY
CYCIABCTBI, 3000B’s13aHi TOBaXXaTH IPaBa AIOAUHM, BKAIOYAIOYH COLiaAbHO-eKOHOMIYHI
npaBa AtoAuHU. [IpUBaTHI BiAHOCHHE PeryAIOIOTbCSI IPUBATHUM IIPABOM, aAe BOHH 0OMe-
KYIOTbCSl HOPMaMU KOHCTHTYTIiItHOTO Ta apMiHicTpaTusHOro (my6aiunoro) mpasa.* OpHaxk,
SIK CIIPaBeAAHBO 3a3Ha4ae AapoH Bapax, koanmHiit cyasst Bepxosroro Cyay Ispaiato, “ram,
A€ KOHCTUTYIiMHI TIOAO>KEHHS He MICTATD ITyHKTIB IIIOAO obMexeHHs ITpaBa OAHi€l ocobu,
1[0 BUIIAMBAE 3 [IPaBa iHIIOI, O4eBUAHMM PE3YAbTATOM € Te, IO CYAAL IOBHHHI OYAyTH
CTBOPUTH CYAOBI IIOAOXKeHHs 1o obMmexeHHst.”*' TIpoTe HaBpsIA YU MOXKHA 3allepPedUTH
IIPOTH KOPIIOPATUBHUX 3000B’s13aHb ¥ cdepi COiaAbHO-eKOHOMIYHUX IIPaB, OCKiABKU
BOHH € YaCTHHOIO “00’€KTUBHOI CUCTEMH I[iHHOCTeM,” 3aKpillAeHOI y HallilOHAABHOMY
3akoHOAaBCTBi. ToMy Kopropariii MarOTh i HeraTUBHI, i HO3UTUBHI 30008 I3aHHS IIOAO
AOTPUMAHHS COLIIAAPHO-€KOHOMIYHHMX ITPaB.

Koncruryniiai 30008’ A3aHHA, K MPaBHAO, IIOKAAAAFOTHCS Ha CIelliaAbHI 3aKOHH, AKi
B AESIKHX BHIIAAKAX Ta B AESKUX AepP)KaBaX 3000B’SI3YI0Th KOPIOpPaLil AOTPUMYBATHCS
coniaAbHO-eKOHOMiuHUX npaB. Hanmpukaap, Aeski HaljioHaAbHI 3aKOHOAABYI cCHCTeMHU
HAAQIOTb AOKAa3H iCHYBaHHS 3000B’s13aHb ¥ cdpepi COIiaAbHUX Ta eKOHOMIYHHX IIPaB,
SIKi OTIOCEPEAKOBAHO ITOXOASATH Bip aAMiHICTPaTHMBHOTO, KPUMiHAABHOTO Ta IIMBIABHOIO

37 Liith case, BVerfGE 7, 198 (1 BvR 400/51) (15 January 1958), in German Case: Foreign Law Translations,
accessed January 19, 2018, https://law.utexas.edu/ transnational/foreign-law-translations/german/
case.php?id=1369.; Matej Avbelj, “Is There Drittwirkung in EU Law?” in The Constitution in Private
Relations: Expanding Constitutionalism, eds. Andras Sajé and Renata Uitz (Utrecht: Eleven International
Publishing, 2005), 145-63.

% UN, Human Rights Committee, The Nature of the General Legal Obligation on States Parties to the
Covenant: General Comment 31, CCPR/C/21/Rev.1/Add.13 (26 May 2004 ), para 8.

¥ QOlivier De Schutter, International Human Rights Law (Cambridge: Cambridge University Press,
2010), 39S. Aus. Takox: UN, OHCHR, Business and Human Rights: A Survey of NHRI Practices (23 May
2008), last accessed 19 January 2018, www.reports-and-materials.org/ OHCHR-NationalHuman-
Rights-Institutions-practices-Apr-2008.doc, a Takox “Remedy Remains Rare,” OECD Watch, 2015,
accessed January 19, 2018, www.oecdwatch.org/publications-en/Publication_4201, e BUCBiTAIOIOTbCS
HEAOAIKM CHCTeMH HaIlioOHaABHUX KOHTAKTHHX IjeHTpiB OECP.

* Brice Dickson, “The Horizontal Application of Human Rights Law,” in Human Rights: An Agenda for
the 21st Century, eds. Angela Hegarty and Siobhan Leonard (London and Sydney: Cavendish Publishing
Limited, 1999), 59-78.

' Aharon Barak, “Constitutional Human Rights and Private Law,” in Human Rights in Private Law, eds.
Dan Friedmann and Daphne Barak-Erez (Oxford: Hart Publishing, 2002), 17.
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npasa. KomiTeT 3 eKOHOMIYHMX, COIIAABHUX i KyABTYPHHX IIPAB 3a3HAYUB y 3araAbHOMY
komeHTapi N 24, mo

€ <...> BeAMKa KiAbKiCTb HalliOHAABHHUX 3aKOHiB, IPU3HAYEHUX AAS 3aXUCTY KOHKPETHHUX
€KOHOMIYHHUX, COLIaABHUX Ta KYABTYPHHUX IIPaB, IO CTOCYIOTHCS Oe3ImocepeaHbO Cy6 eKTiB
M ATIPUEMHHUIIBKOI AISIABPHOCTI, HAIIPUKAQAA, Y cdepax HeAUCKPHMIiHAILil, 3a6e31e4eHHS OXOPOHU
sAopOB’ﬂ, OCBITH, AOBKIAASL, TPYAOBHX BIiAHOCHH Ta 6e3mexu crioxxuBauis.*?

Y Qpannii 3ak0H PO 060B’I30K AOTASIAY H6aTBKIBCHKHX i CyOITiAPSIAHMX KOMITaHii HaOyB
unHHOCTI 24 6epesns 2017 p.** Bin 30608’13ye kopropauii 3BiTyBaru Ta 3abe3nedyBaru
PO3yMHi 3aX0AH 06ePEeKHOCTI AASI TPOBEACHHS HAA@XKHOI IIePeBipKH B yCiX AQHIJIOTax Mo-
cTaBOK. [HIIi prKAaAK 30608 s13aHb KOPIIOPALLif, SIKi CTOCYIOTHCS COLIAABHO-€KOHOMIYHIX
TpaB, TAKOX MOKHA 3HANUTH B 3aKOHi Mpo Kopymiiio 3a kopaoHoM (CIIIA)* ra B 3akowni
Beanxoi Bpuranii mpo xabapHunrso,* sKi MaroTb Ha MeTi yCyHyTH KOPYIILIfHI Ta Taxi,
IJO MOYTb IIPU3BECTU AO IMTOPYIIEHHS COLiaAbHO-eKOHOMIYHMX ITPaB IPAKTUKH ITiA 9ac
BeAeHHs Oi3Hecy 3a koppoHOM. KpiMm Toro, 3akoH mpo pedpopmyBaHHS YOAA-CTPIT i 3aXucT
cnoxwuBadis Aoppra-®penxa (2010 p.) cTBepasxye, mo kopropanii CIIIA 3ripno 3 posai-
AoM 1502 30608’ s13aHi mopiuxo moaasaru inpopmanito Ao Komicii CIITA 3 niHHuX nanepis
Ta GipP3K IOAO TOTO, YH IIOXOASTD SKiCh KOPHUCHI KOIaAuHHU 3 AeMokpaTnyHOi Pecrry6Oaiku
Konro a6o cyciaupoi kpainu. Kpim Toro, posaia 1504 Bumarae Bip BUAOOYBHIX KOMITAHil
IIOPIYHO ONIPUAIOAHIOBATH “OYADb-sIKi [IAQTeX], 3AIICHEeHi eMiTeHTOM, AOUiPHBOIO KOMITAHI€I0
a60 MAKOHTPOABHOIO FIOMY OpraHisarfi€io iH03eMHOMY YpsIAy 260 peAepasbHOMY YpsIAy
3 METOI KOMEPLIiHOIO PO3BUTKY Ha(TH, IIPUPOAHOTIO rasy, a60 KOPUCHHUX KOMAAUH. *
Kpim Toro, 3akon npo mposopictb Aanuroris nocrasok (2015 p.) y Kasigopwii sBumarae
BiA CEpeAHIX | BEAUKMX KOMITAHIN pO3KPHUTH CBOI IHII[iaTHBH IIIOAO BUKOPiHEHHS pabCcTBa Ta
TOPIiBAi AFOABMH 31 CBOIX AQHINIOTIB mocTaBOK. " Beanka Bpuranis Takox yxBasnaa 3akoH
npo cydache pa6crso (2015 p.), sikuit, cepea iHIIOTO, BUMArae Bip KOPIOpaIlift HaAaBaTu
3asBy PO pabCTBO Ta TOPTIBAIO AIOABMH y CBOEMY LiopidHomy 3Biti.** Vci ni craryTu
BCTAaHOBAIOIOTH BUMOTH IJOAO 3BITHOCTI Ta OITOCEPEAKOBAHO HAAAIOTh AOKA3H COLIiaABHO-
eKOHOMIYHUX 30008 sI3aHb, 1]0 BHHUKAIOTh, He3BAXKAIOUH HA OOIPYHTOBAHY KPUTHKY IOAO
edeKTUBHOCTI MexaHi3MiB 3BiTHOCTI. Herpsimi conjiaapHO-eKOHOMIYHI 30008 I3aHHSI TAKOXK

2 UN, CESCR, General Comment no. 24 (2017) on State Obligations Under the International Covenant
on Economic, Social and Cultural Rights in the Context of Business Activities, E/C.12/GC/24 (10 August
2017), para 4.

# Law no. 2017-399, National Assembly (France), Relating to the Duty of Vigilance of the Parent
Companies and the Companies Giving Orders, 27 March 2017.

* Foreign Corrupt Practices Act 1977, amended 15 U.S. Code § 78dd-1.

* Bribery Act 2010 (UK), section 23.

4 Dodd-Frank Wall Street Reform and Consumer Protection Act 2010, H. R. 4173.

* Biabir pAeTaabHO AuB.: Kamala D. Harris, The California Transparency in Supply Chains Act: A Resource
Guide, 2015.

* Modern Slavery Act 2015 (UK), accessed January 19, 2018, http://www.legislation.gov.uk/
ukpga/2015/30/pdfs/ukpga_20150030_en.pdf.
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MO>XHA 3HAMTH y HAIllOHAABHOMY IIUBiAbHOMY 3akoHOAaBCTBi.* Kiapka HalioHaAbHHX
IIPaBOBUX CHCTEM BKAIOYAKOTh KOPIIOPATUBHY KPUMiHAABHY BIAIIOBIAAABHICTD 32 3AOYUHU
IIPOTH AIOACTBA Ta BificbkoBi 3a0unnu.>® Hanpukaap, y Kpuminaapnomy kopexci @panuil
3a3HA4YEHO, 1[0 “IOPI/IAI/I‘-IHi ocobu MO>KYTb HECTU KPUMiHAABHY BiAITOBIAQABHICTD 33 3AOYMHHU

V5! 3araaoM HallioHaAbHI

IIPOTH AFOACTBA BiATIOBIAHO AO YMOB, BUKAAQAEHHUX Y cTaTTi 121-2
IIPaBOBi CUCTEMHU IIPSIMO Ta OIIOCEPEAKOBAHO 320€3MeYyIoTh AXKepeAa KOPIOPATUBHUX

3000B’s13aHb y cdepi COIllaAPHO-eKOHOMIYHUX IIPaB.

Mixcnapodua naowguna

A>xepesa Mi>KHAPOAHOTO IPaBa HAAAIOTb ADYTOPSAHUI PiBeHD AASL HETIPSAMUX KOPIIO-
paTHBHMX 3000B’513aHb y cdepi COLiaAbHO-eKOHOMIYHMX IpaB. MiKHapoaAHe IpaBo Bixke
HAKAQAQA€ B PI3HUX cPepax HelpsiMi 3000B’sI3aHHS 3 IIPaB AIOAMHU Ha KOpIoparil, Xo4a,
6e3yMOBHO, BOHO CTPaXKAA€ Yepe3 BIACYTHICTb (OPYMIiB IOAO IPHMYCOBOTO BUKOHAHHSL. >
Kopmnopauii Bxe 3apas 30008’s13aHi AOTPHUMYBATUCS MIDKHAPOAHOTO 3aXHCTY COLIAABHO-
€KOHOMIYHUX ITPaB, BKAIOYAI0uH Mi>KHapOAHUI ITAaKT ITPO eKOHOMIYHI, COIliaAbHi i KYABTYPHI
npasa.*® KpiM Toro, 6e3yMOBHO, He CAiA HEAOOILIHIOBATH MDKHAPOAHY 06CTaHOBKY y cdepi
6i3Hecy Ta IIpaB AIOAMHH, HAIPHKAQAA, 3HAUEHH] iHiriaTuB 0608 s13koBoro Aorosopy OOH
3 IUTaHb Oi3HECY Ta IpaB AIOAUHU AASL PO3BUTKY Ha HarjioHaabHOMy piBHi.** Hikoaac
Kappiabo-CaHTapeaai cripaBeAAUBO CTBEPAXYE, IO “OCKIABKM KOPITIOpaIkii 3AaTHi GaKTHIHO
TOpyIyBaTH NpaBa AIAUHH, MDKHApOAHE TIPaBo, OPieHTOBaHe Ha 0COOUCTICTD Ta XkepTs (sK
1€ i MOBUHHO 6YTH), MA€ AO3BOASTH i BAMAraTH MOBHOTO 3aXHUCTy BCix sxepTB.”>* Cy6exTy
Ha MDKHAPOAHIN apeHi He MOTPiOHO CTaBaTH A€PKABOIO-YYACHUIIEI0 AOTOBOPIB IIPO IpaBa
AIOAMHY, 106 AooTpuMyBarHcs ix.% Kisbka HeAepsKaBHIX Cy0 €KTIB MOXYTb OIIOCEPEAKOBAHO
depes Aep>kaBu MaTH 30608 s13anHs. [Ilopo rporo Exppio Kaenxem 3asnauvae, mo “e cenc
TOBOPUTHU MPO CTOPOHHU AOTOBOPY PO MpaBa AIOAUHH, a He BUKOPUCTOBYBAaTH BUPa3

* Aus., Hanpuxaaa, Association France-Palestine Solidarité v. Société Alstom Transport SA (Judgment,
Court of Appeal Versailles, 22 March 2013).

30 “The Corporate Crimes Principles: Advancing Investigations and Prosecutions in Human Rights
Cases,” Roundtable (Amnesty International & International Corporate Accountability, 6 Oct 2016).
3! Criminal Code of the French Republic, Act no. 2000-647, 10 July, Art. 8, Official Journal, 11 July
2000, Article 213 (3).

52 A¥IB. AASI AeTaABHOI AMCKYCil Jernej Letnar Cerni¢, “An Elephant in a Room of Porcelain: Establishing
Corporate Responsibility for Human Rights,” in Human Rights and Business: Direct Corporate Accountability
for Human Rights, eds. Jernej Letnar Cerni¢ and Tara van Ho (Oisterwijk: Wolf Legal Publishers, 2015),
131-58, 144-49; Cerni¢, “Corporate Responsibility for Human Rights,” 75-79.

33 UN, CESCR, General comment no. 24, para S.

3% Olivier De Schutter, “Towards a New Treaty on Business and Human Rights,” Business and Human
Rights Journal 1(1) (2016): 41; David Bilchitz, “The Necessity for a Business and Human Rights Treaty,”
Business and Human Rights Journal 1(2) (2016): 203.

35 Nicolds Carrillo-Santarelli, “Corporate Human Rights Obligations: Controversial but Necessary”
(November 2016), Business and Human Rights Resource Center, accessed January 19,2018, https://
businesshumanrights.org/en/corporate-human-rights-obligations-controversial-but-necessary.

56 Aus.: Cerni¢, “Corporate Responsibility for Human Rights,” 76-77.
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‘Aep>KaBU-YYACHHUI, SIKUI BKa3y€ HA Te, IO ACPXKABH € BUKAIOYHUMH YACHAMU KOXXHOTO
pexxumy npas AroAuHU.’ Ba 6iAblre, KiAbKa MDKHAPOAHHMX AOTOBODIB BXXe HAKAAAAIOTh
30608 s13aHHs Ha Kopropanil.*® Po6oya rpynma OOH 3 6i3Hecy Ta IIpaB AFOAMHHU Y CBOEMY
3BiTi 32 2013 p. 3a3HauMAa, WO KOpHOpaLil MalOTh “060B’SI3KM Ta BiAlIOBiAaAbHICTH. >’
Takox BKa3aHo, “I[0 KOMIaHil HEeCYTb BIAIIOBIAAABHICTb 32 AOTPUMaHHA IIPaB AtopanHn.”

Papa OOH 3 mpaB aropunu yxsaauaa Kepisui npunnunun OOH 3 6i3Hecy Ta mpas
AtoAuHHY B 9epBHi 2011 p. masixoMm “koHceHcycy.®' BoHU CTPYKTYpOBaHi y TpH YacTHHHU:
BiATIOBiAQABHICTD A€P3KaBU 33 3aXUCT, KOPIIOPAaTHUBHA BiATIOBIAAABHICTD 3 ITPaBa AIOAUHU
Ta AOCTYII AO 32CO61B IPaBOBOro 3aXUCTY.** AOKYMEHT MOXKHA OXapaKTepPHU3yBaTH K MIXK-
HAPOAHUIT AOKYMEHT ‘M SIKOTO~ [IPaBa, SIKUH, yTiM, 3a0e3Iedye AOKa3H MDKHAPOAHO-TIPABOBHX
3060B’13aHb KOPIIOpAILiil IIOAO BCiX mpaB AloauHH. He3Bakaroun Ha TaKuil KOHCEHCYC,
3apas ammre 19 aepsxas npuitasaian HamionaAbHI maaHM Al moao iMmaemenTanii Kepisamx
npunyunis OOH.® Ille kiabka KBadiAeraAbHUX MIKHApOAHHMX AOKYMEHTIB, TAKUX SK
KepiBHi npunmumum Opranisarii eKOHOMIYHOTO CIIIBPOOITHHUIITBA Ta PO3BUTKY (OECP) aas
TpaHCHALiOHAABHUX MATIpUeMCTB,* Tho6aabuuit poorosip OOH® i TpuctopoHHs Aekaa-
panis Misknapoanoi opranizanii mpani (MOIT)® iatocTpytoTh, mo KOpHopanii MOKyTb
MAaTH [IPaBa AIOAMHH, BKAIOYAIOUH COIiaAbHO-eKOHOMIUHI 30008 sI3aHHS Ha MDKHApOAHOMY

$7 Andrew Clapham, Human Rights Obligations of Non-State Actors (Oxford: Oxford University Press,
2006), 91.

5% Convention on Civil Liability for Damage Resulting from Activities Dangerous to the Environment,
Treaty no. 150, Council of Europe, 21 June 1993, art. 6(1); International Convention on Civil Liability
for Oil Pollution Damage, 973 UNTS 3, 29 November 1969, art. 3(1); Convention on the Third Party
Liability in the Field of Nuclear Energy, 956 UNTS 251, Paris 29 July 1960; Convention Relating to Civil
Liability in the field of Maritime Carriage of Nuclear Material, 974 UNTS 2585, Brussels 17 December
1971; OECD Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions, S. Treaty Doc. 105-43, 37 ILM 1, 18 December 1997.

3 UN, Human Rights Council, Report of the Working Group on the Issue of Human Rights and Transnational
Corporations and other Business Enterprises, A/HRC/23/32 (14 March 2013), para 69.

% Ibid, para 14.

¢! Surya Deva, “Treating Human Rights Lightly: A Critique of the Consensus Rhetoric and the Language
Employed by the Guiding Principles,” in Human Rights Obligations of Business: Beyond the Corporate
Responsibility to Respect? Eds. Surya Deva and David Bilchitz (Cambridge: Cambridge University Press,
2013), 78-104.

2 UN, Human Rights Council, John Ruggie, Report of the Special Representative of the Secretary General on
the Issue of Human Rights and Transnational Corporations and Other Business Enterprises, A/JHRC/17/31
(21 March 2011), principles 1-2.

6 National Action Plans, Business and Human Rights Resource Centre, accessed January 19, 2018,
www.business-humanrights.org/en/un-guiding-principles/implementation-tools-examples/
implementation-bygovernments/by-type-of-initiative/national-action-plans.

¢ OECD Guidelines for Multinational Enterprises (2011 Edition).

 UN Global Compact, accessed January 19, 2018, www.unglobalcompact.org/.

% Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy (ILO),
ILO Official Bulletin 83 (2000); UN, Commission on Human Rights, Norms on the Responsibilities
of Transnational Corporations and Other Business Enterprises with Regard to Human Rights E/CN.4/
Sub.2/2003/12/Rev.2 (26 August 2003).
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pisHi. Kepisni npunnunu OECP AAS TpaHCHAITIOHAABHHX MIAIIPUEMCTB PEKOMEHAYIOTD
TPAaHCHALIOHAADHUM IIATIPUEMCTBAM “moBakaTu IpaBa TUX AIOAEH, SKi IOCTPAXKAAAHU Bip
IX ALIABHOCTI, BIAITOBIAHO AO MIKHApOAHHUX 3000B’s13aHb I[OAO NpaB AIOAMHU THX KpaiH,
B SIKUX BOHH IPaL00Th,””’ TOMY 10 “IOBara npaB AIOAMIHH € TAOGAABHUM CTAHAAPTOM
OYiKyBaHOI IOBEAIHKH MATIpUEMCTB.

KpiMm Toro, mpoTsirom AeKiAbKOX pOKiB TPUBA€E 0OTOBOPEHHSI 3aIIPOIIOHOBAHOTO AOTOBOPY
OOH mpo 6i3Hec Ta IpaBa AIOAMHH, SIKUI MOXXe [epeAOadaTH mpsiMi 30008’ I3aHHS AASL
xopropaniin® Ta yrounutu Bxe icHyroui. Aoci Po6oua rpyma OOH nposeaa Tpu cecii,
a HEIJOAAQBHO OITyOAiKyBaAa eAeMEHTH AOTOBOPY; OAHAK Iile HeOOXiAHO 3'sicyBaTH, i Oyae
y HallOAYDKYI pOKU KOHCEHCYC WOAO IPUIMHATTS AOTOBOPY.”” PO3BHTOK €BPOIEICHKOI Ta
MDKaMePHUKaHChKOI PETiOHAABHUX CUCTEM IIPaB AOAMHHU CBIAYHTD IIPO Te, [0 KOPIIOpalil
MaIoTb Aesiki (He)npsami 30608 s13anHs.”!

3a 0CTaHHI POKH AEKIAbKA MI>XKHAPOAHHX IIPABO3AXUCHHUX OPraHiB BU3HAAU TOPU30HTAAbHE
3aCTOCYBaHHS ITPaB AOAMHU B IPUBaTHUX BIAHOCHHAX 1 BIATIOBiAHI 30008’ A3aHHA AepKaB
3aXMIATH NPaBa AFDAMHM ¥ TAKUX BiAHOCHHAX.

Hanpuxaap, KomiTteT 3 eKOHOMIYHHX COIAABHIX | KyABTYPHHUX [IPAB 3a3HAYHB Y “3aKAIOYHUX
sayBaxeHHsx mopo Kanaau” (2016 p.):

<...> BiH pEKOMEHAYE AeP>KaBi-yYaCHUII TOCUAUTH CBOE 3aKOHOAABCTBO, L0 PETyAOE AISABHICTD
KOpIIOpallili, 3apeECTPOBaHMX 200 AOMIITMABOBAHHIX Y A€p>KaBi-y4aCHMIi IPH BEACHHI IX AIIABHOCTI
3a KOPAOHOM < ... > BiH Tako peKoMeHAYE AepyKaBi-yJacHHI]i 3aNPOBAAUTH epeKTHBHI MeXaHi3MU
PO3CAIAYBaHHS CKApT, MOAAHHMX IPOTH LIMX KOPIOPaLil, Ta MIPUNHATH HeoOXiAHI 3aKOHOAABYI
3aX0AH, {06 MOAETIUINTU AOCTYII AO IIPABOCYAAS Y HALlIOHAABHHX CYAAX 0COOAM, IOTEpIiAUM
BiA [MOBEAIHKY LIUX KOpIIOpariii.”>

ITopi6brnM yrHOM KOMITET 3 eKOHOMIYHUX COIAABHUX i KyABTYPHUX IIPaB pEKOMEHAYBaB
y “3aKkAr0uHHX 3ayBakeHHAX moa0 Higepaanais” (2017 p.), mo AepxaBam Heo6XiAHO

(a) BxatounTy 0iniifiHIIT MeXaHi3M MOHITOPHHTY AO HAaIllOHAABHOTO IIAQHY Aifl y cpepi OizHecy
Ta IIPaB AIOAMHY; <... > (b) BoxkuTu 3aX0AIB AASL 3a0€3IeUeHHSI AOTPUMAHHS 30608 13aHb Y cdepi
IIPaB AIOAUHU AASI KOMITAHIH, 11O IIPaIllOIOTh Ha TEPUTOPII AepXKaBU-YIACHHUIN; <...> (e) Yeynytn

% OECD Guidelines for Multinational Enterprises (2000), 14.

% OECD Guidelines for Multinational Enterprises (2011 Edition), 32.

 Aus. perasvuime: The Future of Business and Human Rights, eds. Jernej Letnar Cerni¢ and Nicolas
Carrillo-Santarelli (Cambridge: Intersentia, 2018).

7 UN, Human Rights Council, Elaboration of an International Legally Binding Instrument on Transnational
Corporations and Other Business Enterprises with Respect to Human Rights, A/HRC/26/L.22/Rev.1
(25 June 2014). Hanpuxaaa, aus.: Humberto Cantt Rivera, “Negotiating a Treaty on Business and
Human Rights: The Early Stages,” UNSW Law Journal 1200, no. 40(3) (2017).

7! Jernej Letnar Cerni¢, “Towards a Holistic Approach to Business and Human Rights in the European
Union,” Human Rights and International Legal Discourse 10(1) (2016): 160; Humberto Cantt Rivera,
Derechos Humanos y Empresas: Reflexiones desde América Latina (San José: Instituto Interamericano de
Derechos Humanos, 2017).

72 UN, CESCR, Concluding Observations: Canada, E/C.12/CAN/CO/6 (23 March 2016), para 16.
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IOPUAMYHI Ta IPaKTHYHI TePeMKOAU IPUTATHEHHS AO BIAIIOBiAAABHOCTI XOAAMHIOBUX KOMIIaHiH,
IO AOMILJMABOBAHI IiA IPUCAMKIIEI0 AepPXKAaBU-YIaCHUII, BIAIOBIAAABHHUX 32 MOPYIIEHHS
€KOHOMIYHMX, COI[iaAPHUX I KYABTYPHHX IIPAaB BHACAIAOK IXHbOI AIIAPHOCTI Ha HaI[iOHAABHIN
TepuTopii 60 32 KOpAOHOM.”

¥ 2016 p. KomiTeT 3 eKOHOMIYHHX COI[iaABHUX i KYABTYPHHUX IIpaB 3aKAMKaB Beanky
bpuraniro “BcTaHOBUTH YiTKy HOpPMaTHUBHY 6a3y AASL KOMIIaHiH, IO IPAIFOI0Th Ha TEPUTOPIl
A€pP>KaBU-YIaCHHUIL], mo6b rapaHTyBaTH, IO IXHS AISAPHICTD HE BIIAMBA€ HETaTMBHO Ha
3AIFICHEHHS eKOHOMIYHHX, COLIAABHUX 1 KYABTYPHHX IIPaB AOAUHMN. !

Kowiter 3 mipas putunu (KI1A) 3asnauus y 3araabHomy KomenTapi N2 16 mpo Te, mo
“KpalHU-ITOXOAKEHHS] MAIOTh 3000B’I3aHHS ¥ cpepi MpaB AIOAMHH < ...> B KOHTEKCTi
€KCTEPUTOPIaAbHOI ALIAPHOCTI Ta OIIePaLlill ITIATIPUEMCTB, 32 YMOBH, L0 iCHY€E PO3YMHUM
3B’ 30K MiX AEP>KaBOIO Ta BiAIIOBIAHOXO rnosepinkor.””? Kpim Toro, Komirer aikBiparii
pacoBoi puckpuminanii (KAPA) sasnauus y 2012 p. y CBOEMY BUCHOBKY CIIOCTePeXeHHs
3a ABCTpaai€lo, o

3aHEIIOKOEHHI BIACYTHICTIO 3aKOHOAABYOI 6a3H, IO peryAl0€ 30008 I3aHHS aBCTPAAIACHKUX
KOPIIOPALiii BAOMA Ta 32 KOPAOHOM, AISIABHICTD SIKUX, 30KpeMa y BI/I,A,OGYBHifI TaAy3i, 3AIMCHIOETHCS
Ha TPAaAMIIIAHUX TEPUTOPisAX KOPIHHMX HAPOAIB, Ta HETATUBHO BIIAMBA€ HA MPaBa KOPiHHHUX
HapOAIB Ha 3eMAIO, 3AOPOB I, CEpPEAOBHIE TIPOXKUBAHHSA Ta 3aCO0H AO iCHyBaHHs.”®

BiH 3aKAVKaB “PeryAIOBaTH eKCTEPUTOPIAABHY AISIABHICTb aBCTPAAIFICHKUX KOPIIOPALIif 32
KOpAOHOM.””” 3araAOM MKHAPOAHI OPTaHH 3 IIPAaB AOAMHU [IOTOAXYIOTBCSL, IO COLAABHO-
€KOHOMiYHi IIpaBa 3aCTOCOBYIOThHCS TAKOXK Y FOPH30HTAABHHX BiAHOCHHAX MXK TPMBaTHUMU
cy0’exramu. Tax, Aesiki MDKHApOAHI AXKepeAa IiepeAOadaroTh HellpsiMe HAaKAAACHHS 30008 sI3aHb
y cdepi coniaAbHO-eKOHOMIYHHUX IIPaB Ha KOPIOpawil yepe3 Aep>kaBHi 30008 sI3aHHSL.
Kopnopauii y>xe Tako) MaioTh 3000B sI3aHHS MOBAXKATH COL[iaAbHO-eKOHOMIYHI ITpaBa,
I[O BUITAMBAIOTD i3 HAIliOHAABHOTO 3aKOHOAABCTBA Ta OIIOCEPEAKOBAHO — i3 MI’XKHAPOAHOTO
npasa. Kpim Toro, kBasiropuan4Hi AOKyMEHTH HAAAIOTh AOAATKOBI AOKa3H 3000B’s13aHb
Kopropariiit y cdepi coliaabHO-eKOHOMIYHHX IIPaB.

73 UN, CESCR, Concluding Observations: Netherlands, E/C.12/NLD/CO/6 (6 July 2017), para 16;
UN, Human Rights Committee, Concluding Observations: Canada, CCPR/C/CAN/CO6 (13 August
2015), para 6; UN, Human Rights Committee, Concluding Observations: Germany, CCPR/C/DEU/
CO/6 (12 November 2012), para 16.

7 UN CESCR, Concluding Observations: United Kingdom of Great Britain and Northern Ireland, E/C.12/
GBR/CO/6 (14 July 2016), para 12 (a).

> UN, Committee on Rights of the Child, General Comment no. 16 on State Obligations Regarding the
Impact of the Business Sector on Children’s Right, CRC/C/ GC/16 (17 April 2013), para 43.

76 UN, Committee on the Elimination of Racial discrimination, Concluding Observations: Australia,
CERD/C/AUS/CO/15-17 (13 September 2010), para 13; UN, Committee on the Elimination of
Racial discrimination, Concluding Observations: United Kingdom of Great Britain and Northern Ireland,
CERD/C/GBR/CO/18-20 (14 September 2011), para 29.

77 Ibid.
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AobposirvHi 30608'93aHHs

Ao6poBiAbHI 30608 s13aHHS SIK OKPEMUX KOPIIOPALIii, TaK i OKPEMHX CEKTOPiB MOXYTh
TAKOXX CIPYSITH BUKOHAHHIO KOPIIOPATUBHUX 30008 s13aHb Y cdepi coIliaAbHO-eKOHOMIYHUX
Ipas. Ix MoskHa 3HaTH Y BHYTPIllIHiN KOPIIOPATUBHIN IMOAITHUII IIOAO ITPaB AIOAMHH abo
B KopeKcax moBepainku. O OH BuaHayae MOAITHKY B raAysi IIpaB AIOAMHH SIK

nyOAiYHy 3asBy, IPUUHATY BUITUM KepiBHUM OPraHOM KOMIIAHil, IKa 3000B’s13ye KOMIIaHiI0
AOTPUMYBATHUCh MDKHAPOAHUX CTAHAAPTIB IIPAB AFOAUHH Ta POOUTH e IIASXOM BCTAHOBACHHSI
HOAITHKY Ta IIPOLIECiB AASI BUSIBACHHS, 3ar100iraHHs a00 MOM SIKIIEeHHS PU3HKIB, II0B SI3aHUX i3
IpaBaMU AIOAVMHI, T2 YCYHEHHS OyAb-IKOr0 HETaTUBHOTO BIIAUBY, SIKHI BOHH CIPHUIMHHIAU 460
CIIPHSIAML CIIPHYHHEHHIO.

Kpim roro, MOIT ommcye 11e 5K “IIMCHMOBY IIOAITHKY a60 3asIBY IIPO IPUHIIUIIH, IIOKAUKAHY
CAYT'yBaTH OCHOBOIO AAS IPUXUABHOCTI AO KOHKPeTHOI oBeAiHKH miapreMcTB.””” Kiapka
KOpIIOpaljiii y CBOIM IOAITHII I[OAO IPAB AIOAMHHM IIATBEPAXKYIOTb, IO BOHU IIOBAXKAIOTh
conjiaAbHO-eKOHOMivHI mpaBa. Hanpukaaa, PepsiCo 3a3nauvae:

Y2009 powui My [Ty 6AIMHO OO OILSIAY TOBAXKATH BOAY SIK OCHOBHe IIPaBo AropuHH. Hamre posymines
TOTO, IO O3HAYAE MOBAXKATH [IPABO AIDAMHY Ha BOAY, Ha IPAKTHIL}i IPOAOBXKYE PO3BUBATUCS,
OCKIABKI MU IIParHeMo MOKpAIUTH BAKOPUCTAHHS BOAH, He 3aBAQIOUH IIKOAM 3AQTHOCTI iHIIUX
KOPUCTYBATUCSL CBOIM IIPAaBOM AIOAMHHU Ha BOAY.*

Unilever 3asiBasie, mo “Mu 6a3yeMo cBOI 3000B’sI3aHHS IOAO ITOAITHKH B TaAy3i mpas
ATOAMHHE Ha MixHapoaHOMy BiaAi mpo mpaBa AlopuHH (Luo CKAAAAETHCA i3 3araabHOI
AeKAaparii IpaB ATOAMHY, MIXXKHapOAHOTIO IIAKTY ITPO IPOMAASHCBKI Ta IOAITHYHI ITpaBa
Ta Mi>KHapOAHOTO TIAKTY TIPO eKOHOMIUHi, coniaabHi Ta KyAbTypHi mpasa).”®! Kpim Toro,
kopropariis Kellogg sasnauae, mo

COIliaAbHA MiA3BITHICTD Ta BiAIIOBiAAAPHUM IIOITYK € OCHOBHOIO YaCTUHOIO HAIIOI TOBCAKAEHHOI
AISIABHOCTI 1 AO3BOASIIOTD Kellogg 3a0esIevyBaTH CTifiKe Ta HaAillHe 3pOCTAHHS 3 POKY B PIK.
Kowmmanis Kellogg mparse A0TprMyBaTHCh IIPaB AFOAMHH BIAIIOBIAHO AO MDKHAPOAHHX CTAHAAPTIB,
Takux sk MixkHapopHa opranisanis nparni, Kepisni npunnunun OOH Ta 3araabHa aekaaparis
npas AroAnHU. >

7 Lucy Amis, A Guide for Business: How to Develop a Human Rights Policy (United Nations Global
Compact and Office of the United Nations High Commissioner for Human Rights, 2011 and 2015), 4.
Taxox Aus.: Cerni¢, Human Rights Law and Business, 43-46.

7 ILO, Working Party on the Social Dimensions of the Liberalization of International Trade, Overview of
Global Developments and Office Activities Concerning Codes of Conduct, Social Labeling and Other Private
Sector Initiatives Addressing Labour Issues: Executive Summary, GB.273/WP/SDL/1 (November 1998),
para 26.

% Global Human Rights Statement, PepsiCo, June 2017.

8! Unilever’s Human Rights Policy Statement, 2017, accessed January 19, 2018, https://www.unilever.com/
Images/ unilever-human-rights-policy-statement_tcm244-422954_en.pdf.

%> Human Rights Position Statement, Kellogg Company, 1 December 2016.
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TexcT TakKX 3a5B MPO MOAITHKY IOAO TIPAB AIOAHHH € AOCHTb 06araToobiIisi0unM, ase
IOPUAMYHA IPUPOAA CYMHIBHA, 1 IX HafIKpallle OIUCATH sIK lex imperfecta,*® ocKiAbKY BOHM He
nepeAbayaroTh CAHKIi 32 MOpyIeHHs. ToMy IXHs IiHHICTD AASI 3a0€3IIedeHHS COIliaAbHO-
eKOHOMIYHHUX IIPaB 0Ci6, SIKMM 3aBAAHO IIIKOAH, € HU3bKOIO, OCKIABKY BOHU 3A€0iAbIIOrO He
3abe3reuyioTh MPaBOBOI 623K AAS IO30BiB. Y HAMKPAIIOMY BUIIAAKY OCOOH, IKHM 3aBAAHO
IIKOAM, MOXYTb PO3PaXOBYBaTH Ha BHYTPIllIHi MEXaHi3MH1 KOPIIOPALLiii OAO PO3IASIAY CKapT.

Ipomixcnuii sucrosox

3araAoM MOXXHa 3pOOHTH BUCHOBOK, 110 KOPIIOPATHBHI 30008 s13aHHs y cdepi coriaabHO-
€KOHOMIYHHX ITPaB OXOASTDH BiA HalliOHAABHOTO, PEriOHAAPHOTO Ta MiXXHAPOAHOTO PiBHIB.
30608’ 13aHHA KOpHopaliil y cpepi coriaAbHO-eKOHOMIYHHUX ITPaB MOXOAATS i3 pisHHX
PiBHIB, [lepeBaXKHO OIIOCEPEAKOBAHO, AAe B AESIKMX BHIIAAKAX i 6e3mocepearso. Kpim
TOr0, AOOPOBiAbHI 30008 s13aHHSI CAMUX KOPIIOpaIliif, MabyTb, € Ille OAHIEIO iATOCTpalliero
KOPIIOPaTHUBHHX 30008 513aHb y cdepi coljiaAbHO-eKOHOMIYHUX IIpaB. Takuit aHaAi3 cripusie
PO3YMIHHIO TOTO, IO Aep>XKaBHi 3060B’I3aHHS ¥ cdepi cOLiaAbHO-eKOHOMIYHUX IIpaB
He € YHIKAAbHHMH, 2 AOIIOBHIOIOTHCS 3000B’SI3AHHSIMHU KiABKOX HEAEP)KAaBHUX CY0 €KTIiB
Ta KOPIIOpaIjii, siKi BiAPI3HSIOTHCS Bip HHX 32 CTYIIeHeM i XapakTepoM. 3araaoM 6esAiu
HOPMaTUBHUX CTPYKTYP iAIOCTPYE, 1[0 KOPIOPallil, AK OAMH i3 HABIIAUBOBIIINX cy6’eKTiB
MiCI}eBOTO Ta TAOOAABHOTO CYCIIIABCTB, HECYTh CBOIO YaCTHHY 3000B sI3aHb IOAO 3a6e3-
IeyeHHs COLliaAbHO-eKOHOMIYHMX IIpaB.

Il. IpaBoBa xapaKTepucTUKa, CYTHICTb Ta 06cAr KopnopaTUBHMX 3060B’A3aHb
y cdepi couianbHO-eKOHOMiYHMX NpaB

Sxwuit xapakTep Ta 06CAr KOPIIOPATHBHUX 30008 513aHb y CPepi COIliaAbHO-eKOHOMIYHHX
IpaB AOAMHN? Y1 MArOTh BOHH TAKHI CAMHIT XapaKTep i cpepy All, sk Aep>KaBHi 3000B'13aHHS?
Ae Bonm 3acrocosytoTbca? Ha repuropii, ae pyHKIIIOHYIOTH KOpIIOpAaItii, uu 3a ii MexxamMu?
Bonu BiApi3HSIOTHCS, [0 0COOAMBO CTOCYETHCS ITIO3UTHBHUX 3000B I3aHb, Bia AePXKaBHUX
3060B’s13aHb y cdepi COriaAbHO-eKOHOMIYHHX ITPAB 3a CBOIM 06csiroM i xapakTepom.* Toai
SIK A€P>KaBH 30008 s13aHi MOBAXKATH, 3AXUIIATH Ta AOTPHMYBATHCS COL[iAABHO-eKOHOMIYHHX
IIpaB, IPUPOAA KOPIIOPATHBHUX 3000B’513aHb y cdepi coljiaAbHO-eKOHOMIYHUX IIPaB He
€ HACTIABKH YiTKOI, OCTaTOYHOIO Ta IIOBHOI[IHHOIO.

Cymuicms ma 06csi2 KopnopamusHux 30008 93auv y cepi coyiarbHO-eKOHOMIHUX NPAs

Kopriopariii MatoTh HeraTUBHi Ta MO3UTUBHI 30008’ s13aHHS y cdepi cOLjiaAbHO-eKOHO-
MiYHUX IIpaB. BoHu 30608’s13aHi He mopyryBaTH 6e3mocepeAHbO COLiaAbHO-eKOHOMIYHI

83 HepockoHaAa IIpaBoBa HOPMa, sIKA He IlepeAbadae CaHKINiL.

$ Brigit C. A. Toebes and Jernej Letnar Cerni¢, “Corporate Human Rights Obligations Under Economic,
Social, and Cultural Rights,” in Globalization, International Law and Human Rights, eds. Jeftrey F. Addicott,
Md Jahid Hossain Bhuiyan, and Tareq M. R. Chowdhury (Oxford: Oxford University Press, 2012),
1-33.
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IpaBa, & TAKOXX BXXMBATH AKTHBHUX 3aXOAIB AASI TAPAHTYBaHHS ix 3abe3nmeuenHs. OpHaK
CYTHICTbD i obcsar KOPIIOPAaTHUBHUX COLIiaAbHO-€KOHOMIYHMX 30008’ s13aHb BiAPI3HAETHCA
Bip AepKaBHHUX. Aep)kaBU HacaMIIepeA 3000B’s13aHi rapaHTyBaTU MPHUHANMHI MiHiMaAbHe
SIAPO COIIiaAPHO-€KOHOMIYHHMX IIPaB, BPaXOBYIOYH iX TEPUTOPIaABHUM CyBEPEHITET, a TAKOXK
CBOIO MOHOIIOAIIO IIJOAO 360y TOAATKOBHX HAAXOAXKEHD i BUPIlIEHHS CIIOCO0Y PO3IOAiAy
OI0AXKETHHX PeCypcCiB AAsI 3a0e3IIeYeHHs COIjiaAbHO-eKOHOMIYHUX 1paB.” bedyMoBHO,
AepkaBHi xopropanii a6o Ti IpuBaTHI KOpIIOpaiii, ki MarOTh AilleH3il Ta KOHIecii Ha
HAAQHHS ACP>KaBHHUX IIOCAYT, BOAOAIIOTD ITMPIIMMH 30008’ I3aHHAMU 3aXHIIATU COITiaAbHO-
eKOHOMIYHi ITpaBa, sIKi MaFbke MOXKHA IIOPIiBHSATHU 3 A€PXKABHUMHU 3000B I3aHHAMHU.

Tomy xopriopanisim, mo-Tepie, IPOMOHYETHCS AOTPHUMYBATHCS IX Y CBOIX KOPIIOPATHBHHIX
rpyIax i B MiCLieBHX IPOMaAQAX, A¢ BOHU GpyHKIOHY0Tb.*® CTBEPAXKYETHCS, IO Liei OCHOB-
HMI CTAaHAAPT OAM3BKOCTI a60 HAOAMIKEHOCTI CAiA 32CTOCOBYBAaTH IIPHU BU3HAYEHH] 06CATy
KOPIIOPATHBHUX 30008 s13aHb y cdepi coniaabHO-eKoHOMIYHUX 1paB (AuB. PucyHOK 5.2).
ITo-apyre, Kopmopariii 3060B’s13aHi AOTPUMYBATHCS MPOLIEAYPHUX CTAHAAPTIB IIPHU MPO-
BeACHHI HAA€XKHOI ITepeBipKU B YCiX CBOIX AQHIJIOraX IOCTABOK. Y 1jboMy KoHTeKCTi OAiBe
ae LlyTTep cTBEpAXYE, MO

HAKAAAAHHS Ha KOPIIOpPallil IeBHUX 3000B’43aHb y cdepi eKOHOMIUHHUX Ta COI[iaAbHMX IIpaB,
TAKUM YUHOM, € TEOPETHYHO BUIIPABAAHIM, KOAH BOHH YIIPAaBASIIOTb TOBapaMu a60 pecypcamu,
SIKi € BOOKAMBHUMHU AASL 3AIMCHEHHS IIMX IIPaB (‘{I/I TO B Pe3yAbTaTi O3ULIil, IKy BOHH 3Ao6ym/1 Ha
PHHKY, 91 TO 3a AeKpeToM)."

HEraTuBHI
3000B’sA3aHHSA

HO3UTHBHI
3000B’A3aHHS

Pucynox S.2. ITo3uTuBHI Ta HeTaTHBHI 30008 I3aHHS KOPIIOPALiil
y cdepi conjiaAbHO-eKOHOMIYHHUX IIPaB
(Asxepeao: BAacHa mparis aBTOpa)

8 CESCR, General Comment 3 “The Nature of States Parties” Obligations,” E/1991/23, annex III at
86 (1991).

% Allan Rosas and Martin Scheinin, “Categories and Beneficiaries of Human Rights,” in Introduction
to the International Protection of Human Rights, eds. Raija Hanski and Markku Suksi (An Turku: Abo
Akademi University, Institute for Human Rights (2nd Revised Edition, 2004), 49-62; Jernej Letnar
Cerni¢, “State Obligations Concerning Indigenous Peoples Rights to Their Ancestral Lands: Lex
Imperfecta?” American University International Law Review 28, no. 4 (2013): 1129-71.

87 Olivier De Schutter, “Corporations and Economic, Social and Cultural Rights,” in Economic, Social,
and Cultural Rights in International Law: Contemporary Issues and Challenges, eds. Eibe Riedel, Gilles
Giacca, and Christophe Golay (Oxford: Oxford University Press, 2014), 217.
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Aep>kaBr 30608 ’13aHi 3a6e3eYnTH, 06 AepXKABHI KOPIIOpAILi Ta Ti IPUBATHI KOpIIopariii,
IO MAIOTh KOHIIECi], MOBA)KaAH, 3aXHUIAAM Ta BUKOHYBAAM COLIiaAbHO-€KOHOMIYHi ITpaBa.

KopmoparupHi 30608 s13aHHs y cdepi COIliaAbHO-eKOHOMIYHHX IPaB, IT0-TIepIiie, MOXYTh
OyTH omucaHi B paMKax HeraTHBHOI Ta MO3UTHBHOI AuxoToMil. Kpim mporo, ix gacTo mo-
SICHIOIOTD Yepe3 TPUCTOPOHHIM MAXIA AO 30008 s13aHb IIOBAXKATH, 3aXUIIIATU Ta BUKOHYBATU
COIliaAbHO-eKOHOMIYHI ITpaBa (AI/IB. Pucynok 5.3).88 HeraTusHi 30608 g3aHHA KOpIoOparin
3000B'SI3y0Tb IX TOBAXKATU COI[iaAbHO-eKOHOMIYHI [IPaBa Ta YHUKATHU IIPSIMOTO BTPYYaHHS
B HUX, TOAL SIK TO3UTHBHI 30008 I3aHHSI BKAIOYAIOTb 30008 SI3aHHS 3aXHINATH Ta BUKOHYBATH
posyMHe MiHIMaABHE SIAPO COIiaAbHO-eKOHOMIYHUX 1paB.* TpucTopoHHIM MmiAXiA € Hall-
OiABII AOLIIABHIM AASI OIIMCY Ta AaHAAI3Y CYyTHOCTI I 06CSIy KOPIIOPATHBHIX 30008 13aHb
y cdepi coriaabHO-eKOHOMIYHHX ITPaB, OCKiABKHU BiH OXOTIAIO€ BCi BUMipH KOPIIOPATUBHOI
IIOBEAIHKH Ta OIlepallii, TOYMHAIOYH Bij BAACHUX AIAOBHX OII€PaLlili, BKAIOYAIOYH BIAHOCHHHI
cnino6iTHHKiB, AO IX BIAHOCHH i3 IOCTa4aAbPHUKAMH, MAPAAHUKAMH, AHCTpHG’}OTopaMH
Ta IMPIINM CIiBTOBAPUCTBOM. BiH OXOIAIO€ SIK TO3UTHBHI, TaK 1 HeraTUBHI 30008 I3aHHS,
a TaKOXX 3000B’I3aHH IIIOAO PE3YABTATY TA IOBEAIHKH.

30008’ s13aHHS
3aXUIIATH

3000B’sI3aHHS
MOBaYKaTH

3000B’sI3aHHS
BUKOHYBATH

Pucynox §.3 TpucropoHHi 30608 s13aHHST KOPIIOPAIiil IIOAO COLIiaAPHO-eKOHOMIYHHX [IPaB
(Asxepeao: BAacHa pars aBTopa)

SIkuit HaOIABII IPUMHATHHI CIIOCIO BUMIPIOBAaHHSI COLIIAAPHO-eKOHOMIYHUX IIpaB?
KoammHs cnenjiaabHa AOTIOBipauKa 3 muTaHb Ipasa Ha ocBiTy Karepuna Tomamescpka

% Asbjorn Eide, “Realization of Social and Economic Rights and the Minimum Threshold Approach,”
Human Rights Law Journal 10, no. 35 (1989). Aus.: UN, Commission on Human Rights, The Right to
Adequate Food and to Be Free from Hunger — Updated Study on the Right to Food, E/CN.4/Sub.2/1999/12
(28 June 1999, submitted by Asbjorn Eide’). Oliver de Schutter, International Human Rights, 241-57;
Allan Rosas and Martin Scheinin, “Categories and Beneficiaries of Human Rights,” in Introduction to
the International Protection of Human Rights, 49-62.

% Jernej Letnar Cerni¢, Human Rights Law and Business: Corporate Responsibility for Fundamental Human
Rights (Europa Law Publishing, August 19,2010).
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po3pobuAa KpuTepil AAS BUMIPIOBAHHS peaAisaliil coIjiaAbHO-eKOHOMIYHHX IIPaB 32 AO-
IIOMOTOI0 MOAeAi 4A (CIIo9aTKy CTOCOBHO IpaBa Ha OCBITY, aAe MisHilne, mutatis mutandis,
3 ACSIKMMM 3MiHaAMH IIEPEKAAAEHO Ha 6iABIIICTD COIiaAbHO-eKOHOMIUYHUX npaB). Moaean
BKAOYA€ HASABHICTb, AOCTYTIHICTD, MPUMHATHICTD Ta AAANTHBHICTD COLIiaAbHO-€KOHOMIYHMX
npaB. KoMiTeT 3 eKOHOMIYHUX, COIIiaAbHHX Ta KYABTYPHHX IIPAB IIOSICHIB MOAEAD ITPaBa Ha
OCBITy TaKMM YMHOM: HasBHICTb — “Airodi HaBUAABHI 3aKAAAM Ta IporpamMu IOBHHHI 6yTH
AOCTYIIHHMH y AOCTAaTHIll KiABKOCTi;” AOCTYIHICTD — “HABYAAbHI 3aKAAAU Ta IPOrpaMU
IOBUHHI Oy TH AOCTYITHUMH KOXXHOMY 6€3 ACKPHMIHAIlil;” IPUAHITHICTD — ‘GOpMa Ta 3MiCT
OCBITH, BKAIOYAIOUH HABYAABHI IIPOrPAMH i METOAU HABYAHHS, [IOBUHHI Oy TH IPUMHSITHUMH
(HaHpI/IKAaA, BiATIOBiAHI, KyABTYPHO AOLIIABHI Ta HKiCHi) AAS Y4HIB Ta, Y BIAIIOBIAHUX BU-
IaAKax, 0aTpKiB;” Ta AAANTOBAHICTh — “OCBiTAa IIOBMHHA OYTH IHYYKOIO, 0O BOHA MOIAa
MIPUCTOCOBYBATUCS AO HOTpe6 CYCIIIABCTBA Ta CIIABHOT, IO 3MiHIOKOTHCS, 1 BIAITIOBIAATH
moTpebaM CTYAEHTIB y IXHIiX pi3HOMAHITHHX COILjiaAbHUX i KyAbTypHHUX yMoBax. ” Lle mo-
Kasye, [0 OKPEeMHUI HOCI IIPaB Ma€ AeKiAbKa IIPaBy cpepi COLliaAbHO-€KOHOMIYHMX ITPaB.
Hampukaaa, Oais’e ae IllyTTep cTBepAXYyE, MO “4A OMUCYIOTH XapAKTEPUCTUKH OAara,
Ha SIKe MA€ IIPaBO OKPeMHil HOCi#t mpaB.””' BaxxAnBO, cX0xe, [0 He iCHY€E IIOCAIAOBHOTO
ITiAXOAY AO TIOKA3HHUKIiB, OCKIABKH AeSIKi MDXHAPOAHI OpraHu y cdepi IpaB AIOAMHH HAAAIOTh
nepesary cucteMi ‘AAAQ),” sika BKAIOYA€ HASIBHICTb, AOCTYIIHICT, IPUMHATHICTb Ta SIKICTH.”
Yrim, 3A moaeai AAAQ cAyxaTb BIATIOBIAHUKOM AO 3000B’S13aHb IIOBAXKATH, 3aXUINATH
Ta BUKOHYBAaTH COLIiaAbHO-€KOHOMIiYHi ITpaBa, OCKIAbKY BOHM BUMIPIOIOTb IX peaAisaliiro.
Taki MOA@Al MOXKYTD CIIPUATH BUMiPIOBAHHIO TOT'O, SIK A€PKAaBHU Ta KOPIIOpallil BAKOHYIOTh
CBOI 3000B’s13aHHSI [IOBAYKATH, 3aXHILATH Ta BAKOHYBATHU COL{laAbHO-eKOHOMIYHI IIpaBa, sIKi
OIIMCaHi B HACTYITHOMY PO3AiAi.

Kopnopamusne 30606 93anHs nosaxamu coyiarbHo-eKOHOMIHHI npasa

KopnioparusHe 30608 sI3aHHS TOBXKATH €, TI0 CYTi, HEFATUBHIM 3000B SI3aHHSIM, SIKE BUMArae
BiA KOPIIOpALlifl He BTPYYaTHCsl Y COLiaABHO-eKOHOMIYH] IIpaBa AIOAEH CBOIMH IPSIMUME 260
nenpsimumu Aisimu.” Kepisai npuanunu O OH mopo 6i3Hecy Ta paB AoAUHU 6a3y10ThCs
Ha TPbOX CTOBIIAX “3aXHILATH, IOBAXXATH Ta BiamKkopoByBari. ** Kepisui npuanunu OOH

% UN, CESCR, General Comment no. 13: “The Right to Education,” E/C.12/1999/10 (8 December
1999), para 6(d).

°! De Schutter, International Human Rights Law, 256.

%2 “The AAAQ Framework and the Right to Water: International Indicators,” The Danish Institute for
Human Rights, 2014.

% Jernej Letnar Cerni¢, “Sovereign Financing and Corporate Responsibility for Economic and Social
Rights,” in Making Sovereign Financing and Human Rights Work, eds. Juan Pablo Bohoslavsky and Jernej
Letnar Cerni¢ (Oxford and Portland: Hart Publishing, 2014), 152-54.

%+ The Guiding Principles; Nicola Jagers, “UN Guiding Principles on Business and Human Rights: Making
Headway Towards Real Corporate Accountability?” Netherlands Quarterly of Human Rights 29, no. 2
(2011): 159. Aus. Takox: Claire Methven O’Brien, Amol Mehra, Sara Blackwell, and Cathrine Bloch
Poulsen-Hansen, “National Action Plans: Current Status and Future Prospects for a New Business and
Human Rights Governance Tool,” Business and Human Rights Journal 1,no. 1 (2015): 117; Damiano de
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10A0 6i3HeCy Ta IIpaB AIOAUHU 06epesxHo nepepabayarors y [Tpuniumi 11, mo kopmoparii
“noBUHHI TOBaXXaTH ITpaBa AloAuHH.” Lle “03Hauae, 1[0 BOHM IOBHHHI YHUKATH IIOPYIIEHb
IIpaB AIOAMHHM iHIIMMHU i IIOBUHHI BPEI'yAIOBaTH HETaTHUBHI HACAIAKH AAS TIPAB AIOAMHH,
3 sikumu BoHHM 1oB si3aHi.”” OpHak y KomenTapi 3a3HagaeThcs, o Take 30608 I3aHHS
KOpIIOpariiil “iCHye He3aAeXHO Bip MOXXAMBOCTe# Ta/a60 TOTOBHOCTI AepiKaB BUKOHYBATH
BAACHI 3000B’s13aHHS IOAO IIPaB AIOAUHU i He 3MeHInye [uX 300608 s13aub. | BOHO icHye
MIOHAA AOTPHUMAaHHS HalliOHAAPHHX 3aKOHIB Ta HOPMaTHUBHMX aKTiB, IO 3aXMIJAIOTh ITpaBa
AtopanHE.”*® KoMeHTap A0AQ€, IO “OCKIABKH MIATIPHEMCTBA MOKYTh BIAUBATH IIPAKTHIHO
Ha BEChb CIEKTP MIXXHAPOAHO BU3HAHUX IIPaB AIOAMHH, IX BIAIIOBIAAABHICTD 32 ITOBAry
MOWMUPIOETHCS Ha Bei Taki pasa.””” BoyTep BanpeHxoA kpuTnuHO 3a3Havae, mo “Kepisui
NPUHIUIN BUKAMKAIOTh CAa6Ky BIATIOBIAQABHICTD KOPIOpALil 34 AOTPUMAHHS IIPaB
AfOAUHH,”*® OCKIABKY I1e He BUIIAMBAE 3 OPUAMIHHX AKEPeA, 2 ICHY€ Ha OCHOBI CYCIIIABHUX
ouiKyBaHb,” I1j0, TAKMM YMHOM, “He € 060B’I3KOM KOMIIaHiI 3riAHO 3 MDKHAPOAHHM IIPABOM
npas aropuHu. ' Kpim Toro, y Hu3Li iHIINX MiXKHAPOAHUX AOKYMEHTIB 3a3HAYA€THCS, IO
KOpIopanii Bke MaloTh 30608 sI3aHHS 3 IPaB AFOAMHH. !

O60B’430K KOpIOpaLiil IOBAXXATH BUMAra€ Bip HUX He BTPYYATHCS y COLiaAbHO-
eKOHOMIYHI IpaBa A0Aei. SIKIjo KOPOTKO, TO Kopropanii 30608’s13aHi He OPYIIYBaTH
COLIiaAPHO-€KOHOMIYHI IIpaBa OKPEMHUX 0cib Ta He 3aBAABATHU AIOASM IIKOAM. TOMy KOp-
HOPpawisM 3a60pOHSETHCSI BTPYYATUCS Y HASIBHICTD, AOCTYIIHICTD, IPUAHSITHICTD, SKiCTb
i IPUCTOCOBAHICTD IIPaBa HA OCBITY, Xap4YyBaHHS, OXOPOHY 3AOPOB 51, 5KUTAO, BOAY M iHIIi
coLiaAbHO-eKOHOMI4Hi IpaBa AtoAuHU. L]e HeraruBHe 300608’ sI3aHHS, sIKe IIOAIASIETHCS Ha
IpeBEHTHUBHY Ta BUIIPAaBHY YacTHHH. [lepiia yacTHHA He IIOKAAAAE JKOAHHX 30008 13aHb
Ha KOPIIOPAIiii IOAO BXUTTS 6YAI)—5IKI/IX AKTUBHUX 3aXO0AIB. BoHa Ane BuMarae Bip HUX He
HOPYILIYBaTH 200 He OPaTH y4aCTh y IOPYILIEHHSIX [IPAB AIDAMHH Y CIIIBYYaCTi 3 AeP)KaBHUMH
YU {HITUMU IPUBATHUMH CY0 €KTAMIL

IIpeBeHTHBHA YacTHHA 3000B’sI3aHHS MOBAXKATH BIMAraTUMe BiA KOPIIOPATHBHUX
cy6’€KTiB NPUNHATH BUYEPIIHY IIOAITUKY B FaAy3i IPaB AIOAUHM Ta IPOBECTH OL|iHKY

Felice and Andreas Graf, “The Potential of National Action Plans to Implement Human Rights Norms:
An Early Assessment with Respect to the UN Guiding Principles on Business and Human Rights,”
Journal of Human Rights Practice 7, no. 1 (2015): 40.

% Ibid, 11.

% The Guiding Principles, principle 11, komeHTap.

°7 The Guiding Principles, principle 12, komenTap.

% Wouter Vandenhole, “Emerging Normative Frameworks on Transnational Human Rights Obligations,”
EUI Working Paper RSCAS 17 (2012): 12.

% The Guiding Principles, principle 12; John Gerard Ruggie, “Regulating Multinationals: The UN
Guiding Principles, Civil Society, and International Legalization,” Regulatory Policy Program Working
Paper (RPP-205-04) (2015): 3.

1% Cindy S. Woods, ““It Isn’t a State Problem’: The Minas Conga Mine Controversy and the Need For
Binding International Obligations on Corporate Actors,” Georgetown Journal of International Law 46,
no.2 (2015): 629, 649.

' UN, Human Rights Council, Special Rapporteur on Extreme Poverty and Human Rights Magdalena
Sepulveda Carmona, The Guiding Principles on Extreme Poverty and Human Rights, A/HRC/21/39
(18 July 2012), para 100.
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BIIAMBY Ha IIPaBa AIOAMHH T HAAEKHY 00a4HICTh Iepea MOYaTKOM HOBUX iHBECTHUINMHHX
i Bupo6HMYKX poekTiB.'”> BOHN TOBUHHI II€pEKOHATHUCS, 11O IIPOEKT He MOTiPIIUTD CO-
I[iaAbHO-eKOHOMIuHi 3acobu ICHYBaHHS 1| MOXKAMBOCTI AIOA€H 3a0e3MeynTH rigHe iCHyBaHHA
AAsL cebe Ta CBOIX ciMeil. Y IIbOMY KOHTEKCTI Ile BUMaraTiMe Bip HEX peaAidyBaTH mpaBo
Ha TIIOTIepeAHIO, BiAbHY Ta IOiHPOPMOBaHY 3TOAY MiCIleBUX I'POMaA, KOPiHHUX HapOAiB
Ta iHIIMX BPa3AMBHUX POMaA Ha OTPUMAHHA IX AyYMOK IJOAO IMOTEHIIMHUX IO3UTUBHUX,
aAe TaKOXX HeCIPHUATAMBUX HACAIAKIB 3aIIpOIIOHOBAHOTO IIPOEKTY. K10 iHBe CTUIIHIIH
MIPOEKT 6yAe 3aBa’kaTH COLIiaAbPHO-€KOHOMIYHOMY iCHYBAHHIO AIOAE€H, KOPIIOPALIisiM AO-
BEAETHCS IPOIOHYBATH IM oAi6Hi YMOBHU NP OXXUBAHHA Ae-He6yAb me. Ixus AissApHICTD
TAKOX ITOBUHHA OyAa 6 KOHTPOAIOBATHCS 330BHI — a00 Aep)KaBHHMHU OpraHami, abo
HEe3aAXKHUMH OPraHaMH. 3 IJi€l0 MeTOI0 KOpPIOopalii IOBUHHI 6YAyTh IepioAHYHO
KOHTPOAIOBATH CBOIO ALSABHICTb. Heo6xiaHi 3aX0AU 3aA€KaTh Bip po3Mipy, iHBeCTHULIi} Ta
raAysi AisiabHOCTI KOopriopanil. BunpasHa yacTrHa 30608 13aHHS II0BAXXATU BKAIOYATHMe
3000BsI3aHHSI KOPIIOPALiil ATPHUMYBATH Ta He IIePEIIKOAKATH CIIPABEAAHUBIM, HE3aACKHUM
i HeymepeaXeHUM CYAOBHMM IIpoOIjecaM; MiAKOPSATHUCS MEePiOAMYHOMY, CIIPaBeAAHNBOMY,
He3aAeXXHOMY Ta HeyIlepeAXKeHOMY HATASIAY; Ta 3a0e3I1eYUTH KOMIIEHCAL[{I0 TOTEePIIAUM
(amB. Tabammo S.1).

Kopnopamusre 30608'93anHs 3axuuyamu coyiasbHo-eKOHOMIHI npasa

Kopmnopauil He TiAbkH 3060B’s13aHi TOBaXXAaTU COL}iaAPHO-eKOHOMIUHI ITpaBa AIOAUHH,
a 11 30008B’s13aHi iX 3aXuIIaTH, TOOTO IPUIHSTH [IPeBEHTUBHI 3aX0AH, W06 iXHi KOpHopaii,
IIOB $I3aHi B I'PyIH KOPIIOPALIiii, AIAOBI MapTHEpPH, TOCTAYAAPHUKHU Ta AUCTPUO IOTOPH He
[OPYILIYBAaAH COLIiaAbHO-eKOHOMI4HI IIpaBa abo xo4a 6 po3yMHHMIT MiHIMyM sIAep Y IXHIX
rA06aAbHUX AQHIJIOTaX MOCTABOK. %

Tabauys S.1. Kaacuixanis KOprmopariuBHUX 30008 13aHb: 30008 13aHHSI TOBAXXATH

IIpesenmugne xopnopamusne 30006 a3aHHs1 Bunpagne xopnopamusne 30006 ‘a3anisl
noegaxcamu noegaxjcamu

He 3aBnaBati MIKOIM BOJOIIHHIO JIIOIbMHI [TpoBecTH OLIHKY NpaB JIOIHMHY HEepen

COIiaThHO-EKOHOMIYHIMH TIPaBaMH. MTOYAaTKOM TIPOEKTY.

122 Proposals for Elements of a Legally Binding Instrument on Transnational Corporations and Other
Business Enterprises (International Commission of Jurists (ICJ), October 2016).

103 AeraspHe 06roBopeHHs MiHiMaAbHOrO siApa aAuB. Audrey R. Chapman, “A Violations Approach’
for Monitoring the International Covenant on Economic, Social and Cultural Rights,” Human Rights
Quaterly 18,n0. 1 (1996): 23, 32. Cicait Aremaxy €1maHI0 CTBEpAXKYE, IO MiHiMAABHA OCHOBHA MOAEAD,
“GiABII-MEHII KOHIIEHTPYETHCS HA 3MICTi IIpaB HA BU3HAYEHHS MiHIMAABHUX 3000B’I3aHB’, TOAL SIK
PO3yMHUIT MAXIA “POKYCYyeThCs Ha 30008 I3aHHSX AepKaB ab0 3aX0AAX IOAO peaaisanil mpas.” Aus.
takox: Sisay Alemahu Yeshanew, The Justiciability of Economic, Social and Cultural Rights in the African
Regional Human Rights System (Cambridge: Intersentia, 2013), 294. Aus. Taxox: Katharine Young,
“The Minimum Core of Economic and Social Rights: A Concept in Search of Content,” Yale Journal of
International Law 33, no. 1 (2008).
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IIpesenmusne kopnopamugne 30008 ‘A3anHs
nosasicamu

Bunpasne xopnopamusne 30606 ‘azanms
nosasicamu

He 3aBaxaru 3a0e3mevueHHIO 1epiKaBO0
COLiaJIbHO-EKOHOMIUHHX IPaB.

[linnaBaTucs mepiogMIHOMY Y€CHOMY,
HE3aJIeXKHOMY Ta HEyNepePKEHOMY HarvIAy.

[TpuitHATH MOBHOIIHHY TOJITHKY B ray3i
IIPaB JIFOJIMHU, SIKa TIOBHHHA TOIIAPIOBATUCS
SIK BCEpEJINHI, TaK 1 30BHi, ceper ycix
BiJINIOBITHUX 3aIliKaBJICHUX CTOPiH Ta
JIIJIOBHMX TIAPTHEPIB 1 BKIFOUATHCH Y BCIO 1X
MOJIITHKY.

IlinmaBarucs YecHii, He3aIeKHIN Ta
HEyTIepeKeHIN 3BITHOCTI H aymuTy.

Po3po0uTH Ta BIPOBaIUTH ACTATI30BaHI
MPOIIECH HAJICKHOT 00aYHOCTI, SKi MArOTh
MTOIITMPIOBATHCH SIK BCEPE/INHI, TaK 1 30BHI,
cepel yCixX BIATIOBIAHUX 3aIliKaBICHUX
CTOpIH 1 AIJIOBUX MapTHEPIB Ta BKIIOYATHCh
y BCIO TXHIO MOJITHKY.

CTBOPHUTH TIPO30Pi HATTISIOBI MEXaHI3MH,
11O KOHTPOJIIOIOTh JOTPUMAaHHA COHiaﬂbHO—
S€KOHOMIYHUX TIPaB.

CTBOpUTH BHYTPIIIHIN BiAIL, Ha SKUN
MOKJIA/ICHO 3aBJIaHHS PO3pPOOIATH
MIPEBEHTUBHI Ta BUIIPaBHI 3aX0/IH.

CTBOPUTH BHYTPIIIHI MEXaHI3MHU PO3IVISLY
CKapr, CIPsIMOBaHI Ha PO3IIIS 3asiB PO
MTOPYIICHHS KOPIIOPAIlisIMH COIiaTbHO-
€KOHOMIYHHUX TIpaB.

He Brpyuarucs B Cy/10Bi npotecu
BEPXOBEHCTBA IIPaBa, 1[0 BUBYAIOTH iXHIO
nepeadadyBaHy MPUYCTHICTH IO MOPYIICHb
COIiaTbHO-CKOHOMIYHHX TIPaB.

[TinTpumyBaTyu Ta He 3aBaXKATH 3A1HCHEHHIO
TIPaBOCY/IJISL.

Cripusiti 3a0€311e4eHHIO BEPXOBEHCTBA
mpaBa B THX cepax, Ie BOHI
(YHKLIOHYIOTb, 110 CIIPUSATHME
JOTPUMAaHHIO IIpaB.

[TinTprMyBaTn BEpXOBEHCTBO ITpaBa Ta HE
BTpY4aTUCs y CIpaBeUINBe, HE3aJIS)KHE Ta
HeyIepePKeHe CyA0YHHCTBO, BKIIOYAI04n
MIPU3HAYEHHSI KOMITEHCALlil.

1le 03Ha9aA0 6, 1[0 BOHM MOBUHHI MATH Ta 3AIMCHIOBATH KOHTPOAD HaA CBOIMH AOYipHIMHU
KOMITIaHIsSIMU ¥ AIAOBUMH IIAPTHEPaMH, 06 AOTPHMYBATHCS HASBHOCTI, AOCTYIIHOCTI,
IPUIHATHOCTI, SIKOCTI Ta PUCTOCOBAHOCTI ITPaB Ha OCBITY, Xap4yBaHHsI, 3A0POB 5L, )KHTAO,
BOAY Ta iHIII coliaabHO-eKOHOMivHi mpaBa. OpHAK Taki 060B’43KH1 1[OAO 3aXUCTy He
€ 30008 sI3aHHSIMU PE3YABTATY,  3A€01ABIIOrO OBEAIHKH, 0COOAUBO B CKAAAHUX yMOBax.'®
Skuit 06CAr KOPIIOPATUBHOTO 30008 I3aHHS 3aXHIATH COLIlaAPHO-eKOHOMIYH] IpaBa?

1% Justine Nolan, “The Corporate Responsibility to Respect Human Rights: Soft Law or Not Law?” in
Human Rights Obligations of Business: Beyond the Corporate Responsibility to Respect? Eds. Surya Deva
and David Bilchitz (Cambridge: Cambridge University Press, 2013), 138-61; Justine Nolan, “Human
Rights and Global Supply Chains: Is Effective Supply Chain Accountability Possible?” In Building
a Treaty on Business and Human Rights: Context and Contours, eds. Surya Deva and David Bilchitz
(Cambridge: Cambridge University Press, 2017), 238-65.
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MixxHapOAHUIT piBeHb Hapae Amine obMexeHi BKasiBku.'® Pesoatroriss MOIT mipo ripgay
IIPaIji0 y CBITOBUX AQHIIIOTaX IIOCTAaBOK nepeAGaqae, mo “6i3Hec Hece BIATIOBIAAABHICTD 3a
AOTPHMAHHS TPYAOBUX ITPAB Y CBOIX OIlepaljisix, SK Ile BukAapeHo B KepiBHMX npuHIHIax
OOH moao 6i3Hecy Ta IpaB AIOAUHH < ... >, @ ypsIAH 3000B’s13aHI BIPOBAAXKYBATH Ta
3aCTOCOBYBAaTH HalliOHAAbHI 3aKOHH Ta IpaBuAa.” % AaAi Aep>kaBaM peKOMEHAY€ETHCS

(i) YiTKO BUKAACTH OYiKyBaHHS, 1[0 BCi MAIIPUEMCTBA, IO MAKOTh AOMILIUASAIIiIO Ha IX TEPUTOPIi
Ta/abo FOPHCAHMKIIiI, IOBa)KAkOTh IIPaBa AFOAMHHU ITiA 9aC CBOEI AIIABHOCTI Ta OCHOBHI IPUHIIUIIM Ta
IpaBa Ha PoOOTI AASI BCIX IIPALIiBHUKIB, BKAIOYAIOYU POOITHHUKIB-MIrPAHTIB, AOMAIIHIX POOITHHUKIB,
PODITHHKIB y HeCTaHAAPTHHX GpOPMAX 3AMHSTOCT] Ta pOOITHUKIB B 30HAX EKCIIOPTHOI Iepepobxu.'”’

Ba)kko HapaBaTH APIryMeHTH IIOAO 30008 s13aHb, 0cKiAbky Pe3oatoList crocyeTbest “oui-
KyBaHHsI, 03 II0sICHeHH 11boro TepMiHa. ToMy pAopeuHile FOBOPUTH PO PeKOMEHAAIIIL.

Kpim toro, OECP pospobuaa aesiki raAy3eBi AOBIAHHKH IIJOAO 3aXHCTY IIPAB AIOAMHU
y TA00aABHMX AQHINOTaX MocTaBok. ITo-mepime, y pooBigHuky “KepiBHi mpuHIumu mopo
HAAEXHOI ITePEeBiPKY AQHIIIOTIB BIATIOBIAAABHOTO ITOCTAaYaHHS KOPUCHUX KOITAAWH 13 PalOHIB,
IIJO OCTPAXKAAAH Bip KOHQAIKTY Ta pafioHiB 3 BHCOKUM PU3UKOM BOHA 3a3HAYAE, 110

KOMIIaHis OITiHIOE PU3HK, BU3HAYAIOYH PAKTHIHI 06CTaBUHU CBOEI AIIABHOCTI Ta B3A€EMOBIAHOCHH
11 oLjiHIOI0UH i GAKTHU Ha BIATIOBIAHICTb CTAHAAPTAM, IIepeAOadeHUM HAIliOHAABPHIMU HOPMAaMU Ta
MDKHAPOAHHM IIPaBOM, PEKOMEHAQALISIM IIIOAO BiAIIOBIAAABHOTO BEACHHS Oi3HeCy MDKHAPOAHUMHU
OpraHisarisiMu, IHCTpyMeHTaM, IO MATPUMYIOTHCS YPSIAOM, AOOPOBIABHIM iHiI{iaTHBaM IpH-

BATHOTO CEKTOPY, BHYTPILIHIi MOAITHLII Ta cHcTeMi KoMmaHil.'*®

OaHax F0ro pakTHUYHa 3HAYyINicTs Irie He AoBeaeHa. OECP HaBiTh po3po6riaa HarAsIAOBHI
MeXaHi3M AAsI 3a0e3redeHHs BUKOHaHHs HacTaHOB.'” ITo-apyre, y 2017 p. BoHa omrybaikyBasa
“KepiBHi IIpuHNmIH MOAO HaAEXKHOI epeBipKU AAHIIOTIB BIATIOBiAQABHOTO IIOCTaYaHHS
y CeKTOpi BUPOOHHIITBA OAATY Ta B3yTTs. ' Y HUX peKOMEHAY€EThCSI KOPIIOPALIisiM BXUBATH
IPEBEHTUBHUX 3aXOAIB AAS “TIOCHAEHHS CUCTEM YIPABAIHHS 3 METOIO ITPOBEACHHS HAASXKHOI
IepeBipPKU IOAO PU3HKIB 3aIIOALSHHS ITKOAM Y BAACHIM AIIABPHOCTI MATTIPMEMCTBA Ta B OTO
AQHINIOTY ITOCTAaBOK ! Ta KPOKH BUIIPABACHHS “BXXUTH AKTHBHUX 3aXOAIB AASI 3aI106iraHHs

195 The Guiding Principles, principle 17. Aus. Takos: Jernej Letnar Cerni¢, “Moving Towards Protecting

Human Rights in Global Business Supply Chains,” Boston University International Law Journal 36, no. 2
(2018): 101-15.

1% Resolution Concerning Decent Work in Global Supply Chains (ILO, 10 June 2016), section 10.
197 Tbid, section 16.

1% Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-Affected and
High-Risk Areas (OECD, 3rd Edition, 2016), 13. Aus., nanpuxaaa, Holly Cullen, “The Irresistible Rise
of Human Rights Due Diligence: Conflict Minerals and Beyond,” The George Washington International
Law Review 48, no. 4. (2016): 743-80.

1 Implementing the OECD Due Diligence Guidance, OECD, accessed January 19,2018, www.oecd.org/
corporate/mne/implementingtheguidance.htm.

19 OECD Due Diligence Guidance for Responsible Supply Chains in the Garment and Footwear Sector
(OECD, 2017).

"1bid, 1.1.

1/2021 Oinocodia npasa i 3aransHa Teopia npasa  ISSN 2227-7153 85



Vepreit NeTHap YepHiy

PHUBHKY, HATASIAY 32 AQHIJFOTAMU [IOCTABOK T 3a0e3IedeHHs 3ac00iB paBoBOro 3axucTy. '
O6uABa AOKYMEHTH I[OAO HaAeXKHOI 06auHOCTI AoonoBHIOIOTH Kepisai npunnunu OECP
AASL TPAHCHALIiOHAABHMX IiAIIPMEMCTB, 3MIIJHIOIOUHU IX IpeBeHTUBHI acmekTu. OpHAK
Heob OB sI3K0Ba IOPHAUYHA IPUPOAA 000X AOKYMEHTIB CTAaBUTD IIiA CYMHIB IX AOAATKOBY
3HAYYILITh AASL FAPAHTYBAHHA COLIiaAbHO-€KOHOMIYHMX ITPaB Y KOPIOPaTUBHMX AAHIJIOTaxX
IIOCTaBOK.

Mo>xxHa CTBepAXYBATH, IO B CKAAAHUX i MMPOKHUX KOPIIOPATUBHHUX CTPYKTypax
“MaTepuHCPKA” KOPIOpAList MaTHMe 30008 sI3aHHS 3a0e3MeYUTH AOTPUMAHHS MiAIIO-
PSAKOBAHHUMHY KOMIIAHisIMM, HaBiTh SIKIO BOHU IepeOYBAIOTh B iHIIMX IOPUCAUKIISX,
coniaApHO-eKOHOMIuHUX npaB. ['BinH Ckinnep, Pobepr MaxKopxyoaeiia, Oais’e pe
IIyrrep Ta EHAl AeM6 3a3Ha4ai0Th, IO “060B’SI30K MaTEePHHCHKOI KOMITAHii — IPOSIBASITH
HaAEXHY 00a4HiCTh, KOHTPOAIOIOYH AOYIPHIO KOMIIAHIIO, 00 [IePEeKOHATHCD, IO BOHA He
nopyuye npas AIOAUHI. '3 TakuM YHHOM, BOHU MaAu 6 3060B’SI3aHHS L[OAO IIOBEAIHKH.
Toal SIK Yy BIAKpUTHX AIAOBHX BiAHOCHHAX 11032 OAHUMH N THMH K KOPIIOPaTUBHUMH
CTPYKTypamu, 060B 130K 3aXHINaTH OyA€ AULIE 30008 SI3AHHSM IOAO HAAEXKHOI 06a4HOCTI,
1106 He IIOPYIIYBATH COLIAABHO-eKOHOMI4Hi IpaBa. Take 3000B's13aHHSI € He AHIIIe OKAHUM
MHUCACHHSM, 2 ¥ IOXOAMTD i3 KiAbKOX HaI[iOHAABHUX AKepea IpaBa. 3akoH KaaipopHaii mpo
Ipo3opicTh AaHLOriB ocTaBok (2015 p.) i 3akon Beanxoi Bpuranii mpo cydacue paberso
(2015 p.) BUMArarOTH Bip KOPIIOpaLiil 3BITYBaHHS IIPO CBOI AAHIIFOTH IIOCTaBoK. ' Kpim Toro,
po3aia 1502 3axony mpo pepopMyBaHHS YOAA-CTPIT i 3axucT crioxuBauis Aoapa-Openka
CIIpHsI€ BUMOTaM PO PO3KPHUTTA iHpopMariii Aast 3a3HadeHol MeTH. ' DpaHIfy3pKuil 3aKOH
npo 060B’5130K AOTASIAY 6aTbKiBCHKUX i Cy61‘IiAp5IAHI/IX KOMIIaHIN HaKAAAA€ aHAAOTIYHUMI
060B’s130K 3BiTyBarH.''® AneasiifiHuit cys AHIAll 3a3HauuB y Yandaepi, mo

3a BIAIIOBIAHUX 06CTaBUH 3aKOH MO>K€ IIOKAACTH Ha MaTepPUHChKY KOMIIAHIIO BiAITOBIAQABHICTD
32 3A0pOB’SITa 6e3ne1<y mpariiBHUKIB I AOUipHbOI KoMITaHil. 111 06CcTaBUHY BKAIOYAIOTH CUTYAILiIO,
KOAH, 5K i B LIill CIIpaBi, (1) AISIABHICTD MaT€PUHCHKOIL Ta AOUIPHHOI KOMIIAHIM Y BIAITOBIAHOMY
BipHOMeHH] opAHaKOBa; (2) MaTepPHUHCbKa KOMIIAHIS Ma€ a60 TOBUHHA MATH YYAOBI 3HAHHS 3 ACSIKUX
BOKAMBUX aCTIEKTiB OXOPOHH MPaIli B KOHKPETHiit raaysi; (3) cucrema po6oT AO4ipHbOI KOMMaHii
Hebe3meyHa, MaTepUHCbKA KOMIIAHisI 3HaAa a00 IIOBHHHA OyAa 3HATH; Ta (4) MaTepHUHCbKa
KOMIIaHisI 3HaAa a0 IOBHHHA OyAa IepeAOadInTH, IO AOYIpHS KOMIIaHis abo I mpariBHUKY
OyAyTb IIOKAQAQTUCS Ha BUKOPHUCTAHHS LIMX YYAOBHX 3HAHb AASI 3aXHCTY IpaniBHUKIB.'”

2 OECD Due Diligence Guidance for Responsible Supply Chains in the Garment and Footwear Sector
(OECD, 2017).

13 Gwynne Skinner, Robert McCorquodale, Olivier De Schutter, and Andie Lamb, “The Third Pillar:
Access to Judicial Remedies for Human Rights Violations by Transnational Business,” ICAR, CORE,
ECCJ 65 (2013).

114 California Transparency in Supply Chains Act 2010; Modern Slavery Act 2015 (UK), section S4.
115 Dodd-Frank Wall Street Reform and Consumer Protection Act (2010), H. R. 4173, section
1502(b)(1)(A) and (E), 124 Stat. 2213-18. Aus. rakoxx: Benjamin Thomas Greer and Jeffrey Purvis,
“Corporate Supply Chain Transparency: California’s Seminal Attempt to Discourage Forced Labour,”
The International Journal of Human Rights 20, no. 1 (2016): 55-77.

16 Law no. 2017-399, National Assembly (France).

177 Chandler v Cape plc, EWCA Civ 525 (Court of Appeal), 25 April 2012, para 80. Aus. Takox: Lungowe
& Ors v Vedanta Resources Plc & Anor, EWCA Civ 1528 (Court of Appeal), 13 October 2017; Aeraapna

86 ISSN 2227-7153 Philosophy of Law and General Theory of Law 1/2021



KOPMOPATMBHI 3060B'A3AHHA 3 MPAB JIIOAMHW Y COEPI COLIIAJIBHO-EKOHOMIYHMX MPAB

Take popMyAroBaHHS O3HAYAE, IO MATePHHChKA KOMITaHis Hece BiAIIOBIAAABHICTD 3a
HAarAsIA 33 IIOBEAIHKOIO AOYipHIX KOMIIaHiM IT0A0 oxopoHHu npani. Mutatis mutandis Moxxe
6yT1 mepedopMaTOBAHO K 30008 sI3aHHs Oi3Hecy y cdpepi coliaAbHO-eKOHOMIYHHX IIPaB.
O60B’s130K 3aXHIIIATH BUMATAE BiA KOPIIOPALifi IPOBEACHHS IIPO30PHUX, IBUAKHX, CIIPABEAAH-
BHX, HE3AASXKHHX, HEYIIePeAKeHUX Ta epeKTHBHUX PO3CAIAyBaHb CBOIX AAHINIOTiB IIOCTABOK
3 MeTOI0 3abe3IeYeHHs COlliaAbHO-eKOHOMIYHUX IIPaB y BCIiX CBOIX AlAOBHX Mepexxax.''®
Take 3060B’sI3aHHS YaCTO BUMAaraTUMe BiA KOPIIOPAIIiil 3AIMCHEHHS eKCTePUTOPIaABHOTO
KOHTPOAIO 32 MeXaMH OCHOBHOI TepUTOpil peecTpariii, OCKiAbKHU Yepe3 TA0OAAbHUI
XapakTep NOTOYHMX AIAOBUX BiAHOCHH HEAOCTATHHO TOTO, mo6 KopIiopanii 3A1iCHIOBaAH
KOHTPOAD AUIIE HaA AIAOBUMH TTApTHEPaMH, IOCTAYAABHUKAMHU Ta AUCTPHO I0OTOPAMHU Ha
CBOIM HaI[iOHaAbHIM TepuTopil. BoHM OBUHHI NTepeKoHaTHCS, MO iXHi AIAOBI MapTHepH
II0 BChOMY AQHIJIOKKY IIOCTaBOK He IIOPYLIYIOTh a60 He M030aBASIIOTh AIOAEH OCHOBHHX
COLHaABHO-eKOHOMIYHIX 3ac06iB icHyBaHs.'® [HaKIIe KaXXydH, I AIPHEMCTBA 30008 's13aHi
peaAi3oByBaTH HaA@XKHY 00AUHICTD IJOAO IIPAB AIOAMHH, IO BU3HAYAETHCS SIK “TIOCTIHHMI
YIPaBAIHCHKHIL IPOLIEC, IKKF Ma€ 3a0€3MeUnTH PO3YMHY Ta PO3CYAAHBY ALSIABHICTD M AIIPH-
€MCTBa, BPaX0BYIOYH BCi 06CTaBUHY (BKAIOYAIOYH raAy3b, OTlePALiHII KOHTEKCT, 06CArn
Ta MOAi6Hi PakTOpH), Wo6 pearisyBaTH BiAOBIAAABHICTD MIATIPUEMCTBA 32 AOTPUMAHHS
npas AroAuHn.” '

OTxe, MiHIMAaABHHI CITIABHHI 3HAMEHHHK TAKHX 30008 SI3aHb A€XKUTD Y KOPIIOPALILSIX, SIKi
IPHHAMMHI 320€3MevyI0Th TOBAry PO3yMHOTO MiHIMAABHOTO PiBHS COLJiaAbHO-eKOHOMIYHHX
IIpaB y BCiX CBOIX AAHINIOTAX IIOCTaBOK. BoHu 30608’ s13aHi pobuTH BCe MOXKAUBE, 00O
3abe3meynTH MiHiMaAbHE SAPO IPAB HA OCBITY, XapUyBaHHS, HAAEXKHE XXUTAO, BOAY 1 iHIIi
COLiaAbHO-eKOHOMIYHI ITpaBa, Ta He HOPYLIyBaTH IIpaBa oKpeMux ocib. Lle sApo Bkalodae
AOTPHYMaHH: MiHIMAABHHX PiBHIB AFOACBKOI TIAHOCTI, SIKe CIIPSMOBaHe sIK Ha CBOIX IIPALIiBHUKIB,
TaK i Ha 0ci6, sKi mepebyBaroTh Oe3M0CepeAHbO ITOPYY i3 MiCLIEM ASIABPHOCTI KOPIIOpALiii.
Orxe, KOpropaTuBHe 3000B’43aHHS 3aXUIATU A€ SK IOAO cniBPOGiTHHKiB, TaK i 30BHI
AASI TPOMa, A€ TIPAIio0Th Kopropanii. O60B’ 30K 3aXUIIATH BUMAra€ Bij MAIPUEMCTB
po6UTH BCe MOKAMBE AASL 3abe3redeHHs MiHIMAABHUX PiBHIB COLliaAbHO-eKOHOMIYHUX
IIPaB SIK CBOIX MPALIiBHUKIB, TaK i FPOMaA. OpHak KepiBHi TIPUHIAIIN HEPEA6a‘{a}OTB, biife}

BiAITOBiAQABHICTD ITIAIIPHEMCTB 32 AOTPHMAHHS IIPaB AFOAMHH IIOMIMPOETHCS Ha BCI MIAIPUEMCTBA
HE3aAeXHO Bij IXHbOTO PO3MipY, CEKTOPY, OIlepallifHOro KOHTEKCTY, pOPMU BAACHOCTI Ta CTPYK-
Typu. YTiM, MacIITabu Ta CKAAAHICTD 33C00IB, 32 AOTIOMOTOO SIKHX ITIAIPHEMCTBA BUKOHYIOTS Lje

auckycist y: Gabrielle Holly, “Access to Remedy Under the UNGPs: Vedanta and the Expansion of
Parent Company Liability,” EJIL Tall! 31 October 2017, accessed January 19, 2018, www.ejiltalk.org/
if-the-pleading-represents-the-actuality-vedanta-access-remedy-and-theprospect-of-a-duty-of-care-
owed-by-a-parent-company-to-those-affected-by-acts-of-subsidiaries/.

18 Aus.: Justice Nolan, “Submission to UN Open Ended Inter-Governmental Working Group on
Transnational Corporations & Other Business Enterprises with Respect to Human Rights,” 30 August
2016.

' Bassina Farbenblum and Justine Nolan, “The Business of Migrant Worker Recruitment: Who has
the Responsibility and Leverage to Protect Rights?” Texas International Law Journal 52, no. 1 (2017).
12 UN, OHCHR, The Corporate Responsibility to Respect Human Rights: An Interpretive Guide (2012), 4.
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3060B’SI3aHHS, MOXKYTb PI3HUTHCS 3AA€KHO Bip GaKTOPIB Ta TSHKKOCTI HECIIPUSTAUBOTO BILAUBY
MiAIIPUEMCTBA Ha [IPaBa AAUHM. !

OG60B' 130K 3aXMIIATH HAIOASTATHME Ha TOMY, 06 KopIiopariii mepioAndHo (HampuKaaa,
IIPMHAIMHI pa3 Ha MiCSLb ) IepeBipSAK Ta KOHTPOAIOBAAI ALABHICTb CBOIX OCTa4aABHHKIB
Ta iHmMX AiroBuX maprTHepiB. Takuil IepiOAMYHII HATASIA CAiA BBRXKATH BAKAUBUM AAS
MiHiMaABHOTO Ta CyMAIHHOTO BUKOHAHHS 000B 13Ky 3aXUIIIATH COLIiaABHO-eKOHOMIYHI ITpaBa.

Hacxkiapku koprioparii 30608 ’s13aHi 3a6e31edyBaTi AOTPHUMAHHS [IPAB AIOAMHH Y CBOIX
AaHIorax nmocraBok? Huni He icHye 3060B’s13aHb KOHTPOAIOBATH OYAb-SIKUI PiBEHb
AaHIOriB mocraBok. Ha mpakTuiji Take 3aBAQHHS € Ay>Ke CKAAAHUM, AA€ He HEMOXXAHMBUM,
SIK Ile IAFOCTPYIOTH CIIPOOH peryAsSITOpHUX opraHiB €Bporneiicbkoro Co3y B AQHIJIOTY I0-
CTaBOK €BPOIIEHCHKOI papMarjeBTHIHOI mpoMucaoBocTi.'** Hampuxaaa, icHy:0Th IpakTHKH
Kopropariiit, Takux sik Daimler Mercedes, 3AifiCHIOBAaTH KOHTPOAD AHIIIE HA [IEPIIOMY PiBHI
AQHITIOTa IIOCTAaBOK, A€ BOHH MAIOTb IIPsIMi BIAHOCHHU 3i cBoiMu napTHepamu. Kopnopanis
Ford 3aificHIOE KOHTPOAD Haa IepIIMM piBHEM AaHIIOTa MOcTaBoK. > ITpoTe kopmoparii
IIOBHHHI IIParHyTH AO MiHIMAaABHOTO PiBHSA AOTPHMMaHHSA COLIIaAbHO-€KOHOMIYHUX IIPaB.
KpiM TOI0, MbKHapOAHE CIIIBTOBAPHCTBO HAMAraAOCsS CTBOPUTH AESKI HaTASIAOBI MEXaHi3MHU
ITiCASI )KaXAMBUX IIOPYIIEHb IIPAB AIOAMHH, IO CTOCYIOThCs Oi3Hecy.'** Banraasemcoka
yIroaQ, IOTOAXKeHa ImicAst KaracTpo¢u Ha Pana ITaasa, 30608’ s13ye Bci 3anlikaBAeHi CTOpOHH
3abesneunTy “besneuny Ta criiiky Banraasecsky mpomucaosicts rorosoro oasary (‘RMG’),
Y SIKii1 5KOAEH MPALiBHUK He IOBHHEH O0STHUCS ITOXEXK, 00BaAy 6yAiBeab a00 iHIIMX aBapiii,
SIKAX MOYKHA 6YAO 6 3a11061I'TH 32 AOTIOMOTOI0 PO3YMHHEX 3aX0AIB 0XopoHH mpani.” ' OpHak
060B 430K 3aXHUIIATU COIJiaAbHO-eKOHOMIYHi IIpaBa IASXOM HAAEXKHOI obagHOCTi — 118
3000B’s13aHHS, sIKe BUMAra€ Bip KOPIIOpAIlifl BXXMBATH SIK IPEBEHTHUBHI, TaK i BUIIPaBHi
IIPOLIEAYPHI 3aXOAU AASL KOHTPOAIO CBOIX AQHIJIOTIB ITOCTABOK (AI/IB. Tabaumo S.2). ITo-
nepiue, Ije 03Ha4a€, 0 KOPIOopanil TAKOX IOBMHHI BYXUBATH 3araAbHMX i CHCTeMaTHYHUX
3aXOAIB AAS BCTAHOBACHHS CYBOPOI'O HArASIAY; IIO-APYTe, IOBHHHI IIOCUAUTH CUCTEMY
HarAgAy y KOHKPETHUX BHMITAAKAX Yepe3 MPOBEACHHS IMBUAKHMX, CIIPABEAANBHX, IIPO30-
pHX, epeKTHBHHUX, HE3AASXKHHUX i HeyIepeAXXeHUX PO3CAIAYBaHb, a TAKOX 3a06e3MednTH
HOCTPAKAAAMM 0COOaM AOCTYII AO IIpaBocyAAst. KopoTko xaxyuu, kopropaii moBuHHi
IIPOAEMOHCTPYBATHU Y3rOAKeHI 3yCHAASL 3 KOHTPOAIO CBOIX AQHITIOTiB mocTaBok. Hampukaaa,
IKEA 3asHauag, o “MM IPOCHMO HAIIUX IOCTAYaABHUKIB IIEPUIOTO PiBHS MOBIAOMASITU
IWAY Must BuMoru ix mocTadaAbHHKaM Ta PeECTPyBaTH IJUX ITOCTAaYaAbHUKIB y HalTiH
CHCTeMi BiACTeXKeHHS Cy0IIOCTavYaAbHHUKIB.

2! The Guiding Principles, para 14.

'22 European Commission’s Guidelines of 19 March 2015 on principles of Good Distribution Practice
of active substances for medicinal products for human use, 2015/C 95/01.

123 Sustainability Report 2016/17, Ford Corporation.

124 Baskut Tuncak, “Lessons from the Samarco Disaster,” Business and Human Rights Journal 2, no. 1
(2017): 157-62.

125 Accord on Fire and Building Safety in Bangladesh, 13 March 2013, accessed January 19, 2018,
http://bangladeshac cord.org/wp-content/uploads/the_accord.pdf.
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Tabauys S.2. Kaacudikanis KOPIIOpaTUBHUX 30008 ’s13aHb: 30008 SI3aHHS 3aXUIATH

Ipesenmuesne kopnopamugne 30008 3anHs;
saxuwamu

Bunpasne xopnopamusne 306086 ‘azanns
saxuwamu

[epexonarucs, mo0 AOUipHI KOMIIaHIi,
MOCTa4YaJIbHUKY Ta 1HIII AIJIOBI MapTHEPH HE
3aBIAI0Th 0E3M0CePEHBOT KON 0cobam,
SIKi pealTi3yroTh COIiaIbHO-CKOHOMIYHI1
npasa.

BceranoBUTH CyBOPY BHYTPIIITHIO Ta
30BHIIIIHIO KOPIIOPATHBHY IMOJIITHKY, sIKa
CIIPUSIE TOM SIKIIICHHIO TTOTCHIIIHHIX
MOPYIICHB COIIaIbHO-CKOHOMIYHHX IPAB.

3acTocoByBaTH MKHAPOIHE MPABO MPaB
JIFOZIMHY Ta 3aXHCT COLIAIbHO-€KOHOMIYHUX
NpaB sIK BHYTPILIHBO — y KOPIIOPATHUBHIN
TOJITHI, TaK 1 30BHI — y KOHTPaKTax Ta
IHIIUX BiTHOCHHAX 13 TIPS THUKAMH,
CyOIiIpsSITHUKAMHU Ta Oy/Ib-SIKMMH 1HITUMHU
Oi3Hec-TapTHEpaMu.

Po3po6uTH NOBHOIIHHY OLIIHKY COIiabHO-
€KOHOMIYHOTO BIUIMBY y TIIOOAJIEHUX
JIAHIIOTaX TTOCTABOK.

3abe3neunTy HaJIexKHy 00a4HICTh MO BCHOMY
JIAHIIOKKY TIOCTaBOK.

BcTranoBuTH 30BHINIHIO IEPIONYHY
HE3aJICKHY TICPEBIPKY IPOLICAYP, CTBOPUTH
3BITH ISl pO3TIISAAY KOHKPETHUX 3JI0BKHABAaHb
Ta pO3pOOUTH BapiaHTH CIPHUSIHHS TOBa3i 10
TIPaB JTFOMHU.

[IparHyTi KOHTpPOJIIOBATH BC1 PiBHI CBOIX
JIAHIIOTIB TIOCTABOK.

BcranoBuTH BHYTpIlIHI TpoLeypr
PO3IIIALY CKapr, KOJIM MOCTpaxIalli 0coou
MoIM O BUKOPHCTATH MEXaHi3MH MOAaHHS
CKapr.

Po3pobutH cucteMaTH4YHI HADIISOBI
MeXaHi3MH BCEPE/IHHI Ta 11032
KOPIIOPAaTHBHOIO TPYIIOKO.

3abe3neunTy BHYTPIlIHI 3aCO0H IPAaBOBOTO
3aXHCTy Ta KOMIICHCAIIIlO 32 ITOPYIICHHSI.

VY Bumnajakax MopyuieHb MPOBOIUTH
BHYTPIIIHI, e()eKTHBHI, MPO30pi Ta PeTeIbHI
pO3CITiTyBaHHSI.

CTBOpHUTH CrieLialibHy pobouy TpyILy,
BIZINOBITAJIbHY 3a PO3CIIiTyBaHHS.

[liaTpuMyBaTu Ta HE BTPYyYaTUCS
y HaIliOHAJbHI CYIOBI CHCTEMHU.

[TignaBarucst cripaBe/NIUBUM, HE3AJICKHUM
1 HeYTepeHKEHUM CYJI0BHM MPOIEcaM Ta
3a0e3medyBaTi KOMIICHCAITIIO.

Hamri mocragyaAbHUKY [EPIIOro PiBHS BIAIIOBIAAIOTD 33 AyAUT CBOIX KPUTHYHHUX Cy0-

IIOCTAa4aAbHUKIB Ta 3abe3nedyeHHs BiamoBiaHOCTi IWAY Mus

t 126

1262016 Sustainability Report,” IKEA Group, accessed January 19,2018, https://www.ikea.com/ms/
en_US/pdf/ sustainability report/IKEA Group Sustainability Report 2016.pdf.
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HamnesHo, Hafikpammm mipxopoM 6yao 6 poorpumysarucs Kepisaux npunnunis OECP,
Y AKMX KOPIIOPaLlisiM IPOMOHYIOTh 3AICHIOBATH TaKi IIiCTh KPOKIB AASI AOTPUMAaHHS IIPAB
AIOAMHHL Y CBOIX AQHIJIOTaX TOCTaBOK: 2" “BKAIOYHTH BiAIIOBIAQABHY AIAOBY IIOBEAIHKY B I1O-
AITHIKY Ta CHCTEMH YIIPABAIHHS MiAIpHEMCTBaMY;  “BusHaunTH GakTHYHY Ta MOTEHIIINHY
IIIKOAY Y BAACHIM AISIABHOCTI IIAIIPHEMCTBA Ta B HOTO AQHIOTY IocTadanssy;” “TIpununnTy,
3ano6irTy a60 IIOM SIKIIMTH IIKOAY Y BAACHIM AISIABHOCTI ITIAIIPUEMCTBA T B IOTO AQHIIIOTY
nocraBok;” “Biacrexxysaru;” “3abesmeunTr a60 CIBIIPAIfIOBATH y CIIpaBi CaHAIlil, KOAU
e AopeuHo.”'*® AOTpUMYIOYHCh LUX KPOKIB, KOpIopanil 6yAyTh HaOAMDKeHI AO 3aXUCTY
MiHIMAABHOTO PiBHSI COLIiaABHO-€KOHOMIYHHUX IIPAB 32 AOIIOMOTOI0 CBOIX TAOOAABHUX
AaHIOriB mocraBok. OTKe, KOPIOPATUBHI 30008 I3aHHS 3aXUIATH € IPOLIEAYPHIUMU
3000B'sI3aHHSAMH B TOMY CEHCI, IIJ0 BOHH 30CePEAXKYETHCS Ha IIPOLIeCaX, aAe BOAHOYAC MAIOTh
CYyTTEBe 3HAYEHHS, OCKIABKM BMMAraioTh Bip KOpIiopaniit 3abesnedeHHs MiHiMaAbHOTO
PIBHS COLIIaAPHO-€KOHOMIYHHUX IIPaB.

Kopnopamusne 30006 93anHs 8UK0HY8AMU COYIAALHO-EKOHOMIUHI Npasa

300608B’s13aHHs BUKOHATH MA€ TIO3UTUBHUI XapaKTep, OCKiAbKH BUMArae Bip KOpHoparii
BXXHTH aKTUBHHX 3aXO0AiB, 06 3a0e3neuurn AOTPUMaHHA yCix I ATH BHUMIipiB COLjiaABHO-
€KOHOMIYHHUX ITPaB HA MAKCUMYM CBOIX (piHAHCOBUX PeCyPCiB, 106 yCYyHYTH 1036aBACHHS
$isnunux oci6 Takux npas.'” Lle 3060B'13aHHS € “LIeHTPAABHUM AASL PeaAizaliii eKOHOMIYHHX
Ta conjaapHux npas.” "’ OpHak mo6yAyBaTH 1ji 30608 13aHHSI SIK CYBOPO 3aKOHHI Marbke
HEMOXKAHMBO, OCKIABKY BOHHU OiAblle HaAexxaTb A0 cpep Ppirocodcpkux mparneHs. Kpim
TOrO, KOPIOPaTUBHI 30008 13aHHS OAO 3AIMICHEHHS COIliaAbHO-eKOHOMIUYHUX IIpaB BiA-
PI3HSIIOTHCSI Bip A€PIKaBHUX 3000B’s13aHb 32 CBOIM XapakTepoM Ta o6csirom. Hamprikaap,
Bucoxuit cya IliBpennoro layrenra B Morannec6ypsi, [liBpenna Appuka, 3a3Ha4HB

13 bOT'O MPHUBOAY:

IIpaBUABHO, IO IIO3UTHBHE 30008 sI3aHH 3a0e31eTyBaTy KOHCTUTYLIIIHI [TPaBa FOPU30HTAABHO
MK IPMBATHUMH CTPYKTYPaMU He € aHAAOTOM IIO3UTHBHOTO 060B 3Ky, SIKUIT MAIOTb ACPXKaBHI
OPTaHH < ... > SIK Takuii, TOBHUI 06CAT TO3UTUBHOIO 30008 SI3aHHSI, IOKAAAEHOTO Ha ACPXKaBY
<...> “mOBa)kaTH, 3aXUIIATH, CIPUSTH A00 BUKOHYBATH KOHCTHUTYLIIHI IIpaBa He 3aBXXAU MOXe
MOLIMPIOBATHCS HA IIPUBATHI opranisanii, Taxi sk Continental.'!

127 Due Diligence Guidance For Responsible Supply Chains in The Garment and Footwear Sector
(OECD, 2017).

128 1bid, S.

1 Jernej Letnar Cerni¢, “Sovereign Financing and Corporate Responsibility for Economic and Social
Rights,” in Making Sovereign Financing and Human Rights Work, eds. Juan Pablo Bohoslavsky and Jernej
Letnar Cerni¢ (Oxford and Portland: Hart Publishing, 2014).

130 Matthew Craven, The International Covenant on Economic, Social and Cultural Rights: A Perspective
on its Development (Oxford: Clarendon Press, 1995), 109.

131 Boycott, Divestment and Sanctions South Africa and Another v Continental Outdoor Media (Pty) Ltd and
Others, 2013/19700 (South Africa: South Gauteng High Court, Johannesburg, 11 September 2014),
para 79.
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Kopmoparii, ik mpaBrAo, He MalOTh BHYTPIIIHOTO AMAPATY, TAKOTO SIK A€PXKABH AAS
3abe3meveHHs Pi3HUX COL[iaAPHO-eKOHOMIYHUX MPaB. YTiM, MOXXe BUHUKATH 30008 sI3aHHS
3a0e3I1eYnTH AOCTYIIHICTD, IPUMHSATHICTb, HASBHICTB, IPHCTOCOBAHICTH Ta SIKICTh MiHIMAABHOTO
sIApa TIpaBa Ha OCBITY, Xap4yBaHHs, 3AOPOB 5, >KUTAO, BOAY 1 iHIII COLiaABHO-eKOHOMIYHI
IpaBa B reorpaivHiit 6AN3BKOCTI IX AISIABHOCTI 11, 0COOANBO TaM, A€ BOHU HE € A€PYKaBHUMU
pecypcamu. Ockiabku 3apa3 6araTo KOPIOpAILifi IPAIIOIOTh Y MeXXaX KOPIIOPATHBHUX IPYII,
TI0-Tiepiie, HeOOXiAHO HAMTOASTATH Ha AOTPUMAHHI 30008 s13aHb BCEPEANH] KOPIIOPATUBHUX
Py, AAS 3a6e3IeYeHHS TOTO, 106 yCi KOpIIopaIiii, 0 BXOASTh AO HUX, BKAIOYAIOUH Ti, IO
3apeECTPOBaHi MiA Pi3HUMH HalliOHAABHUMH IOPUCAMKIIAMU, AOTPUMYBAAKCS OCHOBH COLli-
aAbHO-eKOHOMiYHMX rpaB. [To-apyTe, mo3a MexaMH KOPIOPaTHBHUX IPYI Y B3aEMOBiAHOCHHAX
i3 MMM CIIIAPHOTAMHU KOPIIOpaLlil 30008 s13aHi 3a0e3[e4nTH IKUFACh MiHIMAABHUI piBEHb
COLIiaAbHO-eKOHOMIYHHX IIPaB Ha CBOI MAKCHMAABHO AOCTYIIHI PeCypCH, 0COOAUBO TaM, Ae
BiACYTHI AeprKaBHi CAY>kO1. BOHM ITOBUHHI HAMAraTucsi, MOXXAUBO y CIIIBIIpaIli 3 yPSAAMH,
3abe3mevnTH MiHIMAABHO PO3yMHe SAPO IIPaBa HA OCBITY, Xap4yyBaHHs, OXOPOHY 3A0POB 5,
JKHUTAO, BOAY 1 iHIIII COIjiaAbHO-eKOHOMIUHI IIPaBa, sIK Ile 3aCTOCOBYETHCS y Oe3mocepeaHiit
6AM3BKOCTI Bip reorpadiyHUX paioHiB, Aé BOHH QYHKIIIOHYIOTb.

Taxoio € poab, 30kpeMa, B KpaiHax i perioHax, Ae aAepxaBa BiACYTHS i He MOXe 3a-
Oe3mevnTH HABITh MiHIMYM COIjiaAbHO-eKOHOMiYHUX mpaB. O60B’ 130K BUKOHYBAaTH
TPAAHULIAHO € 3000B’sI3aHHIM IIOBEAIHKH, a He pe3yAbTary.'’> AepxaBu Ta KOpHOparil
IIOBUHHI ITParHyTH AOCATTH peaAisaljii coljiaAbHO-eKOHOMIYHUX ITPaB SKOMOIa BHUIO0
mipoto. IToTpi6HO po3pisHsTH ABI KaTeropii KOPIOPATUBHIUX 30008 sI3aHb, SIKi HOTPiOHO
BHKOHATU: [IPeBeHTHBHI Ta BUMpaBHi. [IpeBeHTUBHMII BUMip KOPIIOPATHBHOTI'O 30008 I3aHHS
BMKOHYBaTH O3HAYa€, IO KOPIOPaLil IOBUHHI CTBOPIOBATH YMOBH AASL YTPUMaHH: Ta
MMOKpPaIleHHsl COLliaAbHO-€KOHOMIYHOIO iCHYBaHHS OKPEMHX AIOAEH i TPYIL Ile moxxHa
OXapaKTepHU3yBaTH sIk 000B’s130k moBepiHKH. OAHAK i3 MePIIOI0 KaTeropieo Kopropa-
THUBHHX 3000B’513aHb, SIKi CAiA BUKOHYBATH BEAMKUM KOPIIOPATHBHUM IPYIaM, MOXKHA
CTBEPAXKYBATH, IO IX 3000B’s13aHHsI € 30008’ I3aHHSIM pe3yAbTaTy. Taki 30008 s13aHHs
0COOAMBO MPHUCYTHI B Miclli $YHKIIOHYBAaHHS KOPIIOPALii, a TAKOX y OIABII MIHPOKUX
MicIleBHX rpoMasax. Bip kopropariit “MosKyTh BUMAaraT B KOHTPAKTaX AOTPUMYBATHCS
[eBHUX TIPIOPUTETIB [IPaB AIOAUHU: AOCSTHYTH IeBHUX niseit.”'** Kopnoparii mosuHHi
BIIPOBAAJKYBAaTH IIOCAIAOBHY IOAITHKY B raAy3i IIPaB AFOAMHH B yCill KOPIIOPAaTUBHIN
CTPYKTYPi, 06 CIIPHUSATH CTBOPEHHIO CEPEAOBHUINA, A€ COIIlaAPHO-eKOHOMIYHi IpaBa
MOXYTb OyTH IIOBHICTIO peaAi3oBaHi.

Kopmopanii moBunHi HapaBaTu $piHAHCOBI pecypcH AASI peaaisantii po3yMHOTro MiHIMyMy
coniaabHO-exkoHOMiuHuX 1paB. “Lliai crasoro possurky” (LICP) Takox 3rapyors mpo ui

132 Magdalena Sepulveda, The Nature of the Obligations under the International Covenant on Economic,

Social and Cultural Rights (Antwerp, Oxford and New York: Intersentia, 2003).

133 Nicholas McMurry, “Privatisation and the Obligation to Fulfill Rights,” in Human Rights and Business:
Direct Corporate Accountability for Human Rights, eds. Jernej Letnar Cerni¢ and Tara van Ho (Oisterwijk:
Wolf Legal Publishers, 2015), 256.
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¢inancosi mapraepcrBa y LICP 17, sikuit 3aKAMKA€ “TIOCHAMTH 3aCO0H peaaisaryii Ta akTHBI-
3yBaTH rAOOAAbHE IIAPTHEPCTBO AASI CTAAOTO PO3BUTKY  ITiatiab 17.16 AOAATKOBO 3aKAHMIKA€E

3minHoBary [A0GaAbHE TApTHEPCTBO B iHTEpeCcaX CTAAOTrO PO3BHTKY, AOIIOBHIOBaHE IIAPTHEP-
CTBAMH 32 YYACTIO 0araTbox 3aIlikaBAEHUX CTOPIH, sIKi MOOIAi3yIOTD i IIOMHUPIOIOTH 3HAHHS,
AOCBiA, TeXHOAOTII Ta QpiHAHCOBI pecypcH, AAS AOCATHEHHS Ifiaell y cdepi CTaAOTO pO3BUTKY
B yCix KpalHaX, 0COOAMBO y KpaiHaX, [0 PO3BUBAIOTHCSL

Taxi pinaHCOBI pecypcu Ta mapTHepPChKi BIAHOCHHH HeOOXiAHI TaM, Ae AIOAU Iepe-
OyBalOTb B 0COOAMBO BaXKKUX COIiaAbHO-eKOHOMIUYHMX ITO3HIIisIX i A6 BOHH He MOXYTb
PO3BUHYTH CBOI MOXXAHMBOCTI AASl caMOpeaaisanii. Bip koprmopaniit He mpocaTb 3aMiHUTH
MicIjeBi Ta Aep>KaBHI OpPraHU BAAAH, 2 HAAABATHU iM GpiHAHCOBY AOIIOMOTY B 3abe3IedeHHi
COL[iaAPHO-eKOHOMIYHHX IIpaB.'**

BurpaHit BUMip KOPIIOPATHBHOTO 30008 I3aHHS BUKOHYBATH CTOCYETbCS 3AIIUTAHHSL: SIK
MOKHa BUMIPSITH, 41 KOPIIOPAIIil BUKOHYIOTb CBOE 3aBAQHHS, sIKe BOHU 30008 s13aHi BUKOHATH?
Sk 3a3navasocs panime, Komirer OOH 3 exoHOMIYHHX, COIiaAbHMX Ta KYABTYPHHX IIPaB
PO3pOOUB IOKA3HUKY IIPAB AIOAUHY AASI MOHITOPHHI'Y AOTPHMAHHSI A€PYKaBaMU LUX 11pas.'**
Bonu MaroTh Ha MeTi HArASIAQTH 3a PeaAi3alli€lo ColiaAbHO-eKOHOMIYHIX ITPaB y HalliOHAABHUX
CHCTeMaX i ITOSICHIOBATH IIEPEIIKOAH, IIT0 BUHUKAIOTD. Tak¥M YMHOM, BOHU € BAKAUBUM iHCTPY-
MEHTOM AASI BAOCKOHAAEHHS METOAOAOTIT HATASIAY 32 COLIiaAbHO-eKOHOMIYHUMU ITpaBamu. >
Taxi ToKa3HUKY, 3 ASSIKUMH 3MiHAMHU, MOXKYTb TAKOXK 3aCTOCOBYBATUCS y Oi3HeC-KOHTEKCTi,
0CO6AMBO IPH OLHI}i BIPOBAAKEHHS OLHOK BIIAMBY Ha [IPaBa AFOAMHU. [X MOXXHa noaianTH
Ha CTPYKTYPHI, TOKA3HHUKHM IPOIleCy Ta pe3yabTary.'?” Taki MOKa3HUKH MAIOTh [ePCIIEKTHBHY
IepeBary HOPiBHAHO 3 TPAAULIITHUMH HATASAOBUMM OPTaHAMU 3 TOUYKH 30PY BUMiPIOBaHHS
IpaB AIOAMHK. BOHM TakoX MOXXYTb 3aIIpOIIOHYBATH KiAbKa IOPAA IIOAO 3abe3nedeHHs
piBHOTO 320e3IeYeHHs yCiX COLiaAbHO-eKOHOMIYHMX ITpaB. Taki mokasHuku mutatis mutandis
Moxke OyTH ITepepopMaTOBAHO B KOPIIOPATHBHHUI KOHTEKCT, OCKIABKH KOPIIOpaIjii TOBHHHI
CIIPUSITU AOTPUMAHHIO 3000B SI3aHb IJOAO BUKOHAHHS (amB. Tabammo 5.3).

Tabauys 5.3. Kaacudixanis KoprnoparuBHUX 30008 s13aHb: 30008 I3aHHSI BAKOHYBATH

IIpesenmugne kopnopamusHe 30608 A3aHHA Bunpasne xopnopamusne 30608 ’azanns
BUKOHY8AMU SUKOHY8AMU

JlormoMaraTtu MiCIIeBHM IpOMajiaM
y 3a0e3IeueHH] oS comiaabHO-
E€KOHOMIYHUMH TIPaBaMH.

CTBOpPUTH YMOBH JUTA 3 CHEHHS 0CO0aMH
COLIaJIbHO-€KOHOMIUHHX IPaB.

13+ Aus. Surya Deva, Regulating Corporate Human Rights Violations: Humanizing Business (Adington:
Routledge, 2012).

135 UN CESCR, General Comment no.14 “Ihe Right to the Highest Attainable Standard of Health,”
E/C.12/2000/411 (August 2000), para S7-58.

136 Eitan Felner, “A New Frontier in Economic and social Rights Advocacy? Turning Quantitative Data
into a Tool for Human Rights Accountability,” International Journal on Human Rights 9 Sur, no. 109
(2008): 126.

%7 De Schutter, International Human Rights Law, 480-81.
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IIpesenmusne kopnopamugne 30008 ‘A3anHs
BUKOHYBAMU

Bunpaene xopnopamusne 30006 ’s3amns
BUKOHYBAMU

[IparHyTH JOIOMOITH JepiKaBaM

y 3a0e3reueHHi Xxoua 0 po3yMHOTo
MIiHIMyMY COIaJIbHO-EKOHOMIYHHX MPaB,
0CO0IMBO B MICLIEBHX I'POMaJiax, ¢ BOHU
(hyHKII1OHYIOTb.

ChiBnpanioBary 3 ypsiiaMu i iHIIAMH
cy0’exTamu y 3a0e3MeueHHl PO3yMHOTO
MIHIMQJILHOTO PiBHSI COLIiaIbHO-
€KOHOMIYHHUX TIPaB.

bpatu yyacth y mapTHEpChbKHX BiTHOCHHAX
1 B34TH Ha cebe QiHaHCOBI 3000B’ I3aHHS
CIIPUSITH peaizaliii Gi3uIHuMHI 0cobaMu
COLiaJIbHO-€KOHOMIYHHX ITPaB.

CrBoproBaty BHYTpimIHI poHAN Ta pOOHTH
BHECKH y 30BHIIIHI (OHIH, 5IKI OY1yTh
BUKOPUCTOBYBATHUCSI 1JIs 3a0€3II€UEHHS TIpaB
Ha OCBITY, Xap4yBaHHs, OXOPOHY 310pOB’4,
HAaJIeXKHE KHUTIIO T BOLY.

3a0e3neynTr IpaBo Ha OCBITY, XapIyBaHHS,
OXOPOHY 310POB’s1, )KUTII0, BOLY VIS CBOIX
NPAIiBHUKIB Ta IParHyTH 3a0€3MeUnTH SIPO
IIUX [PaB YJICHAM MICIIEBOi TPOMaIH.

[pamroBatu 3 mpaniBHUKaMH,
Oprasi3allisiMi Ta MiCIIEBUMH IPOMaTaMH
3 METOIO TIOKpaIeHHsI 3a0e3meueHHs
COLIaTPHO-CKOHOMIYHHX TIPAB.

300608’ s13aTHCs OpaTH y4acTh

B iH(paCTPyKTYpHUX NPOEKTAX, OCOOINBO
Tam, Jie BiICYTHS ieprKaBa i MiclieBa
rpomaa.

Haparn dinancoBi pecypcu ist CIPUSHHS
OymiBHHULITBY iHPPACTPYKTypHHUX IPOEKTIB
y KPUXKUX CEPEelOBUIIAX.

BucHoBKM

KopmopaTuBHi 30608’ s13aHHS ¥ cdepi COIiaAbHO-eKOHOMIUYHMX IIPAaB BHUIIAUBAIOTH
HacaMIrepep i3 Hal[iOHAABHHX ITPABOBUX CHCTEM, MDKHAPOAHOTO IIpaBa Ta AOOPOBIABHUX
3000B'13aHb KOpIIOparjiit. BoHM MalOTh FOPH30HTAABHMUI XapaKTeP, OCKIABKH 3aCTOCOBYIOTBCS
MDK KOPIIOPAIIisSiMU i IPUBAaTHUMU 0cobamu Ta/abo rpynamu. Kopropanii MatoTs HeratusHi
Ta IIOTEHLiMHO IIO3UTUBHI 30008 SI3aHH L[OAO [IPAB AIOAMHH Y TAOOaABHOMY bi3Hec-cepea-
OBHIIi IOAO AOTPMMAHHS COIlia AbHO-eKOHOMIYHHUX IPaB, Ki MatoTh Tpu popmu. [lo-meprme,
HETraTUBHI KOPIIOPATUBHI 30008 sI3aHHS IOAO AOTPHUMAHHS COL}iaAbHO-eKOHOMIYHHX
IIpaB Terep yXke He CylepevArBi. BoHM BUMaraioTs Bip KOpIIOpariiii He pOOUTH IIKOAH
a60 He IOPYIIyBaTH COLiaAbHO-eKOHOMIYHI mpaBa. Kopmopariii moBuHHI 3a6e3neuyBaTu
IOBary COILliaAbHO-€KOHOMIYHMX IPaB Y CBOIX KOPIIOPAaTUBHUX I'PYIIaX T4, K IPABHAO, HE
IEePEeIIKOAXXATH KOPUCTYBAHHIO iHAMBIAYaAPHUMH COIIiaAbHO-€KOHOMIYHMMHU NPaBaMHu.
[To-ppyre, mo3uTHBHI 30008 A3aHHS KOPIIOPAIiil IIOAO 3aXUCTY CTOCYIOTbCS 3aXHCTY
COLliaAbHO-eKOHOMIYHHUX ITPaB ¥ IXHiX rA06aAbHUX AQHIJIOTaX IOCTaBOK. Taki 30608 s13aHHs
IOAO HAAEXHOI PeTeAPHOCTI B KOPIIOPATHBHUX IPYIIAX i 1032 HUMU OyAM BH3Ha4YeHi K
3000B’s13aHHS IOAO TTOBEAIHKH, a He SIK 3000B’s13aHHS 0AO pedyabTaTy. OpHAK Taki
KOPIIOPATHBHI 30008 13aHHSI [OAO ITPAB AIOAUHH € IIPOTPECHUBHIMH, 2 He HeTallHUMH, i €
060B’sI3KOBUMH AHIIIe CTOCOBHO MiHiMaAbHHX PiBHIB COIliaAbHO-eKOHOMiYHHX npas. Kpim
TOrO, BUHMKaIO4e 30008 A3aHHA BUKOHYBATHU BUMArae Bip KOpHoparjifi BHOCUTH QiHaHCOBI
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pecypcu AAs 3a0e3IedeHHs COLliaAbHO-eKOHOMIYHHUX IIPaB, 0COOAMBO B KPUXKOMY Cepea-
OBHII, A€ Aep>KaBHE YIIPAaBAIHHS [IepeBaXKHO BIACYTHE i Ae KOpropawil 3abe3nedyors
COIIiaAbHO-eKOHOMI4HI ITpaBa yepes 3AIFICHeHHS Aep>KaBHUX QpYHKIIiH Ha OCHOBI A€PXKaBHIX
AlrjeHsiit a6o AeP>KaBHOI BAACHOCTI. 3araaom 30008 s13aHHA BUMararoThb Bia KOpIIOpanjii
GiABII IIPO30POTO CIAKYBAHHS 3 IPHBATHUMH 0COOaMH Ta TPOMAAAMHU IOAO HACAIAKIB
KOPIOPATUBHUX OIlepariiil. SIk HeraTuBHi, Tak i MO3UTUBHI 30008 I3aHHS BUMAralTb
cIiBIparii KOpropariii i3 Aep>KaBHUMH OpraHaMH y 3abe3IedeHHi IpaBa Ha eeKTUBHUI
3aci6 mpaBOBOTO 3aXHCTY.

© U. A. Yepruy, 2021
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Hepneii Aernap Yepunu. Kopnoparnsni 30608’ s13aHHs 3 IpaB AIOAHHH y cdepi coniaAbHO-
eKOHOMIYHHX IIPaB

AHBoTanis. Y po3airl AOCAIAXKYIOTbCS 30608 A3aHHs 613Hecy y cepi coliaAbHO-eKOHOMIYHIX
npaB. ABTOp BUXOAWTD i3 PO3YMIHHS BAXXAMBOCTI COLIiaAbHO-eKOHOMIYHUX IIPaB AASL 3a0e3IIedeHHs
3ac00iB iCHYBaHHS AIOAEH Ta CTBOPEHHS AIOACBKHX MOXKAMBOCTEN, & TAKOXK QYHAAMEHTAABHOTO
ix XapakTepy 3 TOYKH 30PY 3AIFICHEHHS ITMBIABHUX i MOAITHYHUX IpaB. ABTOp TIeBeH, IO He AMIIe
A€p>KaBH, a I KOPIIOpaLlil MalOTh IEBHi 30008 sI3aHHA y cdepi cortiaabHO-eKOHOMIYHUX ITpaB. Uepes Te,
IO COLfiaAbHO-eKOHOMIYHI IIpaBa I1OB sI3aHi 3 piHAHCOBUMHE peCcypCcaMu, KOPIIOPALii MOXKYTb 3HAYHO
CIPHSATH X 3a0e3IIe9eHHIO B YMOBaX HECIIPOMOXHOCTI 3 60Ky AepiKaBH.

ABTOp pobHTDH aHAAI3 MDKHAPOAHHX AOKYMEHTIB, IIOPIiBHIOE HAIJiOHAABHI CHCTEMH IIPaBa, a TAKOX
inmi pxxepeaa (pilmeHHs AOTOBIPHUX OPTaHiB 3 MPaB AIOAHHH), Ha THACTABi 40T0 PO6GHTH BUCHOBOK
IIPO Te, 1110 KOPIIOPATHBHI 30008 I3aHHS OTPUMYIOTD CBOIO AETITUMHICTb BHACAIAOK TOPU3OHTAABHOTO

100 ISSN 2227-7153 Philosophy of Law and General Theory of Law 1/2021
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3aCTOCYBaHHS HaIliOHAABHOTO Ta MXKHAPOAHOTO IIpaBa IpaB AIOAMHU. Bia3HavaeThCs, 0 3HAYHY
POAD y mpotjeci yTBepAKeHHs 30008’ s13aHb OisHecy y cdepi coljiaAbHO-eKOHOMIYHUX IIPaB Bipi-
rpatots Kepisuux npunnumu OOH mopo 6i3uecy i npas aropunn, Kepisui npunmunun OECP aas
TPaHCHALIOHAABHHX ITIAIIPUEMCTB, Tro6aAbHUMI aorosip OOH i Tpucroponns pexaapanis MOIT
Ta iHIII.

ABTOD TaKOX aHAAI3y€ 3HAYCHHS AOOPOBIABHIX 3000B SI3aHHS SIK OKPEMHX KOPIIOPALliii, Tak i OKpeMUX
CEKTOPIB, IKi € 9aCTUHO BHYTPIIHbOI KOPIIOPATUBHOI IMOAITHKH, Ta BUCYBA€ AYMKY ITPO IX CYMHIBHY
IOPUAWYHY IIPUPOAY (lex imperfecta) , OCKIABKY BOHH He nepeA6aqa10Tb CaHKIIi} 32 IX MOPYyIIeHHs.

AHaAi3yr04l 0COOAMBOCTI KOPIIOPATHBHUX 30008 g3aHb y cdepi coniaabHO-eKOHOMIYHUX IIPaB,
aBTOp Oepe 32 OCHOBY HEraTHBHY Ta [IO3UTUBHY AUXOTOMIIO ITPaB AFOAMHH, & TAKOXK MIAXIA, BTIACHHIT
y MDKHApOAHOMY IIpaBi IIPaB AIOAMHU IIPO TPH TUIIH 30608 s13aHb y Cdepi [IPaB AIOAMHU — IOBAYXKATH,
3axumiary, 3abesnevyBaTy. ABTOp poOUTb BUCHOBOK, IIO y MEXaX KOXKHOTO i3 THIIB 30608B’s13aHb
IIOAO COLiaAbHO-€KOHOMIYHMX IIPaB KOPIIOPALil HECYTbh SK P E€BEeHTHBHI (HeI'aTI/IBHi i HOSI/ITI/IBHi) , TaK
i AesIKi KOpHUT'YBaAbHI (meraTHBHi Ta MO3UTUBHI) 30608 A3aHHS, 0COGAMBO TaM, A€ BOHH 3AIMCHIOIOTH
KOHTPOAB Ta/a60 BIIAVB y 6e3I10cepeAHiil GAU3BKOCTI Bis CBOIX Omepariil.

KAr04oBi cAOBa: KOPIOpaTHBHI 30008 I3aHHS; [IPaBa AIOAUHK; COLIIAABHO-eKOHOMIYHI [IpaBa;
6isHec i MpaBa AFOAMHH; KOPIIOPallil; Mi>XHapOAHE ITPaBO.

Hepneit Aernap Yepuma. KopnopaTnsabie 06513aTeapcTBa IO IpaBaM YeAoBeKa B cdepe
COITHAABHO-IKOHOMHYECKHX IIPaB

Annortanms. B pazpeae nccaeayrorcs o6si3aTeAbcTBa G13Heca B cdpepe COLHAADHO-9KOHOMUYECKIX
IpaB. ABTOP MCXOAUT U3 IIOHMMAHUS COIIMAABHO-9KOHOMHYECKHX ITPaB KaK BAXKHENIINX IIPEATIOCBIAOK
AASL 06ecIIedeH s CPEACTB CYIeCTBOBAHISI AIOAEH H CO3AQHHUE YeAOBEYECKHX BO3MOXKHOCTEN,  TAKoKe
HoAYepKUBaeT GpyHAAMEHTAADBHbIN HX XapaKTep C TOUKH 3PEHHS OCYI]eCTBACHHS I'PAXKAAHCKHX H II0-
AUTHYECKHX ITPaB. ABTOP YBEPEH, YTO He TOABKO TOCYAQPCTBA, HO M KOPIIOPAIIUH, IMEIOT OIIpeAeACHHbIe
00s13aTeAbCTBA B Cdepe COLIAABHO-9KOHOMITIECKHX IIpaB. TeM 60Aee, Tak KaK COLJAABHO-OKOHOMUIECKIEe
IpaBa O4YeHb TECHO CBA3AHBI C PUHAHCOBBIMU PeCypCaMH, KOPIIOPAIlui MOTYT 3HAYUTEABHO CIIO-
CO6CTBOBATD MX 0OECIIEUEHHIO B YCAOBUSIX HECOCTOSITEABHOCTH CO CTOPOHBI TOCYAQPCTBA.

ABTOp AeAaeT aHAAU3 MEXXAYHAPOAHBIX AOKyMEHTOB, CPaBHHBAeT HAlJIOHAAbHbIE CUCTEMbI IIPaBa,
a TakoKe APyTHe HCTOYHUKH ( peleHnst AOTOBOPHBIX OPraHOB 110 IIPaBaM YeAOBEKa), Ha OCHOBAHUM Yero
A€AAeT BHIBOA O TOM, YTO KOPIIOPATHUBHbIE 005I3aT€AbCTBA TOAYYAIOT CBOO ACTHTHMHOCTD BCAEACTBUH
TOPHU3OHTAABHOTO IPHMEHEHHS HALIMOHAABHOTO U MEXXAYHAPOAHOTO IIpaBa IpaB yeaoBeka. OTMeyaeTcs,
YTO 3HAYUTEABHYIO POAb B IIPOLIECCe YTBEPKACHHUS 00513aTeAbCTB OusHeca B cdpepe COLUAABHO-
9KOHOMUYECKHUX IpaB Urpaiot Pykosoasimue mpunnunst Opranusanus O6pepunennsix Haruit
(OOH) no 6usnecy u paBam YeA0Beka, PykoBoasimue npuanumnsl OpraHusalys 3KOHOMHYECKOTO
COTPYAHHMYECTBA U Pa3BUTHS AASL TPAHCHAI[IOHAABHBIX IIpeAprsiThil, TAobaabHsIit oorosop OOH
u TpexcropoHHss Aekaapanus MesxxAyHapOAHO!N OpPTaHH3AIMA TPYAQ U APYTHE.

ABTOp TaroKe aHAAMBUPYET 3HAYEHIE AOOPOBOABHBIX 00SI3aT€ABCTB KaK OTACABHBIX KOPIIOPALIUL,
TaK M OTA@ABHBIX CEKTOPOB, KOTOPBIe SBASIOTCS JaCThIO BHYTPEHHEH KOPIIOPATUBHOM ITOAUTHKH,
¥ BBIABHTAeT MbICAb 06 X COMHUTeABHOH ropuandeckoit mpupoae (lex imperfecta), mockoabky onu
He IIPeAyCMaTPUBAIOT CAHKITMH 3a X HAPYLIEHHUS.

AHaAM3HPYsT 0COOEHHOCTH KOPIIOPATUBHBIX 00S3aTEABCTB B Cdepe COLHAABHO-IKOHOMUIECKHX
IIPaB, aBTOP OepeT 3a OCHOBY HETaTHBHYIO H IIO3UTUBHYIO AUXOTOMHUIO [IPAB Y€AOBEKA, A TAKXKE IIOAXOA,
BOIIAOLIEHHBII B MEXXAYHAPOAHOM IIPaBe IIPaB YeAOBEKA O TPEX THIIAX 00S3aTeAbCTB B 00AACTH IIPaB
YeAOBEKa — YBaXKaTh, 3AIUINATD, 00eCIIeunBaTh. ABTOP ACAAET BBIBOA, YTO B IIPEACAAX KAKAOLO H3
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THIIOB 005I3aTEABCTB KOPIIOPALUK HECYTh KaK IIPeBeHTHUBHBIE (HeI‘aTI/IBHbIK u HOAO}KI/ITeAbeIe) ,
TaK ¥ HEKOTOpble KOPPeKTUPYIOLIHe (HeI'aTI/IBHbIe u l'[OAO)KI/ITeAbeIe) obs3areAbcTBa B chepe
COLIMAABHO-9KOHOMHYECKHX [IPAB, 0COOEHHO TaM, TA€ OHU OCYIIECTBASIFOT KOHTPOAD ¥ BAUSIHUE HAU
B HEITOCPEACTBEHHOM 6AM30CTH OT CBOUX OIlePALIMHIL.

KaroueBbre cAOBa: KOPIIOPATHUBHbIE 00S3aTEABCTBA; IIPABA YEAOBEKA; COLIAABHO-9KOHOMUIECKIIE
IpaBa; OU3HeC U IIpaBa YeAOBEKA; KOPIIOPALIMHI; MEXXAYHAPOAHOE IIPABO.

Jernej Letnar Cernic. Corporate Human Rights Obligations under Socio-economic Rights

Abstract. In the chapter it is examined obligations of business in the field of socio-economic rights
The author proceeds from the understanding of the importance of socio-economic rights to ensure
the livelihood of people and the creation of human opportunities, as well as their fundamental nature
in terms of enjoying civil and political rights. The author is convinced that not only states, but also
corporations, have certain obligations in the field of socio-economic rights. Because socioeconomic
rights are linked to financial resources, corporations can make a significant contribution to securing
them in case of state fragility.

The author analyzes international documents, compares national legal systems, as well as other
sources (decisions of treaty bodies on human rights), and he concludes that corporate obligations
gain their legitimacy due to the horizontal application of national and international human rights law.
Itis noted that the UN Guiding Principles on Business and Human Rights, the OECD Guidelines for
Transnational Enterprises, the UN Global Compact, the ILO Tripartite Declaration play a significant
role in promoting corporate human rights obligations in the field of socio-economic rights.

The author also analyzes the significance of voluntary commitments of both individual corporations
and individual sectors that are generally the part of corporate policy and suggests their questionable
legal nature (lex imperfecta), as they do not provide sanctions for their violation.

Analyzing the features of corporate obligations under socio-economic rights, the author takes as
a basis the negative and positive dichotomy of human rights, as well as the approach embodied in
international human rights law on three types of human rights obligations — to respect, protect, ensure.
The author concludes that within each of the types of socio-economic rights obligations, corporations
have both preventive (negative and positive) and some corrective (negative and positive) obligations,
especially where they control and/or or influence or in proximity of their operations.

Keywords: corporate obligations; human rights; socio-economic rights; business and human
rights; corporations; international law.
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Mpuxaiiro Capunn™

EKOHOMIYHMI AHATTI3 NPABA
TA 3AXUCT EKOHOMIYHUX | COLIATTbHUX TIPAB

Betyn

Ba’>XaIOYM Ha CKAAAHY CTPYKTYPY €KOHOMIYHHMX i COLIIAABHHX IIPaB, 30KpeMa IX

AOBeAeHHs i1 o6rpynTyBanHs (justification) y cya0BoMy HOpSIAKY, HAIpHKiHL

1€l cTaTTi 6yAe HapaHa KOPOTKA XapaKTEPUCTUKA OKPEMUM €KOHOMIYHHM i co-
IiaABHUM [IPaBaM, a CaMe: Ha IIPUKAAAIL [IpaBa Ha MeAMYHe 3abe3eueHHs OyAe HaBeAECHO,
HACKiABKM KPUXKa MeXa MDXX iIHAMBIAyaABHIMH Ta COITiaABHUMH ITPaBaMu. AAXKe MeAUdHe
3abe3IeueHHs SIK TaKe € BKAMBUM CKAAAHUKOM ITO3UTHBHUX OOOB SI3KiB A€PIKABH IIOAO
3aXMCTY IpaBa Ha KUTTs. Ha 11boMy IpHKAai 9iTKO BUAHO YHiBepCaAbHICTb IIPaB AIOAUHU
Ta AOBOAI YMOBHUII XapakTep IXHboI KAacudikarnii. Byae po3kpuTo ix 3abe3nedeHHs
KOHCTHUTYLIIMHOIO IOCTUIIEIO Yepe3 eKOHOMIYHMI aHAAI3 ITPaBa Ta MOro IiHHICHUN BUMID,
a TaKOXX BI/IPO6AeHi IMAXOAM IX 3aXHCTY aAMIHICTPAaTMBHOIO IOCTHUIII€I0, HAa AKIN ASKHUTD
OCHOBHe HABAHTAKEHH i3 3aXUCTY COL[iaAPHHUX IPaB. AAS IIbOTO OyAe 3p0OAEHO AeKiAbKa
3araAbHMX 3ayBar, SIKi CTOCYIOTbCS IPUPOAU TIAHOCTI AIOAMHH, COLIIaAbHOI A€PIKaBHOCTI
Ta IPUPOAU IIO3UTUBHUX 0OOB SI3KiB A€PIKaBH.

Y cTpyKTypi coLjiaApHUX IIpaB, Ha BiAMiHY BiA €KOHOMIYHUX, POOUTHCS aKI|eHT Ha
3AIICHeHHI TIO3UTUBHUX 000B SI3KiB aep>xaBu. HaToMicTb exoHOMIYHI ITpaBa, SIK i ITMBiAbHI,
XO4Ya TaKOX € HETaTUBHUMHU IO CyTi (T06To AAS IX 3AINICHEHHS Ma€ 6yTI/I MiHiMi30BaHe
Aep)KaBHe BTPYYaHH:), OAHAK Bip HUX KPHTHYHO 3aA€XKHTb iHPPACTPYKTypa PUHKY Ta
coniaabHa iHppacTpykTypa. Hampukaaa, mpaBo BAACHOCTI iIMIAIIIUTHO BKAIOYAE 060B’ 30K
CIIAQYyBaTH IIOAATKH, SKi € HillJO IHIIMM SIK iIHCTPYMEHTOM aAOKallil pecypciB, 30KpeMa Ha
PO3BHTOK coljiaabHOI iHYpacTpykTypH. 3i CBOro 60Ky, siK CBiAYNTH 60pOTHOA 13 MaHAEMi€IO
COVID-19, puHKOBi iHCTPyMEHTH Ha KIITAAT BiAbHOI KOHKYPeHIIii Ta BIAKPUTOCTi pHHKY He
€ AOCTAaTHDBO epeKTHBHUMH AASI BIATIOBIAHOI aAOKa1lii pecypciB, 360py Ta 06po6ku iHpopmaryii
(30KpeMa, po mernAeHHs YU HeOOXiAHOCTI MEAMYHUX MPeNapaTiB UM yCTaTKyBaHHS 260
OpraHisarii AOTiCTHKH), TPHKAAAOM YOTO € AOBOAI TPOOAEMHA iIHPPACTPYKTYPa MEAUHOTO
3abesneuenns y CIIIA 3 orasiay Ha coljieTaAbHHII iHTepec.

“Muxaiiao Bacuabosuy CaBunH, AOKTOP IOPHANYHUX HAYK, mpodecop, supekrop HAI mopiBHsabHOTO
Iy 6AIYHOrO IpaBa Ta MIXHAPOAHOTO IIPaBa, YXXIOPOACHKHI HAalliOHAABHUIL yHIBepCUTET, YKpaiHa;
npodecop, Ykpainchkuil BiabHui yHiBepcuTeT, Mionxen, OPH.
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Muxaino CaBumH

Y npomnoHoBaHOMY ece Oyae PO3KPUTO MeXaHi3M 3abe3edeHHs IPaB AIOAUHH KPi3b
IIPHU3MY €KOHOMIYHOTO aHAAi3y ITpaBa Ta 3BXKyBaHH: KOHCTUTYI[IMHUX IIHHOCTe!. Y nepImiit
4acTHHI 1je 6yAe PO3TASIHYTO y KOHTEKCTI ALIABHOCTI KOHCTHTYIHMHOI FocTHINL. Y ApyTiit
YaCTHHI aKI[eHT 3po6AeHo Ha POAi AAMIHICTPaTUBHOI FOCTHINII Y 3aXMCTi COLliaAbHHX IIPaB,
30KpeMa y CBITAl OPUAMYHOTO KOHCTPYIOBAaHHS IIPaB AIOAMHI. byae mpoaeMoHCTpOBaHO,
IO K OCTAaHHE BiAPi3HAETHCA Bip KOHCTPYIOBAHHS IHAMBIAYaAPHUX IIPaB, IO 3YMOBAIOE
FOPU3OHTAABHY Ta BEPTUKAABHY CTPYKTYPY coljiaapHux npas. HacamkiHerp Oyae BUCBIT-
aeno differentia specifica 3axucTy AOCAIAXYBaHHX ITPaB Ha IPUKAAAL IIpaBa HA CBOOOAY
BHOOPY pOAY 3aHATTS i mpodecii sIK eKOHOMIYHOTO Ta IIpaBa HA MeAMYHe 3abe3redeHHs
SIK COLIiaABHOTIO IIpaBa.

I. 3axmcT couianbHMX NpaB KOHCTUTYLIMHOIO IOCTULIIEID
Ta eKOHOMiYHMM aHani3 npasa

AocAip>KeHHS MpaB COIiaAbHOTO M €eKOHOMIUYHOTO XapaKTepy Ta IX CTBEepPAXKEeHHS
( justiﬁcation) KOHCTHUTYLIIMHOIO IOCTHIIIEI0 OB 513aHO 3 AUAEMOI0 eKOHOMIYHOTO aHaAi3y
IpaBa Ta 3BXyBaHHIM/ 6aAaHCYBAHHSM LIHHOCTSIMU Y IIpaBi. SIcKpaBUM IPUKAAAOM LIbOTO
€ AOBOAI KOHTpaBepciiiHe pimeHHs PepeparbHOro KOHCTHTYHiHHOTO cyay HiMeuunnn
(OKC Himewunnn) ip S Tpasus 2020 p., IKUM BiH, CIMPAIOYKCh Ha AOKTpuUHY ultra vires,
BU3HAB [IOPYLIEHHS 3aCaA MPOIOPIHIHOCTI 3 00Ky EBPOIENCHKOrO [IeHTPAABHOTO OAHKY
(ELIB) npu sanposapxenti npozpamu the Public Sector Purchase Programme (PSPP),
IPHU3HAYEHOI AAST OOPOTHOMU i3 KOPOHABIPYCOM Ta IOIIEPeAXKeHHS HeTaTUBHUX eKOHOMIUHHX
HACAIAKIB.

MeToAOAOriIYHOIO OCHOBOIO AASI BUPIIIEHHS 1[i€l AMAEMU € BUCBITACHHS npo6AeMaT14K14
yepe3 QyHAAMEHTAAbHI NMPUHIUIIM NIPaBa, sIKi CTAHOBAATD HAAIIO3UTUBHY OCHOBY
KOHCTHUTYLIFHOTO MOPSIAKY 1 3B’ I3yI0Th ycTaHOBYY BAAAY.' OCKIABKE BOHH PO3TASIAQIOTHCS
SIK YHIBEPCaAbHI IIIHHOCTI, TO BIAIIOBIAHO IPH IX TPAaHCIO3UIil YU IepeHeCeHH] Ha
HaI[iOHAAPHMHI KOHCTUTYLIIMHUI ITOPSAOK BiA6yBaeTbC51 IHCTUTYLIIOHAAI30BaHUM MPOLIEC
COLIIaAbHOI'O BIIOPSAAKYBAaHHS 3TiAHO 3 BUMOTAaMH IPaBa Ta IPUCTOCYBAHHSA AO IIMCAHHUX
TEKCTIB, [IPOLIECIB Ta METOAIB y PAMKAX 3aCO0iB OPUAMYIHOTO 3aXHCTY I yXBAAEHHS CYAOBHX
pimens.” Y TAKMX paMKaX KOAi3ist MiXX eKOHOMIYHIM aHAAI30M IIpaBa Ta IPOIOPLIAHICTIO
€ iepapXivHOI0 — eKOHOMIYHHI AHAAI3 3aTParT i OAAr BUpIIIYEThCS Yepe3 3aCaAr IIPOLIOPLFHOCTI,
OCKiABKH ITeBHi 3aTpaTH 3yCHAb Ta peCypciB MalOTb IIeBHY AeTiTUMHY MeTy. Takoio MeToIo
Y CYCIIIABCTBI, sIKe OpraHi3oBaHe y KOHCTUTYILIIHY AepKaBy, 0 6a3yeThCsl Ha COLIiaAbHIl

! Amutpuit Illycrpos, “HapAKOHCTUTYIIMOHHBIE HOPMBI B KOHCTUTYLJMOHHOM Iipase,” CpagHumeivtoe
koncmumyyuonroe o6o3penue 1(140) (2021): 103; Koupaa Xecce, Ochosbl korcmumyyuontozo npasa
OPT, pea. H. Cupoposa, nep. E. Cupoposoii, 11-e usp. (Mocksa: FOpuamnueckas auteparypa, 1981),
S0-51.

*Rober Leckey, “Remedial Practice Beyond Constitutional Text,” The American Journal of Comparative
Law vol. 64, issue 1 (1 March 2016): 1-35; Ran Hirschl, “On the Blurred Matrix of Comparative
Constitutional Law,” in The Migration of Constitutional Ideas, ed. Sujit Choudry (Cambridge University
Press, 2006), 39.
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IHTerparii Ta CIiAPHUX 3YCHAASX IIOAO AOCATHEHHS CYCIIIABHO 3HAYYIIUX ITiAeH, € AFOACBKE
IACTS i AFOACHKA TiAHICTb.

3oxpema, y npoMy KOHTeKCTi MapTin I'bonmHep nume mpo MOXAUBICTD 3apOAKEHHS
IOAINOASPHOrO mpaBonopsaKy B €sponeiicokomy Corosi (EC), 3Bakaroun Ha paBoBuUil
maropaaizm.® Iiakom caymso BiH 3ayBaxye, mo “OKC He MOXe HaB'I3yBaTH BAACHI CTAHAAPTH
nponopuiitocti moao Cyay €EC.”* VIaeTbcs PO MpUHIMII Cy6CHAIAPHOCTI, 3TIAHO 3 IKHM
BU3HAYAETHCS NIeBHUI MeXaHi3M IlepepOo3I0Aisy TOBHOBAXEHD MK Pi3HMMU ITOBepXaMH,
mabasiMu BAaau. KoAu 5k ME rOBOPUMO IIPO IPABOBHI MAIOPAAI3M, TO TYT iAeThCS IIPO
HeAepXKABHUX areHTiB, ki O0epyTh y4acTh y TBOpPeHHI IpaBa. A IOpyIIeHa MpobAeMaTHKa
CTOCY€TbCS HaplAeHHS OQIiIliHIMI MOBHOBRXXEHHSIMU OpraHiB my0Oaiunol Baapu. Huwi
HaAIA€HHS IPUBATHONIPABOBUX areHTiB QpyHKIIIMH [JeHTPAABHOTO OAHKY HAI[iOHAABHHX
Aep>KaB 41 HAAHAITIOHAABHUX 00 €EAHAHD He OTPHMYy€E CBOTO CXBaAeHHs. 30KpeMa, BepxoBHuit
cya Ecronii 3a3nauus, mo LlenTpasbnuit 6auk EcToHil He YIIOBHOBa)XEHUM BHUITYCKATH
€CTOHCDHKY BaAIOTY — KPOHY, X04a Ije popMaAbHO repepbadeHo ct. 111 Koncrurymnii Ecroii,
OCKiABKHM BOHA M€ iHTePIIPeTyBaTUCS Y3IOAXeHO 3i cT. 106 AoroBopy nmpo 3acHyBaHHS
€BpOIENChKUX CIIIBTOBAPUCTB, sika mepepbadae Gpyrkuii €116 moao BusHaueHHS AiMITIB
AASL BUITYCKY €BPO HalliOHAABHHUMH IjeHTpaAbHUMHU 6aHKaMu. CyA BUXOAMB 3i MipKyBaHb,
mo “npaBo €C cTaA0 OAHIEIO 3 OCHOB TAYMaueHHs Ta 3aificHenns Koncrurynii” Ta
“KoHCTHUTY1Iisl MOBMHHA TAYMaYUTHCS B IIOEAHAHHI i3 3akoHOM npo 3Mminy KoncTuTymii
[moB’s3aH0i i3 BxoaxenHsaM Ecrownii 8 €C].”

Husxka aBropis,’ six i cam ®KC y cBoeMy pimieHHi,” 3 bOro IPUBOAY YOMYCh 3BEPTAIOTh
yBary repeBa)KHO Ha IPUHIHII IPOIIOPLIFHOCTI, 10 HiOU TO Iisl IporpaMa IOPYIIye HOro.
Xoua y mpaBonopsiaAky €C Ijeit IPUHITUII MOEAHYETHCS i3 cybcupiapricTio. OpHAK SIKIO
MIAeTHCS IIPO MOBHOBaXKeHHs iHcTUTYTIB €C, 30kpema ELIB, To TyT cKopimme caip 6yao
TOBOPHUTH IIPO Cy6CI/IAiapHiCTb.

ITpo nponopuifiHiCTh AOpeUHilile FOBOPHUTH, KOAU MOBUTBCS IIPO CBOOOAU Y pamkax €C
Ta TapaHTil IpaB, sIKi BUIIAMBAIOTH i3 XapTil ocHOBomoAoxHUX Tpas €C. fkmo rosopuru
MPO IPUHIUIT ultra vires, To 10ro AOBOAI CKAAAHO 3aCTOCOBYBAaTH HALIIOHAABHOMY OpPTaHYy,
sxuM € OKC, oo HapHanioHaapHux oprauis, sikumu € ELIB i AtoxceMbyp3pkuit masary

*Martin Hopner, “Proportionality and Karlsruhe’s Ultra Vires Verdict. Ways Out of Constitutional
Pluralism?” MPIfG Discussion Paper 21/1 (2021), https://pure.mpg.de/rest/items/item 3283151/
component/file _3283887/content.

*Ibid, 13.

5 Eesti Vabariigi pohiseaduse tiiendamise seadus, 6 jaanuar 2004. RT I 2003, 64, 429, https://
www.riigiteataja.ee/akt/PSTS.

¢ Matthias Goldmann, “The European Economic Constitution after the PSPP Judgment: Towards
Integrative Liberalism?” German Law Journal 21(5) (2020): 1058-77; Hans-Jiirgen Hellwig, “Die
Verhiltnismifligkeit als Hebel gegen die Union: Ist die Ultra-viresKontrolle des BVerfG in der
Sache Weiss noch mit dem Grundsatz der Gewaltenteilung vereinbar?” Neue Juristische Wochenschrift
73(35) (2020): 2497-503.

7BVerfG, 2 BvR 859/15.
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IPaBOCYAAS i3 Fioro pimennsimu y crpasax Weiss® Ta Gauweiler.” Takum 4MHOM, aHaAI3
pimenns OKC Himewunnu y cripasi PSPP Ta mipxopy Ilaaary mpaBocyaas €C cBipauTs
TpO Te, IO MUTAHHS aAoKalii pecypcis (iX CIiBBiAHOIIEHHS Ta PO3MOAIAY MiX HapHA-
1iOHAABHHM i HallioHaAbHMMH piBHAME Beepeauti €C) 3AINCHIOETbCS Yepes MPU3MY 3acap
IPOMOPILIHOCTI Ta cyOcuaiapHOCTi. e Takoxx BepriKy€eThCs IIOAO TPAKTYBaHHS 3aCaAU
ultra vires, yepes 5Ky BU3HAYA€THCS AA€KBATHICTh 3aCTOCOBYBAHMX 3aXOAIB HA IIPEAMET
3ailicHeHHs noBHOBaXKeHb E1ID y pamkax, BusHaueHHNX ycraHoBunMu akTamu €C.

ITopiBHSHHS eKOHOMIYHOTO AHAAI3Y ITPaBa, B OCHOBI SIKOI'0 A@KUTD BU3HAYEHHS 3aTPaT
110AO 3a0e3IeueHHs ITPaB, Ta [iHHICHOTO ITAXOAY, SIKHI IlepeAbavac aHAAI3 3aCTOCYBAHHS
IPaBHA 3 YPaXyBaHHSIM 6aAaHCY IyOAIYHUX iHTepeciB, IPU3BOAUTD AO TAKHX MipKyBaHb.
ITs mpobaeMaTyiKa YacTKOBO BUPINIYETHCS y PAMKAX MPHHIUITY IPOIOPIIHHOCTI, KU
CTaB BU3HAHUM Y IIPaBO3aCcTOCYyBaHHi. X04a Ha HbOTO iCHYIOTb Pi3Hi TOUKH 30PY, OCKIAbKH
BiH PO3IASIAQETHCS SIK METOAOAOTIYHUI IHCTPYyMEHTApiil 0OMeXXEeHHSI AEPXKABHOI BAAAH,
i sIk miacTaBa AAsL 0OMexxeHHs npaB AloAuHH.'® MapTin ['bomHep Tak omucye MeTOAUKY
3aCTOCYBaHHS IPUHIUITY IPOHOPLiHOCTI: !

Iepuwuii eman — npo npudamuicme (aromepramusHi mepminu: dopeuricmo, payioHasbHuil
38’30k ). Cyd sanumye, wu 30amuuii akm docsemu ceoei npasomiproi (lawful) memu.

Apyeuii eman — npo Heobxionicmv. Cyd 3anumye, 4u He 8uxo0umv akm 3a mexi HeobxidHo20,
iHaKULe KAXCYU: HU € 6iH MIHIMAALHO 00maxcyiouuMm. Tum MeHULe KM € 0OMAACYI0UUM, UM
MeHule BiH 3ABAKNCAE KOHCMUMYYITIHO 3AXULYEHUM NPABAM NOCIPANIAAUX.

Tpemiii eman cmocyemubcs 6aiancy mix sampamamu ma éuzodoro (ymosu: adexsammicme,
npuiinsmuicme, nponopyiiinicme strictu sensu [npasurviuie, 6arancysanns — M. C.]). Cyd
3BAKNCYE 3MEHULEHHS KOPUCIYBAHHS npasamu npomu 3006ymoi euzodu. Y ceimai yiei uacmumnu
mecmy mipa € nponopyitino Auwe y Momy eunaoky, SKkujo ii mepminosicmo nepesumyye
npasonopyuienns 3 60Ky nocmparoaux.

ExonoMiuHmi aHaAi3 r[peuz,a12 3aPOAMBCA ITiA 9aC AOCAIAYKEHHS AEAIKTHOT'O | KOHTPAKTHOI'O
IpaBa sIK HOPIBHSHHS 3aTPar i 6Aar, ki HAOYBAIOTHCSI IPU 3AIMCHEHH] TEBHIX IIPABOYKHIB.

§ Cmpasa crocyBaaacs ob6rpynroBanocri nporpamu €116 mopo nmpupbaHHs Aep>kaBHUX 06Airarniit
Ha BropunHHUX punkax (mporpama PSPP) y ciTai sakonopasctsa €C. 30kpema, 3 OTASIAY Ha HH3KY
YMHHHMKIB, IO MiABUITYIOTh PU3HUK CEPEAHPOCTPOKOBOTO 3HM)KEHHS LIiH B YMOBaX eKOHOMIYHOI KPHU3H,
110 cripuunHsie puskk aedasii, E1TB npuitass y 6epesni 201S p. mporpamy mpuAGaHHS ypsiAy oOAiranil
Ha BTOPMHHMX puHKax — nporpama PSPP. Aus.: CJEU Case C-493/17 — Weiss and Others, Judgment
of the Court (Grand Chamber) of 11 December 2018.

? CiipaBa CTOCYBaAaCs CIIBBIAHOLICHHS MDXK IiAsSIME MOHeTapHOI moaituky €1]B i koHCTHTYifHIX
IIPUHIUIIIB BIATIOBIAHO AO 3aca MepeAadi MOBHOBaXKeHHAM iHCTUTYLisIM €C Ta IponopuifHOCTi. AMB.:
CJEU Case C-62|14 — Gauweiler and Others, Judgment of the Court (Grand Chamber) of 16 June 2015.
19 Cranicaas ITorpe6rsix, “TIpuHIIIT IpOMOPIHAHOCTI SK 3araAbHUI IPUHIMI 1paBa,” IIpaso Yipainu
7 (2017): 39-46; P. Yurn u A. Ilaito, “KOHCTUTYLIMOHHBIE IJeHHOCTH B [IPAKTHKE KOHCTUTYLIMOHHOTO
npasa Benrpun,” Koncmumyyuonnoe npasocydue 1(35) (2007): 79-124.

" Martin Hopner, Proportionality and Karlsruhe’s Ultra Vires (2021), 8-9.

"2 Anthony Ogus, “The Economic Approach: Competition Between Legal System,” in Comparative Law.
A Handbook, eds. Esin Oriicii and Nelken David (Bloomsbury Academic, 2007); Niels Petersen and
Emanuel V. Towfigh, Economic Methods for Lawyers (Edward Elgar Publishing, 2016).
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OcHoBONOAOXHMK 11bOTO HanpsaMy, Porassp Koys, BuaiasSs opranisamiiigi 3arparu, A0
SIKMX BIAHOCHUB TaKOX 3aTpaTH, OB 3aHi 3 AAMIHICTpaTUBHUMHU HPOHEAYP&MI/I.13 SIximo
eKCTPAIlOAIOBATH Ha Ile TeHACHIIIO YPSAIB A0 HAAMIPHOTO AMPMKU3MY, IO CTaB UM He
$ipMOBUM CTHAEM KPaiH i3 TOTAAITAPHOIO CHCTEMOIO YPSIAYBAHHS, TO i CbOTOAHI B YKpaiHi
icHye mpobaeMa 3abe3nedeHHs 6AAAHCY IIPUBATHOTO i IyOAIYHOrO iHTEpeciB Ta GiAbIx
rapMOHIMHOTO PEryAIOBaHHS, A€ CAiA HAAABATH BCE XK TAKH IIepeBary MpUBaTHOIPaBOBUM
incTpymenTaM. IIpuHIIUI NpoOnOPIifHOCTI € BaXXAMBUM IIPH BU3HAYEHHI 3acap 3aIlo-
6iranns AMCKPHMMiHaLii Ta rapaHTyBaHHA PIBHOIO AOCTYIIy AO COIIiaAbHOI Aomomoru.
Boanouac aocsia pisabHOCTI KorcTuTynifinoro Cyay Ykpainu (KCY) 3Hae BUKpPHBACHE
3aCTOCYBAHHS IPUHLUITY IPOMOPLIMHOCTI, KOAU 3 [IOCUAAHHSM Ha L€l MIPUHIUII BCyIIeped
3acap 6araHcyBaHHs Ta po3yMHOCTi (reasonableness) Cya BusHaB 3a AeraabHe CKOPOYeHHS
PO3Mipy colliaAbHUX BUIIAAT YPSAOBOIO IIOCTAHOBOIO, @ HE 3aKOHOM K aKTOM ITAPAAMEHTY,
IIJO BOAOAI€ BHILJOIO FOPHAMYHOIO craok0."* HacnipaBai mpunImn nponopuifiHocTi norpebye
$irirpaHHOTO BOAOAIHHS TEXHIKOIO 06rpyHTyBaHH}1 CYAOBHX pillleHb Ta moral integrity
(A06pouecHOCTi, MOPaAbHOI 1iAICHOCTI) 3 60KY KOHCTHTYILIHHUX CYAAIB.

ITonpu 11e, odinifine AepkaBHe NMpaBOBe PETryAIOBAHHA iCTOTHO BIACTA€ Bip AMHaMiKu
xuTTs y cdepax IT-mpaBa, TPyAOBUX BIAHOCHH, MeAMYHOTO 3abe3medenHs. OcTaHHs
cdepa B YkpaiHi B3araai BUTASIAQE BKpal aHAXPOHIYHOI0, a pOPMaAbHI iIHCTUTYIIII AABHO
BXXe BUTiCHeHi HeOpMaABHIMHU iHCTUTYIISIMH, BepXiBKOIO aiicbepra sSIKHX BUTASIAAIOTD
IPUBATHI MEAMYH] KAIHIKH, SKi AOBOAL 9acTO QYHKITIOHYIOTb Y AOCHUTD TiCHiM 38’310 i3
KOMYHAAbPHUMH YU A€P>KaBHUMHM MEAMYHUMH 3aKAAAAMH.

Buxops4n i3 MIXAMCITUIIAIHAPHOTO aHAAI3Y MI’KHAPOAHOTO Ta KOHCTHTYIIIHHOTO
IHCTpyMeHTapilo 3aXUCTy COLIIAABHHX ITPAB, CAiA BUSHAYUTH IIO3UTHUBHI 00OB I3KH AepPXKaBH,
SKi IPH IIbOMY He MOXYTb IIOCATATH Ha CYTHICHUI 3MiCT IIpaBa. Y IJbOMY BiAHOILIEHHI
€ BaxxauBoio ropucnpyaernis KCY, axuit Bkasa Ha Take:

<...>Aep>KaBa, BUKOHYIOUH CBill TOAOBHHIT 000B 130K — yTBEPAKEHHS | 3a6e3medeHHs IIpaB i CBOO0A
atopunH (dactuna ppyra crarti 3 Koncturyuii Ykpainu) — moBUHHA He TIAbKH yTPUMYBATHCS
BiA TOPYIIEHb YX HEP ONIOPLIHHUX 0ob6MexeHb paB i cBOOOA AFOAMHH, aA€ 1 BYXUBATH HAAEKHUX
3aXOAIB AAS 3a0e3IeyeHHSI MOKAUBOCTI IX ITOBHOI peaaisanil KOXXHHM, XTO nepeGyBae mip 11
IOPUCAUKINI€IO. 3 IIi€I0 METOI0 3aKOHOAABEIIb T iHIII OpraHu r[y6Aqu0'1' BAAAU MAIOTh 3a6e3r1equaTI/I
epeKTHBHE IPaBOBE PEryAIOBAHHS, SKe BiATIOBIAAE KOHCTUTYIIIMHUM HOpPMaM i IPUHIIUIIAM, Ta
CTBOPIOBATH MEXaHI3MH, HeOOXiAHI AAS 3aA0BOAEHHS OTpeb Ta inTepecis aropunu. IIpu ipomy
IOCHAEHA yBara Ma€ Gy TH 30cepeA)keHa Ha 0COOAMBO BPa3AMBHX KaTeropisax oci6< ... >

13 Coase Ronald, “The Problem of Social Cost,” Journal of Law & Economic 3 (1960).

*Katharine G. Young, “Proportionality, Reasonableness, and Economic and Social Rights,” in Proportionality:
New Frontiers, New Challenges, eds. Vicky C. Jackson and Mark V. Tashnet (Cambridge: Cambridge
University Press, 2017), 248-72.

'SMaroTbcs Ha yBasi pimenns KCV Bip 26.12.2011 p. Ne 20-p/2011 Ta Bip 25.01.2012 p. Ne 3-pr/2012
Y CBOEPIAHHIA, SIK I 0T HAa3UBAIO, IIePioA “MIKPI3ABSIHUX CyTiHKIB.” B ocTaHHbOMY pimenni N¢ 3-pm/2012
KCY HasiTp He moraub6UBCS i AOBOAI LIUHIYHO ITOCAABCS Ha CBOE TONEePEAHE PillleHHs.

!¢ Pimenns Koncruryuniitnoro Cyay Ykpainu N 2-pr/2016.
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3 TOYKHM 30py IPABOBOI IPUPOAM Ta IOPUAMYHKX FAPaHTIH MK MpaBaMu i cBo6opaMu
He icHye cbOTrOAHI icToTHOI pisHuI. Yepes criBBiAHOIIEHHS eK3ere3u TEKCTY Ta HOro
COIIIaAPHOIO KOHTEKCTY CAiA BU3HATH, IO CMHCAOBI KOHOTAIIiI CcBOOOAM Ha paHHIX eTamax
€BOAIOIII IIPaB AIOAMHU IOAATAAU B TOMY, IIJO HE iCHYBaB IXHIl AOKAAAHUI KaTaAOT, SKHMH
IIOCTYIIOBO PO3IIMPIOBABCSA 3aBASKH iHTepIIpeTalil B AOKTPHHI Ta CyAOBifl MpaKTHIL.
Koucrurymifine i 3akoHOAABYe BU3HAYEHHS 3MICTY IIIX CBOO0A BIAOYBAAOCS Y IIbOMY PyCAi
SIK IIeBHA BepUQiKallis Ta CTBEPAKEHHA iAell K 3aTaAbHOTO IIPAaBOBOIO iMIIepaTHUBY, KM
HAKAAAA€ 0OOB SI3KU Ha AepKaBU. Y TaKMIl CIOCi6 mpaBa i CBOOOAY AIOAMHE HAOYBaIOTDH
MOPAABHOTO Ta JOPUAUYHOIO CMHCAOBOI'O HaBAHTAXKEHHS. 3BiACH, BAACHE, CTAHAAPT II0-
BOAJKEHHS ITy 6AIYHOT BAAAH i3 TpUBaTHUMU 0co6amu: 1) pO3rasiAATH BUMOT'Y 0CO6H TpH ii
3BEPHEHHI AO OPraHy BAAAM SIK [IPAaBOMIPHY, BUXOASYH i3 CEPBICHOI IIPUPOAH Iy OAIYHOT BAAAK
(ct. 3 KoHcTuTywii HakAapae Ha My6AIIHY BAAAY 060B I30K yTBEPAXKYBATH i 3a6e3edyBaTH
IIpaBa AIOAMHH); 2) BUMOTA PO3CAIAyBaHHS BCiX icTOTHNX 06CTaBUH, IO MOPYLIYIOTHCSA
y 3BepHEHHI IIPUBATHOI 0COOH; y pasi, SIKIO Ije MUTAHHS BIAHOCHUTBCS AO KOMIIETEHIIiI
iHIIOrO Oprany BAAAM, TO TaKe 3BEPHEHHS CAiA HAIPABUTH 32 MABIAOMYICTIO; 3) MpaBo Ha
Y4acTb y IIPOLIECi PO3TASIAY Ta yXBaAeHHS pillleHHs BCix 3aiHTepecoBaHux oci6; 4) mpaso
0co6u OyTH 3aCAyXaHOIO Ta TOAABATH Y IIUX IHASIX OYAb-SIKY iHpOpMaILiio, sika Mae icToTHe
3HAUEHHS AAS yXBAaACHHS CIIPABEAAMBOTO PillleHHs; S) BUMOTa 06T PYHTOBAHOCTi BAAAHOTO
pillleHHS i3 HAAEKHOIO IOPUAUMHOIO APTyMeHTaLi€l0; 6) rapaHTist OCKApIKeHHS BAAAHOTO
PIIIEHHS A0 CYAY 9M AO BHUILOI CYAOBOI IHCTaHIIil; 7) epeKTHBHICTD 3aco6y IOPUAUIHOTO
3aXHUCTY, SIKHI Ma€ OyTU AlEBHM, a He IAF030PHUM i CYTO TEOPETUIHUM.

Hamnpukaag, i3 To4ku 30py no3umuenux 0606 93kié dep#asu 3aXycCT IPaB BHYTPILIHbO
nepewmimennx oci6 (BI1O) noasrae B 06AamTyBaHHI MOKAMBOCTE#t AASI TOCEASHHS Y MiCIISIX
HOBOTO IIPOXXUBaHHsL 3 Iiieto MeTol0 y 3akoni Yipainu “TIpo 3abe3nederns mpas i cBo60p
BHYTPIILIHBO IepeMilfeHnx 0ci6” Mae 6yTH epeabadeHO HU3KY MeXaHi3MiB 3abe3medeHHs
BHOOPYHX [IPaB, [IPaBa Ha COL{laAbHY AOIIOMOT'Y Ta AOCTYITY AO KUTAQ. OAHAK 6araro i3 ux
MeXaHi3MiB HAA€XXHUM YMHOM He AIIOTb, OCKIABKH 3aKOHOAABYE PEryAIOBAaHHS I AMIHIOETbCS
I1i A3aKOHHHUMH aKTaMH, SIKi BUKPHBAIOIOTb CYTb I]bOr0 3aKOHY, HAAQIOUH IIHPOKY CBOOOAY
PO3CyAy aAMiHICTpalil, @ TAKOX He 3abe3IeueHe HAASXKHIMHU 3aXOAAMU [OAO OYAIBHUIITBA
xuTAa Arst BITO un pospobxu KpeAuTHUX IIporpam Aast 6yaiBaunTea sxutaa BITO. Tlpu
IIbOMY Aep>KaBa IHTEHCHBHO He BUKOPHCTOBYE Cy4acHi iHpOpMariiiHi TeXHOAOTII, sIKi 61
AaBaam 3Mory peectpysaru Tix BITO, siki moTpe6yioTh peaAbHOTO 3aXHCTY Yepes CIPUSHHS
AEP’KaBH Y iX IpaljeBAAIITYBaHHI Ta IIONIYKY, BUOOPI Ta HAAAHHI KUTAA 32 HOBUM MicIjeM
P OXXKMBAHHA.

IIpu ropupnysniit aprymenTanii pimens KCY icToTHe 3HAYEHHS Ma€ AOACPKAHHS ITPABHA
IOPUAUYHOIO CHAOTI3MY, KUH 3 YPaXyBaHHAM IPUPOAM KOHCTUTYLIMHOI IOCTHUIII Ma€e
NOTPiitHMI XapakTep: 1) BU3Ha4aTH PAKTHYHHMI CKAAA CIIPABH 3 ypPaxXyBaHHSAM BHMOTH
BCTAaHOBAEHHS KOHCTHTYLIIHOCT] POIjeAyPH yXBaAeHHs IPAaBOBOTO aKTa; 2) HACKIABKU
iCTOTHHM Ta 3HAYYIIMM AAS HALIIOHAABHOI IPAaBOBOI CUCTEMH € IIOPYILIEHHS Cy0 €KTUBHOTO
my6AiHOrO NpaBa; 3) Cy6CHAIAPHICTD KOHCTUTYLAHOI CKApTH Y CHCTeMATHI}i [IPABOBOTO
3aXHCTY.
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OCKiABKHM ChOTOAHI 3aTAAPHOBU3HAHUM € CHHTeTHYHE IIOEAHAHHS allPiOPHOTO Ta
[IO3UTHBHOTO BH3HAHHS IIPAB AIOAMHH, TO 3a3HaueHa MPOOAEMATHKA ITepeMilaEThCs
Y IDAOLIMHY iHTepIpeTalil IpaB AIOAMHM:

OcHoBa 11paB He € Hi TO3UTUBHO-IIPABOBOIO, Hi TAKOIO, IO BUITAMBAE i3 3AKOHY: BOHA HAAIIO3UTHBHA.
AAs Toro mo6 3’;{cyBaTI/I MIPUPOAY LIiE] OCHOBH, HeobxipHe il TAYMaY€HHS 3 aHTPOIIOAOTIIHO],
TeAeOAOTiuHOI, $pir0coPChKOi, icTOpUUHO] i MPUPOAHO-TIPABOBOI TOYOK 30pY. I XpHucTUIHCDKe,
i cexyAsipHe ITpaBo BH3HABAAO Lji [IpaBa He iHaKIIe SIK po3yMHe paBo. SIke 6 00rpyHTyBaHHs He
obupaAocs, icHyBaHHSI [IPaB AIOAUHU 3aCHOBAHE Ha AOAEPKABHUX 3acapax. Taka AOAep)KaBHA
SIKICTD IIPaB AIOAMHU IIPOHU3YE iCTOPIIO HAIIMX OCHOBHUX IIpaB.'”

Y npakruii 3abesmneueHHs npas i cBO60A eKOHOMIYHOTO Ta COI[iAABHOTO XapaKTepy
BaXXAHBOI pOAl HaOyBae AOKTPHMHA TOPU30HTAABHOTO epeKTy KOHCTUTYIIii Ta OCHO-
BOIIOAOXKHMX IIPaB i OB’A3aHe 3 HUMH KOHCTHTYIIFIHO KOHQOPMHE TAyMadeHHs 3aKOHiB.
AOKTpHHa TOPU30HTAABHOTO €(peKTy OCHOBOIIOAOXKHHX ITPAB MAa€ BUPilllaAbHE 3HAYEHHs
AAs1 3a0e3IIeueHHs eKBiBAAGHTHOCT] y IIPMBATHONIPABOBUX BIAHOCHHAX Ta 3aro0biraHHs
AMCKPHMiHAL[IMHUX IPAKTHK, OCKIABKH 3aKOHOAABCTBO, TUIIOBi yMOBH AOTOBOPIB i AOrOBipHa
IPaKTHKA MAIOTh BiATIOBIAATH OCHOBOIIOAO)KHHM ITPUHITHIIAM IIpaBa. 30KpeMa, YeChKHi Ha-
yxosenp [TaBea Koyxaa, roBopsiur mpo 0co6AMBOCTI peaaisaryii aBTOpChKOro Impasa, 30Kpema
Y AilleH3iHIX AOTOBOPAX, HATOAONIYE Ha ABOX acCIleKTaX KOHCTUTYLIHHO KOHPOPMHOTO
TAyMadeHHs 3aKoHiB. [lepmoo npuInHOI0 € 060B 130K KOHCTUTYIIFIHO Y3TrOAXKEHOTO
TAyMadeHH, III0 BUIAMBAE 3i cTarol mpakTuku Koncrurynitinoro Cyay, a Takox i3 giTkoro
PO3IOPAAKEHHS 3aKOHOAABIS I[OAO PO3BUTKY KOHCTUTYL[IMHHUX IIOAOXKEHD Y ITUBIABHOMY
sakoHoAaBCTBi (§ 2, i 1 Llusiapnoro xopexcy Yecskoi Pecrry6aikm). Apyrowo npuanHom
€ To#1 GaKT, IO P BUPilIeHHI KOHPAIKTY IHTEPeCiB, 10 BiAOOPAKAETHCS y CTPYKTYPHii
Ta 0OMeXeHil YacoM CYCIIIABHIN CITAAIMHI, 3aXHIeHi aBTOPChKUM IIPAaBOM TBOPHU a6o ix
JaCTUHH MOXKYTb BUKOPUCTOBYBATHCA ¥ II03aAOTOBOPHOMY IMOPAAKY i3 BUHATKAMU I[OAO
3aXHCTy aBTOPCHKUX IPaB 3 MOTHUBIB CYCITIABHOI'O iHTepeCy, BAHUKAE KOAi3id MK OCHOBHUMH
IpaBaMH i CBOOOAAMH Ta rAPAHTOBAHMMHU KOHCTUTYIi€I0 MPUHIMIAMHE.

Sk 1e 3abe3euyeThCs 3 TOUKH 30PY IOPHANIHIX 3aCO0IB Ta CHCTEMATHKH IOPUAMIHO]
apryMeHTalnjil, CBiAYMTb HU3KAa KOHCTUTYIINHUX OoAOXKeHb. KoHcTHTYIiS YKpaiHu BcTa-
HOBAIOE€ HHU3KY ITAPaMeTPIB Y LIbOMY KAIOYi:

1) yTBepAXXeHHS Ta 3a6e3neveHHs NpaB i CBO6GOA AIOAUHH € TOAOBHUM 060B I3KOM
Aepxasu (4. 3 cr. 3), Koncruryuis mae HaitBuuyy :opupnasy cuay (4. 2 cr. 8);

2) npaBa i CBO6OAM AFOAMHH € HEBiAYy>KyBaHMMH | HEIOPYIIHIMH; BOHH € HeBUMEPITHIMU
(peuenns apyre ct. 21 i4. 1 c1. 22);

3) npu yXBaAeHHi HOBHX 3aKOHIB 260 BHECEHHi 3MiH A0 YMHHHX He AOIYCKAEThCS
3BY>KEHHS 00CSII'y Ta 3MIiCTy iCHYIOYHX ITPaB i CBOO0A Y TOEAHAHHI i3 TPAaBOM KOXXHOTO Ha

7. Uszenszee u I1. Kupxxod, pea., [ocydapcmesenroe npaso Tepmanuu, 1. 2 (Mocksa: UT'TI PAH,
1994), 167.
18 Pavel Koukal, Autorské prdvo, public domain a lidskd prdva (Brno: Masarykova univerzita, 2019), 271.

1/2021 Oinocodia npasa i 3aransHa Teopia npasa  ISSN 2227-7153 109



Muxaino CaBumH

BiAbHMIL pO3BUTOK CBOET ocobuctocrTi (4. 3 cT. 22 i cT. 23), NpuU IbOMY He AOIYCKAEThCS
IOCSITaHHS Ha CYTHICHUI 3MicT mpasa; '’

4) 3abesmnedeHHs KOHCTUTYLIIHUX rapaHTiil piBHOCTI epea 3akoHOM (cT. 24).

¥ npakruni KCY Ta 3araApHHX CYAiB Ile MOXXHA IIPOASMOHCTPYBATH Ha IIPUKAAAIL CITpaB
Koszaosa® ta y ciopi mix “TOB ‘Arposzaxuct Xapxis’ nporu ITOCIT ‘Posikiska' Y npo-
Iieci BUPIlIeHHS rOCIIOAAPCHKOTO CIOPY CYA BUKOPHCTaB opuandHy nosuiiro KCY, sxa
MOASITA€ Y BU3HAYEHHI 3aTaAbHUX CTAaHAAPTIB IOBEAIHKH cy6’€KTiB €KOHOMIYHUX BIAHOCHH.
Y pimenni Ne 7-prr/2013 KCY HaroAocus, o y KpeAUTHHX BIAHOCHHAX KOHTPAareHTH ALIOTb
Ha 3aCapax piBHOCTI i HeAMCKpHMiHanii, 06a4HO Ta BiATTOBiAQABHO. ITompu airo npunITHITY
CBOOOAH AOTOBOPY, Y KPEAUTHUX IIPABOBIAHOCHHAX IHTEPECH CTOPIiH y AOTOBOPI MAIOTh
OyTHu 36aAaHCOBAaHUMHU:

<...>BHMOTa PO HapaXyBaHHA Ta CIIAATy HEYCTOMKHU 32 AOTOBOPOM CIIOKHBYOTO KPEAUTY,
SIKQ € SIBHO 3aBUIEHOIO, He BIATIOBIAQE nepeAGaqunM y IIyHKTI 6 crarTi 3, 9acTuHi TpeTii
crarTi 509 Ta YacTHHAX Mep1miit, Apyriit crarTi 627 [Llusiabnoro xopexcy (LIK Yxpainu) - M. C.]
3acapaM CIIPaBeAAHMBOCTI, A06poc031cnocri, PO3YMHOCTI IK CKAQAOBUM €A€MEHTaM 3araAbHOTO
KOHCTHUTYIiHHOTO IMPUHIJUITY BepXOBEHCTBA IpaBa. HagaBHicTh y KpeAuTOpa MOXAUBOCTI
CTATYBATH i3 CIIOXKMBAYa HAAMIPHI I'POLIOBi CyMH K HEYCTOMKY CIIOTBOPIOE 11 AlMICHe ITpaBOBe
[PHU3HAYEHHSI, OCKIABKH i3 32C00Y pO3yMHOI'O CTUMYAIOBAHHS OOPXKHHKA BUKOHYBATH OCHOBHE
rpomose 30008’ sI3aHHS HEYCTOMKA IIEPETBOPIOETHCS HA HECIIPABEAANBO HEITOMIPHHUIL TSTrap
AASL CIIO>KMBaYa Ta AXKEPEAO OTPUMAHHS HEBUIIPABAAHHX AOAATKOBHUX IPUOYTKIB KpeAUTOpOM.>

Aaai Cy,A, BKa3aB, IO Il€ € HEMOMiPHHUM TArap AAs CIIOXKMBA4a i Take IPUAUYHE I1O-
AOXKeHHSI BAKPUBAIOE 3aCAAU PIBHOCTI Ta CBOOOAH AOTOBODY. TyT TaKo)X BAPTO 3a3HAYUTH,
IIJ0 BOAHOYAC AASI FOPHAMYHHX OCi6 3aKOHOAABCTBO BCTAHOBAIOE TPAHUYHY MEXY IIOAO
po3mipy meHi, 3 mpuBoAy yoro Cya 3a3HAYUB, IO AepKaBa 3000B’s13aHa Iie 3a0e3MeYnTH
LIASIXOM “BCTAHOBAEHHSI CIIPABEAAMBOTO PO3MIpy HEYCTOMKH 32 IPOCTPOYEHHS BUKOHAHHS
rPOILIOBHX 30608 sI3aHb IIO3UYAABHUKAMU — $isuaHUME Ocobamu.” >

IToaibHi TMTAaHHS BUHHKAM y CIIOPi MiX rocrnopapioiouumMu cy6ekramu. Ilfompasaa,
TOCIIOAAPCHKHI CYA TYT BUKOPHMCTAB 3acTepeskeHHA CT. 233 Tocrmopapchkoro KopeKkcy
Yxpainu (I'K Ykpainn) Ta cr. 551 LIK Ykpainu, sxi cipsamoBani Ha 3a6esnedeHns 6araHcy
iHTepeciB KOHTPATeHTIB [IPY BU3HAYEHH] PO3MIpy IITpadHIX CAHKIIiH TOPIBHSHO 3i 30HTKaMK

KPeAUTOPA 3 ypaxyBaHHSIM iCTOTHUX 06cTaBuH crpaBu. CyA HarOAOCHB:

12.4. IHcTUTYT 3MEHIIEHHS HEYCTONKY € epeKTUBHUM MeXaHi3MOM 3a0e3edeHHS O6aAaHCY
iHTepeciB CTOPiH MOPYIIEHOro 30008 43aHH. BiH mokAukaHuit IPOTHAISTH Heo6rpyHTOBaH0My
3barayeHHIO OAHI€IO 31 CTOPIH 32 paxyHOK iH1I01. Llef iHCTHTYT CIpsIMOBaHMII Ha 3a0e3IIeYeHHS
LIMBIABHO-IIPAaBOBHX IPHHIUIIB PiBHOCTI i OaraHCy iHTepeciB cTopiH. [IpaBo Ha 3MeHIIeHHS

! Pimenns Koncruryuniinoro Cyay Ykpainu Bip 22.05.2018 Ne 5-p/2018.

*0 Pimenns Korcruryunifinoro Cyay Ykpainu ip 01.07.2013 Ne 7-pri/2013.

*! Pimenns Tocmopapebkoro cyay Xapkiscbkoi ob6aacti Bip 18.03.2021, N2 922/3755/20.
** Pimenns Koncrurymnifinoro Cyay Ykpainu Bip 01.07.2013 Ne 7-pr/2013.

* Tam camo.
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IIeHi HallpaBAeHe Ha 3aXUCT CAAOIIOL CTOPOHH AOTOBODY, IKa B CHAY 3aLiiKaBACHOCTI B YKAQACHHI
AOTOBODY, BIACYTHOCTi Yacy UM iHIIMX IPUYMH He MAE MOXXAMBOCTI OCKap>XUTH BKAIOUEHHS
B AOTOBIp 3aBUIEHHUX CAaHKIIii.>*

I3 1ux CripaB BUAHO, IO [P BU3HAYEHHI PO3MIPY BIAIIKOAYBAHHS BPAaXOBY€EThCS 6araHC
iHTepeciB CTOPiH BiAIIOBIAHO AO 3aCapM PiBHOCTI i HEAMCKPHUMIHALII 3 METOIO 3aXHCTY
CAa0KiIIoi CTOpOHHU y IIpaBoBiAHOCHHAX. TOOTO eKOHOMIYHMIT AHAAI3 FOPHAMYHOI CUTYaLHi
3AIFICHIOETBCS Yepe3 npu3My ¢pyHAAMEHTAABHUX IPHHIUIIB IIPaBa — MPOIOPIIiAHOCTI,
PiBHOCTI, CBOOOAN.

Y cBiTAl 11bOT0 OCHOBHEMHU KpuTepisiMu-0608’s13kamu Aast KCY mpu posrasiai KOHCTH-
TYLifHUX CKapT M€ CTATU BCTAHOBAEHHS TAKUX [IAPAMeTPiB y Cipasi: 1) cnpuunHeHHs
OpraHaMy BAAAM iCTOTHOI IIKOAM AAS HOCiS KOHKPETHOTO HpaBa; 2) MNOPYIIeHHS Npas
AIOAMHHM IOBMHHO MAaTH IPUHIIUIIOBHI XapaKTep AAS HaIliOHAAbHOI IPaBOBOI CUCTEMHU;
3) mopyuieHHs paBa Ma€ 6yTH OYeBUAHUM i BUpIilIeHHs CIOPY IOBUHHO MATH iCTOTHe
3HAYEeHHSI AASI 3AXHCTY ITPaB KOHKPETHOI 0COOH. 3 TOUKM 30py TOPH30HTAABHOTO epeKTy
TYT TAKOX CAiA 3BaXKaTH HA 3a0e3IIeYeHHs eKBIBAAGHTHOCTI y IIPHBATHOIIPABOBHX BiA-
HOCHMHAX MK CTOpOHAMH Ta 3a0e3IeueHHs 3aXUCTY iHTepeciB CAAOKIIOro KOHTpareHTa.
Hamnpukaaa, 11e Ma€ 3HaueHHS AAS 3abe3neyeHHsa rapaHTil TIAHOTO PiBHS OIAATH Ipani
3 IIOTASIAY AIOACBKOI TIAHOCTI, @ TOMy CBOO0OAQ AOTOBOPY He MOXKe OYTH BHPIilIAAPHUM
KpUTepieM.

Ao mpHKAaAy, Y TPYAOBHX BiAHOCHHAX Mae 3abesmeuyBarucs 6asaHC iHTepeciB Mix
poboToaaBleM i MpaliBHUKOM 3 YpaxyBaHHSIM TOTO, IO y TAKUX IPaBOBIAHOCHHAX
IepeBaXHO POHOTOAABEIb € CHABHIIIO CTOPOHOI0. 30KpeMa, SIK BUIIPABAAHHS HAAAHHS
TaKOI IepeBaru HeAOITyCTUMO ITOCAYTOBYBAaTHCS MipPKYBaHHAMH aBTOHOMHOCTI peAirifiHuX
opraHisariiii, a IpaBoBe PeryAIOBAHHS M€ BIATIOBIAATH 3araAbHIM IAPAHTisIM 6aAAHCYBaHHS
inTepecis.” Tak caMo 1je CTOCYETHCS IIUTAHb OMAATHU Ipalli, OCKIABKM ITOCHAQHHS Ha
CBOOOAY AOTOBOPY € HEAOCTATHIM Yepe3 Te, 110 POOOTOAABELb 30008 I3aHNUI 3a0€3I1eYUTH
OIIAQTY IIpami y po3Mipi, sikuil 6u 3abe3medyBaB riAHHUIl piBeHb XUTTS MpaLiBHUKA i He
AuIIe HOTro 6a30Bi KUTTEBI MOTPeOH, a Il MOXKAUBICTD BIABHO PO3BHBATUCS SIK IHAUBIAY.
3BicHO, 3a0e3medeHHs TAKOTO OAAAHCY 3aAeXaTHMe Bip epeKTUBHOCTI BeAeHHS bisHecy
po60OTOAABIIEM HA BIALIOBIAHOMY PHHKY, 32A€XKHO BiA YOrO BiH BH3HAYaTHMe IITAT CBOIX
IpaIiBHUKIB i B3araai ¢opMyBaTHMe CTpaTerio HafiMy MPALiBHUKIB y 6ik 36iAbIIEHHS,
CKOpOYeHHsI Y1 peopraHisanil CTpyKTypu cBoro 6i3Hecy. Lle Hakaapae BUMOTH Ha SIKiCTh
IIPAaBOBOTO PeryAIOBaHHs y cpepi 3aiHATOCTI, ONAQTH Iparyi Ta 3abe3ledeHHs PiBHOCTI
mepeA 3aKOHOM MXX pOOOTOAABIISIMH i IIPAIiBHUKAMH.

Taxi BUMOTY € BUSHAYaAbHHMHU AASL PO3YMiHHS CMHCAOBOTO HalIOBHEHHS KPUTePiiB Ipu-
AHATHOCT] KOHCTHTYLfHOI CKapTH, 30KpeMa 3 TOUKH 30py: 1) CTPYKTypH HpaBa A AUHU

** TIuranus Korcrurynifinoro Cyay Ykpainu Bip 01.07.2013 Ne7-pm\2013.
»5 Aurelia Colombi Ciacchi, “The Direct Horizontal Effect of EU Fundamental Rights,” European
Constitutional Law Review 15 (2019): 294-305, https://doi.org/10.1017/S1574019619000154.
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SK OCHOBOTIOAOXKHOTO (HEraTMBHOTO 4H MO3UTHBHOTO); 2) 060B 53Ky 3aXHCTY, 3 IKOTO
BUIMAMBAIOTh KOHKPETH| HeraTHBHI Ta MO3UTHBHI 060B'SI3KH Aep>KaBH; 3) COLiaAbHOTO
KOHTEKCTY Ta CTPYKTYPHU YUHHOCTI Cy6 €KTUBHOTO TIpaBa Ik OCHOBOTIOAOYKHOTO; 4 ) 3B 13KiB
Cy0 €KTUBHOTO Iy OAIYHOTO I1paBa 3 KOHCTUTYLMHIMI IIPHHIJATIAME Ta OPTaHI3ALEI0 ACPYKABHL
BaxxAuBMM KOMIIOHEHTOM 3aXHCTy €eKOHOMIUYHHX i COIliaAbHUX ITPaB € SKiCHe 3aKOHOAABYe
PperyAroBaHH:A, 30KpeMa YCyHEHHS KOAi3ii i MPOraAuH y IOTOYHOMY 3aKOHOAAQBCTBI.

3ripHo 3 MaTepiasamu I'enepasbnoi poomosiai XTIV €spomneiicbkoi KoH$epeHIlil KOHCTHTY-
LiiTHUX CYALB Bia 2008 p.*® Takuil CTaH aTaKye IpaBa AAUHH, OCKIABKA B yMOBAX FOPUAUYHOI
HEBHU3HAYEHOCTI CKAAAHO IX 3aXMCTUTH, KOAi3il y HIOTOYHOMY 3aKOHOAABCTBI IIOPOAKYIOTh
AOBiAbHe i CBaBiAbHE 3aCTOCYBAHHS HOTO IIOAOXKEHDb OPTraHAMH ITyOAIYHOI apAMiHicTparii Ta
cyaamu. OCKiAbKH B YKpaiHi BBeA€HO MOAEAD HOPMATHUBHOI, IPAaBHABHIIIe — CTATyTOPHOI,
KOHCTUTYLIMHOI CKapIr¥, TO OCHOBHE HaBaHTAXXEHHS i3 MOAOAAHHS KOAI3il A€XKHUTD Ha
BepxoBromy Cyal, SIKuit A Yac PO3TASIAY KacallifIHMX CKapT Ma€ BUPIUIyBaTH IpobAeMu
IHCTHTYIIIMHOTO MOPSAAKY Y HalliOHAABHIH IMPABOBIM CUCTEMI, AO AKX HAAXKHUTD BUPIiIIEHH
KOAi3i#1 y IOTOYHOMY 3aKOHOAABCTBI. L]e € 0ueBUAHMM TaKOX 3 OTASIAY Ha T€, KOAH Ma€ MicIie
MOPYILIEHHS IIPaB AIOAUHH i CYA MOKAMKAHUI BU3HATH (aKT MOPYLIEHHS IIPaBa Ta BXXUTH
AIEBHX 3aXOAIB IJOAO IX IOHOBAEHHS, a HE OYiKYBaTH Ha MOXXAMBE IOAITHYHE pillleHHS
Bepxosnoi PapH, sika KOAUCH, y Mailby THbOMY, BUPIIIUTb HAsSBHY IIPOTAAUHY UM KOAi3if0
Y IIOTOYHOMY 3aKOHOAABCTBI. BiAMOBa Bip BUpiIIeHH: KOAi3iil 3a IIUX YMOB € HiYMM iHITHIM,
SIK BIAMOBOIO y TIPAaBOCYAAL

3 orasiay Ha 11 o6craBunn KCY He 3aBXXAU MOXKe BUPIITYBaTH MUTAHHS IIIOAO IIPOTAANH
91 KOAI3iH y IIOTOYHOMY 3aKOHOAABCTBI. Taka AISIABHICTD AOITyCTHMA IIPH AOAEPYKaHHI TAaKUX
BHIMOT, 5IKi CTAaHOBASITD IIeBHi [T03UTHBHI 0008’s13ku Cyay i3 3abe3nedeHHs epeKTHBHOTO
i AlEBOTO 3aXMCTy Ta HOHOBAEHHS KOHCTUTYLIIMHUX IPaB i cBOOOA, a came:

a) oco6a BUKOpHUCTaAa Bei iHmi 32c06M IOPHAMYHOTO 3aXKHCTY 260 CHCTeMa IIePEerAiAy
CYAOBHX pillleHb CBiAYUTD IIPO IXHIO HeepeKTUBHICTb, YHACAIAOK YOTO IIPOTAAMHA YH KOAI3is
Y 3aKOHOAABCTBI HEIIOAOAAQHA i BOHA 3aII0AII0€ HE3BOPOTHI HACAIAKM CyTHICHOMY 3MiCTy
Cy0’€KTHBHOTO ITyOAIYHOTO IIPaBa;

6) MUTaHHs Ma€ KOHCTUTYIINHO-TIPABOBHI1 XapaKTep i BAKAMBE 3HAYEHHS AAS HALIOHAABHOT
IIPaBOBOI CHCTEMH, SIBASIIOYH AAS Hel [TeBHY IHCTUTYLiMHY IPOOAEMY;

B) IIOAOAQHHS IIPOTAAMH M KOAI3iil y TOTOYHOMY 3aKOHOAQBCTBI OB 13aHO i3 3aCTOCY-
BAaHHSM OCHOBOIIOAOXKHUX ITPUHIIUIIIB IIPaBa a60 TOPHU30HTAABHOTO epeKTy KOHCTUTYIII,
3TIAHO 3 SKMM OCHOBOIIOAOXHI IPUHIMIIH IIPaBa IPOHU3YIOTh HAIL[iOHAAbHY IPABOBY
cucTeMy i MalOTh 3abe3IedyBaTy PiBHICTb yYACHHUKIB IPAaBOBIAHOCHH, €KBIBAACHTHICTD Ta
HIiATPUMKY AOBipH MXK CTOPOHAMH y AOTOBOPI Ta 3a0e3I1edyBaTh AOCTYII AO CITPABEAAHBOTO
CyAY Ha 3aCapaX AOBIPH, PO3TASIAY BCIX iCTOTHHMX OOCTAaBHH CIIPaBH, AOTPUMAHHS IIpaBa
CTOpiH y cripaBi 6yTu 3aCAyXaHO, OOIPYHTOBAHOCTI pillleHs i IIpaBa Ha IX OCKApXKEHHSI.

¢ T. BupmonTene, . SIpamtonac u 3. Crpyoruc, “Tenepasshbiit pookaap XIV Konrpecca Kondepennun
eBPOIENCKIX KOHCTUTYIIMOHHBIX cyA0B,” B Koncmumyyuonnoe npasocydue: Becmnux Kondepenyuu
0208 KOHCIMUMYYUOHHO20 KOHMPOAS cripar mor0doii demokpamuu 2(40) — 3(41) (2008): 70-24S.
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Taxi cami apryMeHTH CTOCYIOTBCS TAKOXK IIPOOAEMI TOAOAQHHS KOAI3iil y 3aKOHOAABCTBI,
OCKIABKHM IX HafBHICTb PaKTHYHO O3HAYA€E 3BY>KEHHS CYTHICHOTO 3MIiCTy IpaB AIOAUHU
it 0ocHOBOMOAOKHUX cBO60A (cT. 22 KoHcTurynii) Ta 3a6esneuenns piBHOCTI mepe 3a-
KOHOM (CT. 24 KOHCTI/ITyuﬁ), He BIAIIOBiAQ€ BUMOIaM YiTKOCTi 1 OAHO3HAYHOCTI 3MiCTy
HOPMAaTHUBHO-IIPAaBOBHUX aKTiB SIK HEOOXiAHOI YMOBM HAAEXKHOTO IX OIPUAIOAHEHHS Ta
Habpaunus yunnocTi (c1. 57 Koncrutynii).

3okpewma, Koncrurynis Ykpainu cTaHOBUTH OCHOBY IIMBiAbHOTO 3aKOHOAABCTBA (4. 1
ct. 4 1K YKpa'l'HH) , TAKUM YHHOM, IPOHU3YIOYH HOTO TOAOKEHHS CBOIM 3MiCTOM, i 1OTO
INPUIKCU MAIOTh BIAIIOBIiAATH Ta HAA€KHHM YMHOM KOHKPETU3YBaTHU KOHCTHTYIiNHI
npuHnunu. Ilpu npoMy 3 orasiay Ha cr. 22 KoHcTHTYLIT He AOITyCKA€ThCS 3BY)KEHHS
Ta 06MeXeHHS Ipas i cB060A, a BiaAIOBiAHO A0 cT. 64 — LIK Ykpainu um iHmi akTH
IIMBIABHOTO 3aKOHOAABCTBA He MOXKYTh BCTAHOBAIOBATH iHIINI KpUTEPil 0OMeXKeHHs IIpaB
AIOAMHH, OKpiM mepeabauennx Koncruryniero. 3a60poHa MOBepHEHHS AO TiplIOro Ta
3acapa BHYTPIIIHBOIO Y3rOAXKEHHS 3aKOHOAABCTBA BiAITIOBIAHO AO KOHCTUTYLIMHHX
IPHUHIUIIB € KBIHTECeHIIi€I0 po3yMiHHS moAoxeHb CT. 4.1 IIK Ykpainu. Ockiabku AAs
NIpUBaTHONPAaBOBOI cPepu BUpilllaAbHe 3HAUEHHS MAa€ AOTOBipHa NMPAKTHKA, TO Y CT.
213 IIK YkpaiHy BU3HAYAIOTbCS TEKCTYAaAbHI Ta KOHTEKCTYaAbHI 3aCaA TAYMadeHHs
nuBiAbHUX npaBounHiB. Tak, cT. 213 IIK 3BepTae yBary Ha ¢OpPMAABHO IOPUAMIHHH
acmeKT TAyMadeHHs IIPaBOYMHIB, a Y pasi cuTyalii IO pMAUYHOI HEBU3HAUYEHOCTI y 4. 4
BU3HAYEHO AATOPUTM TAYMAYeHHs Y KOHTEKCTYaAbHOMY acCIeKTi:

SIxmo 3a MpaBHAAMH, BCTAHOBAGHHMHU JaCTUHOIO TPETHOIO Ifi€i CTATTi, HEMAa€ MOXXAMBOCTI
BHM3HAYUTH CIIPABXKHIO BOAIO 0CO0OH, SIKa BIMHIAA IPABOYMH, AO YBaru 0epyThCsi MeTa IIPABOYHHY,
3MICT IIOTIEPeAHIX IIeperoBOPiB, yCTaA€Ha IIPAKTHUKA BiAHOCHH MIXX CTOPOHaMH, 3BUYai AIAOBOTO
o6op0Ty, IIOAAABIIIA TIOBEAIHKA CTOPiH, TEKCT TUIIOBOT'O AOTOBOPY Ta iHIIi 00CTaBMHM, [0 MAIOTh
icToTHe 3HayeHHs.”

I'K Yxpainu y poMy po3yMiHHI Ie 6iAbII KApAMHAABHUI, OCKIABKH Y CT. 5*° BU3HA4AE,
IO KOHCTUTYLIHI 3aCapd IPOHU3YIOTh eKOHOMIUHUH opspAoK Ykpainu. I'K Ykpainu
He BU3HAYAE 0COOAMBOCTI TAYMadeHHSI AOTOBOPIB KOMEPIIIHOTO XapaKTepy, TOMY TyT
3acTocoBHI npuHIUNH, BukaaaeHi y cr. 213 LK Ykpainu. TaymaueHHS MOAOXKEHD YHH-
HOI'O 3aKOHOAABCTBA MA€ BIAIIOBIAATH KOHCTUTYLIIMHHUM 3aCapaM, TOOTO 3AIMCHIOBATHCS
y KOHCTUTYLifiHO KoH$popMHuiI crioci6. KCY npu posrasial KOHCTUTYLIFHUX CKapT IOMIPU
BHU3HAHHS IIOAOXKEHHS 3aKOHY KOHCTUTYLIIHUM MOXX€ BU3HATHU TAyMadeHHs 3aKOHY He-
KOHCTHUTYLIMHUM Ha IACTaBi 4. 3 cT. 89 cBoro crarycHoro 3akony.” Lle Mae opienTyBaTH
3aKOHOAABI OyTH BipHuM KoHCTUTY1i], a yOAiYHY aAMiHICTPAIIi0 Ta CyAX — HAAKHUM
YUHOM KOHKPETH3YyBaTH IIPaBa AIOAMHM y CBOIM IMPAKTHIIL y CBiTAI KOHCTUTYLiHHHUX
I[IHHOCTEeH i MpUHIIMIIIB.

*” ITuiabHUI KopeKe Ykpainu 2003.
8Y gin crarri 'K Ykpaiau cucTeMaTu30BaHO KOHCTUTYLINHI npunucu craredt 13, 14, 411 42.
» TIpo Koucruryninauit Cya Ykpainu 2017.
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Il. IOpnaunyHa apryMeHTauif pileHb aAMiHiICTPaTUBHUX CYLiB
Ta KOHCTPYIOBaHHA coLiafibHUX NpaB

OCKiABKH TYT iTHMETbCS PO KOHCTPYIOBAHHS COILJiaABHHX IIPAB AIOAMHHM,>® OCHOBHE
HABAaHTAXXEHHA 13 3aXHUCTY SKMX HECYTb AAMIHICTPAaTHBHI CYAH, TO CAiA MAKPECAUTH, IO
AAMIHICTpATHBHE IPABO € KOHKPETH30BAHUM KOHCTHTYIHIHIM IPABOM.' 3TiAHO 3 IPUHIIAIIOM
TIOAIAY BAAAM CYAH € HE3AAEKHUMH, | BOHU IIOKAMKAHi 3aCTOCOBYBAaTH 3aKOH y KOHKPETHUX
JKUTTEBUX CUTYAIAX. 32 TAKMX YMOB IIPOOAEMATHYHUM € BUSBACHHS BOAI 3aKOHOAQBIIS,
a 3aCTOCYBaHHS TAKOTO iHCTPYMEHTY TAyMadeHHs IpaBa, sk Travaux Préparatoires cyay
IOTPiOHO AMIIe 3aAAST BUSHAYEHHS, SIKi aCIIeKTH 3aCTOCYBAHHS IIPUITYCKAAH aBTOPH 3a-
KOHOIIPOEKTY Ta 3aKOHOAABIJi ITPU F0r0 06roBOpeHHI Ta yXBaAeHHi. AOBOAI 4acTO HOrO
HaBiTh BUKOPHCTOBYIOTD SIK AOAATKOBE AXKEPEAO apryMeHTallii IPUXUABHUKH “SKHBOTO”
IIpaBa, 110 ITepeAbavaE CYAOBHI AKTUBI3M, SIKHI BUITPABAAHUI AAS 3aXHCTY IIPAB AIOAMHH.
Sk 6yae OAQHO HIDKYE Y KOPOTKOMY OTASIAL, FOPHAUYHA apIyMeHTAIlisl CyAOBUX pillleHb
He 3BOAUTBCS A0 60poTb6U MiX opuAXuHaAicramu (30kpema, Travaux Préparatoires) Ta
HPHOIYHIKAME AOKTPHUHHU SKHBOTO  IIPaBa — OPUAUYHA ApIyMeHTalis 6araTorpaHHima.
CboropHi Bxe AMCKyTY€ETbCS 3aCTOCYBAaHHS MITYYHOTO iHTEAGKTY Y 3AIICHEHHI TPaBOCYAAS
AO CKAAAHHUX TeXHIK 6aAaHCYBaHHS sK 3ac00y IOPUAUYHOI apryMeHTanil. Y cBiTAi 3a3Ha-
4eHUX IpobaeM GyAe IPOAHAAI30BAHO CTPYKTYPY COLIAABHUX IIPAB IIPH IX OPHAUIHOMY
KOHCTPYIOBaHHI Ta 3a0e3redeHHs] MiHIMAABHUX CTAaHAAPTIB IX 3aXHUCTy IIPU CEKBECTPI
AepxasHoro 61o0axery. OTXe, y IbOMy MaTepiaai 6yae pO3SKPHUTO B3a€MO3B 30K MiX
IOPUAMYHOIO API'yMEHTALII€I0 Ta KOHCTPYHOBAHHAM COLIIAAbHMX IPAB IIPH yXBAACHHI pillleHb
AAMiHICTPaTUBHUMU CYAAMH.

1. Obrpyumysanns piwenv adminicmpamueHux cydie y ceimai dokmpunu 0pududHoi
apzymenmayii

Mu 06MeXHMOCS AHIIe AaHAAI30M OOIPYHTYBAaHHS CYAOBUX PillleHb IIOAO COLiAAbHHX
paB. SIK CBiAYMTD aHAAI3 AOKTPHHU IOPHAMYHOI apryMeHTallii, iCHye HU3Ka ITiAXOAIB IITOAO
apryMeHTYBaHH IOPUAUYHUX pillleHb. BUAIASIOTD AOTiUHI TPUHOMU FOPUANIHOI apryMeHTallil
i3 3aCTOCYBAaHHSM MITYYHOIO iHTEAEKTY, HIOEAHAHHS 3AA€XKHUX 1 HE3AA€KHUX BiA 3aKOHIB
npuitomis aprymenranii (mipxia Tyamina), opuAudHOi aprymenTanii yepes mpuiomMu
puropuxu Ilepeapmana, KOMyHiKaTuBHOI parjioHaaizanii [abepmaca, piBHIB IOpUAMIHO]
aprymenTanii MakKopwmika, mpaBua panjioHaAbHOI apryMeHTanii AAekci, CHHTe THIHMI
MiAXiA Y TepeKOHAMBOCTI apryMeHTallii AapHo, IepeTBOPeHH: apryMeHTallil 3a KpUTepiaMu
paniionaabHOCTi IledeHika, mparMaTUYHO-AlAAeKTHYHU MiAXiA B apryMeHTanii Eemepena

30 TyT BUKOPHCTAHO MaTepiaAl MOTO BHCTYITY Ha MDKHAPOAHIN HAYKOBO-IPAKTUYHI KOHepeHmii:
Muxaiiao Caunn, “FOpupndHa aprymeHTarnis pinreHb aAMiHICTPATHBHUX CYAIB Ta KOHCTPYIOBaHHS
coniaapHux mpasa,” B 36ipH. MaTep. III Mixn. Hayk.-mpaxt. KoH. “Coyiarvni npasa ma ix saxucm
adminicmpamusnum cydom” (6-7 Bepecs 2020, Kuis), 94-99.

3'F. Werner, Verwaltungsrecht als konkretisiertes Verfassungsrecht (Hamburg: Mensch und Verwaltung,
1963), 83.
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i Ipoorenpopcra.’ Takoxk CAip BpaXoByBaTH AOKTPUHM IOPUAUMHOTO TAYMadeHHs, SIKi
MAIOTh 3HAYEHHA AASl OPUAMYHOI apryMeHTallil IpaBOBUX aKTiB, 30KpeMa Kpi3b MIPU3MY
KOHIJeIIii iHTepIpeTHBi3My,”” HENTPAABHUX 3aCaA TAYMAdeHHs,>* OPHAKUHAAIZMY, AeI0
MOAIGHOTO A0 3’SICYBaHHS BOAl 3aKOHOAQBIS (original understanding, originalism) 3
YXBaA€HHS CyAOBUX PillleHb 3riAHO 3 AOKTPHMHOIO Stare decisis, PO3BUTKY KOHCTUTYLIIMHOTO
npasa,* kounenyii sBaxysanns (balancing). Tomy BaxAHBUM € 06paHHS MeBHOI MOAEA
IOPHANYHOI apryMeHTallil, IPUIHATHOI AO KOHKPETHHX OOCTaBHH CIIpaBH.’’

YkpaiHa HAAEKHUTb AO POMAHO-TepMAHChKOI TPAaBOBOI CiM 1, 3riAHO 3 IIOCTyAATaMH SIKOI
CYAM 3B’s13aHi IIOAOXKeHHSIMH 3aKOHiB. OAHAK SIKIJO PO3TASIAATH IPHUITHCH 3aKOHIB Kpi3b
IIPU3MY HOPMaTUBHOCT, TO TYT iCHy€E ABa aCIeKTH: 1) CyA 33CTOCOBYE IOAOXKEHHS 3aKOHIB,
BUXOASYH i3 KOHKPETHOI )KUTTEBOI CUTYyallil, i Ma€ yXBaAIOBATH PillleHHsI, AOCAIAMBIIY BCi
00CTaBUHU CIIPABH, SIKi MAIOTh 3HAYEHHSI AASL IPAaBUABHOTO BHpILIeHHs CIIPABH IO CYTi;
2) 3TiAHO i3 3acapaMy BUBHAYEHOCT, IepeabadyBaHOCTi paBa Ta res judicata cyaoBi pimeHHs
MaIOTh AEMOHCTPYBAaTU OAHAKOBICTb Ta EAHICTD IIAXOAIB ITPY BUPilIeHH] MOoAIOHUX crpas.

Cyay BaxxanBo iHTepripeTyBaTH GaKTH it 06CTABHHMU y CBITAI HAA@KHOCTI, AOITyCTUMOCTI,
AOCTOBIPHOCTI Ta AOCTaTHOCTi AOKa3iB. AAMiHiCTpaTHBHA IOCTHUI}is 3aCHOBAHA 3aAAS
0OMeXeHHS CBaBiAAS ny6Aquo'1' AAMIHICTpaIlil Ta IOHOBACHHS IOPYIIEHUX ITPaB AIOAMHH,
Ha mo BKasye cT. 2 Koaekcy apminicTpatusnoro cyaounncrsa Yxpainu (KAC Ypainm).
VY CBITAl TaKUX CTAaHAAPTIB Ma€ AABAaTHUCS OIIiHKA AOKA3aM Y CIIpaBi, a opraHu ny6Aquo'1'
BAAAU MAIOTh AOBOAMTH I€PeA AAMIHICTPAaTUBHUM CYAOM, IIJO BOHH CBOIMHU AISIMU YU
0e3ALIABHICTIO He IOPYIIHAU [IPAB AIOAUHU (u.2 cr. 77 KAC YKpa'iHH). SIKIIIO BUXOAMTH
i3 MparMaTHYHOTO ApryMeHTYBaHHA 3TiAHO 3 miaxopoM EBeain Petepic, cyaoBi pimeHHs
MAIOTh Ha MeTi IO3UTUBHHI PE3yABTAT® — Y KOHTEKCTI 3aXUCTY [IPaB AIDAUHU Iie O3HAYa€E
CIIpUSHHA Y iX 3pificHeHHI. OCKIABKHM COLliaABHI ITpaBa, 30KpeMa HUXKYe aHaAi3oBaHe
ColliaAbHE IIPaBO, 3aA€XKATh BiA COIiAaABHOI iIHYPACTPYKTYpH Ta peaAisaniil IpUHIUITY
COIIiaAbHOI AEPKABHOCTI, TO CYAY CAiA KOHCTPYIOBATH IXHIM 3MiCT, BpaXOBYIOYH KOHKPETHI
06CTaBUHM CIIPaBHL.

3 MeToI0 3a6e3IeueHHs EAHOCTI CyAOBOI mpakTuky 4. 6 cT. 13 3akony Ykpainu “ITpo
CYAOYCTPpift i cTaTyc CyAAIB” BCTAHOBAEHO IIPABUAO, IO “BUCHOBKH IIIOAO 3aCTOCYBAHHS

3> Aus.: Eveline T. Feteris, ed., Fundamentals of Legal Argumentation. A Survey of Theories on the Justification
of Judicial Decision, 2™ ed. (Springer, 2016), 201.

3Thomas C. Grey, “Do We Have an Unwritten Constitution?” Stanford Law Revue 27 (1975): 703-17.
3*Herbert Wechsler, “Toward Neutral Principles of Constitutional Law,” Harvard Law Review 73 (1959):
9-35.

35 Paul Brest, “The Misconceived Quest for the Original Understanding,” B. U. L. Revue 60 (1980):
204-34.

36 Mark V. Tushnet, “Following the Rules Laid down: A Critique of Interpretivism and Neutral Principles,”
Harvard Law Review 96 (1983): 781-824.

37 Muxoaa Koswo6pa, “Mopeai (tunu) opuaudnoi aprymenrauii,” Haykosi sanucku HaYKMA 144-45
(2013): 3-8.

3% Eveline T. Feteris, “Prototypical Argumentative Patterns in a Legal Context: The Role of Pragmatic
Argumentation in the Justification of Judicial Decisions,” Argumentation 30 (2016): 65.
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HOPM IIPaBa, BUKAAAeH] y mocTaHoBax Bepxosroro Cyay, BpaXoByIOTbhCA iHITUMHU CYAAMH
IIPH 3aCTOCYBaHHI TAKMX HOPM MpaBa.” 115 opuAMYHA KOHCTPYKIIisSl CTIPSIMOBAaHA Ha OAHA-
KOB€ 3aCTOCYBaHHs IIpaBa IIpU MopAiOHHUX curyanisax. Cya Moxe BIAXUAUTHCS Bip BHCHOBKIB
Bepxosroro Cyay y pasi, SIKIO ITiA 9ac CyAOBOTO PO3TASiAY pAaKTUUHI OOCTABUHHU CIIPABU
OyAyTb pi3HIMH i B TAKOMY BUIIAAKY CAiA iHAKIIe iHTepIIpeTyBaTH Lo cuTyarito. TyT caip
BXXe BUXOAUTH i3 pO3yMiHHS HOPMAaTUBHOCTI SIK 000B’ 13Ky Aep>KaBH 3aXHIIATH IIPaBa
AIOAMHH, IO IPU YXBAA€HHI CyAOBOIO pilleHHS O3HAYa€ KOHCTPYIOBAHHS COIIiaABHOTO
npasa itoro Hocis. TyT 61 BapTO BHECTH Y CUCTEMY BIAHOCHH IIPEIOAULIIAABHUI 3aIIHT.
OaHaK IpH HOTO BIACYTHOCTI CAiA HATOAOCUTH Ha crIeniilli IIpaB AIOAUHH, SIKi € BOAHOYAC
IpaBHAAMH | IPUHIMIIAME [IpaBa. TOMy IpU HaBeAeHiN curyarii cya 6yae BupimryBaTu
KOMIIACKCHE 3aBAAHHS, SIKEe Y AiTepaTypi lile XapaKTepU3yIOTh AK apT'yMEHTALIi0 METapiBHS,
KOAU HaBeAeHi B3a€MO3B SI3KH ApT'yMEHTYBAHHS MAIOTh 3HAYEHHS AASI PO3BUTKY SIK CYAOBOI
CHCTeMH, TaK i HaIliOHAABHOI ITPaBoBOI cucTeMu.> I 1je paBHABHO, BUpIlIEHHS CIIOPIB PO
Mexi 3AIICHeHHS i 3a0e3IIeueHHsI IIPaB AIOAUHU — Ile 3aBXAHM CTPATeriuHi CIIPaBH i CUTHAA,
IIJ0 HAsIBHA CHCTEMA IIPABOIOPSIAKY Ma€ MpobAeMy i 3BUYAiiHUMU 3acobamu 1i BUpimIuTH
ckaapHo. Tomy ii Bupimrye abo cya 1o cyTi, b0 BOHa CTa€ IpeAMeTOM IOAITHYHUX Ae0aTiB
Ta AaAeKBaTHMX 3MiH B aKTaX TaPAAMEHTY — 3aKOHaX.

2. Koncmpyrwsanusa npasa Ha coyiarbHuil 3axucm

Caip Haroaocury, o He B YCiX KpaiHax cOIjiaAbHi IpaBa 6631‘[0C6peAHb0 3HAXOASTH
CBO€ KOHCTUTYIilHe 3aKkpinaeHHs. Bonu Toal 3a3B1u4ait $OpMyAIOIOTHCA BiA IO3UTUBHUX
000B’3KiB Aep)KaBU Ta MPHUHLUITY COLiaABHOI AepxkaBUu. KAIOYOBUM YHHHUKOM AAS
HAA@XHOTO 3AIMCHEHHS COIIAAbHUX ITPaB € IXHill epeKTUBHUMN 3aXUCT, SKMI BKAIOYAE AK
o6rpyHT0BaHi AAMiHICTpaTUBHI aKTH/ Ail, Tak i BUKOHAHHSA CYAOBHX pimeHb. 30KpeMa,
B OAHIM 3i cipas Kacarjifinuit apMiHiCTpaTHBHUI CyA y cKAaal Bepxosroro Cyay Bkasas Ha
epeKTUBHICTb BUKOHAHHS CYAOBOIO PillleHHS], sIKe BKAIOYAAO 0OOB’SI30K KOMIIETEHTHOTO
opraHy Iry0AidHOI apAMiHicTpanil Ha MafiOyTHE 3AIMCHIOBATH ITePePaXyHOK ITeHCiM:

44. 3 orasiay Ha HeOOXiAHICTD OOpaHHS HAMOIABII e(peKTHBHOTO CIIOCO0Y 3aXUCTY HOPYLIEHOTO
IIpaBa, BiAMOBa y $OpMi AKCTa CBIiAJATD IIPO BiACY THICTD HaMipy cy6’eKTa BAAAHHUX IIOBHOBaXXeHb
OPUMHATH 06rpyHTOBaHe Ta 3aKOHHe pilleHH: y popMi, nepeA6a11eHiI71 YHMHHUM 3aKOHOAQBCTBOM.
OCKiABKH IIPOLIeC HAAQHHSI II03UBAYy BIAMOBU y ITepePaXyHKY IIeHCII 6e3 IPMITHATTS BIALIOBIAHOTO
BAQAHOTO YIIPaBAIHCBKOIO PillleHHS MOXKe OYTH TPUBAAUM, TO B AAHOMY BHUIIAAKY HAAEKHUM
CIIoco60M 3aXUCTY IOPYIIEHOTO IIPaBa € CaMe BUPILIEHHS CYAOM IINTAHHS IIPO BU3HAHHS IIPO-
THUIIPABHOO BIAMOBH XapKiBCHKOTO IIPUMICHKOTO 00’ €AHAHOTO yrpaBAinus [TeHciitHOTO $OHAY
Vikpainu XapkiBcbkoi o6aacti, BukAaseHoI B AUCTi Bip 23.08.2016 Ta 30608 13aHHS BYNHUTH
MHeBHI Ail (a6o 3K BIAMOBUTH B 3aAOBOAEHHI ITHX BI/IMOI‘).

<>

3 Adam Wyner and Trevor Bench-Capon, “Modeling Judicial Context in Argumentation
Frameworks,” Journal of Logic and Computation 19(6) (2008): 417-28.
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51. 3acTOCOBYOUM CTPOKH y 3a3HaYeHIM cdepi, TOTPi6HO pO3Pi3HSITH IIPABO 0COOU Ha COL{iaAbHII
3aXMCT Ta IIPaBO 0COOU Ha cyaoBuIt 3axuct. [IpaBo Ha corjiaapHUI 3aXUCT 0COOH peaaidyeTbes
BIAITOBIAHHM Cy6’€KTOM BAAAHUX [IOBHOBXKEHB, SIK IIPABHAO, OPraHOM IEHCIHOTrO $pOHAY 3a
3BepHEHHSIM TaKOi 0COOH 3 IPOXAHHSIM HAAATH ITeBHUI CTATYC Ta 3AIMCHHUTH BiAITOBIAHI BUITAQTH.
¥ BUMaAKYy, AKITO 0coba BBaXKae, o icHye cmip y my6AidHO-IIpaBOBiit cdepi CTOCOBHO peaAizawil il
IIpaBa Ha COL{laABHI 3aXUCT, 3yMOBAEHHII [IPOTUIIPABHUMH PIllIeHHSIMH, ALIME 200 0e3ALIABHICTIO
Cy0’eKTa BAAAHHX ITOBHOBa)KEHb, TAKA 0COOA MOXKe 3BEPHYTHUCS AO AAMIHICTPATUBHOTO CYAY
3 II030BOM, 1110 6yAe yxe criocobom peaaisarii mpasa Ha cyaoBHit 3axucT. 3rigHO 3 KoHCcTHTYII €10
YkpaiHu mpaBo 0CcoOH Ha COLiaABHHI 3aXUCT FAPAHTYETHCSL, B IIEPIIY YepTy, CTATTel0 46, a IpaBo
Ha CYAOBHIT 3aX¥CT, 30KpeMa, — cTarTsamu 5SS ta 124.%°

Kpim TOro, BAAAMIM IPHKAAAOM KOHCTPYIOBaHHS COIIAABHHX ITPaB € EBpoOIeHchKa CO-
niaAbHa XapTist (MeperasHyTa), B AKiil 9iTKO BU3HAYEHO CTPYKTYPY COLIAABHOTO 3aXHCTY
KOHKPETHOTO IIPaBa, OCHOBHI IIO3UTHBHI 000B’SI3KU AepXKaBH y HOro 3abesmedeHHi Ta
BHHATKH i3 rapaHTil, Ki AAFOTh MOXXAUBICTb A€PKaBi He BUKOHYBATH II€BHi TO3UTUBHI
0060B’s13KH, He OCSTAI0YN Ha CYTHICHUI 3MiCT KOHKPETHOTO COIfiaabHOro mpasa. IIpaso
Ha COLiaABHMIT 3aXUCT MA€ TAKy TOPH30OHTAAbHY i BEPTHKAABHY CTPYKTYpY.*

Topusonmasvna cmpykmypa coyiarvnux npas. Bona symosaeHa cnenudikoro mpasa Ha
COLliaAPHMM 3aXUCT y CUCTEMATHIli IPaB AIOAMHHM i XapaKTepHU3y€ IeBHUM Ha6ip IpaBo-
MOYHOCTE HOCIsI, HA OCHOBI 90T0 pOPMYAIOIOTHCS II€BHI 000B SI3KH IX 3aXHCTY AEPKABOIO.
IOpuaMYHOIO MACTABOXO € CHCTeMa COLIIAABHOT'O CTPaXyBaHHS, Ha OCHOBI SIKOI HOCIH ITpaBa
MPETEHAYE Y Pasi HACTAaHHA CTPAXOBOTO BHUITAAKY (AOCHI‘HQHHH MEeHCIMHOIO BiKy, BTpara
Ipale3AaTHOCTI TOIIO) HA MeBHi BUMAATH, Ki MAIOTh FAPAHTYBATHU TiAHUI PiBEHb KUTTS.
Ha BipMiHY Bip IIMBiAbHUX (TPOMAASHCBKIX) IIPaB, BUSHAYAETbCS OCOOAMBOCTAMH FOPHAMYHOTO
3aXMCTY, IKUH IPYHTYETHCS Ha 3aCaAaX IPaBOBOI BUBHAYEHOCTI Ta 3aKOHHOCTI O4iKyBaHb.
Taxi BUMOTH BUIIAUBAIOTD i3 IX peryAIOBaHHS Y KOHCTHTYIHI, IO HAKAAAA€ HAa 3aKOHOAABILSA
MO3UTUBHHUIT 060B 30K IOAO IX HAAE)KHOTO ITPABOBOTO PEryAIOBAHHS BIAITOBIAHO AO ITOBArH
AO AIOACBKOI IiAHOCTI Ta 3a6e3reueHHs IPYHIUIIIB IIPaBOBOI i COIiaAbHOI AepKaBH. 3riAHO
3 KoncTurymiero BupireHo I's1Th cdep 3abe3nedeHHs IpaBa Ha COLIIAABHHI 3aXHCT y pasi:

BTPaTH IIPALE3AATHOCTI;

BTPaTU FOAYBaAbHUKA;

0e3po6iTTs 3 HE3aAEXKHUX Bip 0c06H 06CTaBUH;

CTapocCTi;

IHIINX BUITAAKAX, 3TIAHO 31 CBOO0AOIO PO3CyAy 3aKOHOAQBIIS, KA MA€ BIAITOBiAQTH 3acapaM
COIIiaABHOI AEPXKABHOCTI, TIOBaru AO TIAHOCTI AJOAMHH Ta €KOHOMIYHOI CIIPOMOXKHOCTI
AEpIKaBH.

3aBpannsamu Koucrurynifinoro Cyay it aAMiHICTPaTHBHOTO CYAY € 3 ICyBaHHS TOTO,
HACKIABKY SIKiCHE 3AKOHOAQBY€E PEryAIOBAHHS Ta AAMIHICTPATUBHI IIOCAYTH Ha 3abe3edeHHs
IpaBa Ha COL[iaAbHMM 3aXHCT.

* TTocranosa KacauiitHoro apAMiHicTpaTUBHOTO cyAy y ckaaal Bepxosroro Cyay Bia 15.09.2020
Ne635/7878/16-a.
M Muxaitao Casuun, [Topisusasre koncmumyyiiine npaso (Kuis: FOpinkom Iurep, 2019), 123.
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KCY TpaxTye cTpykTypy COLliaAbHUX IIpaB IepeBaXXHO y CBITAl IPHHIMIIIB IIpaBa
i AOBOAI PiAKO BH3HAYa€ CTPYKTYPHHIT CKAAQA TO3UTUBHUX 00OB'SI3KiB AePKABH, SIKUM
$aKTHYHO KOPECIIOHAYETHCSA CYKYIHICTh IPAaBOMOXKHOCTeH, SKi, BAACHE, i CTAHOBASITD
TOPU30HTAABHY CTPYKTYPY COI[iaAbHMX IpaB. 30KpeMa, y CIIpaBi 3a KOHCTUTYIL[IHHOIO
CKaprolo OAeKcaHApa Asuenka ta immunx KCY PO3TASIAAB IIMTAHHS MIOAO KOHCTUTYLIil-
HOCTi MOKAMBOCTI BcTaHOBAeHHs KabineToM MiHicTpiB yMOB, MOPSIAKY IPH3HAYEHHS
Ta MiHIMAaAbHUX PO3MipiB IEHCIil MO iHBaAIAHOCTI, IO HaCTaAa BHACAIAOK KaAllITBa 91
3aXBOPIOBAHHS, i MeHCIl y 3B 513Ky 3 BTPATOI0 T'OAYBAABHUKA BHACAIAOK JOPHOOHABCHKOT
KaTacTpodu 3ripHo i3 3akorom N2 796-X11.** HesBaskatouu Ha IIAKOM IIPABUABHY IOPUAUIHY
MO3MINIO y Wil CrIpaBi, OCKiAbKHU BCymeped npunucaM cT. 92 Koncrutymii, sxa BusHavae
cepy peryaroBanHs 3akoHOM, KabMiH 6yB HapiAeHHIT TOBHOBaXXEHHSIMH IOAO OOMeXKeHHS
CYTHICHOTO IIpaBa Ha COL{iAABHHIL 3aXHCT OKPEMHM KaTeropisM 0cib, MOCTPaKAAAHX BiA
aBapii Ha YopHOOHABCHKIl ATOMHIF €AeKTPOCTAHIiT (AEC), PILIIEHHS AOBOAI IOBEPXHEBO
o6brpynrosano. KCY MaAo yBaru npuaiasie BAACHe CTPYKTYPi COLIiaAbHOTO 3aXHCTY IIO-
CTPaXAAAUX Bip aBapii Ha YopHobuAbChKiit AEC, Tak caMO KOAM 3BePTAETHCS AO AHAAIZY
MO3UTHUBHHX 000B SI3KiB AePXKABH, OAPA3Y IIEPEXOAUTD AO ITUTYBAHHS IIOAOXKEHD YHHHOTO
3aKOHOAABCTBO, 110 € CYMHIBHHMM Y CBITAl A€MOKPATMYHOI A€riTHMAIllil pilleHb KOHCTH-
TYLIiFIHOI I0CTHIIil — 3aKOHHU € 06’exTOM KOHCTHTYILIIMHOTO IEePErAsiAy i IX IPUIIKMCH He
€ HaAeXXHUM apryMeHToM A pimmenHs KCV. Sk Bxxe ckaasocs Ha nmpakruri, KCY yxsaaus
1€ PilIeHHs, 3BePTAI0IHCh AO 3aCaA FOPUANIHOL BU3HAYEHOCTI Ta ACTITUMHHUX O9iKYBaHb SIK
KOMITOHEHTIB 3aCaAl BEPXOBEHCTBA ITPaBa, KOHCTUTYLIMHOIO 3aKPilA€HHA KOHCTUTYIIAHOIO
000B’SI3Ky A€P>KaBH IJOAO IIOHOBAEHHSI IIPAB ITOCTPAXKAAAUX Bip aBapii Ha JOpHOOUABCHKIN

»

AEC Ta ix co1jiaAbHOTO 3aXHCTY, SIKHI OXapaKTepu3yBas sK “nocusenuti:” “TlosuruBHuit
000B’s130K Aep>KaBH Y IIbOMY Pasi, [10 CyTi, BUMarae Bia Hel BYXMTH 3aX0AIB MATPUMUOI Ail
(afﬁrmative action) 3 OTASIAY Ha Te, IO MAEThCA IIPO 060B’5130K 3aXHCTY AEPKaBOIO OAHI€EL
3 HallyPa3AMBIIINX BEPCTB HACEAEHHS], sIKa TOro morpebye.”*

Ha it mmiacTaBi 6yA0 BU3HAHO IIPOSIBOM “Jep#casH020 8ABiALs” YIIOBHOBAKEHHS yPSIAOM
3AIFICHIOBATH PEryAIOBAaHHS YMOB, OOCSIy Ta MOPSIAKY BUIIAQTH COIfiaAbHOI AOIIOMOTH
IocTpaXkaaAuM Bip aBapii Ha Yopro6uanscekiit AEC ypsiaOBHMHU aKTaMu, a He 3aKOHOM, SIK
TOrO BUMAraroTh cTaTTi 64 Ta 92 KoHcTuTynii. Buxoasrn i3 ropucnpyaennii €Bponeiicbkoro
cyay 3 npas aropunu (€CITA) Taki conjiaabni Bunaaru KCY BUTAyMauuB sk MaitHo, Ha sike
MOMMPIOIOTHCA FAPAHTII MPaBa BAACHOCTI, XO4a I[OAO AETITUMHOCTI CTYII€Hs BTPYYaHHS
Y 3AIICHEHHS LIbOTO IpaBa Yepe3 3acapy NPOMOPLIMHOCTI Tak i He 6on AOCAIAXKEHO.

Bepmukaavry cmpykmypy npaBa Ha COLiaABHHIT 3AXHCT CTAHOBASITb IIO3UTHBHI 000B SI3KU
A€PIKaBH, OCKIABKM ITPABO Ha COLIiAAPHUM 3aXUCT 0COOH 3aA€XKUTD Bip 3AIMICHEHHS AEP>KaBOXO
KOMIIAEKCY TaKHX 3aXOAIB:

TMIOBHOTH (iHTeHCHBHOCTi) 3aKOHOAABYOT'O PET'yAIOBAHHS BiATIOBIAHOI COIIIaAbHOI AOTIOMOTH
9H BUAY COIIIAABHOTO 3aXUCTY B TAKOMY CTYIIEHi, [06 OTPHMAHHS COLiaAbHOI AOIIOMOTH

* Pimennsa Koncruryniitnoro Cyay Yxpainu sia 07.04.2021 Ne 1-p(1I) /2021.
* Tam camo.
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91 3aXHCTY 0COOO0IO HE 3aA€XKAAO0 Bip YXBAAEHHS YPSIAOM YU BIAOMCTBOM PEryASTOPHOTO
aKTa; TaKi peryAsITOPHi AKTU MOXKYTb BCTAHOBAIOBATH OCOOAUBOCTI 3AIFICHEHHSI BHY TPILIIHBO
OpraHi3al[ifHMX MUTaHb BIAOMCTBA Y Cpepi COLIIaAbHOTO 3aXUCTY;

CHCTeMa COILIAABHOIO CTPaXyBaHHS, sIKa MAa€ AMPEpPeHI[iIOBATUCS 3aASKHO Bip BHAY
COI[iaABHOTO 3aXHUCT, AISIABHICTD SIKUX MA€ 6yTI/I MIAKOHTPOADBHA I IIA3BITHA; HAIIPUKAAA,
SIKIO HAETBHCSI ITPO IeHCifHe 3abe3MedeHHs], TO 3aKOHOAABCTBO Ma€ BPaXOBYBATH PeaAbHY
aeMorpadiuHy CUTYaIlilo Ta PUHOK 3aMHATOCTi, CTPYKTYPY PHHKY IIpalli, i 3 orasay Ha 1je
06UpaTH MOAEAb CTPAXyBaHHS Ha BUIIAAOK ITEHCII Ta peryAloBaTH il y 3aKOHaX;

AISIABHICTD YCTaHOB, SIKi HAAQIOTb COLIiaAbHI AOTIOMOTI'M Ta COLIiaAbHI TOCAYTH i piHaAHCY-
IOTBCSI 3 AEP>KABHOTO OIOAXKETY; TAKOXK AepiKaBa Ma€ MATPUMYBATH i IPUBATHI yCTAaHOBH,
SIKi HAAQIOTbh COIiaAbHI AOTIOMOTH 1 ITOCAYTH;

aApeCHHUI XapaKTep COLiaAbHOI AOTIOMOTH i COLJiAAPHUX ITOCAYT, TOOTO HAAAHHS TAKUX
Aunre 0cobam, sIKi € Bpa3AUBUMH 1 IOTPeOYIOTh peaAbHOI MATPUMKH 3 6OKY A€PXKaBH YK
0cib, AKi 3alIMAIOTHCA TAKOIO AISABHICTIO.

3. Cexsecmp (ckopouenns) sudamxie Ha coyiarvri 00nomozu ma coyiarbHi nocay2u

Taxi 3aX0AM MOXXYTb 3aCTOCOBYBATHCS ¥ BUIIAAKAX KPaFHbOI HEOOXiAHOCTI 3 MeTOI0
3amobiraHHsa HaCTaHHIO HE3BOPOTHHUX HACAIAKIB ITpaBaM AIOAMHH, BUXOASYH i3 3acap co-
1iaAbHOT AepIKaBH Ta IPABOMipPHHUX (3AKOHHHX) OUiKYBaHb i3 AOAEP’KAHHSM TAKHUX BUMOT':

YPSA MOXe iHILIiFOBaTH IPOLIEAYPU CEKBECTPY Y€Pe3 3BE€PHEHHSI A0 IIAPAAMEHTY 3 METOXO
IIPOBEAEHHS IIOTIEPEAHDBOIO CAYXaHHS, 32 Pe3yAbTaTaMU KOHCYABTALIil OTPUMATHU BiAIIO-
BIAHY Pe30AIOILIiI0, B sIKifl MAIOTh OYTH BKa3aHi MapaMeTpU 3aKOHOIIPOEKTY IPO CEKBECTP
Ha COLIiaAbHI BUAATKH;

PO3POOHUTH i BHECTH 3aKOHOIIPOEKT HA PO3TASIA TAPAAMEHTY BIATIOBIAHO AO BU3HAYEHOI
Pe30AIONii Ipo mapaMeTpH TAaKOTO 3aKOHOMPOEKTY;

3aKOHOIIPOEKT MPO CEKBECTP Ha COLIiaAbHI BUAATKU HE MOJXKE MOCATAaTU Ha CyTHICHUU
3MICT ITpaBa Ha COLIlaABHY AOIIOMOT'Y, TOOTO TaKa COLiaAbHA AOIIOMOTa Ma€ 3bepiraTu cBiit
IepiOAMYHUI XapaKTep i 3a0e3edyBaT HeOOXiAHI UTTEBI MOTpeOU iHAUBIAQ, SIKi MAIOTH
IMOBAXKATH AIOACBKY TiAHICTb;

CEKBECTP COLIiaAbHMX BUAATKIB IOBUHEH MATH TUMYACOBUH XapaKTep i IMiCAS 3aKiHYeHHS
IIbOTO CTPOKY YPSIA MA€ 3BiTYBaTH IepeA IApAAMEHTOM CTOCOBHO BXXUTHX 3aXOAIB Ta I[OAO
BXKUTTS 3aX0AIB Ha IOHOBAEHHS BIAITIOBIAHMX COIIIaAbHUX BUAATKIB.

Ilpu ropuanyHiit apryMeHTalil CBOIX pillleHb IJOAO COLIiaABHMX IIPAB CYA BUPILIye, K
IIPABHAO, CHUCTEMHY IPOOAEMATHKY — 3aXHCT IIPAB AIOAUHHU 3aBXAH € iHpOpMAIli€o Ipo
HasIBHICTh OUeBHAHHUX IIPOOAEM y IPaBOBiit cucTeMi. BoHa BUpilIyeThcst ABOMA MIASIXAMH.
HarinpocTimuii, Ha IepIIuil MOTASIA, Ile BHECEHHS 3MiH y 3aKOHOAABCTBO. OpHAK BOHO
BHKAMKA€E TOCTPI CYCIIAPHO-IIOAITHYHI A€0aTH, IO B3araai Moxke 3a0AOKyBaTH IIPOILjeC
BHECEHH aAeKBAaTHMX 3MiH Y 3aKOHOAABCTBO, a IIPaBa AIOAMHU i AAAi HOPYITyBaTUMY ThC.
IcHye iHmMIt MASIX, KOAK CYA Oepe Ha ceOe BiATTOBIAAABHICTS i, AooTpuMYytouHCh cT. 2 KAC
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YKpa'l'HI/I, CTa€ Ha 3aXUCT IIPAB AFOAUHU. e IIPOLeC BUMAra€ KOHCTPYIOBAaHHS BIAITOBIAHOTO
aCIIeKTy ITpaBa Ha COIiAAbHUH 3aXHCT Y TPbOX IAOIMHAX — TOPU30HTAABHOI i BEpTHKAABHOL
CTPYKTYPH COIIiaABHOTO ITPaBa Ta KOPECIIOHAYIOYOMY HOTO MAacIITa0y 3aBAAHb i HASIBHUX
pecypciB AepxKaBH, Y MeXKax sIKOi BOHA Hece BIATIOBIAQABHICTS i TOKAMKaHA 3a6be3meqnTr
COILIIaABHHUI 3aXHCT i3 IIOBAroio A0 AIOACHKOI IIAHOCTI.

Ill. OkpeMi npuKnaam 3axmucTy eKOHOMIYHUX i colianbHUX npas

VY 1ifi yacTUHI CTAaTTi HA OCHOBI aHAAI3y CTPYKTYPH 3aXHCTy OKPeMUX eKOHOMIYHUX
i colliaAbHUX ITpaB Mipe MOBa PO YMOBHUH XapakTep Kaacugikariii Ta IMOAIAY IIpaB AIOAMHHI
3araAoOM Ha II0O3UTHBHI i HeraruBHi.** 3 OrAsAy Ha OCHOBOIIOAOXKHE KOHCTUTYLiiHe pillleHHsI
PO 30060B’SI3yI09y CHAY IIPaB i CBOOOA AIOAMHH, AP>KABa MA€ YXHASITHUCS BiA IIPUMHSTTS
IIpaBUA, Oprasisamii ny6Aquo'1' AAMIHICTpALlil TAKMM YMHOM YU BUMHEHHS AlM, YMM HaA-
MipHO abo B3araai YHEMOXXAUBAIOE 3AIMICHEHHS IT€BHUX IPAB MOTO HOCISAMHU. HaHpI/IKAaA,
Koncrurymniitauit Cyp IliBaeHHO-AdpHKaHCHKOI peciybAiKH, 3aCTOCYBABIIN IPUHIIUII
IPOMOPLIAHOCTI AO O3UTHBHUX 30008 I3aHb AeP>KABU, KOHCTATYBAaB, IO BUKAIOYEHHS
MOCTiMHUX MEMIKAHIJiB i3 Aep>KaBHOI CXeMH COLIIaABHOI AOTIOMOTH € HEeCIIPaBEAAUBOIO
AMCKpUMIHAI€I0 Ta HEOOIPYHTOBAHUM i HEBUIIPABAAHUM OOMEXKEeHHSIM ITpaBa Ha AOCTYII
AO colliaabHOTO 3abe3mevyeHHs.

AOKTpHHa 060B 13Ky 3aXUCTY OPiEHTYE AeprKaBy HacaMIIepeA Ha iHGpacTpyKTypHi pedi.
Ao yHiIBepCaABHUX [TO3UTUBHUX 00OB SI3KiB AEP)KABU HAAEKATh 3a0e3IIeUeHHS AOCTYITY
AO CIIPAaBEAAMBOTO CYAY Ta HAAEXKHE PO3CAIAYBAHHS 00CTABUH IIOPYLIEHHS [IPAB AIOAMHH.
Ha npukaaai mo3uTuBHUX 060B’43KiB 10AO OKpeMHX eKOHOMIYHHX i COIliaAbHHX IIpaB
OyAe HIDK4e 3'1COBaHO crienudiky iHTepIpeTarnii Ta OPUANIHOTO KOHCTPYIOBAHHS LIUX
PI3HOBHAIB Cy0 €EKTHBHUX ITy OAIYHIX IIPaB, IO MA€ 3HAYEHHSI AASL PO3YMiHHS FOPUAMYIHOTO
3aXMCTY MPaB AFOAMHH.

1. 3axucm exonomiunux npas: ceob6oda subopy pody disavrocmi ma npogecii

Papstacpkuit Coro3 GpakTHyHO 36epir TpasuLifHui iHCTUTYT MOCKOBCHKOI AepiKaBU
Kpinanrsa y popMi KoAeKTUBi3allii CeATHCHKHMX FOCIIOAAPCTB Ha TAL IHCTUTYTY TP OIIMCKH,
[0 GpaKTHIHO O3HAYAAO HEMOXKAMBICTD CIABCHKUX )KUTEAIB OTPUMATH BHY TPilllHi ITacIiopTH
rpOMasIHMHA i BIABHO MepecyBaTucs 1o KpaiHi (Taka 3a60poHa 6yAa OCTATOYHO 3HSATA AUIIE
y 1974 p., KoAM pO3TI0YaAU BUAABATH IACIIOPTH i CIABCHKMM )KI/ITeA}IM). Bce e ocrarouno
KOHCEepBYBAAOCS KPUMiHAABHOIO BIATIOBIAQABHICTIO 32 AAPMOIACTBO (“TYyHesACTBO”), siKa
Takox 6yAa BeAbMH “3pydHuM” 32C060M PO3MPABU HAA AUCHAEHTaMH (BBeAeHa 4 TpaBHs
1961 p. Yxazom Ilpesupii Bepxosroi Paau CPCP “Ipo mocuaenust 60poTsbu 3 ocobamu,
IO YXUASIOTHCA BiA CYCIIIABHO-KOPUCHOI ITpalli Ta BeAyTh aHTHCYCIIIAbHUH MTapasuTUIHUI
croci6 xurTa”). 1a “capgmuea’™ i mo choroaHi Mae crienuivHMI BIIAMB Ha IPAKTUKY
3abesmedyeHHs CBOOOAN BUOOPY Ipodecii i pOAY 3aHATH Y MOCTPAASHCHKUX KpaiHaX.

* AuB. Takox: Muxaitno Casuut, ITopisHsvHe KOHCmMUmyyiiine npaso (Kuis: BAITE, 2020), 233-39.
* Khosa v. Minister of Social Development 2004 (6) SA 505 (CC).

* TTonpw Te, O KOHCTUTYLIiA SIK aKT YCTAaHOBYOI BAAAU HAPOAY He MICTHTD IPOTAAKH, AAS PO3YMiHHS
HPHPOAH CBOOOAH BHOOPY mpodecii i poaAy 3aHSTh CAiA LHAICHO TAyMaunTH Ipunucu crareit 42—46
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1.1. Camosusnauenns ocobu ma npaso Ha 6éubip pody sanamms. HaBepeni mipxoan
y pPeryAoBaHHi B AepxaBHOMY npaBi Paasacprkoro Corosy mpasa Ha mparjio ¢pakTHIHO
IIepeTBOPIOBAAO 1l Ha IPUXOBAHUI IHCTUTYT KpianTBa, KU OyB TPAAULIIMHAM AAS
Mocxkoscbkoi aepxasu Ta Pocii, pakTuuHO 3amepedyroun CyTHICTb HOTO 3MiCTY, IpHU-
XOBYIOUH ITiAHEBIABHHUII CTaH ITepeBasKHOI 6iAbIIOCTi cBOIX XuTeAiB. Takuii cTaH pedeit 6y
CITPaBXKHbOIO ATAKOIO HA AIOACBKY FiAHICTb, 30KpeMa Ha CAMOBH3HAYEeHHs 0cObu Ta BUOIp
POAY 3aHSATTS Ha CBifl BIADHUN PO3CYA, BIAIIOBIAHO AO BAACHHX 3AIOHOCTEN, KUTTEBUX
IIpiOpUTETIB, CTpaTeriil Ta parueHHs A0 mactsi. OCHOBHUMHU popMaMu CBOOOAU BUOOPY
POAY 3aHSTb € CBOOOAQ MIAIIPUEMHHUIIBKOL AIIABHOCTI Ta CBOO0AQ BUOOPY mpodecii i poay
3aHsTTS. MOXAUBICTD BIABHO 06MpaTH, 6€3 30BHIIIHBOTO THCKY YU IPHMYCY, IeBHE 3aHATTSI
4u poecito BUIIAMBAE i3 CyTHICHOTO 3MicTy cBOOOAN. BopAHOUAC Taki BIAHOCHHU BHOCATD
3MaraAbHICTD i CHCTEMY 3aCAYT Ta /41 BHHATOPOA IIPHU 3AIICHEHHI €KOHOMIYHOI AISIABHOCTI.
AAst eKOHOMIYHOI AKTHBHOCTI BTPYYaHHS AeP>KaBH Ma€ Oy TH MiHIMI30BaHO AO ITeBHOI MipH,
TaKa HaCaMIIepeA 3aAEXKHUTD Bip aKTUBHOCTI CAMOTO HOCis IIPaBa, o 36AI/I>KY€ i cBoboAn
i3 HeraTUBHUMH IIpaBaMU.

1.2. Cobopa MiAIIPUEMHHMIIBKOI ALSIABPHOCTI Ma€ IHCTUTYI[IMHUM, IHAMBIAyaAPHUN Ta
my6aiuamit acnexT.t” 3a incmumyyiiinotwo npupodotw 1 cBOOOAA IIOB'sI3aHA i3 BIABHOIO
KOHKYPeHIJi€l0, HEAOITYIIIeHHSM 3A0B)XHUBAHHSI, HEIIPABOMiPHOTO 0OMe)KeHHs KOHKY peHIil
Ta HeAOOPOCOBiCHOI KOHKypeHIyii. Lle moB’s13aH0 3 TUM, 1j06 MiHIMi3yBaTH HEOOI PyHTOBaHe
BTPYYaHHS AePKaBH y PHHKOBI BiAHOCHHH. OAHAK Take HEBTPYJYaHHS IIOBUHHO 6a3yBaTUCs
Ha MeBHUX MPABOBUX rapaHTifAX (AHTUMOHOIOABHE, KOHKYpPeHIlifiHe 3aKOHOAABCTBO),
po3MexxyBaHHs cdep KOHKYpeHIlii Ta eKOHOMIUHOI IOAITHKY AepKaBH. AepxaBa yepes
MIAIPUEMCTBA, AKi I HAA€XaTh Ha OCHOBI aKI[iOHEPHOTO KalliTaAy YH K AepXKaBHi
areHTCTBA, BUCTYIAIOTh Ha PUHKY SIK yYaCHHKM PUHKOBHX BIAHOCHH, a He sIK Cy0'€KTH
BAAAHHUX MTOBHOBaXXeHb. ITpoTe i3 KOHCTUTYILINHOrO 060B 3Ky 3abe3IeuyBaTH 3acCasu
PHMHKOBOI eKOHOMIKM BHITAMBA€ BUMOTA IIPO HENIPUITYCTUMICTh 3AOBKHBAHHS “3acobamu
MOHOIIOAI3aLil” — CyOCHAIIOBAHHSIM, Tepeaadero MafiHa y 6e30IAaTHe KOPUCTYBAHHSI TOLIIO.

3 TouKH 30py 3abesneuenHs iHOUBIYarbHUX NPAs IHAUBIAY HAAEXKUTD IIPaBo OyTH 3apee-
CTPOBaHMM SIK cy6’€KT i ATPMEMHMIIBKOTL ALIABHOCTI 6e3 AOAATKOBUX MEPENIKOA i 6y,A,b-ﬂKHx
O3HaK AMCKpHMiHallii. ¥ IIbOMy pO3yMiHHi iHAMBiAyaAbHI ITPaBa MOXHA TPAKTYBATHU SK
cBob0Ay BubOpY mpodecii, BUAY IpOPeCiitHOT ALIABHOCTI, BUBHAYEHHS METH, IIPOrPaMu
1 HaPsIMiB CBOEI M ATIPUEMHULIBKOL AIIABHOCTI, BCTYII IIAITPUEMIIIB B aCOL[iAIlil AASI 3aXHCTY
cBoix iHTepeciB. Takox BaxkAuBe 3HAYeHHsI Ma€ 3a60pOHa IPUMYCOBOI IIparii.

1.3. ITybaiunuii acnekm c80600u nionpuemHuypkoi disAbHocmi OB I3AHUI i3 Iy OAITHIM
eKOHOMIYHUM ITOPSIAKOM, 3aCHOBAaHUM Ha 0OMeKeHHI MOHOIIOAI3My, 3aXHUCTOBI KOHKYPeHIIl,
3AIMCHEHHI peecTpaii cy6’e1<TiB I ATIPUEMHMIIBKOI AIIABPHOCTI Ha EAMHMX ITPABOBUX 3aCapax
Ta AilJeH3yBaHHI OKPEeMUX BHAIB IIAITPHEMHHIIBKOI ALIABHOCTI. BTpy4YaHHs AepKaBHU y ImiA-
MPHUEMHHUIIBKY AISIABHICTD MOXKe 3AIMCHIOBATUCS HAa OCHOBI 3aKOHY 3 MOTHBIB CYCIIIABHOI

Koncrurynii Ykpainu, AKMMM BUSHAIOTHCS ITPaBa Ha M ATPUEMHHIIBKY ALSIABHICTD, Ha IIPAITIo, HA CTPAK
Ta BIATIOYMHOK, a TAKOX [PaBo Ha cBo60Ay 06'epnanus y npodeniaku (4. 3 cr. 36).

# K. Oxumraitt, OcHosHuie npasa u c60600b no poccutickoti Konecmumyyuu u Eeponeiickoii Konsenyuu
(Mocxsa: NOTA BENE, 2004 ), 339-41.
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HeobOXiAHOCTI 3 METOIO: a) 3abe3meuyeHHs COIiaAbHOTO 3aXMCTY HAaCEACHHS Ta COLIaABHOI
CTIPSIMOBAHOCTi €KOHOMIKH; 6) 06MeXeHHS MOHOTIOAI3MY, HEAOTTYIIIeHHS HeAOOPOCOBICHOT
KOHKYpeHIIil; B) HEAOIIYIeHHS ITOEAHAHHS 3aMHATTS MAIIPUEMHUIIBKOIO ALSABHICTIO i3
TIOCAAAMU Ha Iy bAiuHi# cAysK6i; T) 3a6e3meueH s AOAEPYKaHHS Cy6 €KTaMU M ATIPHEMHHIIBKOT
ASABHOCTI IIpaBa iHTEAEKTyaAbHOT BAACHOCTI; I') AOAEPKAHHS IPAB i CBO6OA IIPALliBHUKIB;
A) 3aXHCTy IIpaB CIIOKUBAYB.

1.4. Ce0600a subopy npogecii. Ik KOHCTUTY1IisI, TaK i MDKHAPOAHO-TIPABOBi AKTH FAPAHTYIOTh
cB06O0AY BUOOPY BHAY IPOeCifiHOI AIIAPHOCTI, He HAAQIOUM YiTKUX FAPAHTIl 3alHITOCTI.
3riaHo 3i cT. 6 Mi>KHapOAHOTO AKTY NPO eKOHOMIYHi, COL[iaAbHi Ta KYABTYPHi IIpaBa KOXKeH
Mag€ MPaBO peaAi3yBaTH MOXAUBICTD 3apOOASITH COOI Ha XUTTS Ipalelo, Ky BiH BIAbHO
o6upae a60 Ha SIKy BiH BIABHO ITOTOAXKY€ETBCSL. 3ACAAH eKOHOMIYHOTO AibepaAi3My rapaHTyIOTh
eKOHOMIYHi cBo60AH, 30Kpema c13060Ay KOHTPAKTiB, BiA AOBIABHOTO A€P>KaBHOT'O BTPYYaHHS.
AAsI TAKOTO BTPYYaHHS Ma€ ICHYBaTH [T€BHUI ITy OAIYHUI IHTePeC, SIKUI CIIPSIMOBYEThHCS Ha
3abesneueHHs 6arancy intepecis. Hampukaaa, y cipasi Aoxuepa*® BiATIpaBHOIO TOUKOIO
Aast Bepxosroro cyay CIIIA 6yao Te, mo “3araAbHe IpaBO HA MIAIHCAHHS KOHTPAKTY
CTOCOBHO 110ro 6i3Hecy” 6yA0 “gacTHHOI CBOOOAU 0cO0H, 3axuieHol YOTHPHAALSTOO
nonpaskoio.” IIpobaeMu HepiBHOCTI pO3IOAIABYOI BAAAY Ti3Hille OYAU 3HSITI 3 OTASIAY Ha Te,
110 “3a npupodoto peueti HEMONAUBO JomMpuUMyBamMUcs c60600u 002080py Mma npasa npusammoi
BAACHOCMI, 00HOUACHO He BUSHAIOYU AeZIMUMHOCII HEPIBHOMIPHO20 Po3nodiAy opmyHu, 9Ka
€ HeoOxiOHUM pe3yrbmamom 0As 30iticHenHs yux npag.”*

Buxoasuu i3 TaKMX IMOCTYAATiB, BAACHHK Hece IeBHi PUHKU Ta BOAHOYAC 000B I3KU
y pasi 3A1iCHeHHs IpaBa BAACHOCTI Yepe3 BUKOPUCTAHHS HAMaHOI cHAHU. 3i CBOro 60Ky
cBoOoAa BUOOPY Ipo¢eciiiHOI AISIABHOCTI HAKAAAQ€E HA A€PKABY IO3UTUBHI 000B’SI3KU
Y CTBOPEHHI BiATTOBIAHHMX YMOB AAS TIOBHOT'O 3AiCHEHHS TPOMaAsSHAMH IIPaBa Ha MPaLo,
3abesreyeHHs rapaHTiil pIBHIX MOXXAUBOCTeF! y BUOOPI IIpodecii Ta poAy TPYAOBOI ALSIABHOCTI,
peaaisanii mporpamu npo¢eciiHO-TeXHIYHOro HaBYaHHS, IATOTOBKH Ta IIepeIiArOTOBKH
KaApiB BIATTOBIAHO A0 cycriabHEX TOTpe6. Ha po60TOAABIIS 3 OTASIAY Ha e HAKAAAAIOTHCS
060B'SI3KH I[OAO BUIIAQTH BUHATOPOAH Y PO3Mipi, HeOOXiAHOMY AAsI 3a0e3I1e4eHHsI [IAHOTO
PiBHS KMTTS Ta MpaBa 0COOM Ha BIAbHMI PO3BUTOK SIK iHAMBIAQ.

1.5. ITpaso na 06’eOnanus 8 npodcnisku ma npago Ha cmpaiix. B eroxy MmacoBux rpomap-
CBKHX PYXiB Ta 06’epHaHb Ha py6exi XIX — XX cT. 3pocTae poab podeciiiHuX CITAOK, SIKi
IPOTHCTOATD POOOTOAABIISIM i BiACTOIOIOTD IIPABa MPAL[iBHUKIB. Y Pe3yABbTATi 3iTKHEHb ITUX
iHTepeciB 3apOAXKYETbCS COlliaAbHe ITAPTHEPCTBO, 3ACHOBaHEe Ha PO3YMiHHi COITiaAbHOI pyHKITII
BAAQCHOCTI Ta CBOOOAY AOTOBOPY, SIKi MAIOTh TAPAHTYBATH TIAHUI PIBEHD XKUTTS IHAMBIAQ,
30KpeMa IMASIXOM AOAEPKAHHS ITPaB NPaIliBHUKIB. Y peaAisanii COIliaAbHOro IMapTHEPCTBA
BiAirpaB 3HauHY POAb AOCBiA Beitmapcopkoi peciry6aiku, V @ paniryspkoi pecirybaikn, ITaaii.
OAHaK CbOTOAHI CTPYKTYpa 3alHATOCTI 3MiHIOETbCS, PO3IMIUPIOETHCS MPAKTUKA HETIOBHOTO
po60ouoro yacy 3aBASKH GPHAAHCY, KOAO mpodeciit y chepi 06CAYroByBaHHS, A€ CKAAAHO

* Lochner v New York 198 US 45, 57 (1905).
¥ Coppage v Kansas 236 US 1,22 (1914).
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3HAUTHU Miclje mpo¢eciiHUM AaHKaM. 3HOBY Ha IIOPSAKY AGHHOMY CTOSATDb AOITYyCTUMI
06MexxeHHsI CBOOOAH AOTOBODY, SIKi BUBHAYAIOTh YMOBH KOHTPAKTY MiX MpPAIliBHUKOM
i poboropasiem. Ha mepumit mAaH BUXOAUTD IOPUAUYHA IPAMOTHICTh KOHTPAreHTiB IO
KOHTPAKTY Ta IapaHTil IOBAaru AIOACBKOI TigHOCTI. 30KpeMa, y Beabrii moBara AI0ACHKOI
TiAHOCTI OXOTIAIOE “TIPaBO Ha CIIPaBeAAUBi yMOBH IIPalji Ta CIIpaBeAArBY BuHaropopy” (cr. 23
KOHCTHTyuiI). BoaHouac icHy10Tb mAXOAH, 3TIAHO 3 IKUMH nepeA6aqa}0Tbc,q He AUIIIe IPaBO
He Ha MiHiMaAbHY 3apO6iTHY TAQTY, a i Ha IpoxuTKoBuUit MiniMym (Hopseris), aoocTaTHio
3apobirny naary (Itaais ta Icnmanis) a6o cripaBeaausy sapobitay naary (Beabris).*

E€CIIA posrasipae IpaBo Ha 06 €AHAHHS Y TPOQCITIAKH SIK CKAAAOBY CBOOOAH 06’ €AHAHD,
JKa nepeA6aqae epeKTHBHICTD 3AIICHEHHS BiATIOBIAHUX IIPaB, X04a Ije He € 6e3yMOBHHM
CKAAAHHMKOM AisiAbHOCTI mpodcmisok. 3okpema, Cya IOCTAHOBUB, 1O ITPABO OpaTH y4acTh
Y KOHCYABTAIIiSIX He € 000B SI3KOBUM AASI epeKTHBHOTO 3AilicHeHHs rmpasa npodemiaku. ECITA
3a3HAYMB, IO CT. 11 3axuIae MpaBo MPOPCIiAKY BUCAOBAIOBATH IKUMOCH YJMHOM CBOIO AYMKY
IiA Yac KOAGKTHBHUX I€PEroBOPiB, aA€ He TapPaHTY€ IpaBa Ha YKAAACHHSI KOAEKTHBHOIO
aorosopy (cripasa Illsedcokoi npodenisku mawunicmis roxomomusie (1976 p.) ). Hapemri,
Cya mocranoBuB, mo CT. 11 He 3aXuUIIae MpaBo HA CTPANK, TUM CAMUM AO3BOASIIOUM ACPKaBi
06upaTH iHIIi MASIXH, 32 AOTIOMOTOIO SIKUX MOXHA 6yA0 6 3a6e3rmeynTu IpaBo mpodCriaku
Ha 3aXUCT mpodeciiiHux inTepecis cBoix uaeHis.”’ €CITA posrasaae sk AUCKPUMIHAIIHHY
IIPaKTHKY MACOBHX 3BiAbHEHb 3 POOOTH, SKINO IIPALiBHUK OpPaB y4acTb y CTPANKAX, 32
KpUTepieM HaaexXHOCTI A0 mpo¢crmmiaku.’” Take cBaBiaasi 3 60Ky po6OTOAABIIB Ta BiA-
CYTHICTb epeKTHBHOTIO IOPUANYHOTO 3aXUCTY € 3allepeyeHHAM CyTHICHOTO 3MiCTy IIpaBa
Ha 00’€AHAHHS Y PO CITAKY.

Y cnipasax HayionaavHoi cniaku Geavziticokoi noaiyii (1975 p.) i Llsedcokoi npodcnisku
mawunicmie soxomomugie (1976 p.) Komicis yxsaanaa pimeHHs Ipo Te, o Has S3yBaHHA
3aXO0AIB i3 60Ky AepiKaBH, IKi MOXYTb OOMEXHTH ITpaBa MPOCITAOK Iip Yac IIeperoBopin
i3 p060TOAABIIIMH i THM CAMHM 3POOUTH MEHII TPUBAOAMBUM YAEHCTBO y MPOdCITiAKaX,
MO>Ke B OKpPeMUX BUIIAAKAX CTaHOBUTH opymeHHs cT. 11. ITpote Cya He 3ax0TiB 3axoAuTH
3aHAATO AAAEKO, 3a3HAYMBINY, IO 3MEHIIeHH epeKTUBHOCTI YAEHCTBA y MpoPCIisKax
0yA0 06yMOBAEHE “3araAbHOIO IIOAITHKOIO 3 GOKY Aep>KaBHU IIOAO OOMEKEHHSI KiABKOCTI
oprasisanjii, 3 SKMMU MAalOThb YKAAAATHCh KOAeKTHBHI poroBopu. Taka moaiTuka cama
co6010 He € HeCcyMicHOIO 3i cBO60AOI0 TIpodcmirok (3rigHo 3i crarTeto 11).” BopHowac
€CIIA Bu3Ha€e NPaBOMIPHICTh 0COOAMBOCTEN IPABOBOTO PEryAIOBAHHS OKPEMHX BHAIB
npo¢cmisok. Bepyun Ao yBaru BiATIOBiAHI MIXXHAapOAHI AOKYMEHTH Ta, 30KpeMa, KOHBeHIIil
MixnapoaHoi opranizanii npani (MOII), Cya BCTaHOBUB, 30KpeMa, IO 3TIAHO 3 PyMyH-
CbKMM 3aKOHOAABCTBOM OpraHisartii ¢pepmepiB KOPUCTYIOTHCSI OCHOBHHUMHU IIPaBaMH, IO
AQIOTH 3MOTY 3aXHIIATH IHTEPECH CBOIX YAEHIB y BIAHOCHHAX 3 OPTaHAMM AEPXKaBHOI BAAAH,

39 Michel Rosenberg and Andras Sajo, eds., The Oxford Handbook of Comparative Constitutional Law
(Oxford University Press, 2003), 1044.

$! Aonna Tom’en, Kopomxuii nymisnux €sponeiicvicoto xonsenyiero 3 npas sodunu (Papa €spomm, 1999), 54.
52 Danilenkov and Others v. Russia App no 67336/01 (ECtHR, 30 July 2008).
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He IOTpeOyI0ur CTBOPEHHS PO CIIAOK. Y CIABCBKOMY rOCIIOAQPCTBI, SIK i B IHIIHX raAyssix
eKOHOMiKH, 1151 popMa 06’ eAHAHHS Terep Oyaa “3ape3epBoBaHA” BUKAIOUHO AASI HAMMAHHX
IPaLiBHUKIB 1 YA€HIB KOOIIepaTUBiB.*

CporoaHi poab npod cIiAOK 3MiHIOETHCSI, OCKIABKU AOBOAI 3HAYHUI CETMEHT ITPaIliBHUKIB
IPaIloI0Th Ha 3acapaX PPHAAHCY UM Ay TCOPCHHTY, KOAM BOHH ITPAIIOIOTh He 3a GpikcoBaHMI
PO6OUMIT ACHB, 3 AASI BUKOHAHHS IEBHOTO 00CAT'Y POOIT 3a IIeBHMIT Yac 200 MalOTh AOCSTTH
TIeBHOTO pe3yAbTary (Hanpukaaa, y cdpepi I'T pospo6uTu neBHy KOMITI0TepHY HpOrpamy
Y1 HOBY TEXHOAOTi10 06pO6KM IUPPOBUX AAHHX).

2. 3axucm couiammux npas: 4u € npaso Ha meduune 3a0e3neverns COL;iaAbHuM npasom 4u
eAEMEHIOM Npasa Ha wumms?

TyT BuHMKa€e 3aIMTAHHS M[OAO OOCAryY IpaBa Ha MeAMYHe 3a0e3ledeHHs 3 OrASIAY Ha
Tpiapy — 3aCap IIOBArv AO AFOACBKOI IAHOCTI, COLIIaAbHOI A€P>KaBHOCTI Ta CTBEPAJKYBAADHUX
Aifl Aep>KaBH — Ta Il KOPECIIOHAYIOUY CTPYKTYPY IIO3UTUBHUX 00OB SI3KiB Aep>KaBU.

2.1. Awdcvka 2idnicmo i coyiarvii npasa. AJoacbKa TiAHICTb CbOTOAHI X04 He 6e3yMOBHo,
aAe BCe 3K TaKH BU3HAETHCS K 3aCaAd CYIACHOTO PO3YMiHHS COIiaAbHMX MpaB. Sk HIbkde
OyAae BHAHO Ha OCHOBI aHAAi3y CIiBBIAHOIIEHHSI IIPaBa Ha SKUTTS Ta [IPaBa HA MEAMYHE
3abesneyeHHs, HOrO BUPIlIeHHs BiAOyBaTHMeTbCs Yyepe3 KaTeropiro AIOACHKOI TiAHOCTI,
0COOAMBO TaKOTO APKAMBOTO aCIEKTY AIOACBKOI MAHOCTI, SIK IpaBa Ha TiAHY CMepTh
SIK CBOEPIAHOTO BipAA3epKAAGHHs IpaBa Ha XUTTS. Tak, HAyKOBII IMUIIYTbh, IO TiAHICTD
AIOAMHHM “O3HaYa€ MPUAATHICTb [6yTu cipomosxuum] (worthiness),>* sosrimmiit aciext
COLIaABHOI POAI AIOAMHH, SIKHI BUKAMKAE IIOBAry, i BTIAIOE B COOi Xapu3My Ta IIOBary, 1jo
FOAOBYIOTH B 0dici, 3BaHHI 41 0cobucTocTi.”*®

Iompu AOBOAI 6araTy AiTepaTypy 3 IIbOrO MUTAHHS Ta KOHCTUTYLiHHY IOPHCIIPYACHIIiIO,
BCe OAHO HUHI KOHIIEIIT AFOACBKOI TiAHOCTI BUTASIAQ€E B O4aX 6araTbox AOCAIAHUKIB AOBOAI
PEASITUBHUM ITOHSTTSIM, IIPEAMETOM 6araTbOX CIieKyAsIiiil. 3 IIbOro IIPUBOAY CAiA TOBOPHTH,
BAACHe, IPO MPHUPOAY OpraHi3allii AFOACPKOTO CYCIIAbCTBA, OCKIADKM Ha AYyMKY KPUTHKIB
AIOACBKOI IiAHOCTI SIK yHiB€PCaAbHOI LIIHHOCTI, SIKa 3yMOBAIOE 3MiCT Ta OpPraHi3allio IIpaBo-
HOPSIAKY, AOBOAIL YaCTO CKAAAHO BHPILIMTH AHMAEMY MDK IOPSIAKOM i cBO60A00. OpHAK
KOHIIEIIT AFOACBKOI TIAHOCTI CIIPAMOBaHMM AKPa3 Ha BUPIIIECHHA LIl AMAEMH, 2 HE TIOPOAKYE
ii ik TaKky. MaeTbcs Ha yBasi, 0 KAIOUOBOIO CTOPOHOIO AIOACBKOI IAHOCTI B opraHisamii
CYCIIABCTBA CAY>XKMTb iHTerparis ocobu Ha 3acapax il IiAiCHOCTI Ta CaMOiA@HTUIHOCTI.
SIK110 MU FOBOPHMO IIPO KOAEKTHBHY iA€HTHYHICTb, TO MAEMO Ha YBa3i popMyBaHHSA
NEeBHMX CIIIADHUX IHTEPECiB, Ki MOXKAMBI AUIIIE Y TIAHIN COLJiaAbHIM aKTUBHOCTI, TO6TO Ha
ITOBa3i iACHTUYIHOCTI IHAUBIAIB, SIKi BCTYIIAIOTh Y IPABOBIAHOCHHH IMIOAO pPeaAisaliil BAACHUX

$3 Manole and “Romanian Farmers Direct” v. Romania App no 46551/06 (ECtHR, 16 June 2015).
*Ha 3axapIaTCbKOMy AIaAeKTi € GiAbII AA€KBATHHI IIepPeKAAA aHTAIMCbKOTo caoBa “worthiness” sk
“roaHUM,” TO6TO OyTH 3AATHUM Ha II€BHI BUMHKI, BOAOAITU IIEBHIMH SIKOCTSIMH, KOMIIETEHTHOCTSIMY,
OyTH 3AI6HNM; TYT Ije MOXXHA BXKHBATH IIOHATTS ‘3AIOHMIL.”

*David Kretzmer and Eckhart Klein, The Concept of Human Dignity in Human Rights Discourse
(The Hague: Kluwer Law International, 2002), 19.
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IIPUBATHUX iHTE€PECIB, IKi BUSHAIOTHCS, IOBAXKAIOTHCA 1 IATPUMYIOTbCS KOHTPAreHTaMU Ha
3acapax AoBipu Ta B3aeMHocTi. To6TO MU 3aX0ANMO Y Cdepy coLiaAbHOI iIHPpaCTPYKTYpH,
SIKa Ha MMOYaTKaX ¢ OpMYBaHHI MOAEPHOI ACP>KaBHOCTI A€KaAa Y MAOIHMHI TPUBATHOIPABOBOI
IHILIATHBHU IJIAKOM Y AYCi 3acapu CY6CI/IAiapHOCTi.

Koau Bxke Ha eTami CTAHOBAEHHS CY4aCHOI MOAEPHOI Aep>KaBU OYAU 3aIpOBaAXKeHi
QYHKLII ypsIAYBaHHS y paMKaX KOHIIENITY KaMePaAiCTHKH, a Mi3Hillle MOAiI[eiCTUKHY, Ha
OKpeMi cdpepH CYCIIABHOTO XHUTTS IOMUPUAKCS i PpyHKIII AepskaBu. KapauHaAbHEM y IIbOMY
BiAHOIIEeHHI € apMiHicTpaTuBHI pedopmu y AaHcbkomy Ta IlIBepcpkomy KOpOAiBCTBaX,56
A€ MOHapXil OYaAH OTKYyBaTHCS CPepOI0 OCBITH, KY PO3TASIAAAU K OCHOBY 3POCTAHHS
A0OpOOYTY Harii, sIKi MoYaAu mocraBary mcas Becrgaabcrkoro mupy 1648 p. 3i coro
60Ky OCBiueHiCTh HaCeAeHHs, 5K i OPMYBAHHS CHCTEMH OCBITH AASI SIKOMOTA ITHPOKOTO
KOAQ IMAAQHUX, 3yMOBHAO TaKOXX aKTHUBHICTb A€PXKaBH i B cpepi OXOpOHU 3AOPOB’s, SKa
Ha0yAa BUPINIAABHOTO 3HAYEHHSI ITiCAS BIPOBAAYKEHHS CYJaCHUX METOAUK ITPOPIiAAKTHKU
Ta AiKyBaHHS XBOP006. 3HAUHY POAD AAS 3aIIPOBAAKEHHS CHCTEMH OXOPOHH 3AOPOB’S
Ha AEP>KaBHOMY PiBHI BIiAIIPAAO CTAaHOBAEHHS MEAMYHHMX KAIHIK IIPHM YHiBE€pCHTETaX.
MepnuHe 3a0e31eueHHs CTAAO PO3TASIAATHCD SIK HeBiA€MHA CKAAAOBA I'yMaHITapHOTO
BUMIPY He TiAbKH IHCTUTYTiB IPOMaASHCHKOTO CYCIIIABCTBA, a 1 SIK ITeBHE 3aBAAHHA 1 ITiAl
Aep>KaBHOTO yrnpaBaiHHs. Lle 6a3yBasocs Ha yBACHHSX IIPO IPHPOAY AIOACBKOI FAHOCTI,
SIKa OOIPYHTOBYETDCSI SIK Y PEAIrifHif XPUCTUSHCKIN TPAAULI], TaK i IIIAKOM y CeKyASIpHiit
KaHTIAHCBKIM TPAAHIII MOPaABHOCTL. > 3apOAIKEHHS MOAEPHOI HAYKH ITOKAAAO (pOPMyBaHHSI
3aXOAIB y PAMKaX OXOPOHH 3AOPOB sl HA CHCTEMHY OCHOBY, IIOEAHYIOUM IPUBATHOIIPABOBI Ta
Aep>KaBHi 3aXOAH, IPHKAAAOM YOO MOXKe OYTH CHCTeMa 3araAbHOOOOB I3KOBOT'O MEAIHOTO
cTpaxyBanHs (sKa B YKpaiHi TaK i He 3apoBapKeHa).

2.2. CnissidHoweHHs npasa Ha meduune 3abesnedenns ma npasa Ha Humms y KOHmexcmi
2idnocmi aodunu. xmo PpO3TASIAATH L€ CIIBBiAHOIIEHHS, TO IIPABO HA MEAUYHE 3abesme-
YeHHS Y CBOEMY KOMIIAEKCi € KOMIIOHEHTOM ITpaBa Ha XUTTs. Y 1ifl cpepi A0 HeraTUBHUX
000B'SI3KiB AeP)KaBH HAACXKUTD 3a00POHA CBaBIABHOT'O II030aBACHHS XXUTTSL. AO IIO3UTUBHUX
000B’sI3KiB AepXaBU HAAXKHUTD: 3AIMCHIOBATH edeKTHBHE PO3CAIAYBAHHS Y BUITAAKY
3aMOAISHHA CMEPTI; 3aXHIIaTH 0Cib Bip CAMOCKaAIYeHHS; 3aXMINATH OCi0 Bip eKOAOTIIHUX
i TeXHOreHHMX KaTacTpod; 3aXUImaTH 0Ci0 y cdepi OXOPOHHU 3AOPOB’SI; 3aXUIATH OCiO
Y pa3i HellJaCHMX BUITAAKIB. CepeA 3a3HAYEHOTO KOAA IO3UTUBHMUX OOOB A3KiB AEPIKaBH CAip
y KOHTEKCTi 3aIlIUTY BUAIAMTH 30008 SI3aHHS 3 MEAIHOTO 3a6e3nedeHHs. Tak, y myTiBHUKY
Papu €Bpomnu moA0 3MicTy 06Csry mpaBa Ha XXHUTTS IIPSIMO 3a3HAYAETHCS:

Crarra 2 § 1 [Konsenmnii PO 3aXMCT NPaB AIOAUHU i OCHOBOIIOAOXHHX cB060, ] IIPUMYIIy€E
AeP)KaBy He AuIie yTpI/IMyBaTHCb BIA yMI/ICHOrO qu HPOTI/IHPQBHOFO CHPI/I‘II/IHeHHH CMepTi,
a I BXMBATH HeOOXiAHUX 3aXOAIB AASI 3aXHCTY SKUTTSI OCi0, SIKi ITepeOyBaroTh MiA Il FOPHCAUKINEIO
(Centre de ressources juridiques au nom de Valentin Campeanu a. Roumanie [GC], § 130).

%6 Opencic Oyxysma, Bumoku nosimuunozo nopadxy. Bid npadasnix wacie do Oparuyysvkoi pesoroyii (Kuis:
Ham ¢popmar, 2019), 346-47, 453-56.

57 Christopher McCrudden, “Human Dignity and Judicial Interpretation of Human Rights,” The European
Journal of International Law 19, no. 4 (2008): 660.
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3araom, 1ie MO3UTUBHE 30608 S3AHHS Ma€ ABi CKAQAOBI: a) 3alPOBAAUTH HOPMATHBHO-TIPABOBY
6a3y i b) BXHBaTH MPaKTHYHKUX PEBEHTHBHUX 3aX0AiB.*

Taxum ynHOM, penjepeHTHe TpaBo ECITA BiacrAae Ha SKiCTb IPAaBOBOTO PeryAIOBaHHSA
Y HaIliOHAABHOMY 3aKOHOAQBCTBI M aA€KBAaTHI 3aXOAU A€P>KaBH I[OAO 3abe3medyeHHs
$yHKIIIOHYBaHHS MeAUYHOI iHPpacTpyKTypu. SAxmo aHaaisysatu npunucu Koncrurymii
YKpaiHH, TO pedeHHsI ApyTe 4. 2 CT. 27 IOAO 000B'SI3KY 3aXHIATH KUTTS AFAUHH Y MEAMYHI
cdepi KOHKpeTU3yeThCs Yepes Tpiaay CT. 49, IKa BKAIOUAE IIPABO HA: ) OXOPOHY 3A0POB ;
6) MeAUMHY AOTIOMOTY; B) MEAMYHE CTpaxyBaHHs. [HaKe kaxyd, cT. 49 MicTuTh 0608 13K1
AEPKaBH IOAO 3arobiranHs xBopobam a6o ix moAoAaHHs (AiKyBaHHA), IO B MACYMKY
€ HiYMM IHIIUM, K 3aXUCTOM >KHUTTS AIOAUHH. L1i TP KOMIIAeKCHI 3aX0AM MOXKHA HAa3BaTH
IpaBOM Ha MeAM4YHe 3abesmeueHHs. TakoX cAip OKpeMO 3pOOHTH 3aCTePeXeHHS I[OAO
BHIIAAKIB 3aCTOCYBAaHHS a0OPTiB, SIKi MOB’I3aHi 3 AUCKYCLSIMHU I[OAO MOMEHTY IIOYATKY
JKUTTS AFDAUHU Ta 11 IIPaBOCY0 €KTHOCTI, @ TAKOX eBTaHa3il, 1[0 IOB’sI3aHi 3 PO3yMiHHAM
IIpaBa Ha riAHY CMepPTb, Ki TYT CIIeIliaAbHO He PO3TASIAAIOTHCA. YTiM, Iii aClIeKTH IpaBa Ha
JKUTTS XK HifIK He 3HIMAIOTh HU3KY IIMTaHb MOAO BUMOT AO CTAHAAPTIB CYITyTHbOTO HOMY
3AIMCHEHHS IPaBa HA MEAMYHE 3a0e3meueHHs.

SIK110 rOBOPHTH IIPO OCHOBHI ITIAXOAY Y 3a0€3IeueHHI IpaBa Ha MEANYHE 3a0e3IIedeHHs],
IIPUHIIAII COLJiAABHOI APYKABHOCTI HAKAAAA€ IIEBHI 000B SI3KM Ha OPTaHM ITyOAIYHOT BAAAK Ta
AEpIKaBHUX areHTiB (He3aAXKHHUX PErYASTOPIB) IPH 3AIFICHEHHi 3aX0AIB OAO 3a6e3meueHHs
AOCTYITy AO MEAUYHOTO 3abe3redeHHs. Y AOKTPHHI IPUAHATO BBAXKATH, IO MOXAHBI
TPHU AABT€PHATHBHI CTpaTerii IOAO OOIPYHTYBaHHS COLiaAbHUX IIPaB, IKi BIIAMBAIOTD Ha
CYYacCHHI PO3BUTOK AOKTPHHH, ITOB SI3AHUX 13 HUMU [IO3UTUBHUX 00OOB SI3KiB A€PIKABHL.
ITo-mepure, 3riAHO 3 KAQCHYHOIO AiO€PAABHOIO IIO3ULIIEI0 0OCTOIETHCS iaest pIBHOCTI ITpaB
KOXXHOI AFOAMHH Ha CB060AY, o HeoOXiAHO AAS YMO>XAMBAEHHS IIOAITUYHOI aBTOHOMiI Ta
PiBHHUX IIAHCIB KOXHOTO KOpUCTYBaTHCs cBobosamu. ITo-apyre, 06’exToM piBHOI moBaru
€ piBHe ITPaBO KOXXHOI AIDAUHHU 3aAOBOABHHUTH BAACHi 6a30Bi moTpe6u, To6TO 3abe3meunTn
6a30BMil AHTPOMOAOTIYHUII piBeHb OTPeb. ITo-TpeTe, 3rigHO i3 3acapamu piBHOTO po3-
MOAIAY IPHMHLMII PIBHOI IIOBaru CAip pO3YMITH SIK BUMOT'Y IIOAITHUYHOI CIIPAaBEAAMBOCTI
I[OAO BpPaxXyBaHHs PiBHOIO ITpaBa KOXXHOI'O Ha CIPABEAAUBY YaCTKy IPH PO3IMOAIAL BCIiX
6aar.> Ie Bkasye Ha 3aA€KHICTh HAAAHHSI IEBHHX COLIIAABHUX [IOCAYT Y BUIASIAL IIEBHOTO
MEAMYHOTO 3abe3reyeHHsI Bip CTaHy MyOAIYHUX piHAHCIB.

2.3. Cymmicnuii 3micm coyiarvnux npas i dokmpuna cmeepdxcysarvnux 0iii (affirmative
action). OCHOBHI IIpaBa MAIOTh HAATIO3UTHBHMUII XapaKTep i epeAGadaroTh 36araHCOBaHe
Aep>KaBHe BTPYYaHHS y cpepy IPUBATHOI aBTOHOMII. AeprkaBa 30608’ s13aHa MIKAYBaTHCS
IIPO TiAHUI piBeHD XXUTTS 0COOH B CYCITIABCTBI, 10, 30KpeMa, mepepbadae cBOOOAY pO3BHT-
Ky iHAMBiAQ Yepe3 3aA0BOAEHHS HOTO COIIiaAbHHMX, €EKOHOMIYHMX, KyABTYPHHX, AYXOBHUX
i mopibHOTO poay HOTpe6. QaxTHyHO CTYyMiHb 3a0e3Ie4eHOCTi COIliaAbHO-eKOHOMIYHHUX

58 Aosidnux i3 sacmocysanns cmammi 2 Konsenyii — Ipaso na summs (Papa €sporm, 2018), 8.
% MIredan Tocenat, “Ao 06rpyHTyBaHHS coLiaabHuX npas Atoaunu,” y Ditocodia npas soduni, pea.
IIredan [ocenar ta Teopr Aomann (Kuis: Hixa-Llenrp, 2008), 138.
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IIPaB 3AAE€XKHUTD BiA CTaHY 3aKOHOAABCTBA Ta IMMOAITUKH YPAAY IIOAO COLIIaABHO-IIPAaBOBOTO
3axucTy ocobu. B opranisaniifiHO-MpaBoBOMY BiAHOIIEHHI Ile BUPKAETHCS y IPHHIIAII
COILIiaAbHOI AepKaBH. SIK CTBEPAXKYETHCS B OAHOMY AOCAiAKEHHi:

CorjiaAbHi IIpaBa CTAHOBASIT YBeCh AIaIla30H BiA IIPaBa Ha YaCTKY eKOHOMIYHOTO AOOpOOyTY Ta
6e3meKu A0 ITPaBa Ha PO3AIA TOBHOIO MiPOIO COLIIAaAbHOI CITAAIMHM 1 )KUTH KUTTSM IIMBiAi30BaHOI
iCTOTH BIATIOBIAHO AO CTAaHAAPTIB, 110 TIEPEBa’KAIOTh Y CYCHIAbCTBI. IHCTUTYITIOHAABHO HaTiCHIIIe
IIOB sI3aHi 3 HUMH CHCTeMa OCBITHU i coIliaAbHi HOCAyFI/I.60

3oxpema, y Himewunni npasosa nosuris PKC eBoaronionyBaaa Bis izel HAAITO3UTHBHOTO
XapakTepy OCHOBHUX IIPaB i cB060A y 6ik AyMKH, 110 O CHOBHHI 3aKOH BUKAIOYA€ KOHPAIKT
MiXX HAAIIO3UTUBHUMU OCHOBHHMMH IIPaBaMU Ta KOHCTUTYIIE€I0, OCKIABKU KOHCTHUTYLIis
BU3HAE TIAHICTb AIOAUHU HEAOTOPKAHHHM i THM CAMUM SIK OAMH i3 pyHAAMEHTAAPHHMX HaA-
NO3UTUBHUX IpaB i mpuHnumnis. Ha Aymxy koanmuboro roaosun OKC Himewunnn Pomana
I'epriora, B3araai HemMae pisHUIN MiX IMMCAHUMU i TUMH, IJO BUBOASITHCS 3a AOTIOMOTOIO
TAYMa4€HHs], KOHCTUTYLIHHUMU IPUHIIUIIAMY, — BOHH € PiIBHO3HAYHUMH i PiIBHOLIIHHUMM.
Takox CAip HATOAOCHTH, 1[0 BUPIIIaAbHe 3HA4eHHs IPUHITHIT AFOACBKOI TIAHOCTi y rapaHTisax
IIpaBa Ha OXOPOHY 3A0POB s HAOYB ITiCAsI 3A0YHHIB HALJUCTIB ITip 9ac Apyroi cBiTOBOI BiilHU
(ToAOKOCT, aHTHIyMaHH] MeAUYHi eKCIIEPUMEHTH, TapTeTHe MepPeCAiAyBaHHS OKPEMUX
€THIYHUX 1 COIliaAbPHUX rpyr[). Huni y cBiTAl ATOACBKOI TiAHOCTI PO3TASIAQIOTBCS CKAAAHI
NHUTaHHS 6ioeTuku y cdepi rennoi imxenepii. Sk 3asnagae Kpictopep MaxKpaaaes,
HOBHX CIIOCO0iB 1 3ac06iB AiKyBaHHSI, 30KpeMa PePOAYKTHBHUX IIPaB, AUCKYCIH IIOAO
HPUIUHEHHS KUTTSL, SIKi 6a3yr0ThCs Ha 3aCapax 3TOAM.®!

Panime BBaskaAocCs, MO y Ijilf cCUCTeMi COIliaAbHO-eKOHOMIUHI i KyABTYPHO-AYXOBHI
IIpaBa 3aiiMal0Th 0COOAMBE MiCIje i He BIAHOCATBCS AO OCHOBHHX IIPaB. 32 HIMHU He 3aBXAU
BHU3HABABCSI CTATYC IOPHAMYHO 0OOB SI3KOBHX Cy0 €KTHBHUX IIPaB, A BIAIIOBIAHO, BOHH, SIK
IIPaBUAO, He MOTAY Oy TH 3aXulleHi y CyAOBOMY IOPsIAKY.” OAHAK, SIK BHAHO i3 Cy4acHOro
PO3YMiHHSI IPHPOAH COLIIAABHOI A€PYKABHOCTI Ta IIO3UTUBHUX 00OB 'SI3KiB AePXKaBH Y CBITAL
IIOBarv AO AIOACBKOI TIAHOCTI TaKi ITIOTASIAM € aHAXPOHI3ZMOM.

ITpaBo Ha MeAMYHe 3a0e3IIeUeHHS MOXKHA PO3TASIAATH SIK CKAAAOBY IIPaBa Ha XXUTTSL, sIKA
nepep6adae BXUTTS AEPIKABOIO 3aX0AIB, CIIPSIMOBAHUX Ha: a) MIATPUMAHHS GYHKIOHYBAHHA
Mepexi AikyBaAbHUX 3aKAAAIB, 1[0 IepeOyBaloTh SIK y ITyOAiuHiM, Tak i y IpHUBaTHil BAAC-
HOCTi; 6) MATPMMAHHS 3aTaABHOI CHCTEMH 03A0POBAEHHS, TPOPiAAKTUKH 3aXBOPIOBAHHS,
}i3KyABTYpH i COPTY; B) MATPMMAHHS CHCTEMH MEAYHOTO CTPAXyBaHHs 4epe3 MOEAHAHHS
3araAbHOO60B IBKOBOTO i AOGPOBIABHOTO CTPaXyBaHHSL; ') HAAAHHS MEAMYHOT AOTIOMOTH
Y AeP’KaBHUX i MyHILJUTIAAbHMX MEAMYHHX 3aKAAAAX Ha 6e30MAaTHIN OCHOBI; I) MeAMYHA
OXOpOHa MaTepUHCTBA i AUTUHCTBA.

T.H. Marshall, Citizenship and Social Class (1994), 72.

¢ McCrudden, “Human Dignity,” 663.

211. A. Aepsix, “3amura Ipas 4eA0BeKa Kak QyHKIH KOHCTUTYLMOHHOTO npasocyans,” B Cospementas
sawuma npas u c60600 uerosexa (Mocksa: UT'TI PAH, 1994), 45-46.
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A0 MO3UTUBHUX 00OB A3KIB AeP>KABH IIJ0AO 3a0e3ITedeHHs [IPaBa Ha MeAIYHe 3a0e3medeHH s
HAAEXHUTb CTBOPEHHS e(peKTHBHOTO i AOCTYITHOTO AASI BCIX TPOMAASTH MEAUYHOTO 06CAYTO-
BYBaHHSI, CIPHUSHHS PO3BUTKOBI AiIKyBaABHUX 3aKAaAiB ycix dopm BaacHOCTi. Hanpukaap,
cr. 49 Koncruryuii Ykpainu nmepep0adaeTbcsi BUMOTa HAAQHHS 0€30IIAATHOI MEANYHOT
AOIIOMOTH Y AePXKAaBHUX i KOMYHAABHHUX 3aKAAAAX OXOPOHHU 3AOPOB’SI i BCTAHOBAIOETHCS
3a60pOHa CKOPOYEHHs HASIBHOI CUCTEMH TAKUX 3aKAAAIB.

ITip HOHATTAM “OXOpOHA 3AOPOB’sl” MAIOTHCSI HA YBa3i HacaMIlepeA IeBHI IHCTUTYIiHI
KOMIIOHEHTH MEAMYHOTO 3a6e3MedeHH s, SIKi IOAATAIOTH y: ) IIOIepeAKeHHi 3aXBOPIOBaHb
1 IOAOB>XEHHI TPUBAAOCTI AOACBKOTO JKUTTS; 6) BiAITIOBIAHOI AIIAPHOCTI OpraHiB ny6Aquo'1'
BAQAM, A€PYKABHUX, KOMyHAABHUX | IPHBATHUX MEAMYHUX 3AKAAAIB, FPOMAACBKHX 00 €AHAHD
i npuBaTHuX 0ci6. YacTuHa 2 c1. 49 KoncTuTymnii YkpaiHu BKasye, [0 0XOPOHA 3A0POB s
3abesmedyeTbCs Aep)KaBHUM (PiHAHCYBAHHSM BIATIOBIAHUX COIiaAbHO-eKOHOMIYHUX,
MEAMKO-CaHITAPHHX i 03A0POBYO-TIPOPIAAKTHYHHX IIPOTpaM. TaKuM YHHOM, Ha OpTaHaX
Aep>KaBHOI BAAAH A€XKHUTH 0OOB 130K PO3POOASTH, IPUIMATH Ta BTIAIOBATH B KHTTS BiA-
IOBiAHI IPOrpaMy, CIIPSIMOBAHI Ha MeAMYHe 3a0e3IIeueHHsI KOXXHOTO.

MearaHa AOITOMOTA OXOIAIOE CYKYTIHICTD MEAUYHHX IIOCAYT, IKi HAAQIOTh KBaAidpikoBaHi
AiKapi, a TAaKOX BCSI AISIABHICTB TTOB’s13aHa i3 IXHIM 3AIfICHEHHSIM 3 METOIO 3a106iraHHs 3a-
XBOPIOBaHb Ta IX AIKyBaHHSM, a TAKOXK TIOAOAAHHS CTaHiB, SIKi CTAHOBASTD 3aIPO3y XKHUTTIO
Ta/260 3A0p0B’10 AfoAuHH. CTOCOBHO MeAndHOI pomomorH cT. 49 Koncruryuii Ykpainu
HAroAOILIYE NPO II 6€30MAATHICTD ¥ MEAUYHHX 3aKAAAAX ITYOAIYHOI BAACHOCTI, BipAQIOUH
BU3HAYEHH: LIbOT0 IIOHATTSA Ha PO3CYA 3aKOHOAABIIA. IIpu IboMy MiCTUTbCA 3acTepeXKeHH
IIPO HENPUITYCTUMICTb CKOPOUYEHHS MepeXXi TAKHX 3aKAAAIB. Y KOHTEKCTi IIpaBa Ha MeAMYHe
3abesmeyeHHsI IOHSITTS MePeXi MEAUYHUX 3aKAAAIB IyOAIYHOI BAACHOCTI, 1[0 HAAAIOTD
0e30IAaTHY MEAMIHY AOIIOMOT'Y CAiA iHTepIIpeTyBaTH y CBiTAl HacaMIIepeA AOCTYIIHOCTI,
CBOEYACHOCTI Ta SIKOCTI MEAMYHOI AOITIOMOTH. TaKUM AETiTUMHUM IHASM Ma€ BIAIIOBIAQTH
IPaBOBe PEryAIOBAHHS 3aKOHOAABLIEM AOCTYIHOCTI MeAdHOI pAormoMoru. To6To poscya
BepxoBHoi Paau pu peryAroBaHHi OKpeMHX aCIIeKTiB MEAMIHOI AOTIOMOTH Ma€ BiATIOBiAATH
BKa3aHUM AETiTUMHUM ITiASIM.

Meaunune 06CAYTOBYBAaHHSI [IOB sI3aHE 3 AISIAPHICTIO KBaAipiKOBAHMX AiKapiB Ta iHIIHUX
MEAWYHHUX INPALiBHUKIB i3 HAAQHHS MEAMYHHUX ITOCAYT i CYIyTHIX COLIIAABHMX ITOCAYT,
CIIPSIMOBAHUX HA 3aM00iraHHs 3aXBOPIOBAHb TA iX AIKyBaHHS, 2 TAKOX ITOAOAAQHHSI CTaHiB,
SIKi CTAHOBASITD 3aIpO3y JKHUTTIO Ta/a60 3A0POB’T0 AIOAMHH.

BucHoBKHM

ExoHOMiuHUIT aHAAI3 mpaBa K MOPIBHSHHS 3aTpPaT i 0Aar, siKi HAOyBaIOTHCS HpH
3ailiCHeHH] NeBHUX NPaBOYMHIB KOHKYPYE i3 3aCap0I0 IPOMOPLIMHOCTI. Y MexXaX 1IbOTo
HAIIPSIMY OpraHi3alifiHi 3aTpaTH BKAIOYAIOTh AAMIHICTPaTUBHI IIPOLIEAYPH, IO [IOB SI3aHO
3i CTAHOM peryAlOBaHHs eKOHOMIYHHX i conjiaapHuX 1paB. Ockibky icHye Hebe3meka “crio-
B3aHHS YPSIAIB AO HIAMIPHOTO AUPIDKU3MY, TO B Cy9aCHUX KOHCTUTYIIMHUAX AeMOKPATisX,
a TAKOX y MepexXiAHMX AeMOKPATIisiX icHye mpobaeMa 3abe3redeHHs OaAAHCY IPUBATHOTO
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i mybaiuHOTO iHTepeciB Ta 3abe3meueHHs OIiABII FAPMOHIMHOTO PEryAIOBAHHS, A€ CAiA
HAAABAaTH BCe XX TaKH IepeBary MpUBATHONPABOBUM iHCTpyMeHTaM. ITpunnun nponop-
LIIMHOCTI € BaAYKAMBUM IIPYM BU3HAYEeHHI 3aca 3anobiraHys AMCKPHMIiHallii Ta TapaHTYBaHH
PIBHOTO AOCTYIIY AO COLiaAbHOI Aortomory. HacripaBai mpuHImn nponoprifiHocTi morpebye
(iAirpaHHOTO BOAOAIHHS TEXHIKOI0 OOIPYHTYBAHHS CYAOBHX pimeHb Ta moral integrity
3 60Ky KOHCTUTYL[IFIHUX CYAAIB.

Y npaxruii 3a6esnedeHHsI IpaB i CBOO0A eKOHOMIYHOT'O Ta COLIAABHOTO XapaKTepy HabyBae
Ba>KAMBOI pOAl AOKTPHHA TOPU3OHTAABHOTO epeKTy KOHCTUTYIIil Ta OCHOBOIIOAOXKHMX IIpaB
imop’s3aHe 3 HUMHU KOHCTUTYIIHO KOHGOPMHE TAYMadyeHHs 3aKOHiB. AOKTpHHA TOPU3OH-
TAABHOTO €peKTy OCHOBOIIOAOXKHHUX [IPAB MA€ BUPIIIaAbHe 3HAUEHHS AAS 3a0e3IIedeHHs
eKBiBAA€HTHOCTI y IIPHBAaTHOIIPABOBUX BIAHOCHHAX Ta 3aII00iraHHsI AMCKPUMiHALIHUX
IPaKTHUK, OCKIABKHU 3aKOHOAABCTBO, HOr0 KOHKPETHU3AL[isl B AKTaX ITyOAIYHOI aAMiHicTparil,
a TaKOXX AOTOBIpHA MPAKTUKA MAIOTh BIAITIOBIAATH OCHOBOIIOAOXKHMM IIPUHIUIIAM IIpaBa
i He MOCATaTH HA CyTHICHMI 3MICT IpaB AIOAUHH. Le BUpiIIaAbHI CTAHAQPTHU IPH 3aXKCTI
eKOHOMIYHHX i conmiaapHuX npaB KCVY it apMiHiCTpaTHBHUMM CypaMH, SIKi Ije MAIOTh BH-
pillyBaTH y KOHCTUTYLIHHO KOHPOPMHUI croci6 TAYMa4eHHs 3aKOHIB BIAIIOBIAHO AO
AOKTPHH IPsIMO] All KOHCTUTYIIiI Ta TOPU30HTAABHOTO ePeKTy IIPaB AIOAUHHU.

ITpu 3axucTi coniaAbHUX Ta €eKOHOMIYHHX IIPaB y CBOIN AISABHOCTI apMiHicTpaTHBHa
FOCTHIJis 3B 513aHAa 32CAAAMH, 3TIAHO 3 IKUMH AAMiHICTpaTHUBHE [IPABO € KOHKPETH30BAHUM
KOHCTHTYI[HHAM IPaBoM. 32 TAKUX YMOB 3aMiCTb 3 SICyBaHHS BOAI 3aKOHOAQABIIS, CyAQM
AOpeuHille BUKOPUCTOBYBATH TAYMadeHHs IIpaBa depe3 Travaux Préparatoires sapas
BCTAaHOBAEHHS, SAKi aCIIeKTH MPaBO3aCTOCYBAHHS IPHUITYCKAAM aBTOPH 3aKOHOMPOEKTY
Ta 3aKOHOAQBIIi ITPU HOr0 06roOBOpeHHi it yxBaAeHHI. Lle CAy>KMTHMe TaKOX AOAATKOBUM
AXKepeAOM apr'yMeHTAallil CyAOBHX pillleHb y Ayci “XHBOro” Ipasa, o mepeAbadae CyAOBHIL
AKTHBi3M, KM BUIIPABAAHHI AAS 3aXHCTy mpaB AlOAMHU. OCKiAbKH COIiaAbHi IpaBa,
30KpeMa IIPaBO HA COLiAABHMI 3aXHCT, 3aA€XKaThb BiA COLiaAbHOI iHQpaCcTPyKTypH Ta
peaaisanii IPUHIKITY COLiaABHOI A€PXKABHOCTI, TO CYAy 0a)KaHO KOHCTPYIOBaTH HOTO
3MICT Ha OCHOBi KOHKPETHUX 00CTaBHH CrpaBu. KAIOYOBHM YMHHUKOM AASI HAAEKHOTO
3AIFICHEHHS COIiaAbHUX ITPAB € IXHil e peKTUBHMIA 3aXHCT, SKMH BKAIOYAE K 06rpyHTOBaHi
AAMIHICTpaTUBHI aKTH / All, Tak i BAKOHAHHS cyaoBux pimmens. [IpaBo Ha conjiaapHMI 3aXHCT
M€ TOPH3OHTAAbHY (BUPAXKAETbCS Y CYKYTTHOCTI MPABOMOKHOCTE! iX HOCIiB) i BepTHKaAbHY
(cykymnHicTh MO3MTUBHUX 06OB A3KIB AEPXKABU) CTPYKTYPY, @ CKOPOYEHHs BUAATKIB Ha
COLIiaAbHMI 3aXUCT MAIOTh BIATIOBIAATH 3aCapaM BEPXOBEHCTBA IIPaBa i MPOIOPLIMHOCTI,
He MOCATAI0YM Ha CYTHICHMM 3MICT IIpaBa.

AokTpuHa 060B’sI3Ky 3aXHCTy OpPi€HTY€e Aep)KaBy HacaMIepea Ha 3abe3redeHHs
iH}paCTPYKTYypH 3AIMCHEHHS IIPaB AIOAUHU. AO YHIBEpCAABHHX TO3UTHBHUX 0OOB SI3KiB
AEPIKaBH, HE3AAEXKHO BiA HETATUBHOTO YM IIO3UTHBHOTO XapaKTePy IPaB AIOAUHH, HAAEXKATD
3abesIeueHHs] AOCTYIIY AO CIIPAaBEAAHBOIO CYAY Ta HAaA€XKHe PO3CAIAyBaHHS 0OCTaBHH
IOpyILIeHHs IPpaB AAUHH. Ha nprkaaai mpasa Ha MepAndHe 3a0e3IIe4eHHS BUAHO, IO TaKe
IIpaBo CPOPMYAbOBAHO Ha OCHOBI PO3YMiHHSA IAHOCTI AIOAUHH Ta KOHKpeTH3allii TeBHUX
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060B’A3KiB 3aXMINATH AIOACHKE XUTTS, OCKIABKM MEAMYHE 3a0e3I1eueHHs € KOMIIOHEHTOM
060B’sI3KIB AepIKABH IJOAO BIIPOBAAKEHHS 3arAABHOOOOB SI3KOBOT'O MEAUYHOT'O CTPAXyBaHHS,
3aXOAIB IOAO OXOPOHH 3AOPOB’SI Ta AOCTYITY AO MEAUYHHUX IIOCAYT i Aoortomoru. Tak camo,
Ha IIPUKAAAL CBOOOAU BUOOPY Ipodecii Ta pOAy 3aHSITS, SIKi BABOASITHCS i3 IPUBATHOI aBTO-
HOMIi Ta CBOOOAY BIABHOT'O PO3BHUTKY iHAMBIAQ, 3HAXOASITH CBOIO IHTEPIIPETALIif0 rapaHTii
piBHOTO AOCTYITY A0 mpodecii, 30KkpeMa ii 3A00yTTs, IpaBa Ha IPALO Ta BIAIOYMHOK,
a Takox cBobopa MiATIPMEMHUIIBKOI AISIABHOCTI Ta 3aXMCTY IIpaB IPaLliBHUKIB, 30KpeMa
LIASIXOM 00 €AHAHHS y PO CITAKH, BEACHHS KOAGKTUBHIX [IePErOBOPIB YK BpeI' yAIOBAHHS
KOH(QAIKTIB 32 AOTIOMOTOI0 CTPAFIKY, SIKIIO iHIIi 3aCO0U 3aXUCTY IIPaB BUYEPIIAHO.

© M. Casuum, 2021
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Muxaiiro Capund. ExoHoMiunMi aHaAi3 TpaBa Ta 3aXHCT eKOHOMIYHHMX i COliaAbHMX NIPaB

AnoTanis. Y craTTi pO3KPHTO MeXaHi3M 3a0e3IIedeHHs [IPaB AIOAUHH KPi3b IIPU3MY eKOHOMIYHOTO
aHaAi3y IpaBa Ta 3BaXXyBAaHHS KOHCTHTYIHHHUX IiHHOCTeH. CIiBBIAHONIEHHS MiXX eKOHOMIYHUM
AHAAI30M IIpaBa Ta IPUHLUIIOM IIPOMOPIIMHOCTI K KPUTEPIiB 3AIMCHEHHS 3aXUCTy eKOHOMIYHUX
i COLlilaAPHMX ITPAB IOASITAE Y 3abe3mnedeHHi 6aAchy IPUBATHOIO i ny6Aquoro inTepecis. [Tpunumn
IIPOMOPILINHOCTI € BAXXAMBUM IIPU BU3HAYEHHI 3acap 3anobiragHs AMCKPHMiHallil Ta FApaHTyBaHHs
PiBHOTO AOCTYITY AO COIiaABHOI AOTIOMOTH. Y TIepIIiii YaCTHHI CTaTTi PO3KPHUTO POAb KOHCTHTYIHHOI
JOCTHIIii IITOAO 3aXHCTY eKOHOMIYHHX i COIliaAbHUX IIpaBa. Y APYTiil YaCTHHI aKIJeHTY€EThCS yBara Ha poAi
AAMIHICTPaTHBHOI FOCTHIII y 3aXKMCTi COL[iAAbHHX ITPAB, 30KPeMa Y CBITAl O PUAUYHOIO KOHCTPYHOBAHHS
npaB AroprHI. HacaMkiHerp BUCBITACHO differentia speciﬁca 3aXHCTy AOCAIA’KYBAHUX IIPAB HA IIPUKAAAIL
IpaBa Ha CBOOOAY BUOOPY pOAY 3aHATTS i mpodecii Ta mpaBa Ha MeAMYHE 3a0e3IedeHH .

Karo4oBi cA0Ba: apMiHiCTpaTHBHA IOCTHIILS; TIAHICTD AIOAMHM; €KOHOMIUHI IIpaBa; 3aXUCT IIPaB
AIOAMHI; KOHCTUTYIHA IOCTULILS; [IPABO HAa MEAMYHE 3a0e3leveHHs]; IPaBo Ha CBOOOAY BUOOpPY
npogecii; IpOoNOpLifHiCTh; COLliaAbHi IIpaBa.

Mnuxana CapunH. JKOHOMHYECKHH aHAAN3 IPaBa H 3alJNTa SKOHOMHYIECKIX H COITHAABHBIX
npas

Annoramust. B cTaTbe packpbIT MEXaHH3M ObecriedeHHs ITPaB YeAOBEeKa depe3 MPH3MY SKOHOMHUECKOTO
AHAAM3a IIPaBa M B3BENIMBAHMU KOHCTUTYIIMOHHBIX IleHHOCTeH. COOTHOIIeHHe MeXXAY 9KOHOMUYECKUM
AHAAM30M IIPaBa U IPHHITUIIOM IPOIIOPIMOHAABHOCTH KaK KPHTEPHAMH OCYI]eCTBACHHS 3alIUThI
9KOHOMHYECKHX U COLIMAAbHBIX IIPAB 3aKAI0YAETCSI B 06ecrieyeHrH OaAaHCa YACTHOTO U [Ty DAMYHOTO
uHTepecoB. [ [pHHITMI TPOIIOPIIMOHAABHOCTH SBASIETCS BXKHBIM ITPH OITPEACACHUH IIPUHITUITIOB IIPeA-
OTBpAILleHUS ACKPHMUHALINY U 00ecIiedeH s PAaBHOTO AOCTYIIA K COLJMAaAbHOM oMoy, B mepBoit
9aCTH CTATbH PACKPHITA POAb KOHCTUTYIFFOHHOM IOCTHITHH IO 3aIJUTe 9KOHOMUYECKUX U COITUAABHBIX
npas. Bo BTopoii yacT — akIleHTUpPyeTCs BHUMAHIe Ha POAM AAMHHHCTPATHBHOH I0CTHIIMH B 3aIIITe
COIIMAABHBIX IIPaB, B YACTHOCTH B CBETe IOPUANYECKOTO KOHCTPYHPOBAHU IIPaB YeAOBeKa. B koHIle
ocsemena differentia specifica 3amuThr HccAeAyeMBIX IIpaB HA IpUMepe IIpaBa Ha CBO6OAY BbIOOpa
POAQ 3aHSTHS M IIPOPECCHH H IIPaBa Ha MEAMLIMHCKOE ODecIedeHre.

KaroueBbie cAOBa: aAMHHICTPATUBHAS FOCTULYT; AOCTOMHCTBO YEAOBEKA; 9KOHOMUYECKYE IIPaBa;
3aIUTa [IPaB YeAOBEKA; KOHCTUTYLHOHHAS FOCTULINST; [IPABO HA MEAULIMHCKOE ObecriedeHre; IPaBo
Ha CBOOOAY BBIOOPA ITPOdeCCHH; MPOIOPIIMOHAABHOCTD; COIIMAAbHBIE IIPABA.
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Mykhailo Savchyn. Economic Analysis of Law and Protection of Economic and Social Rights

Abstract. The article reveals the mechanism of ensuring human rights through the prism of
economic analysis of law and weighing of constitutional values. The relationship between the economic
analysis of law and the principle of proportionality as criteria for the protection of economic and
social rights is to ensure a balance of private and public interests. The principle of proportionality
is important in defining the non-discrimination and guaranteeing equal access to social assistance.

The first part reveals the role of constitutional justice in protecting economic and social rights.
The Constitutional Court of Ukraine protects economic and social rights in accordance with the
constitutionally conforming interpretation of laws pursuant to doctrines of direct action and the
horizontal effect of human rights. The second part of the paper focuses on the role of administrative
justice in the protection of social rights, in particular in the light of the legal construction of human
rights. Finally, differentia specifica protection of the social rights on the example of the right to
freedom of choice of occupation and profession and the right to medical care are highlighted. The
doctrine of the duty to protect orients the government first of all to provide the infrastructure for
the realization of human rights while respecting human dignity and to take negative and positive
actions to ensure human rights.

Keywords: administrative justice; constitutional justice; economic rights; human dignity;
proportionality; protection of human rights; right to freedom of choice of profession; right to
medical care; social rights.
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BI3HEC, MPABA JTIOOVHW TA HOBWIA CYCNINIbHWUIM OOrOBIP
Y LM®POBY ENOXY

Betyn

eKTOHIYHI 3CYyBH, Ki CbOTOAHI 00YMOBHAU HEOOXIAHICTD AMCKYTYBAaTH IIPO
YKAQAQHHS HOBOTO CYCIIIABHOTO AOTOBODY, He 6yan panrosumu. Cxopimre 1ie Ha-
raAyBaAO IOBIABHUH | HEBIABOPOTHHUI PYX IIAMT, AKHMI CKAAAHO IOMITHTH, OAHAK
SIKHI MOYKe TIPU3BECTHU He AUIIE AO 3POCTAHHS Iip i IOTANOACHHS pO3AOMIB, a F AO CTBOPEHHS
HOBMX KOHTUHEHTIB i, B KiHI[eBOMY ITIACYMKY, AO HOBOI MaIlMl 3€MHOI KyAi. AOAATKOBHM
KaTaAi3aToOpoM, YMMOCH Ha KIITAAT BUBEPXKEHHS ByAKaHa, cTaAa maHpemis COVID-19.
3aBASIKH TTaHAEMIl 3arOCTPHAUCD K Ti IPOOAEMH, 10 HAKOTMIUYHAUCS y CYJaCHOMY
CYCIABCTBi BHACAIAOK HEBIATIOBIAHOCTI IpaB, IHTE€PECiB Ta OYiKyBaHb CTOPiH YMOBHOIO
AOTOBOPY Ta PEAAbHHX IIPAKTHUK, TAK i Ti, 0 OYAM OPOAKEeH] HACTAaHHAM IIPPOBOI epH.
Yce 11e pa€ 3MOTY BUCAOBUTH IIPHITYL€HHS, IO CIIOAIBAaHHSA Ha 3MiHY YMOB i pO3IIMPEeHHs
KOAQ YYaCHHKIB HOBOT'O CYCITIABHOTO AOTOBOPY MOXYTb OyTH He0e3ImiACTaBHIMA.

I. YoMy BapTo nepeyknacTu cycninbHui gorosip y uudpoy enoxy?

3aKAUKH AO MepeyKAAACHHS CYCIIIABHOTO AOTOBOPY 3BY4aTb AOCTATHBO PEryASPHO Ta
BiAOOPaXKAIOTH 3arOCTPEHHS Pi3HUX IMPobOAEeM — KPU30Bi CTAHHU B OCBITI i Hay1ji, HeBiATIO-
BIAHICTD TPYAOBHX BIAHOCHH Cy4aCHUM €KOHOMIYHHM MOACASAM, KOHPAIKT raobaaizanii Ta
HaIliOHAABHOI IA€HTUYHOCTI, 3pOCTA0YY COLliaAbHY HEPIBHICTb TOIIO.

Tax, ITirep MaaceH BKasye, IO y BUILii OCBiTi BUHUK CEPHO3HUI ANCOaAAHC Y Ii TpaAH-
IAHUX MiCisIX — OCBITHIN i AOCAIAHHUITBKIN, 2 TAKOX HOTpe6a AO IHHOBAIIMHOI EKOHOMIYHOT
MICil; IIpH IbOMY BUCOKHI PiBEHb B3a€EMHOI AOBIPH, SIKa € OCHOBOIO CYCIIIABHOI'O AOTOBOPY
MDK yYaCHUKaMH — BHUIOIO OCBIiTOIO, IOAITHYHUMHU aBTOPUTETAMH Ta CYCIIABCTBOM 3a-
TaAOM — HiAipBaHO.l Bin Takox cTBepAXYE, 10 MOTEHI[INHMI CYCIIABHUI AOTOBIp IOAO
OCBITH, X042 I pO3pOOASETHCS B HALIIOHAABHIX KOHTEKCTAX 3 YPAXyBaHHIM HOBOTO OaAAHCY,
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HACIIPaBAl Ma€e XapakTep rA0OaAbHUX MOIIYKiB.” AeBip AeMepiTT po3rasiaaB MOAIOHMIT
AUCOaAAHC y Hay1i i, BIATIOBiAHO, Ha3piAi 3MiHH B COIiaAbHOMY AOTOBOPI, CIIPSIMOBaHi Ha
6iAbmy MiA3BITHICTD Ta AKTYaAbHICTb AOCAip>KeHD.?

SIK IOIITOBX AO YKAQAQHHS HOBOTO CyCIiAbHOTO pAoroBopy LliTep PorT A0cAiayyBaB 3MiHM
y HaAQHHI TTOCAYT, IO CTAHOBASITh 3araAbHUI iHTepec (SIK TeAeKOMyHiKaliitHi, momToBi
il 3aAi3HMYHI) Ta 3iTKHEHHS iHTepeciB MPMBATHHUX NOCTAYaAbHUKIB, AibeparizoBaHOro
PHHKY i1 [IpaB iHAMBIAIB-CIIOKHBaiB.*

Hosuii porosip HOB’ﬂsyBaAI/I, KPiM TOTO, i3 3aMiHOX0 MOAEAI COLIIaAbPHOTO FPOMAASHCTBA
Ha IPOMAASIHCTBO HAIIOHAABHE, IO AA€ 3MOTY BPETyAIOBaTH 30epeXXeHHs Hal[ioHaAbHOT
IAGHTUYHOCTI IIPX COILIAABPHUX 1 KyABTYPHHUX BiAMIHHOCTSIX Y Cy4YaCHOMY IIOCTiHAYCTpi-
AABHOMY CYCITIABCTBI.®

25 poxkiB Tomy Axepemi Pipkin nporuosysas, o cBiToBa eKOHOMiKa HEBAOB3I
“KkaTamyaprye” y iHpOpMaLifiHy Ta aBTOMATH30BaHy epy, A€ IlepexiA Bip MacoBoi mparji A0
BHCOKOKBaAi(iKOBaHOI €AITHOI po6 090l CHAH, SIKUF CYIPOBOAXKYETHCS 3POCTAIOIOI0 ABTO-
MaTHU3aLi€r0 BUPOOHULTBA TOBAPIB Ta HAAAHHSI IOCAYT, CIPUYUHUTH 3pOCTaHHS 6e3p06iTTs.®

IlepeTBOpeHHs TaKOX CTOCYIOTBHCS 3MiH Yy TPYAOBHX BiAHOCHHAX, Y pOopMax mparni Ta
3alHATOCTI. SIK 3a3HAYAETHCS, KUTTESAATHUH COIIAABHUI KOHTPAKT IIOBUHEH BKAIOYATH
0OYAOBY MIIJHOI Ta AOBTOBIYHOI €KOHOMIKH, BPAaXOBYBATH IIABUIEHY HeCTaOiAbHICTD
CBIiTY i1 peaail cy4acHuX ciMeri, sIKi B 6iABIIOCTI BUIAAKIB BKAIOYAIOTD IIepeOyBaHHs 6aTbKiB
i MarepiB Ha pobouomy Micrii.”

OTKe, AISIABHICTD, 4aCTO MaFKe HEKOHTPOABOBAHA, 1 3pOCTal0Ya MOy THICTD Gi3HeCy — He
€AMHA IIPUYMHA AAS TIEPEYKAAAEHHS CYCITIABHOTO AOTOBOPY ChOToAHi. ITpoTe, MoxxaMBO, 1€
OAHA 3 HalBaroMiIuX MpudrH. Taka AISIABHICTD CIIpHsie mepepo3oAiAy IpaB Ta iHTepeciB
YYaCHHUKIB CYCIIABHUX BIAHOCHH. AIAOBa aKTUBHICTD 6i3Hecy y 4udppoBy epy, Kpim TOrO,
OTOAIOE Hp06AeMH, SIKI HAKOTTMYUAUCS (HaHPI/IKAaA, BPa3AMBICTD IPALiBHUKIB Iir-eKOHOMIKHI
4H TIOTAMGAEHHS TeHAEPHOI CKAAAOBOI TEXHOAOTTYHOTO PO3pHBY). BoHa Takox cripusie
dopmyBaHHIO Takux HebesIeK, sKi 3Ae0iABIIOTO CTAIOTh BUAMMUMH AAAEKO He OADPA3y,
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TaKHX SK pi3Ke 3BY>K€HHA Cpepu MPUBATHOCTI, HAASBUIAMHO AOBTUM HUPPOBHUH CAiA,
MiAPHB aBTOHOMI], rnocaabaeHHs AEMOKPaTHYHHUX iIHCTUTYTIB TOILO.

Ile HaBiTH TPOXHU iPOHIYHO, [0 TOAOCH L[OAO “TIEPEYKAAAEHHS 4H “MOAEpHi3anii”
CbOTOAHI FOBOPSTH IIPO TAOOaABHE “Ilepe3aBaHTAXEHHs CYCIIIABHOIO AOTOBOPY, aAXe
Iepe3aBaHTaKeHHS — TePMiH, SKUI PO3IOBCIOAUBCS CaMe Yy UPPOBY eIOXy.

Sxi ocobAuBOCTI 1P POBOT MOXK MOXKHA BUSHAYUTH? BUAAETDCSI, HUMH MOXYTh Oy TH
Taki: 1) 3HaYHa 9aCTMHA BCiX BUAIB AIIABHOCTI Cy6'eKTiB BiAGyBaeTbcs B KibeprmpocTopi
a60 Ma€ OHAQIH-KOMIIOHEHT; 2) LUQPOBi iHCTPyMeHTH HaA3BHYAIHO MOIMMpeHi K
y my6AIYHOMY, TaK i B IPUBAaTHOMY XXHTTI; 3) AQHI CTAIOTh KAIOYOBUMHU AASI OYAB-SIKOT
eKOHOMI4HO1, COIliaAbHOT, TOAITHIHOI AiSIABHOCTI; 4 ) 06CAT AQHHX BEAHUE3HHI, a IIBUAKICTD
iX OIMpeHHS HeIMOBIPHO BUCOKA; S) PO3BUTOK CYCIiAbCTB HEPiBHOMIpHMIA, i BiH mip-
CHAIOETBCS UPPOBUM PO3PUBOM; 6) MOTYTHICTb Gi3HEC-CTPYKTYP 3POCTAE, 30KpeMa it
3pOCTa€ IXHA 3AATHICTh MOAUQIKYBaTH IIOBEAIHKY KOPUCTYBadiB HUPPOBUX iHCTPYMEHTIB.

SIKi AOAATKOBI 3arpO3U AASL CYCIIABHOTO AOTOBOPY ITpuHecAa udposa enoxa? [To-nepiue,
CYTTEBHII ACOAAAHC MK ITpaBaMu Ta 0008’ ss3KaMu cTOpiH. ITocTymoBo cTae oueBUAHMM,
IO AEPYKABU He MOXYTh 3aAHIIATHCS EAHMHHMH HOCISIMU TIPSIMUX 3000B’s13aHb y cdepi
IIPaB AFOAMHH, TaK CAMO 5K He MOXKYTb B3A€EMHUI HATASIA 33 IX AOTPUMAHHAM 3AIMCHIOBATH
AMIIE YPSAM Ta iIHAMBIAH, 3rypTOBaHi B OpraHi3alii 'pOMaAsSHCHKOTO CYCIIAbCTBA abo Ha-
POAM OKpeMHX AepaB. AesKi iIHCTPYMeHTH, IO KOHIIEHTPYBAAUCS B IHCTUTYLIiAX i pyXax
IPOMAASIHCHKOTO CYCIIIABCTBA I AABAAU 3MOTY IATPUMYBATH CIPaBEAAHBHI 6aAaHC,
MiA3BITHICTD Ta BiAIIOBiAQABHICTD, BTPAYalOTh CBOIO epeKTHBHiCTb. biabIme Toro, BOHH
MOXYTb OyTH OOepHeHi IPOTH THX, XTO HUMH KOPHCTYEThCSI.

3okpema, Ha mpukaaai maarpopmu Deitcobyk Tomep Illepmi omucye, sixk KopucTyBadi
LIJOAHS PeTyAIOIOTBCS Ta OOMEXKYIOTBCSI CHCTEMOIO, ITPOLjeCH IIPUMHSATTS pillleHb KOl He
€ PO30PUMHU Ta BIAKDUTUMHU AO AIAAOT'Y, apI'yMEHTALIil Y1 iHTepIIpeTaLlil; BAKOHAHHA pillleHb
HeranHe Ta aBTOMaTH4HE; IIPaBa IePeTBOPIOIOTHCA 3 MPOAYKTY AMCKYDPCY Ta MPaKTUKU
iHTepIpeTartii Ha pe3yABbTAT IPAKTHKU CTPYKTYPOBAHOTO KOAYBaHHsL.® [HIINM IpHKAaAOM
MOXe OyTH BUKOPHCTAHHS MUTTEBOTO FOAOCYBAHHS 3 MUTAHb ITyOAIYHOTO iHTEpecy, sike
3AIFICHIOETHCS Yepe3 MOOiABHI Ta CTAIliOHAPHI AeBaliCK 3 HAOYHOIO BisyaAisariieio i pos-
IIOBCIOAYKEHHSIM Pe3YABTATIB, IIJ0 AOIIOMArae CXHAUTU I'POMAACBKY AYMKY Y HOTPiOHMI
KOPIIOPAIIisiM — BAACHUKAM LUPOBUX IHCTPYMEHTIB UM iX 3aMOBHHKaM 6ik 260, HaBiTb,
KEPYBaTH TaKOK AYMKOIO.

ITo-aApyre, BTpaTa KOHTPOAIO 32 AOTPHMAHHIM yMOB AOTOBOPY 3 60Ky iHAUBIAIB
i POMaASTHCBKOTO CYCITIABCTBA, IO CIIPHSIE IIePePO3MNOAIAY BAAAK B IIMPPOBY emnoxy. Ao
IIPUKAQAAY, AQHI, HAA3BHYAHO BOXKAMBI SIK 3aCi0 BIIAMBY, KOHTPOAIO Ta PeCypCy 3HAYHOIO
MipOIO IIPOAYKYIOTCSI AIOABMHU 260 IXHBOIO AisiAbHICTIO. BopHOUAC, cami AIOAM MAIOTB
HalMeHIIle KOHTPOAIO Haa CBOIMU AaHMMH. KoMy HaAeXaTb Iii BiAOMOCTI, sIKi, MOXKAUBO,

$ Tomer Shadmy, “The New Social Contract: Facebook’s Community and Our Rights,” Boston University
International Law Journal 37 (2019), 352.
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HAAQIOTHCSI HAMU AOOPOBIABHO 200 3k 6€3 SIBHOI 3roAU 30uparoThcs Ta 06pobasitorscs? Ha
HepIIui morasia, HaMm caMuM. OAHaK MU He MOXKeMO IIIAKOM Hi BOAOAITH, Hi KOPHUCTYBaTHUCH,
Hi pO3MOPSAAIKATUCS L€ BAACHICTIO.

ITpu npomy 6i3Hec Ma€ 3aXUCT SIK TAKHI CAMHIL YU MarDKe TAKUIl eAeMeHT IIPHUBAaTHOTO
CEKTOPY, K i IHCTUTYIil 'POMaASHCHKOTO CYCITiAbCTBA. AiI0YH Ha BIAbHOMY PHHKY Ta AOBOAL
YacTO He MalOYH aHi XOPCTKUX HOPMAaTHUBHUX, aHi €TUYHUX MeXX, KOMIaHii OTPUMYIOTb
HeCIIpaBeAAMBY IlepeBary nepea iHMUMHA y9aCHUKAMU AOTOBODY.

biapme TOro, koMmaHii MOXyTbh HOCTYIOBO GOpPMyBaTH HOBY HOPMATHBHY PaMKy
B IIMPOKOMY CeHci 1i posyminust. L]eft acriekT AIIABHOCTI Gi3HeCy 4acTO BHITAAQ€E 3 TIOAS
30py KOopHCTyBauiB upoBuxX iHCTpyMeHTiB. ChOTOAHI, SIK CTBEPAXKYETHCS, “TIHPPOBI
IAATPOPMHU BUXOASTD 32 PAMKH AOAABAHHS LUPPOBOro PiBHS AO HAIIUX OCOOHCTHX,
npodeciiHUX Ta MOAITUYHUX BIAHOCHH: BOHH TaKOX AOAAIOTh HOPMATHBHO-TIPaBOBUI
piBeHb Ta POPMYIOTH HOBI COL[iaAbHI KOHTPAKTH.

ITo-TperTe, Te, 1m0 MOXKe OYTH Ha3BaHe HEMOKAUBICTIO BUKOHAHHSI 6araTbOX yMOB AOTOBOPY
BHACAIAOK 3HAYHHX 3MiH CycIiabHOI cuTyanil. OcTaHHi He 060B’I3KOBO € KAPKOAOMHUMH,
iHOAl BOHH AMIIe BiAOOPaXKAIOTh 3POCTAIOYY CAAOKICTD AepKAaBHMX IHCTHTYIiH abo
AEMOKPAaTHUYHHX PEXUMIB SIK TaKUX.

3oxpema i3 11i€l TeHAEHIiT TOCAAOACHHS BIATIOBIAHMX CTPYKTYP Ta, IMOBIpPHO, HeBHU-
KOHAHHSI HUMH POAI, 5IKa IIOBUHHA 3a0e3IeYUTH CIPHUSHHS peaAisauii i 3aXUCT mpas,
GepyTh BUTOK iael IIpO Te, 1o 6i3HeC MOXKe OYTHU Ti€I0 CTOPOHOIO, SIKa BKAIOUHUTHCS AO
IpOlieCy BUKOHAHHS YMOB COIIiaAbHOTO KOHTPAKTY. SIK CTBEPAXKY€EThCS, “3ITKHYBIIUCH 3
CAQOKMMU IHCTUTYIIiSIMH, SIKi ITiAPHBAIOTD 3a0e3IeueHHsI [IPAaB AIOAUHY, A He OepyTb Ha cebe
3000B sI3aHHS A€PXKaB, TPAHCHAIIIOHAABHI KOPIIOPALlil 30008 I3aHi AOTIOMAraTH y CTBOpeHHi
Ta MATPUMAHHI IPABOBUX i IIOAITUYHUX IHCTUTYTIB, SIKi ATPUMYIOTH IIPaBa AFOAHHH. '

HaBkoAo Toro, 4i MatoTh Oy TH appecaTaMi [paB y TAKOMY pasi AUIIIe TPAaHCHAIIiOHAABHI
xopriopatii (K Hal6iAbII MOTYTHI i FOPUCAMKIIIFHO HEMiAKOHTPOAbHI Cy6’ekTH) a60
yci KoMnaHii (SK CTPyKTypu, o OTPUMYIOTD yce GiAblIe BIIAUBY Ta BCe AaAi BIAXOASTD
BiA CYTO IIPUBATHOTO CEKTOPY) AMCKYCist TOUMTHCS He IepIuuil AecsTOK pokis. OpHAK
Y HMHIIIHbOMY CBiTi Pi3HHUI|SI MK BEAUKMMH, CEPEAHIMU ¥ MAaAMMM KOMIIAHisIMHU, IIPH-
HalMHI THMH, IIT0O BOAOAIIOTh UPPOBUMHU iHCTpyMeHTaMH, IOCTYIIOBO CTHPAETHCA.
HasiTh HeBeAUYKHUH CTApTAIl MOXKe CTaTH epeKTUBHUM y IPOCYBAHHI YU IIOPYIIEHHI IIpaB
AIOAMHHU 33aBASIKM iHHOBAIJiIMHUM pillleHHsM, SIKi mpomoHye. I HaBiTh HEMOTOMAIOBAHA,
Ha IIePIIHIT [IOTASIA, KOPIIOpALis MOXe po3alauTH A0At0 “TuTaHiKa,” HAIITOBXHYBIIKUCH
Ha aficbepr pemyTaliflHOrO CKAaHAAAY, SIKUI XyTKO Ta HeBIABOPOTHO Habupae obepTiB
B iHpOpMaLiiHOMY IPOCTOPi.

° Tomer Shadmy, “The New Social Contract: Facebook’s Community and Our Rights,” Boston University
International Law Journal 37 (2019), 307.
' Nien-hé Hsieh, “Business Responsibilities for Human Rights: A Commentary on Arnold,” Business
and Human Rights Journal 2 (2017): 307.
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Iuposa emoxa, BUAAETHCA, CXOXKa HA PO3TATHYTY B YaCi TEXHOAOTIUHY PeBOAIOIIIIO.
ITepeykaapaHHS COIiaABHOTO AOTOBOPY BUTASIAAE AOBOAI AOTiUHUM ITiCASI pEBOAIOIIIH,
Hexail HaBiTh BOHHU 00iimAucs 6e3 B3sTTs BacTHAil.

Il. Yu cTaHe bisHec cTOpoHOI HOBOrO cycnifbHOro Aorosopy?

daxrHyHO Hi3HEC yrKe € CTOPOHOIO CYCIIABHOTO AOTOBOPY, OCOOAMBO SIKIIIO PO3TASHYTH
Ile MUTAHHS 3 MO3ULI] acuMeTpil BAAAU BIALIOBIAHUX Ccy6 ekTiB y nupposy epy. Bararo
KOMITaHil, IepeAyCiM TpaHCHALiOHAAPHUX KOPIIOPALLiil, 32 OCTAHHI POKH CTAAU OiABII ITO-
TY>KHUMM Ta MEHII KOHTPOAbOBaHUMH. AesKi KOpImoparii MOXKHa IOPIBHATH 3 Aep>KaBaMU
32 006CSrOM BAAAH, SIKY BOHU CbOTOAHI MAOTb.

Taka acumerpist BiaoOpaskaeTbcsi B acuMeTpil BIIAUBY, SIKUI CIIOCTEPIra€Tbcs B Ae-
MOKpPATHYHUX CIiABHOTaX. [IpuMipoM, My Bce mie MOXKeMO 0GauuTH, SIK AIOAY 3 HATOBITY,
HepeciuHi rpoMapsHu 6e3 OyAb-SIKOT IHCTUTYIIMHOT ATPHMKY CTAIOTh AIAEPAMHU AYMOK,
KOPUCTYIOUHCh MOXXAHBOCTSIMU CBOOOAY BUPA)KEHHsI, y COLIIaAPHUX MePeXXax, HabyBaroTh
HOIIyASIPHOCTI 32 AOIIOMOTOI0 BAACHHX BeOCTOPIiHOK 200 OHAQNTH-MANAAHUHKIB, SIKi yMOBHO
0€e3KOIITOBHO HAAAIOTHCS AASI BIABHOTO KOpHCTyBaHHsI. OAHAK TaKi AFOAM CTAIOTh BCe MEHII
HEyTIepeA’KeHUMH, OCKIABKH IiraHTChKi KOpIOpalil BAKOPUCTOBYIOTD IX K iHCTPYMeHTH
AASI CIPSMYBAaHHS TPOMAACHKOI AYMKH. 3 BUKOPHCTAHHAM AiAepPiB AyMOK YH 6e3 — KOMITaHil,
1110 BOAOAIIOTD ITOITYASIPHUMHU IIUPPOBUMH iIHCTPYMEHTaMH, IIPOTrPAMHUM 3a0e3eueHHM,
COLIiaAPHMMU MEPeXXKaMH, IIOUTYKOBUMH CUCTEMaMM M AOAATKaMH, OTPUMAAY BEAUIE3HUH
BIIAMB Ha iHAMBIAIB, CITIABHOTH Ta AEPKaBH.

Yce 11e siBAsIE CO60F0 Cepito3Hi TPOOAEMH, 0COOAMBO AASI KPAIH, SIKi XapaKTepU3YIOThCS
CAQOKICTIO AEMOKPATHYHUX IHCTUTYIIi, TepebyBaAn YU IepebyBalOTh IIiA TPHBAAUM
BIIAUBOM aBTOPUTAPHUX i TOTAAITAPHUX peXuMiB. I Bce 1je BKOTpe MAKpPeCAI0€ He0b-
XiAHICTD BKAIOUHTH 6i3HEC AO MOPSIAKY A€HHOTO IOAO IPaB AIOAUHHU He AHIIe HA YMOBAaX
HNPUBATHOT'O CEKTOPY, YIaCTb i BIAIIOBIAAABHICTD SKOTO OIIOCEPEAKOBAHA ACPIKABHUMH
IHCTUTYL[iIMHU.

baoxysanns akaynTis AoHaabpa Tpamma y coriaabHUX Mepexax, 3pAifiCHeHe KOMITAHIIMU
IiA KiHeI[b IPe3UAEHTChKOI KaACHINI y 33’5{31()7 3 HaIlapAOM HOTO IpUXUABHUKIB Ha KoHrpec
Cnoayuenux IlltatiB AMepHKH, AQAO Ie OAUH IIOIITOBX AMCKYCII Ipo poAb bizHecy
y MUTaHHSIX [IPaB AIOAUHH. 3 OAHOTO OOKY, SIKIIO KOpIOpanil BUBHAYATHMYTh, XTO MA€
IIPaBO Ha BiAbHE BUCAOBAIOBAaHH, AKIO BOHU LIEH3YPYBaTUMYTh KOHTEHT, 1ie, IMOBIpHO,
OyAe mepeOupaHHsIM Ha cebe poAi IyOAIYHUX PeryASTOpIB i BTpyYaHHSIM AO CdepH Ipas.
3 Apyroro 60Ky, SIKIIO AISABHICTb KOpIIOpaLiil 6yAe IIPOAOBXKYBATH BBAXKATHCS CIIPABOIO
IpHUBATHOI CpepH Ta BIABHOTO PUHKY, Ije MOXKe IPU3BECTU A0 CTBOPEHHS HeIIOMITHHUX
i BIAAAACHHMX PU3HKIB AASl ITPAB AIOAMHM, MaTH HaCAIAKOM MaHIIyASL|ii AyMKaMH Ta I10-
BeAIHKOIO, 1[0, BAACHE, i CTAAOCS y CIIPaBi, SIKa IIPH3BEAA AO 3TAAAHOTO BHIIe OAOKYBAHHS.

Sx e Tomep Hleawmi, “Aesxi CYTTEBI IOPUAHMYHI Ta MOPaAbHIi npo6AeMH, 3 IKUMU MU
CTHKA€EMOCH CbOTOAHI, IIOXOAATD Bip HECYMICHOCTI CYy4acHOI A€PXKaBOLEHTPUYHOI KOHIIETIIII
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[IpaB i3 HAIIOI HUHIMIHBOI TPAHCHAIIIOHAABHOIO, IPUBATH30BAHOIO, IilIepIIOB SI3AHO0
peaasHicrio.”!! Sk cripaBepanBo 3a3Hasae OHopa O’Hia, B OCTaHHI pOKH Aep>KaBHUIIbKE
3axiAHe ITOHSTTS IIPaB, sIKe KePyBaAo, OPMyBaAO I OOIPYHTOBYBAAO CYYaCHI iHCTUTYTH
Ta IIPAKTUKH, BTPAYa€ CBOIO OIMCOBY, HOPMATHBHY Ta, HaBiTh, aMOiLiiHy cuay."> Crpobu
BUPIIINTH I[I0 CYTIEPEYHICTb i IPU IIbOMY 3aAUIIUTH ITPaBa AFOAMHHU B OCHOBI CYCITIABHOTO
AOTOBOPY BKAIOYAIOTDH IIEPETASIA XapaKTepy 30008 s13aHb, IO BUIAUBAIOTD i3 1Ipas, y 6ik
TOPU30HTAABHOI KOHIIEMIil, KOAU iX appecaTaMu CTAalOTh HE AMIIE AePXKaBH, a U 6e3mo-
CepeAHbO iHAMBIAH, KOMITaHii, opraHisarii. Taki cIpo6u BKAIOYAIOTD, KPiM TOTO, IIEPETASIA
MAXOAIB AO OOIPYHTYBaHHS IIPaB.

Tax, IpOIOHYETbCS BIAKMHYTH MOPAABHUH IIAXIA AO IIPaB AIOAMHH, BIATIOBIAHO AO SIKOTO
BOHHU € “ampiopi iCHyIo4YMMM OCHOBHHMH MOPAAbHUMH IPaBaMU iHAUBIAIB,” Ha KOPHCTD
IHCTUTYLIIIHOTO AXOAY, SIKHI1 TIOYNHAETHCS 3 CY9aCHOI IIPAKTUKH, 'KOAU BOHH CITHPAIOTHCS
Ha [TOAOXKEHHSI, IlepeAiueHi y 3araAbHiil Aekaapariii mpaB AIOAMHH Ta HACTYITHHX MiKHa-
POAHUX AOKYMEHTAX i B IKOMY A€pPKaBH € TOAOBHMMHU HOCIIMU 30608 s13aH5b, > 060B’s13KiB
y cdepi mpas. BiAITIOBiAHO AO ITbOTO TTIAXOAY, SIKIITO BiAITOBiAQABHICTD IIOAO ITPaB AIOAUHU
He MOXKHA CTBEPAXKYBATH, IO KOMIIaHii He HeCYTh 00OBSI3KIB SIK TaKHX, Ije MAIOTh OyTH
OIOCEePEAKOBAHI BAAAHUMH IHCTUTYTaMH BIAHOCHHH, a He TIPsiMi 3000B’sI3aHHs, 30KpeMa
TOMY, 1[0 y 6i3HeCy HeMa€e MeXaHi3MiB BiAITOBIAAABHOCTI, MA3BITHOCTI, 30aAaHCYBaHHS
BAAAM TOIIO.

Sk nuure Asxon Taciyaac, “3akoHM Ta IHCTUTYIII, [0 CTOCYIOTbCS IIPAB AIOAUHH, caMi
CO0010 He MAIOTh OTOTOXHIOBATHCS i3 MIIJHOIO MOPAABHICTIO IIPaB AOAUHH. BoHM He
€ IOPOAKEHHSAMH AOCKOHAAO AIIOUOTO MIAIPYHTS. YABUTH iX TAKKM YHHOM — Ije CBOEPiAHe
iAOAOTIOKAOHCTBO, sIKE IIAyTa€ CTBOPEHI AIOAMHOO iIHCTUTYIIiMHI 3ac06U 3 06’ €EKTUBHUMU
eTnuHUMH Iiaamu.”'* Xova e, MOKAMBO, Aa€ 3MOI'Y BIAAIAUTH LIIHHICHY iA€I0 IPaB AIOAUHU
SIK MalDKe AOCKOHAAY Bi Il IHCTUTYIIIMTHOTO M PAaKTUYHOIO BTiA€HHS, AKi IJIAKOM AOTi4HO
He I1030aBA€HI IIOMHAOK, BAACTUBUX OYAb-SIKiil AFOACBKI ALIABHOCTI, HaM BCe Ije MOTPibHO
AeriTUMHe OOIPYHTYBAHHS, Te, IO CTAE IAPOM i OITOPOI0 CAMUX IIPAB Ta [IOB I3AHOTO 3 HUMU
COLIiaAbHOTO KOHTPAKTY. ToMYy, SIKIJO MU TOBOPHMO IIPO PO3IIMPEHHS KOAA YYaCHHKIB
AOTOBOPY, TO HE MOXKEMO YHUKHYTH A€0aTiB PO Te, Ha SIKUX YMOBaX Iie BiAOyBaeThCs,
1 IKY 9aCTMHY BiAITOBiAQABHOCTi BOHU HECYTb.

Bpiaxut Xamym nuie Ipo 60poTs0y 3a ATITHMHICTS, SIKa BUHHKAQ Y IIPOLieci pOpMyBaHHS
Cy4acHUX 3000B’s13aHb Oi3Hecy B cpepi IIpaB AIOAMHHU i IIPU3BeAd AO KOHKYPYIOUHX IIPO-
€KTIiB — AOOPOBIABHOTIO, 32 IMMPOKOI YYACTi CTOPiH, i 060B’I3KOBOTO, 3a y4aCTi Aep>KaB Ha

! Shadmy, “The New Social Contract,” 353.

12 Onora O’Neill, Justice Across Boundaries: Whose Obligations? (Cambridge: Cambridge University
Press, 2016), 6.

'3 Hsieh, “Business Responsibilities for Human Rights: A Commentary on Arnold,” 297.

* Asxon Taciyaac, “TTopsTyHOK IpaB AIOAUHH Bi IIpaBa mpas atoaunn,” Qirocopis npasa i sazarvna
meopis npasa 1 (2020): 177, https://doi.org/10.21564/2227-7153.2020.1.219080.
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pisai OOH." B ocraHHbOMY BUIAAKY OPaK IPO30POCTI IPOLIECY Ta CIIPOOH BUKAIOUUTH
3 HbOTO IIPUBATHHUM CEKTOP MOXYTb CIPHUATH ACAETITHMAIl AOrOBOPY.

Kpim TOro, BUCAOBAIOIOTBCS CYMHIBH, IO KOMITaHii B3araAi MOXYTb 6yTH HOCISIMHA
IPSIMEX 30008 s13aHb Y cpepi IpaB AFOAMHH, IPHHANMHI 6e3 cepio3HO]I epeOyAOBU 3BUIHIX
CYCIIABHUX CTPYKTYP. 30KpeMa, CTypOOBaHICTh [TOASITAE B TOMY, 1110 0i3HeC IHCTUTYIHIHO
He [IPU3HAYEHUI AASL BUKOHAHHS IIPSIMUX 3000B’513aHb ¥ cdepi IPaB AIOAUHH, BKAIOYHO
3 PO3IOAIAOM BAAAU BCEPEAMHI CUCTEMH Yepes CITPaBeAANBe ITPEACTABHHUIITBO, CTPUMYBaHHS
Ta IPOTUBAry, HASBHICTIO MEXaHI3MiB IPUTATHEHHS AO BIAIIOBIAAABHOCTI 1 HE3AA€KHUM
MIPaBOCYAASM. 1K BU3HAYAETHCS HA TPUKAAA]L TPAaHCHAIOHAABHUX KOPIIOPALiH, TOKAAAQIOYH
Ha HUX BIATIOBIAHI 30008 I3aHHI, “MU IPUMUCYEMO IM IIeBHI IOBHOBAXXEHHSI, SIKi, SIK IIPABUAO,
3ape3epBOBaHi AAS IOAITHYHKX Ta IPABOBUX iHCTUTYLiN. ¢ TOMY IIUTaHHS IIPO Te, SKOKO
came 6yae popma ydacTi 6i3HeCy y COLiaABHOMY KOHTPAKTi, 3AAMIIAETHCS BIAKPUTHM.

lll. AKuMK 6yayTb yMOBM HOBOIO CYCRiIbHOr0 JOroBopy?

Ile, MabyTb, Te, IO HAMCKAAAHIIIE CIIPOrHO3YBATH. SIKIIO MOTASIHYTH Ha YMOBH, SIKi
BXX€ IIPOIOHYIOTHCS, TO IXHIM CIEKTP HAA3BUYANHO NIMPOKUM i KOAMBAETHCA Bip AOBOAL
a6 CTPaKTHUX 3aKAUKIB OyAyBaTH O1ABII CIIPAaBEAAUBI CIIIABPHOTH AO KOHKPETHHUX IIPOIIO3HUIIii
I0AO pePOPMyBaHHS CHCTEMH OXOPOHHU 3A0pOB s 32 pesdyasraramu nmanpemii COVID-19
a60 crcTeMH 3aHSITOCT] 32 Pe3yAbTATAMU AOCAIAXKEHHS CTATUCTHIHUX AQHUX, SIKi HAOYHO
AEMOHCTPYIOTb PO3PHB Y AOXOAAX MiDK TUMHM, XTO NPUCBAYYE 3HAYHY YACTHHY CBOTO 4acy
AOTASIAY 33 AITBMH, i TAMH, XTO LIbOTO He p06HTb.

ITpumipoM, mpomoHyeTbCs 3abe3neunTn IHCTPYMEHTH, HeOoOXipHI AAS NpOLBiTaHHA
y HOBIii1 eKOHOMILli, OpraHi3yBaTH 3afHATICTb TaK, I[O0 MATPHUMYBATH 3AOPOBIi Ta be3meqHi
ciM’i, a He 3MYLIyBaTU po6iTHHKiB BI/I6I/IPaTI/I, 6yTH IM IPOAYKTMBHMMHU ITpalliBHUKAMH Y4
XOPOLIMMH YA€HAMH CiM'I, TOOYAYBATH 3aXHCHY MEPEXY, sKa MATPUMYyBaTUMe AIOAEH,
KOAM BOHHU 3MiHIOIOTH po60ui Micist a60 3aBepurytoTs mpamrosaru.'” 3a3HadaeTsces, KpiM
TOTO, IO AASL CIIPSIMYBAHHSI AIOACTBA Y HAIIPSIMKY CTAAOTO MafOyTHBOTO Ma€ BiAOyTHCS
IIepeOCMUCAEHHS TEOPil CYCIIABHOIO AOTOBOPY SK IMMAPAAMIMH AEP>KaBHOI IMTOAITHKH,
aAe 3 pI3HUMHU PO3raAy>XeHUMH OCOOAMBOCTSIMH, 11O BIALIOBIAQIOTH CKAQAHOCTI XXHUTTS
B cyvacHuit yac.'® Lle Mosxe 03HayaTH, 110 YMOBY TAaKOT'O AOTOBODY, 3 OTASIAY Ha BCe biablie
YCKAQAHEHHS KUTTS B U POBY €IOXY, IMOBIPHO, OYAyTb BapiaTUBHIMHU a60 — y ripuomy
BUIIAAKY — HAATO 3aTaAbHUMM I PO3MUTHMH, I1]0 HE AO3BOAUTD IX peaAbHO AOTPUMYBATHCSL.

Ane epep THM, SIK 0OrOBOPIOBATH TaKi YMOBH, CAiA 3pOOUTH KPOK Ha3aA i TOAMBHUTHUCS,
SIK BUTASIAQIOTD 1IX PO3YMiHHS Ta MATPUMKA B HAABHOMY KOHTPAKTi.

'S Brigitte Hamm, “The Struggle for Legitimacy in Business and Human Rights Regulation — a Consideration
of the Processes Leading to the UN Guiding Principles and an International Treaty,” Human Rights
Review (2021), https://doi.org/10.1007/s12142-020-00612-y.

!¢ Hsieh, “Business Responsibilities for Human Rights,” 307.

7 Kochan and Shulman, “A New Social Contract,” 4.

'8 Jaap Geerlof, “A New Social Contract: Substituting the Neoliberal Public Policy Paradigm with
a Participatory Public Policy Paradigm,” World Futures 75 (4) (2019): 222-41, https://doi.org/10.1
080/02604027.2018.1554549.
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OCKiABKH CYCIIABHHI AOTOBIp € HEIIMCAHUM, OO0 HOPMATHBHICTD 3a0e3IeuyeThCs
IIOrOAKE€HHSM Y4aCHUKIB, IIEpPeAyCiM iHAUBIAIB, HA YMOBH, K BUAAETHCS, Y€pe3 BIACY THICTb
mpoTecTy Ta GpaKTHIHE AOTPUMAHHSL. [HIIMMU CAOBAMH, HAM MOXKe OYTH CKAQAHO ITOSICHUTH,
SAKUN 3MICT BKAAAAETBCA Y KOHTPAKT, aA€ MU CKOpillle 3a BCe PO3yMiEMO, KOAM KOHTPaKT
[IOPYIIEeHO, IPUHANMHI 32 AOIIOMOTOIO BiAUYTTS HeCIpaBeAAUBOCTI. I] py6i YU CUCTEMHI
MOPYILIEHHS TATHYTb 32 coborm CYCIIIABHMM OIipP — BiA TOCTPHUX i MAaCOBUX IPOTECTIB AO
HAIIOAETANBOI Ta IIOCAIAOBHOI 60POTHOU CHAAMU IT€BHUX IPYII, CIIIABHOT i, HABiTh, OKPEMHUX
iHAHMBIAIB.

AsxoH PoA3 miAKpECAIOBaB, IO OOIPYHTYBAHHS CYCIIIABHOIO AOTOBOPY BUPIIIYETHCS
4epe3 0OMIpKOBYBaHHSI — 3 ICYBaHHSI TOTO, SIKi IPUHIIUIN OYAO 6 paljiOHAABHO IPUAHSTH
3 ypaxyBaHHSM TilIOTETHYHOI BUXiAHOI CHTYyallil, 1[0 IIOB’sI3y€ TEOPil0 CIPaBeAAUBOCTI
3 Teopi€ro panioHaapHOro Bu6opy.'” IIpuHLUNIN CIPAaBEAAUBOCTI, IO € IPEAMETOM
AOTOBOPY, MAIOTh PEryAIOBaTH 0a30By CTPYKTYPY CYCIIABCTBA Ta BCTAHOBAIOBATHUCS 3a
YECHOIO IIPOILEAYPOIO.

IIpu BchoMy po3MAITTI MOTASIAIB Ha IPHPOAY CYCIIABHOTO KOHTPAKTY, AOBOAI 5ICHO,
IO MOro Cy4aCHMH 3MIiCT He MOXe O6Me>I(YBaTI/IC$I TIABKH IIOAITMYHOIO aCOIliaIli€l0 4Yu
OCHOBHUMH IIPUHIIUIIAMY, SIKUMHU 6 YHIBepCAABHIMH BOHH He OyAM.

ITo-mepure, yce roaocHimre 3By4aTh FOAOCH THX, XTO BIIMara€ HapAQHHS Al€BUX MeXaHi3MiB
Ta PeaAbHHX rapaHTiH, MepeAyCiM, Y MUTAaHHAX 36epe>1<eHH5[ IIPaB AIOAVHU. IToai6He Bia-
OyBaeThCs i 3 BUMOTaMU HAAATHU He-A€KAAPATHBHOT'O HAITOBHEHHSI [ ATPUMIIi MDKHAPOAHOTO
MHUpy Ta 6e3IeKu.

ITo-Apyre, AesiKi OUiKyBaHHS — TaKi SIK 3yIHHEHHs Oe3llepepBHUX BTPYYaHb AO IPU-
BAaTHOCTI 4H HpI/I60pKaHHﬁ 0COOAMBO XMXKAIIbKUX KOPIIOpaLliil — BUTASIAAIOTD L[IAKOM
PO3YMHUMH HaBiTh 6e3 TAMOOKOTO AOCAiA>KeHHS BIATIOBIAHUX npo6AeM. Tax camo cTae A0BOAL
SICHO BUAHO, IO 3HSTTS YM HellepeAOaueHHS 0OMeXeHb AASI TAKUX cdep ALIABHOCTI, o
nepeabayae, mpuMipoM, OIIOPy Ha AATOPUTMIUHI pillleHHs], HEKOHTPOAbOBAHE OIlepPyBaHHS
BEAMKHMH AQHMMHU YU $OPCYBAHHS PO3BUTKY €BPUCTUYHOIO MITYYHOIO iHTEAEKTY, Hece
HEIIPUXOBAHI 3arPO3H.

ITo-Tpere, m$poBHIL CBIT BKAIOYAE TAKe HAPONIEHHS MOTOKIB iHpopMaril, SKi He AAIOTH
3MOTY 3aBXXAU epEeKTHUBHO BiACIOBATH OpeXAUBI Ta HEMOTPiOHI BIAOMOCTI Ta 1 y LiiAOMY
3aAUILIATHCS AIOAMHOIO €[OXU PeHecaHCy 3 BHCOKHUM PiBHEM e€KCIIEPTHOCTI y 6araTbox
cpepax. Ile mo3HavaeThCsI HA HOTPeOi AOBIPSTH KOMIIETEHTHOCTI IHIIKX 0Ci6, IHCTUTYIII
91 YPSIAIB Yy HPUAHATTI CYCIIABHO BRXXKAMBHUX pilreHs. BoAHOYaC MHOXATBHCSI criocobu
3AOBXHMBaHHS AOBIpOIO, IEPEAYCIM HEOUYEBUAHI, TOHKI MaHIITyASIli], MIAIITOBXYBaHHS AO
HOTpi6HOro BUOOPY Ta, HABIIAKH, pOPMYBAHHSI IIOCTIMHUX CYMHIBiB.

ITo-yeTBepre, HepiBHOMIPHICTD PO3BUTKY CIIIABHOT i BIATIOBiAHI TOPYIIEHHS CIIPaBeA-
AMIBOCTi CbOTOAHI BIIAAQIOTh B 04i 30KpeMa TOMY, IIJO IIPUXOBATHU SAKICh MOAII CTa€ Aepaal
Ba)kKye, a BIAKPHUTO Ta eMOIIMHO IOKa3aTH IX — iHOAL CITpaBa HATMCKAHHSA ITapH KHOIIOK Ha
cmapTdomni. Ha emomnifiniit peaxiii ayAuTopii Ta BiATyTTi TAMOOKOI HeCIIPaBEAAMBOCTI IIOAO
IMBIAI3aI[ifHOTO PO3PUBY OYAYIOTHCSI BUTIAHI OTY>KHHUM IPABLISIM peakilil, IpsiMUMH 260

1% John Rawls, A Theory of Justice (Cambridge, MA: Belknap Press, 1999), 16.
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O 6IYHUMU HACAIAKAMU SAKUX CTAIOTh ITOASIPU3ALIis AYMOK, BTPaTa iAeaAiB CcBO6OAM, TOBarK
11 TYMaHi3My, CUCTeMHa HEAOBipa, MAPUB BaXKAUBUX AASL COLIIyMY iHCTUTYIIiM.

Yce 11e IPU3BOAUTD AO TOTO, IO AOTOBIp MePeTBOPIOETHCS (260 BKe MepeTBOPUBCs) Ha
¢ixTrBHUI. 3aiiBe MATBePAXKEHHS IIbOTO HapaAd BUpYroda HUHI manpemis COVID-19.

bBaraTo xT0 Haroaomye, Mo CYCIABHUI AOTOBIp He BIATIOBiAAQB CBOIM ITiASIM i A0 aHAeMii.
OcTaHHS AMIIe BHSBUAA HE3AATHICTD AAANTYBATH HaSBHHUH CYCIIIABHHN AOTOBIp AO
BHUKAMKIB Cy4acHOCTi. 30KpeMa, IIAaHAEeMisi BUSIBUAQ, 11O 3a0e3IIeYUTH BIOKHBAHHS B YMOBaX
HEeBU3HAYEHOCT] Ta Oe3lepepBHY AIAOBY aKTHBHICTb MOTAM AHIIe Ti KOMIAHiI, sSIKi MaAn
111 ppOBi MOAEA] FOCTIOAAPIOBAHHS 200 IX 3HAYHY UPPOBY MATPUMKY. Y AOKPHU30Bi pOKH,
SIK 3a3HAYAETHCSI, “OIABIIICTD PipM AOCTATHBOTO PO3MIPY PYXaAHCS AO LIUPPOBOTO SAPA,
3aCHOBAHOTIO HA IIPOrPAMHOMY 3abe3IeueHHi, AAHHX Ta UPPOBUX MEPEXKAX, AUIIE AesIKi
AOCSTAY AOCTaTHBOI IINPPOBOI CIIPOMOXKHOCTI AASL TIEPEXOAY AO HOBOI 6i3Hec-MopeAi Maibke
3a OAHY Hiv.”* 3permToo Ije AAAO 3MOr'y 6araTbOM i3 HUX BHCTOSTH B YMOBAX TOTAABHOI
HEBHM3HAYEHOCTI Ta 6e3MperieAeHTHOTO 3AaMY iCHYI0UOTO TIOPSIAKY.

ITanaeMist, KpiM TOTO, TAKpECAMAA TEXHOAOTYHUI PO3PUB (K MK KOMIIAHIIMH, TaK i MK
CHiABHOTaMH) i, y MIACYMKY, CIIPHSAQ TOTAMGAEHHIO HepiBHOCTI. | X04a BOHA 0AHOYACHO
CTHMYyAIOBaAa NUQpOBisalliio, He 3 yCiMa HETaTHBHUMM HACAIAKAMHU MOXXHA BIIOPATUCS 3a
AOIIOMOTOIO IPUCKOPEHHA IIUPPOBOTO IIePEeXOAY.

BoaHouYac B3aEMONIpOHUKHEHHs OHAAMH Ta 0pAANH peaabHOCTeH i HapoCTaHHS LU$-
POBOI CKAAAOBOI IIPUBATHOTO I ITyOAIYHOTO KUTTS He MOXe He BiA0OpasHUTHCs Ha 3MiCTi
cycmiabHOTO AoroBopy. He ocTaHHE MicIie cepea 10ro yMOB 3aiiMaTHUMe BiAITOBiAQABHICTD
cTOpiH, ii popmu, 06csr i BaxkeAl 3aCTOCYBaHHS y pasi BIACYTHOCTI 3TOAU BIAHOBHUTH I10-
pylIeHi IpaBa Ta KOMIIEHCYBAaTH CIPHYMHEHY [IUM IIKOAY.

Bpipxut XaMM HaroAoIrye Ha BAXXAUBOCTI TUCKY 3 GOKY IHCTHUTYLIif TPOMAASIHCHKOTO
CYCIIABCTBA B IIPOLIECi IIOTOAKEHHS YMOB AOTOBODY, SIKHI1 BKAIOYAaTHMe 6i3HeC SIK CTOPOHY
it appecara 3060B’513aHb, OCKIABKH Iie CIPUSTHME PeaAbHOMY BPAaXyBaHHIO IIPaBa XepTB
1 BCTAHOBAIOBaTUME IOPUAMYHY BiAITOBIAQABHICTD AIIPUEMCTB Y rao0aAbHil ekoHOMiI. !
MosKHa IPUITY CTUTH, 10 00 €AHAHHS Y HOBI COI03H — CTifIKi Y1 CUTYaTHUBHI — YeKa€e Ha iHAU-
BiAiB, OpraHi3arii rpOMaASHCBKOTO CYCIIABCTBA, KOMIIAHiI Ta YPSAAH, K Ha HAalliOHAABHOMY,
TaK i Ha MDKHAPOAHOMY PiBHSIX. Y 6yAb-SIKOMY Pasi yMOBH HOBOTO CYCIIABHOTO KOHTPAKTY
MalOTh 6yTH IOTOAXKeEHI 32 PiBHOI y4acTi CTOpIH.

BucHoBKMU

Slxum 6yAe HOBHII COLIiaABHIM AOTOBIp, 41 OyAe HOro 3MiHA O3HAYATH HE3HAYHI IIPABKU AO
TEKCTY 260 rAMOO0KY 3MiCTOBHY Ta CTPYKTYPHY IIEpeOYAOBY — 6araTo B 4OMy Ije 3aA€XKUTD
BiA Hac, Y9aCHMKIB AOTOBOPY, HE3aAEXKHO BiA TOIrO, BACTYIIAEMO MM K OKpeMi iHAMBiAU abo
3rypTOBaHi B IHCTUTYIIii IPOMAaAsHCHKOTO CYCIABCTBA, 6i3HeC-CTPYKTYpH YK OpTaHisariii

20 The New Digital Domain. How the Pandemic Reshaped Geopolitics, the Social Contract and Technological
Sovereignty. Policy Report (Madrid: Center for the Governance of Change, IE University, 2020), 11.
> Hamm, “The Struggle for Legitimacy””
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my6aiqHOrO yrpaBainHs. [IpuHafiMHI y IUTaHHSIX TOrO, YU OyAe CYCIIIABHHIT AOTOBIp
CKOPHUTOBAHMUIT 32 HAIIOI aKTUBHOI y4acTi 260 32 OPMAABHOI YIACTi YKAAAEHHUIT Bip Ha-
IIOro iMeHi, BHACAIAOK 4OTO MM OyAeMO BUMyIIeHi KOPUCTYBATHCS TUTIOBUM KOHTPAKTOM,
AOAyYeHI HIASIXOM IPUEAHAHHA 1 no36aBAeHi AifICHOI MO>KAMBOCTI IIOTOAUTH iHIIi YMOBHU.
Mu Takox, iMOBIpHO, T06AYMMO HOBi KOAAiLil CTOPIH, SIKi CIIPUATHMYTb AOCSTHEHHIO
CHIAPHUX ITiA€H i, B iA€aAl, AAQAYTD 3MOTY YCIIIIIHO 6aAchyBaTn MK CKAAAHMMH IHTE€PEeCcaMH,

He BTPaTUBIIH IIPU LIbOMY LIiHHICHOT'O IAPa AOTOBOPY.
© I0. PasmeTaena, 2021
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IOaist PasmeraeBa. BisHec, mpaBa AIOAMHH i HOBHI CyCHIABHHI AOTOBip y THPPOBY enmoxy

Anotanis. CrarTio IPUCBSIMeHO IPpOo6AeMi YKAAAAHHS HOBOTO CYCIIIABHOTO AOTOBOPY Y LU(pOBY
€II0XY, 3 yPAXyBAHHSIM OCOOAMBOCTEI OCTAHHBOI Ta CKAAAHHX BUKAMKIB y cdepi Gi3HeCy i IIPaB AFOAMHU.
POSIASIAQIOTBCS TUTAHHS IIOTPEOH Y ITePEYKAAAAHHI TAKOTO AOTOBOPY; CKAAAY CTOPIH Ta FIOTO OCHOBHHX
ymoBax. Haroaomryernscs Ha ToMy, o Maibke HEKOHTPOABOBAHA ALSIABHICTB i 3pOCTa09a MOTYTHICTD
KOMIIaHi# BUCTYTIAIOTh He EAUHOIO, OAHAK OAHI€IO0 3 HAMBArOMIIIMX TPMYUH AAS TIEPETASIAY KOHTPAKTY.

Y crarTi CTBEPAXKYETHCS, IO THMH 0COOAMBOCTSIME LPPOBOI epH, SIKi IIO3HAYAOTHCS HA IPUYUHAX
YKAQAQHHA Ta 3MICTi HOBOTO CYCIIIABHOTO AOTOBOPY, € TaKi: 3Ha4YHa YaCTHHA BCiX BUAIB ALIABHOCTI
cy6’€KTiB BiA6yBa€TbC$I B Ki6epnpocropi 260 Ma€ OHAANH-KOMIIOHEHT; UPpPOBI IHCTPYMEHTH
HaA3BUYAMHO MOIIMPEHi K y nyGAquOMy, TaK i B IPUBATHOMY XXHUTTi; AQHi CTAalOTh KAFOUOBUMHU AAS
6yA1>-5H<0’1' €KOHOMIYHOI, COIliaAbHOI, TIOAITHMYHOI AIIABHOCTI; 06CAT AAHUX BEAMYE3HMUH, 2 IIBUAKICTD
iX momupeHHs HeMMOBIPHO BUCOKA; PO3BUTOK CYCIIIAbCTB HEPiBHOMIPHHUI, i BiH MIACHAIOETHCS
1IGPOBUM PO3PUBOM; MOTYTHICTb 613Hec—CprKTyp 3POCTa€, 3pOCTAE i iXHA 3AaTHICTh MOANIKYBaTH
MOBEAIHKY KOPHCTYBadiB ITMPPOBUX iIHCTPYMEHTIB.

OCHOBHMMH 3arpO3aMH AASI HASIBHOTO COLIAABHOTO KOHTPAKTY BUSHAYAIOTHCS CYTTEBUI ANCOaAQHC
MIX ITpaBaMM Ta 0608 s13KaMu CTOpiH, HeepeKTUBHICTD iHCTPYMEHTIB KOHTPOAIO 32 IOTO AOTPHUMAHHM,
acuMeTpis BAaAM, GOpMyBaHHS KOMIIAHIAMM HOPMAaTHBHOI paMKH BCyTieped iX poAi y IpHBaTHOMY
cekTopi. PO3rAsSIAQIOTBCS CLIPOOH BKAIOUHTH 6i3HEC AO CTOPIiH AOTOBOPY, 3aAMIIMBIIHY B LIEHTP] IpaBa
AIOAVIHH Ta CIIPAaBEAAHBICTD, 30KpeMa ACTITHMHICTD i IIOTOAJKEHHS YMOB 3a PIBHOI y4acCTi iHAUBIAIB,
IPOMAASHCBKOTO CYCIIIABCTBA, KOMIIAHIM Ta YPSAIB.

HaBoaATbcs NPUYMHU TOTEHITIMHOL BTPAaTH CHAU HASIBHUM CYCITIABHHUM AOTOBOPOM Yy ITUPOBY
epy, 30KpeMa i1 Ha IIPUKAAAAX, siKi 3aroctpuaa manpemist COVID-19. ITiakpecatoeTscst HeobXipAHICTD
ITIOTOAUTH BiATIOBIAAQABHICTD YYACHMKIB, 2 TAKOXK BPaXyBaTH HACAIAKY B3aEMOIIPOHMKHEHHS OHAAMH
i 0pAQMH XUTTS, IPUCKOpeHy UUQPOBI3afio, TIOTAMOAEHHS TEXHOAOTIYHOTO PO3PHUBY.

Karo4oBi caoBa: acuMerpist Baapau; 6i3Hec; 3000B's13aHHsI 0i3HeCy, IpaBa AIOAUHH; CYCILABHUI
AOTOBIp; IMPpoBa emoxa.

FOaus PazmeraeBa. Busnec, npaBa yeA0BeKa M HOBBII 061e CTBEHHBII AOTOBOP B AP POBYIO
aMmoxy

Annoranus. CraTbs MOCBsIeHa npoGAeMe 3aKAIOYEHHS HOBOTO OOIeCTBEHHOTO AOTOBOpa
B [IUPPOBYIO SIIOXY, € yIETOM OCOOEHHOCTE TOCAEAHETT H CAOKHBIX BbI3OBOB B cdepe OM3Heca 1 IIpaB
geAoBeKa. PaccMaTpHBaIOTCS BOIIPOCHI O TOTPeOHOCTH B IIePe3aKAI0Ye U TAKOTO AOTOBOPA, COCTaBe
CTOPOH U €r0 OCHOBHBIX ycAOBUsAX. [lopAuepkuBaeTcs, YTO HOYTH HEKOHTPOAUPYeMas AeSITEABHOCTD
U pacTyInasi MOIb KOMIIAHUF BBICTYIIAIOT He AMHCTBEHHOM, OAHAKO OAHOM M3 HanmbOAee BaXKHbBIX
IIPUYMH AAS TIEPECMOTPA KOHTPAKTA.

B cTaTbe yTBep:KAAETCS, YTO TEMU OCOOEHHOCTSIME LIUPPOBOIL IPbI, KOTOPHIE CKA3BIBAIOTCS HA
IPUYMHAX TIOSABACHHS M COACPIKaHMH HOBOT'O 00IeCTBEHHOTO AOTOBOPA, ABASIOTCS TaKHe: 3HAUH-
TEeABHAs 9aCTh BCEX BUAOB AESITEABHOCTH CyO'beKTOB IIPOUCXOAUT B KHOEPIIPOCTPAHCTBE HAY HIMEET
OHAAMH-KOMIIOHEHT; I_II/Iq)POBbIe HMHCTPYMEHTBI YPE3BhIYAaHO PACIPOCTPaHEHbI KaK B r[y6A14qH0171,
TaK ¥ B YaCTHOM KU3HU; AAHHbIE CTAHOBSTCS KAFOYEBBIMH AASL AFOOOI 9KOHOMUYECKOI, COITHAABHOI,
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BI3HEC, MPABA NI0VHY TA HOBWIA CYCNINBbHIAA OTOBIP Y LIM®POBY EMOXY

IIOAUTHYECKOM AESITEABHOCTH; 00'eM AQHHBIX IPEe3BBIYAHO BEAUK, a CKOPOCTD UX PACIPOCTPAHEHHS
HeBEepOSTHO BBICOKA; Pa3BUTHeE O0IIeCTB HEPaBHOMEPHO, X OHO YCHAUBAETCS LI POBBIM Pa3PHIBOM;
MOTYIeCTBO GU3HEC-CTPYKTYP PACTET, B TOM YHCAE PACTET MX CIIOCOOHOCTh MOAMPUIIMPOBATD
HOBeAEHHE TOAb30BaTeACH IIUPPOBBIX MHCTPYMEHTOB.

OCHOBHBIMHU yTPO3aMHU AASI IMEIOIETOCsI COLIHAABHOTO KOHTPAKTa OIIPEAEASIFOTCSI CYyIIieCTBeHHbIN
AMCOAAQHC MeXKAY [IPaBaMU U 00S3aHHOCTSIMU CTOPOH, HedPEKTHBHOCT HHCTPYMEHTOB KOHTPOASL 32
ero cobArOAeHIEM, ACUMMETPHS BAACTH, pOPMHUPOBAHHE KOMITAHHSIMI HOPMATUBHOM PAaMKU BOIIPEKU
HX POAM B YACTHOM CeKTOpe. PaccMaTpUBAOTCS IIOIIBITKE BKAIOYHTD OU3HEC B IHCAO CTOPOH AOTOBOPA,
OCTaBHUB B LIEHTpE [IPABA YEAOBEKA U CIIPABEAAMBOCTD, B TOM YHCAE ACTHTHMHOCTD U COTAACOBAHIE
YCAOBHIL [IPYL PABHOM YYaCTUH HHAMBUAOB, IPAXKAAHCKOIO 001IeCTBa, KOMIIAHUIT U IPABUTEABCTB.

ITpUBOASITCSI IPUYUHBI TIOTEHIIMAABHOM IIOTEPH CHABI UMEIOIIUMCSI OOIIeCTBEHHBIM AOTOBO-
poMm B udppoBYI0 3Py, B TOM YHCAE Ha IIPUMepax, KOTopsie obocTpuaa manpemuss COVID-19.
IToagepkuBaeTCss HEOOXOAUMOCTD COTAACOBATH OTBETCTBEHHOCTDh YYACTHUKOB, & TAKXKE YIECTh
[IOCAEACTBUS B3aUMOIIPOHUKHOBEHHSI OHAAMH U OQAANH XXU3HH, YCKOPEHHYIO LN POBU3ALIUIO,
YTAyOA€HIE TEXHOAOTHIECKOTO Pas3PhIBa.

KaroueBbIe cAOBa: aCHMMETPYISI BAACTH; OM3HEC; OOIeCTBEHHBII AOTOBOP; 00s13aTeAbCTBA OU3HEC];
IpaBa YeAOBeKa; I poBas dI0Xa.

Yulia Razmetaeva. Business, Human Rights and a New Social Contract in the Digital Age

Abstract. The article is devoted to the problem of concluding a new social contract in the digital
age, taking into account the its peculiarities and the complex challenges in the field of business and
human rights. The issues of the need to renegotiate such an agreement, the composition of the parties
and its basic conditions are considered. It is emphasized that the almost uncontrolled activities and
growing power of companies are not the only, but one of the most important reasons for revising
the contract.

The article argues that the features of the digital age that affect the reasons for the conclusion
and content of a new social contract are as follows: a significant part of all activities of entities takes
place in cyberspace or has an online component; digital tools are extremely common in both public
and private life; data become key to any economic, social, political activity; the amount of data is
huge, and the speed of their spread is incredibly high; the development of societies is uneven, and
it is exacerbated by the digital divide; the power of business structures is growing, including their
ability to modify the behavior of users of digital tools.

The main threats to the existing social contract are a significant imbalance between the rights and
obligations of the parties, the ineffectiveness of instruments to control its observance, the asymmetry
of power, and the formation of a regulatory framework by companies against their role in the private
sector. Attempts to include business in the treaty, leaving human rights and justice at the center,
including legitimacy and the negotiation of conditions with equal participation of individuals, civil
society, companies and governments, are considered.

The reasons for the potential loss of power of the existing social contract in the digital age are given,
including the examples exacerbated by the COVID-19 pandemic. The article emphasizes the need to
reconcile the responsibilities of participants, as well as to take into account the consequences of the
interpenetration of online and offline life, accelerated digitization, deepening the technological gap.

Keywords: asymmetry of power; business; business obligations; digital age; human rights; social
contract.
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PO3POBKA KOHLENLIT KOPMOPATMBHOI MIA3BITHOCTI
B MIXKHAPOHOMY [1PABI:
MOAENI AS1A Yrodn nPo bI3HEC TA NPABA JIIOANHU

Betyn

2014 p. 3a nponosuniero Exapsopy Ta ITiBaenHOT Apprkancrkoi Pecrrybaiku Papa
Opranisanii O6’epnannx Haniit (OOH) 3 npas AIAMHU CTBOPHUAA TIOCTIMHO Ai-
109y MDKYPSIAOBY pOo60Uy IpyIly 3 MAHAATOM “PO3POOUTU MIKHAPOAHHUIL FOPUAUIHO
000B A3KOBMIT AOKYMEHT AASl PET'YAIOBAaHHSA ALSIABHOCTI TPaHCHAIIIOHAABPHUX KOPIOPALi Ta
IHIIMX KOMEPLIMHUX [T AIIPUEMCTB B MDKHAPOAHOMY IIpaBi [paB AFOAMHI.” MiKypsiAOBa poboda
rpyma ImpoBeAa cBoe€ nepure 3aciaaHusg B XKenesi B 2015 p., a ocTanHe — y xo0BTHI 2019 p.
Ha MoMeHT HanucaHH 1€l cTaTTi 6YAO OITyOAIKOBAHO YOTHPH IIPOEKTH AOKYMEHTIB:
EAaeMeHTH IMPOEKTY IOPUAMYIHO 06OB’I3KOBOrO AOKYMEHTA IIIOAO TPaHCHAILliOHAABHHX
KOPIIOpallifl Ta iHMMX KOMePLiHUX MATIPUEMCTB CTOCOBHO IIpaB AroauHH —y 2017 p.,
Hyavosuit npoekr — y 2018 p., IIpoext Yroau — y 2019 p. Ta Apyruii neperaauyTui
npoekT Yroau — y 2020 p. Cama ipest Yroau mpo 6i3Hec Ta ImpaBa AIOAMHHU (Yropa npo
BHR) IPHU3BEAA AO YUCAEHHHX AMCKYCIi I{OAO TOTO, Y4 MOXKAMBO Iie 3AIMCHUTH,' uu 1e
CBO€YACHO” 260 HABITh, UM MOXKAMBHI [IO3UTHBHHUI PO3BUTOK i3 TOYKH 30Py MOTEPILIAUX
BiA 3AOBXKHMBAHHS KOPIIOPATHBHUMH [IPABAMU AIOAUHU.’

* Haps BepHas, KaHAMAATKA IOPHANYHUX HAaYK, AOLIEHTKA IPYIIM 3 [IpaBa B YHiBepcuTeTi BareHiHreHa,
Hipepaanan.
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PO3POBKA KOHLIEMLIIT KOPMOPATMBHOI MIZ3BITHOCTI B MIFKHAPOHOMY MPAB...

Yropa moBHHHA OCHAUTH KOPIIOPATUBHY MiA3BITHICTD I[OAO TIPAB AIOAMHHU HAa KOPUCTh
BAACHHKIB IIpaB, aAe sK Ije OyAe 3po6AeHO, 3aAMIIAEThCS HeBU3HAYeHUM. CKAAAHICTD
MIOHATTA “TA3BITHICTD AOAQE nAyTaHuHH. 14 cTaTTsa Mae Ha MeTi BIATIOBiCTH Ha Take
AOCAIAHHMITbKE 3aITUTAHHSA: IK MOXXHa P03p06HTH KOHIIEILiI0 KOPIIOPAaTUBHOI MA3BITHOCTI
y Man0yTHi# Yroai mpo BHR, mo6 MakcuMisyBaTH BIAUB YTOAU SIK i3 TOYKH 30Py 3MICTY,
TaK i 3 MO3HUIil Aep>KaBHOI MIATPUMKHU? AASI BUPillIeHHS ITbOTO MUTaHHS CTATTH, IIO-Ieple,
PO3pO6AsIE IOHATTSI KOPIIOPATUBHOI IiA3BITHOCTI 32 MIDKHAPOAHUM IIPABOM i IIPEACTAB-
ASI€E AHAAITUYHY PaMKY, sKa IEPEKAAAAE KOPIIOPATUBHY IIA3BITHICTD Ha CiM OCHOBHUX
eaeMeHTIB. ITo-ppyre, BoHa MpeACTaBAsie YOTHPU MOAEAL KOPIIOPATHBHOI MiA3BITHOCTI,
SIKi MOXKYTb OYTH BUKOpHCTaHI B MaitOyTHil yroai. [ToTiM cucremMarndHo po3kaapae mi
MOAEAI 32 AOIIOMOTOI0 aHaAITHYHOI paMky. BoHa Mae Ha MeTi 3pOo6UTH CBiil BHECOK Y IIepe-
rOBOpPHHUIA po1iec moao Yroau mpo BHR uepes pos’sicHeHHs pi3sHMX BapiaHTiB i MOXXAMBHX
KOMIIpOMiCiB Mi>XX HUMH, 6epydn A0 yBaru moaiTuyHi peaaii. Hanpukaaa, Yrosa mpo BHR,
3 OAHOTO 6OKY, MOXe OXOIIAIOBATH IIOHSTTS IIPSIMUX 000B’sI3KiB KOPIIOPALLifl IIOAO IIPaB
AIOAUMHH, OAHAK OOMEXHUTH IX AASI IIEBHUX TUIIB KOPIOpawiil. 3 Apyroro 60Ky, s Yropa
MO>Ke CTBOPHUTH IIPsiMi 30008 I3aHHSI AHIIIE AASI AEPIKAB, 2 BOAHOYAC BUMAraTH Bip AepKaB
PeryAIOBaHHS AIABHOCTI BCiX KOpIIOpalliil. YpemTi-pelT, y CTaTTi Ha KOPUCTD IOIMKPeHHs
Yroau npo BHR p0BOAUTBCS MpOrpecuBHA MOAEAD KOPIIOPAaTUBHOI MiA3BITHOCTI, AKa
IIOEAHYE aMOITHHIT PO3BUTOK MIXXHAPOAHOTO IIPaBa 3 PeaAiCTUYHUMHU [epCIeKTUBAMU
AEP>KaBHOI IIATPUMKH.

YorrpMa MOASASIMHE KOPIIOPATUBHOI MiA3BITHOCTI, SIKi 51 AOCAIAXYIO B IIill CTaTTi, €:
1) MopeAb Kepisuux npunnunis OOH 1m0a0 6i3Hecy Ta IpaB AIOAUHU (mopear UNGP),
B SKill KOpIIOpaTHBHA IA3BITHICTh 3aCHOBaHA HAa BUMO3i He 3aBAABATH LIKOAHM, SKa BU-
3HauMAa cebe SK colliaAbHe O4iKyBaHHS; 2) MOAEAD 3araAbHOI AeKAApallil IpaB AIOAUHHI
(moaear UDHR) i3 6iapm HIMPOKUM THUIIOM IiA3BITHOCTI 3aCHOBaHA Ha MDKHaApPOAHOMY
TpaBi, IpoTe 6€3 KOHKPETHOTO MeXaHi3My 3a6e3ledeHHs BUKOHAHHS; 3) MPOrpecuBHa
MOAEAD, Y SIKill KOPIIOPaTHUBHA MiA3BITHICTD IPYHTYEThCS Ha MiXXHAPOAHOMY IIpaBi, Ta sKa
CIIMPAETDHCS HA KOHKPETHi BHYTPIlllHi MeXaHi3Mu 3a6e3MeyeHHs] BUKOHAHHSI, BKAIOYAIOUU
€KCTPaTepUTOPiaAbHI MeXaHI3MH; 4) TpaHcpopMaIliifiHa MOAEAD, Ae KOPIIOPAaTHBHA IIiA-
3BITHICTD 3aCHOBaHa TAaKOXX Ha MDKHAPOAHOMY IIPaBi Ta sIKa CIIMPAETHCA AK Ha BHY TPilllHI
(BKAIOUAIOUM eKCTPaTepPUTOpiaAbHi), TaK i Ha Mi>XHApOAHI MeXaHi3MH 3a6e3nedeHHs
BUKOHAHHS.

TepMin “MOAeAD” PO3YMIETHCS TYT SIK “CHCTEMA, IO MOXKe OYTH BUKOPHUCTAHA SIK IIPUKAAA
AASL KOMIIOBaHHS iHIIMME ATOABME.* B yciit cTaTTi TepMiH “MOAEAD” BUKOPHUCTOBYETHCS
AASL BIACMAQHHS AO THIIIB KOPIIOPAaTHBHOI iA3BITHOCTI, paHille cpOpMYyAbOBaHUX y BXKe
icayrounx rexcrax (UNGPs, UDHR), a60 A0 HOBUX $pOpM KOPIIOPATHBHOI MiA3BITHOCTI
(mporpecusna Ta Tpancopmaniiina mopeai). L]i Mopeai rinoreTnuni, pospobaeni aas
IiAedt i€l CTaTTi f1 OTPHMaHI 3 aKaAeMivHOI Ta “cipoi” AiTepaTypu. 3araAoMm, sk IIOKasye
CTaTTsl, KOKHA Ipono3uIis mopo Yropu npo BHR, Bucynyra HaykoBIAMH, OopraHisaniaMu

* Oxford Learners’ Dictionary (online edition), 2020, https://www.oxfordlearnersdictionaries.com/.
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HapAa bepHas

IPOMAASIHCBKOTO CYCIIIABCTBA Ta ACPXKaBHUMH CY0 €KTaMH, BIIUCYETHCS B OAHY 3 LIHX
Moaeaeil. Toal Ik 0pAHI pucH € BupimasbHUMU Y GOPMYyBaHHI KOHKPETHOI MOAEAI, iHmi
MalOTh HeBeAUKy 3HauymicTs. He Oyayuu “BucidueHHME Ha KaMeHi,” MOAEAL AQIOTb 3MOT'yY
CHUCTEMATHYHO IIPOBOAUTH AMCKYCIIO 11 OIJiHIOBAaTH ITIepeBaru Ta HEAOAIKH Pi3HMX IMO3ULIiH,
IJO CTOATD 3a HUMH.

Crarts mobypoBaHa TakuM YHHOM. “Po3po6Ka KOHIenIil KOPIIOPaTUBHOI i A3BITHOCTI:
aHAAITHYHA paMKa~ KOHIJENITYaAi3ye KOPIIOPATHBHY IA3BITHICTb i IPEACTABASIE AHAAITHIHY
pamky. “Moaeab UNGP,” “moseas UDHR,” “IIporpecusna Mmopeas” i “Tpancpopmariiina
MOAEAD~ IPEACTABASIIOTb MOAeAl Aast Yroau nipo BHR i poskaaparoTs ix 3a AOIOMOTOI0
aHaAiTnuHoOi pamxu. “Koprnoparusna miasBiTHiCTD y MaiibyTHii Yroai mpo BHR: Bip
Teopil AO MPaKTUKU PO3poOAsie Ta MATPUMYE IPOrPECUBHY MOAEAb KOPIIOPATHUBHOI
MiA3BITHOCTI AASt MaiiOy THBOI Yropu mpo BHR 3 MeTO0 y3rop’keHHS iA€aAiB IpaB AIOAMHH
Ta MOAITHYHOTO peaAiamy. “BHCHOBOK” IpeACTaBAsIE KOPOTKHI BUCHOBOK i IPOTIO3HILi
IOAO IIOAAABIITHX AOCAIAKEHD.

|. Po3po6Ka KoHuenuii KopnopaTMBHOI NiA3BITHOCTI:
aHaniTM4YHa paMKa

Aopori Baymanu-TTayai ta JKroctin Hoaan y Bcrymi oo raasu “TTia3BiTHICTS i IpaBoBHit
3axXHMCT’ CBO€EI KHUIM PO Gi3HeC 1 IIpaBa AIOAWHM 3a3HAYHAH, IO “TePMiH THA3BITHICTD
O3HAYa€ iCTOTHO Pi3Hi pedi AAS pi3HUX ATopeit.> AkapeMidHa AiTepaTypa IOAO MiA3BITHOCTI
BiA06pa>Ka€ IIJ0 Pi3HOMAHITHICTD ITOTASIAIB. Y ITbOMY PO3AIAl KOPOTKO AOCAIAXKYETHCS,
SIK A3BITHICTD, 0COOAMBO KOPIIOPATUBHA, BUSHAYAETHCS Y MIOAITOAOTII Ta MDKHAPOAHUX
BiAHOCHHAX, CTYALSX IIpO 6i3Hec Ta ynpaBAiHHs, y mpasi. Ciupaourch Ha I1i BU3HAYEHHS,
Y LbOMY PO3AIAi MOACHIOETHCA, IK KOPIIOPATHUBHA MIA3BITHICTD OCMUCAIOETHCA AASL METH
i€l crarTi. IloTiM y Hilt MPeACTAaBASETHCS aHAAITHYHA pPaMKa, IO BUKOPHCTOBYEThCS
Y HACTYIIHHUX PO3AiAaX AAS OLIIHKHU 3aIIpOIIOHOBAHMX MoaeAeit Yropu npo BHR.

ITip3BiTHICTD € IPEAMETOM AOCAIAKEHHS Y BEAUKOMY MACHBI AiTepaTypHHX BUAAHD,
HNPHUCBSYEHUX MOAiTOAOTII Ta MiXKHApOAHHM BiAHOCHHAM. 3araAbHOBU3HAHO, IO
B IIPEACTABHULbKIN AEMOKPATIi “Ti, XTO Kepye, 3BiTyI0Th Iepea KepoBanumu.”® OpHAK e
HEMOKAMBO Y TAOOAABHOMY YIIPABAIHHI, B IKOMY He iCHY€ AEMOKPATHYHHX IHCTUTYTIB 1 SIKe
BUMarae pisaux popm mip3BiTHOCTI.’ KopoTmre xaxyuw, “KOHIIEIIis MA3BITHOCTI O3HAYAE,
1O IMiA3BITHI cy6’eKTH MaloTb 0OOB 30K AiSITH y CIOCi6, O BiAIIOBiAQ€ 3aTaAbHOBU3HAHUM
CTaHAAPTaM IIOBEAIHKH, i 10 BOHK OYAYTh IIOKapaHi 3a BIAMOBY pobuTH Tak.”®

3 Dorothée Baumann-Pauly and Justine Nolan, Business and Human Rights: From Principles to Practice
(Abingdon: Routledge, 2016), 239.

¢ Ruth W. Grant and Robert O. Keohane, “Accountability and Abuse of Power in World Politics,”
American Political Science Review 99 (2005): 29.

7 Grant and Keohane, “Accountability and Abuse of Power,” 29-43; Robert O. Keohane, “Accountability
in World Politics,” Scandinavian Political Studies 29 (2006): 75-87; Mark Bovens, “Analysing and
Assessing Accountability: A Conceptual Framework,” European Law Journal 13(4) (2007): 447-68.
¥ Grant and Keohane, “Accountability and Abuse of Power,” 29-30.
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PO3POBKA KOHLIEMLIIT KOPMOPATMBHOI MIZ3BITHOCTI B MIFKHAPOHOMY MPAB...

Mapxk bosenc po3pisHsie miA3BITHICTD SIK YeCHOTY Ta IiA3BITHICTD SIK MeXaHi3M. Sk yecHOTa
MA3BITHICTD € “HOPMATHBHUM MOHATTSIM 260 “HabOpOM CTaHAAPTIB,” 32 SIKUMH MOXXHA
OITIHUTH MOBeAIHKY. Sk MexaHi3M — 11e “iHCTI/ITyuiﬁHe BiAHOIIEHHSA a00 AOMOBAEHICTb,
3a SIKUMH 0co6a MOXXe 6yTH 3aAydeHa AO 3BITYBaHHs iHIIOI 0CO6OI0 YK YCTaHOBOK.”’
MO3XAMBO, OiABII KAQCHYHUM CIIOCOOOM BU3HAYEHHS IOHATTS “MIA3BITHICTD € PO30UTTS
HMOTO Ha ABa IIOHATTS — 3AATHICTh BiAIIOBiAQTH (answerability) Ta 3AATHICTb IPUMYIITYBaTH
(enforceability).® Y crarti, mpucBsaeHiit 6araTocTopoHHii KAIMaTHYHIN noAiTHL, AapTi
I'ynra Ta Xappo BaH AcCeAbT IPOIIOHYIOTh AOAATKOBO PO3AIAUTH 3AQTHICTD BiATIOBIAATH
(answerability) Ta spatnicTs mpumymysatu (enforceability) Ha n'saTh xOMIOHEHTIB:
“BIAHOCHHH, CTAHAAPTH, PillleHHsI, CAaHKIIil Ta BIAIKOAYBaHHs. BiAHOCHHU CTOCYIOTbCS
TOrO, “XTO IIOBHHEH 3BiTyBaTH (i nepea Kum);” CTAaHAAQPTHU BIAHOCSTBCS AO “CTAaHAAPTIB
MPOAYKTUBHOCTI, HA OCHOBI SIKHX CAiA 3AAYYaTH AO 3BITYBaHHS (T06To <...> HiA3BITHICTH
0AO 90r0);” HapeITi, pillleHHs MO3HAYAE “TIPOIIEC, 32 AOTIOMOTOIO SIKOTO OL[IHIOETHCS,
9H AOTPUMYIOTHCA CTAHAAPTH (TO6TO SK MiA3BiTHICTD peaaisyerncs).”!! Pasom ni Tpu
eAeMeHTH pOPMYIOTb TaKHi1 CETMeHT I A3BITHOCTI, SIK 3AATHICTb BIATIOBiAATH (answerability) .
Cankuii 03Hauar0Th “(FOpUANYHI, peryTaniiiti, ¢iHAHCOBI) TOKAPAHHS, AKIIO CTAHAAPTH He
AOTpI/IMy}OTbCSI,” a BIAIIKOAYBAaHHS 30CEPEAXKYEThCA Ha “00cs3i Ta METOAAX MIA3BITHOCTI,
a TaKOXX KOMIIEHCAILJil 32 LIKOAY, IO HAKAAAEHA BHACAIAOK HEAOTPUMAHHS CTAHAAPTIB.
ITi ABa eAeMeHTH YTBOPIOIOTh TAKUM eAeMEHT ITiA3BITHOCTI, SIK 3AaTHICTb IPUMYIIYBaTH
(enforceability).!?

Y AocaipkeHHsX 6i3HeCY Ta yIPaBAIHHSA IPHPOAHUM € Te, IO AiTepaTypa 30CePeAKYEThCS
Ha KOPIIOPATHUBHIN IMiA3BITHOCTI, aA€ TOYHHMH 3MICT IIA3BITHOCTI B IIbOMY KOHTEKCTI He
€ moBHicTI0 Bu3HaueHHM. HaToMmicTp AiTeparypa $oKycyeTbcs Ha THIi Cy6'eKTa, KM
MOXKe IIPUTSTTU KOPIIOpallil AO 3BiTyBaHHS. 3TiAHO 3 TPAAUIIIFHIM ITiAXOAOM KOPIIOpanii
€ MA3BITHMMH 3A€61ABIIOTO IepeA CBOIMU aKI[iOHEPAMH Ta IIOBUHHI CTABUTH IPiOPUTETOM
MaKCHMi3allito HPI/I6YTKY.13 IHmi aBTOPM HAMOAATaIOTH HA TOMY, IIJO KOPIOpAIiil MmiA3BITHI
mepeA yciMa CBOIMHU CTEMKXOAAEPAMH, a He AHULIe IepeA akijioHepamu. '

° Mark Bovens, “Two Concepts of Accountability: Accountability as a Virtue and as a Mechanism,”
West European Politics 33(5) (2010): 947-48.

19 Peter Newell, “Civil Society, Corporate Accountability and the Politics of Climate Change,” Global
Environmental Politics 8(3) (2008): 124.

! Aarti Gupta and Harro van Asselt, “Transparency in Multilateral Climate Politics: Furthering (or
distracting from) Accountability?” Regulation & Governance 13 (2019): 20.

2 Tbid.

" George J. Benston, “Accounting and Corporate Accountability,” Accounting, Organizations and Society
7(2) (1982): 87-105.

"*Yadong Luo, “Corporate Governance and Accountability in Multinational Enterprises: Concepts and
Agenda,” Journal of International Management 11 (2005): 1-18; Sara M. Cooper and David L. Owen,
“Corporate Social Reporting and Stakeholder Accountability: The Missing Link,” Accounting, Organizations
and Society 32(7-8) (2007): 649-67; Munif Mohammed, “Corporate Accountability in the Context
of Sustainability — a Conceptual Famework,” EuroMed Journal of Business 8 (2013): 243-54.
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Hapmaxu, oo 3Ha4eHHs TepMiHa “TA3BITHICTD  y MPaBOBiit cdpepi AUCKyciit HebaraTo.
Y MbKHapoAHOMY My 6AitHOMy Ipasi BisioBisaabHicTb (responsibility/liability) Mae konkpeTHe
3HAueHHs], TOAl SIK MiA3BiTHICTD Iboro He Mae. IIpoexT Crareil moAO BiATIOBiAQABHOCTI
AEPIKaB 32 MDKHAPOAHO-HEIIPABOMIPHI ALSTHHS HAAQ€E 3PO3yMiAe Ta aBTOPUTETHE BU3HAYEHHS
IOHATTS “BiATIOBiAAABHICTD.” 3TiAHO 3i CT. 1 TPOEKTY “OyAb-siKe MDKHAPOAHO-HEIIpaBOMipHe
AISIHHA AepXKaBU TATHE 32 coboro MDKHApOAHY BiAIIOBIAQABHICTD L€l /_\,ep>KaBI/I.” Taxum
YUHOM, “TepMiH ‘MIKHApOAHA BIAITOBIAQABHICTD OXOIIAIOE€ HOBi IIPAaBOBIAHOCHHH, IO
BHHMKAIOTh Ha MMACTaBi MDKHAPOAHOIO IIpaBa Yepe3 MDKHAPOAHO-HEIIPABOMIPHE ALSHHS
aepxasn” (Kowmicis 3 misknapopanoro mpasa OOH, 2001 p.). Ockiabku criipHuM € Te,
110 KOpIIopanil MaloTh MDKHAPOAHI 060B'SI3KH 32 MIXKHAPOAHHMM IIPAaBOM, BUKOPHCTAHHS
TepMiHa “BIATIOBIAQABHICTD AASI OIIMCY IPaBOBIAHOCHH, IJO BUHHKAIOTD IIPU IOPYLIEHH]
KOPIIOpALI€I0 [IPaB AIOAMHH, BIAOOpaXkae, 1o XTOCh 3p0OUB BUOIp Ha KOPHCTb OAHIET 3
cTOpiH y uift Auckycii. Biamosiauo Ao Kepisuux npunnunis OOH moao 6i3Hecy Ta npas
AIOAMHHM KOPTIOPALII HECYTh BiAIIOBIAQABHICTD 32 AOTPUMAHHS ITPAB AIOAMHH, AA€ B IIbOMY
KOHTEKCTi BIATIOBiAQABHICTD He € IOPUAUYHUM IOHATTAM. KpiMm Toro, Tepmin “Bipmio-
BipaabuicTs” (liability) Takosx He MiAXOAUTD, OCKiABKH BiH O3HAYAE, O CTIOYATKY iCHYBaAa
IOpPHAMYHA BipTloBiAaAbHICTS (responsibility).'s Bukopucranns repMina “koproparusHa
MiA3BITHICTD AQ€ 3MOI'Y TPUMATHUCS ITIOAQAIL BiA CyIIepeYOK i HEBU3HAYEHOCTI, TOB SI3aHUX
i3 MOHATTSM BiATIOBIAQABHOCTI B KOHTEKCTi KOPIIOPaTHBHOI AisabHOcTi. Ha BipMiHy Bip
BignoBipaabHOCTi (responsibility/liability), mia3siTHicT He Mae wiTKOTO BU3HAYEHHS
B MDKHapopHOMY mpasi. ToMy AAst ommuCy IpolieciB, 3a SIKMMU KOPIIOpaLil MOXYTb 6yTu
“noxAmMkaHi AO BiATIOBipi” 3ripHO 3 MDKHapOAHHUM (M’;[KI/IM) MPaBOM, Y LIill AOCAIAHUIIBKIN
CTaTTi AOPEYHO BUKOPHUCTOBYBATH TePMiH “TiA3BiTHICTD.” OCTaHHIN BUKOPUCTOBYETHCS
TYT y HeclleljuidHII, HEATPAABHHI CIIOCIO, OXOIAIOIOYH IOPHANYHI, KBa3ilOPHANYHI Ta
HEIOPUAWYHI BIAHOCHHU.

3ampomnoHOBaHa MHOIO PaMKa AASI OLIiHKH pisHHX Moaeaeit Yroau mpo BHR 6asyerncs Ha
pamui I'yrru Ta Bar Acceasra, 106 Kpaire y3ropKyBaTHCs 3 IPOOAEMOIO, SIKA PO3TASIAAETHCSL.
VY ix paM1li MUTaHHS PO Te, XTO IOBUHEH 6yTH NPUTATHYTUMN AO BIAIIOBIAQABHOCTI i Iepea
KHM, 00’ €AHaHI B OAHY CKAQAOBY, SIKa HA3UBAEThCSI BiAHOCHHaMu. [Teperosopu moao Yroau
npo BHR Ta 3arasoMm 6i3Hec i mpaBa AIOAUHM IOPYUIYIOTh KOHKPETHI IUTAHHS, [I0B s13aHi
3 BiAHOcuHamu. Hanprkaaa, muTaHHs “XTO HOBUHEH 3BiTyBaTH?” MPU3BOAUTD AO THUTAHHS
PO THI KOPIOpaIliit, AKi MOXe OXOMAIOBAaTHU yropa (MaAi/BeAuki, TpaHCHaIOHAAbHI/
BiTunsHsHi Tomo). Le sHauHO yckaaaHIOE cipaBy. Ocb 9oMy B CBOiil pamii st pos6usaro neit
KOMIIOHEHT Ha ABi YaCTUHH i CTaBAIO ABa OKpeMi 3anuTaHHs: 1) XTO MOBHHEH 3BiTyBaTH?;
2) nepea kum?

Y pamui I'ynitu Ta Ban AcceabTa CTaBUTHCS TaKe 3alIUTAHHS: TiA3BITHICTD [OAO 4OTO?,”
sIKe BOHU BU3HAYAIOTh SIK CTAHAAPT epeKTUBHOCTI. I]efi KOMIIOHEHT € KAIOUOBHM Y IIPaBO-
BOMY KOHTEKCTI, aAe IOTpebye MOAAABIIOTO PO3OUTTSI. 3MICT CTAHAAPTY € BAKAHBHUM,

'S Mohammed Bedjaoui, “Responsibility of States: Fault and Strict Liability,” in Encyclopaedia of Public
International Law, ed. Rudolf Bernhardt (Elsevier, North Holland, IV, 2000), 212.
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TaK caMo SK i 10ro JopuandHa cuaa (0608’ 13K0BUi1/He060B 13KOBHIL/ cipa 30Ha). Y cBOiil
PpaMIIi g CTaBAIO ABA 3alIUTAHHS: 1) sIKa TOBeAIHKA € OUiKyBaHOI0?; 2) SIKa FOPUAMYHA CHAQ
CTaHAAPTY?

ITorim I'ynira Ta Ban AcceabT po3rasipaioTs crioci6 mia3BITHOCTI, SIKUit € “TiporjecoM, 3a
AOIIOMOTOIO SIKOTO OL[iHIOETHCS, YU AOTPHMYIOTbCS CTAHAAPTH. BOHH onucyoTh mporec
AEP>KaBHOI 3BITHOCTI 11 eKCIIepPTHOI OIiHKH, IO 3AINCHIOETHCS B cdepi KAIMATUIHOTO
yrpaBainHs. Y 3anpomnoHoBaHiit Yroai mpo BHR 3BiTHicTb AepskaB mepep caMumu co60x0
€ OAHHM i3 BapiaHTiB. Takox MO>XHA OYAO ITOOAIUTH IPUIHSTTS IIOAOXKEHB, 110 MAIOTD [IEBHY
IOPUAUYHY CHAY Ta 3MICT i HaIliA€Hi Ha 3aAy4eHHS IeBHUX KOPIOpalliil AO 3BiTyBaHHs, OAHAK
6e3 0diLifiHOro IPOLeCy OLiHIOBAHHS TOTO, Y1 AOTPUMYIOTHCS CTAaHAAPTH. Lleit mporec
IJIAKOM MO>Xe 6yTH AELIEeHTPaAI30BaHHUI 32 AOIIOMOIOX0 OLIIHIOBAaHH: 3 601<y OpraHisanin
IPOMAASHCBKOTO CYCIIIABCTBA TOTO, YU AOAEPIKYIOTHCS CTAHAAPTH, a IOTIM CIIOAIBaHHS
Ha pi3Hi BUAY CaHKIil (amB. HIDKYE). OTXe, y MOIil paMIii CAOBO “IIporiec” po3yMi€ThCsI
mupoxo. A craBaro 3anutanHs: “Ilfo To 3a mporec, 3a AOIIOMOTOIO0 SIKOTO OIIHIOETHCS, YK
AOTPHUMYIOTbCSI CTAHAAPTH?”

Hapemri, I'ynta Ta Bam AcceabT 30cepepXyIOTbCA Ha CAHKINSAX I BIAIIKOAYBaHHI.
IITo cTOCyeThCS CAHKIIIM, TO paMKa IIUX AOCAIAHHKIB MOXe Oy TH BUKOPHCTAHA TYT MarbKe
B TaKii camiit skocri. Lle BupaskaeTbcs y TakoMy 3anuTaHHi: sKi caHkuii (fopuanyHi, pery-
Taniitni, iHAHCOBI) HACTAHYTh, AKIO CTAHAAPTH He 6yAyTh pooTpumani? o crocyeTbes
BIAIIKOAYBaHHS, TO IIPaBO IIPaB AIOAMHHU BHMAara€ AOAATKOBUX HIOAHCiB. AKTYaAbHOIO
€ pisHuIA MiX BiamKoAyBaHHAM (reparations) i mpasosum 3axuctom (remedy). Y 2005 p.
T'enepaapna Acambaess OOH BusHaurAa paBo Ha IPABOBHIL 3AXUCT SIK TAKE, IO MiCTUT:
“a) piBHUil T2 eeKTUBHMUI AOCTYTI AO TTpaBocypAs; (b) apexBaTHe, edexTHBHE it OnepaTHBHE
BIAIIKOAYBAHHS 3aIIOALSIHOI IIKOAH; (c) AOCTYII AO aKTyaAbHOI iHpOpMaIii, OB S13aHO]1
3 MOPYLIEHHSMH Ta MeXaHi3MaMH BIAIIKOAYBaHHs.” IHakIIe KaXkydH, BiAIIKOAYBaHHS
€ YaCTHHOIO [IpaBa Ha IIPaBOBUIT 3aXKCT. PaMka Mae BiaoOpakaru Ij1o ckaapHicTs. Hapernri,
OCTaHHi 3aMUTaHHSA: AKi CIOCO6H IPAaBOBOTO 3aXUCTY iCHYIOTD (CyAOBi/T03acyp0Bi) ?; i siki
$opMHU BIAIIKOAYBAHHS AOCTYIIHI AASI TOT@PIIAUX?

HapepeHa Hipkue TaOAMIIS pe3lOMy€e PAMKY, IO CKAAAAETHCS i3 CeMHU 3aMUTaHb, PO3-
POOAEHUX AASI CIIPUSTHHSI OOrOBOPEHHIO KAIOYOBHUX IIPOOAEM.

Tabanns 1. ArasiTHaHA OCHOBA

1. XT0 Mae 3BiTYyBaTH?

2. 3BiTyBaTH IIepeA KUM?

3. fIko10 € ouikyBaHa IOBeAiHKa?

4. SIxa 1opuAMYHA CHAQ CTAaHAAPTY?

S. 3a AOIIOMOT 00 SKOTO IPOIIeCY OIIiHIOETHCS, YU AOTPUMYIOTBCS CTAHAAPTH?

6. fIxi mporjecu MpaBoOBOro 3aXUCTY iCHYIOTD?

7. SIxi opMu BiAIIKOAYBAaHHS AOCTYTIHI HOTEPIiAMM?

Hacrynni posaian (“Moaeas UNGP,” “mopeas UDHR,” “nporpecussa Mmopean”
i “Tpancdopmariitna MOA€Ab”) CTPYKTYpOBaHi B OAHaKOBHil crioci6. Ilo-nepme, koxkHa

1/2021 Oinocodia npasa i 3aransHa Teopia npasa  ISSN 2227-7153 151



HapAa bepHas

MOA€ADb KOPIIOPATHBHOI MiA3BITHOCTI KOPOTKO mpepcTaBAeHa. [To-Apyre, MoaseAb po3buTa
Ha ciM koMroHeHTiB. [I]06 YHUKHYTH IOBTOpPEeHS, LI YaCTHHA OIKCYE KOXKEH eAeMEHT,
aAe TaKOX BKAIOYAE aHAAI3, SIKIIO Ile BUIPABAAHO. I10-TpeTe, y 3aKAOYHIM YacTHHI, [0
HazuBaeThcs “OIfiHKA,” KOXKHA MOAEAD Y IIIAOMY 0OTOBOPIOETHCS HA TAI PAMKHY, SIKA Y 3B SI3KY
3 IJIM € HEHOPMAaTUBHOIO.

Il. Mogenb KepiBuux npunuunis 00H 3 nuTaHb bi3Hecy
Ta npas NIOAUHU

Kepisni npuayunun OOH (UNGP), satsepasxeni B 2011 p. Paporo OOH 3 npas
AIOAVIHH, € HAHABTOPHUTETHIIINM MIXXHAPOAHUM CTAaHAAPTOM y cdepi 6isHecy Ta mpaB
AtopuHU. BoHu 6yAr po3BuHyTi Ipodecopom AskoHoM Parri mia 4ac i0ro MaHAATY, KOAU
Bin 6yB CreniaabHuM npeacraBaukoM [enepaasroro cekperapss OOH 3 mpaB aropunu T2
TPAHCHAITIOHAABHUX KOPIIOpallifl Ta iHmmx koMepriiaux manpuemcts. UNGP 6asyrorscst
Ha TPHOX CTOBIMAX: a) 060B 30K AEPKaBH 3aXMINATH MPaBa AIOAMHU BiA 3A0BXHBaHb
3 60Ky 6i3Hecy; b) KoprmopaTuBHa BiATIOBiAQABHICTD 32 AOTPHMAHHS MPAB AIOAMHH, SKa
€ COL[iaAbHUM OYiKyBaHHAM, IO He IPYHTYETHCS Ha M>KHAPOAHOMY IIPaBi; C) pO3IINpeHHI
AOCTYII AO TIPAaBOBOI'O 3aXKCTY.

1. Xmo mae 3simysamu? BiammoBiaHO A0 Mopeai UNGP xopriopaTuBHa BiATIOBIAAABHICTB
32 AOTPHMAHHSI IIPAB AIOAUHH CTOCYETBCS “BCIX IATIPHEMCTB, HE3aAEKHO Bip X po3Mipy,
CEKTOPY, OIepalliftHOro KOHTeKCTY, BAacHocTi Ta crpykrypu” (OOH, 2011 p.). UNGP
TAKOXX BUOKPEMAIOIOTS [IeBHUX 0Ci6 y 6isneci. [Tynxr 16 KepiBHux npuHuumis nepeadadac,
06 mporpaMHe 30008 I3aHHSI KOMITAHIl BUKOHYBATH CBift 060B 30K I[OAO AOTPUMAHHS
IIPaB AIOAMHH OYAO “3aTBepAJKeHe Ha HAMBUIIOMY PiBHI KOMEpIMHOro MAIpHEMCTBA.”
3riAHO 3 IJi€F0 MOAEAAIO KePiBHHMKH BUIOI AQHKH, TaKi SIK TeHePaAbHI AUPEKTOPHU Ta YACHU
IPaBAiHHS, MOXYTb Oy TH ITiA3BITHIMH, SIKIJO BOHH He AOTPHMYIOTHCS ITUX PEKOMEHAAILIH.

2. 3simysamu neped kum? KoproparisHa BIATIOBIAQABHICTb 32 AOTPHMAHHS ITPAB AIOAMHH
€ “rao6aAbHAM CTaHAAPTOM OYiKyBaHOI IIOBEAIHKH AAS BCiX KOMEPLIIMHHUX HiAl’IpI/IGMCTB.”
¥ npomy cenci, sariaao 3 UNGP, koprioparii mia3BiTHI mepea, CyCIiAbCTBOM 3araAoM, Iepea,
HeBU3HAYEHOIO IPYIIOI0 0ci6 Ta oprauizaniit. [Tynkr 29 KepiBHUX MpHUHIHIIIB, SIK YaCTHHA
TPETHOTO CTOBIIA IJOAO AOCTYITY AO IIPABOBOTO 3aXUCTY, BAOKPEMAIOE “0Ci6 Ta rpoMaAH,
IIJ0 MOKYTb 3a3HATH HETaTHBHOTO BIIAMBY 3 OOKY KOMEPIIiIHOTO MATPUEMCTBA” i AAS
SIKUX KOMIIQHis TOBMHHA BCTAHOBUTH MEXaHI3MH PO3IrAsSAY CKapT HA OIlepaTHBHOMY PiBHi.

3. Axorw € ouikysana nosedinka? Apyruit croBn UNGP BcTaHOBAIOE KOPIIOPAaTUBHY
BIATIOBiAQABHICTD 32 AOTPHMAHHA IpaB AloAuHU. HeMae BiaTIOBipaABHOCTI 32 3axucT,
a THM I1aJe 3a BUKOHAHHS IpaB AtoanHU. KpiM Toro, miaxia UNGP Ao pooTpuMaHHS npas
AIOAMHM IIOASITA€ B TOMY, IO BiH He BUKAMKAE 3aBAAHHS MIKOAH, IIJO € HANBY>KYMM MOXXAMBUM
TAYMa4eHHSIM I[bOTO ITOHATTS. AeXTO HaBiTb CTABHTH IIiA CYMHIB, YU Take OOMeXeHe BU-
3HaYEeHHS BUIIPABAOBYE BUKOPHCTAHHS TePMiHa “BiAOBipaAbHiCTD.” 'S

1 David J. Karp, Responsibility for Human Rights, Transnational Corporations in Imperfect States (Cambridge:
Cambridge University Press, 2014); David J. Karp, “What is the Responsibility to Respect Human
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KepiBuuit npusmui 12 po3’sicHIOE, 1[0 KOPIIOPATHBHA BiATTIOBIAAABHICTD 32 AOTPUMAHHS
IIPaB AIOAUHH “BIAHOCHTBCS AO MDKHAPOAHO BU3HAHHX ITPAB AFOAUHH, KOTP1 PO3YMIIOTBCS, SIK
MiHIMYyM, K Ti, Ijo BupakeHi B MixkHapopHOMY Biaai po rpaBa AIOAMHM Ta B IPUHIIMIIAX,
IO CTOCYIOTbCSI OCHOBHUX IIPaB, BUKAAAEHUX Yy Aekaaparii Mi>xkHapoAHOI opraHisarnii
TIparii IPO OCHOBOIIOAOXHI IIPUHIUIIM Ta IpaBa y cepi npari.” Hespaxkaroun Ha Te, 1010
1eit epeaik BiakpuTuit (“sx MiHiMyM”), KOMEHTap AO HABEAGHOTO IIPUHIIMITY YiTKO BKA3YE,
IO MpaBa, HAPHKAAA, KOPIHHHUX HAPOAIB 1 XIHOK € “AOAQATKOBUMH CTaHAapTaMI/I,” AKi
“KOMepIiHUM MIATIPHEMCTBAM, MOXXAHBO, AOBEAEThCsI BpaxoByBaTu. [IpeacTaBasitoun
IIpaBa HAOIAbII BPA3AMBHX I'PYII HACeAeHHS sIK 1teBHe AorioBHeHHs,, UNGP € HepocTaTHBO
CHABHO IPUKPIIIAGHUMH AO MDXKHApOAHO-TIPaBOBOI OCHOBH B 1iaoMy. Taxmii miaxip, “ax
y MeHI0,” IAPHBAE “3araAbHOBU3HAHY AOKTPHHY HEIIOAIAbHOCTI Ta B3a€EMOIIOB I3aHOCTI BCiX
IpaB AIOAMHH, cOpMyAbOBaHUX y BiseHCbKil aexaapauii Ta ITporpami aiit 1993 poxy.””

4. Axa wpuduuna cura cmandapmy? KepiBHi IpHHIIUIN PO3MEKOBYIOTb A€PKaBHI
3000B’13aHHSI 32 MDKHAPOAHIMH IIPABAMH AFOAUHU Ta TPYAOBUM IIPABOM, C)OPMYAbOBAHIMHU
SK AeP’KaBHHE 060B 130K 3aXUIaTH mpasa AloAuHH ( 1-i CTOBI), Ta 0608 SI30K KOpropariiit
AOTPHMYBATHUCS IPaB AIOAMHH (2-71 CTOBIT), IO € He GiABII Hi’K COLiaAbHIM O4iKyBaHHSM.
Pospiasroun nii ABa moaoxenHs, UNGP BHocSTh KOHIenTyaAbHY sicHicTb. HesaaesxxHo
BiA TOro, BUKOHY€E Aep>KaBa CBOI 3000B’SI3aHHS YH Hi, KOMIIAHISIM CAiA AOTPHUMYBATHCS
IIPaB AIOAMHH B OYAB-SIKHI 9ac i 32 OYAb-SIKUX 00CTAaBHH, OCKIABKH CYCIIIABCTBO OYiKy€e
BiA HUX 1IbOTO.'® APpyruii CTOBII CIUPAETHCS Ha iAe10, IIT0 KOMIIAHII, SIKi He AOAePIKYIOTbCS
IIpaB AIOAUHH, MOXYTb BTPATUTH CBOIO ‘COLiiaAbHY AiljeH3io Ha AisiabHicTs.”' IIJ06
YHUKHYTHU IIKOAW PeITyTallil Ta BTPaTHU COL[IAABHOI AilJ€H3iI Ha AISABHICTH, KOMIIAHII,
OyAy4YH CYAMMI B “CyAax IPOMAaACBKOL AYMKH,” ITOBHHHI AOTPUMYBATHCS IIPaB AIOAMHU.>
CoriaabHa AiljeH3is Ha AISABHICTD I'PYHTYETHCS Ha MPUITYIIeHH], [0 KOMIIAHII 60STbCs
penyTaniiHOI NIKOAM, A OT>K€, HAMAramThCA 11 yHHKHyTH.“ Y1im, e mpumymeHHs He
3aBXXAU € CIIPABEAAMBHM i KOMITIAHII I[iHYIOTh PEITyTallil0 MO-Pi3HOMY, 3 OTASIAY Ha HU3KY
$axTOpiB, TAKMX SIK KOPIIOPATHBHA KYABTYPA Ta YU € KOMIIAHis KAIEHTOOPi€HTOBaHO0.>
3ripao 3 UNGP xopriopaTiBHa BiAIIOBIAQABHICTD MO3Ke 6y TH CYBOPOIO 3 IIeBHUX 0OCTaBHH,

Rights? Reconsidering the ‘respect, protect, and fulfill' Framework,” International Theory 12 (2020):
83-108.

' Ruggie, A UN Business and Human Rights Treaty? 60.

'8 John G. Ruggie, Just Business: Multinational Corporations and Human Rights (New York: W. W. Norton,
2013), 84.

Y UN, John G. Ruggie, A Framework for Business and Human Rights, Report of Special representative of the
Secretary-General on the issue of human rights and transnational corporations and other business enterprises,
A/HRC/8/5: 17 (2008).

20 Sally Wheeler, “Global Production, CSR and Human Rights: The Courts of Public Opinion and the
Social Licence to Operate,” The International Journal of Human Rights 19 (2015): 764.

*! Ruggie, Just Business, 93-94.

2 Jennifer A. Howard-Grenville, “Inside the ‘black box’: How Organizational Culture and Subcultures
Inform Interpretations and Actions on Environmental Issues,” Organization & Environment 19 (2006):
46-73; Jennifer A. Howard-Grenville, Jennifer Nash, and Cary Coglianese, “Constructing the License
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aAe€ 1€ 3aAEXKHTD Bip KOHTEKCTY, 110 p06I/ITb 1l HeHaAIMHOI0. 3 I[i€l TOYKHU 30py HEIPABOBMM
XapaKTep KOPIOPaTUBHOI BIAITOBIAAABHOCTI 3a AOTPMMAHHS ITPAB AIOAUHU € HEeBiAEMHUM
KOHIIENITYaAbHMM HEAOAIKOM.

HesBakaroun Ha 1jeit HEAOAIK 200, sIK 6yAe IOSICHEHO HIDKYE, MOXKAUBO, 3aBASIKHU FOMY,
Aep>KaBHU B3SIAU Ha cebe BIiAIIOBiAQABHICTD 3a AOTpuMaHHs, koAU cxBaauan UNGP. Ile
Mae ceHc, skmo nomictutd UNGP y ixHiit KOHTEKCT i pO3TASIAATH IX SIK OCTAaHHIO CIPOOy
OOH mopo peryamoBaHHS AisabHOCTI Kopnopaniit. MaspaT AskoHa Parri Ha mocaai
crerfiaAbHOTO IpeAcTaBHUKA [eHepaasHoro cekperaps OOH 3 nurasb 6i3Hecy Ta mpas
AopAuHHE posnodascs y 20085 p. micast ABox HeBaaaux iHiniatus OOH mop0 peryatoBanHHs
KOPIIOPAaTUBHOI IIOBEAIHKH, OCOOAUBO 3 IIUTAHb IIPaB AAUHU. Llumu cipobamu 6yau
Koaexc moseainku TpancHanionaapuux kopnopaniit OOH ra Ilpoext HOpM mpo Bia-
MOBiAAABHICTD TPAHCHAIIIOHAABHUX KOPIIOPALIN Ta iHIIMX KOMEPIINHHUX MIAIPHEMCTB
y 383Ky 3 npasamu aroanan OOH 2003 p. (Ilpoext nHopm OOH). Y mpoexri Koaexcy
epeAbaYaA0Cs], IO “TPAHCHALIOHAABHI KOPIIOpaLil MOBHHHI OBXKATH / TOBAYKAKOTH IIPaBa
Ta OCHOBOIIOAOXKHI CBOOOAM AIOAUHH B KpaiHaX, y sIKUX BOHU AifoTs.”** Takox y Kopekci
OyAO IepeabadeHO HAKAAAEHHS IPSIMUX 30008 ’s13aHb Ha KOPIIOpallil, aAe Ije TaK i He OyAO
BuKOHaHO.”* ¥ 80-x pokax obrosopents Kopexcy moBeAiHKH cTaAO 3aAydaTHCs Y 6iab
MIMPOKi AMCKYCil, MPUCBAYEH] iHO3eMHUM IIPSMUM iHBECTHIIiSIM Ta €KOHOMIYHOMY CyBe-
peHiTeTy IPHIMAIOYHX AePXKaB i Bis HbOro A0Beaocs BiamosuTucst.” ITpoext Hopm OOH
2003 p. mimos HaBiTh AaAi, HX Kopexc 3 muTanb KoprnoparusHoi mipssiTHOCTI. ITpoexT
HOPM MaB 32 MeTY IIOKAACTH 060B'SI3KH B c{epi [IPaB AFAUHHU Ha KOPIIOpaLil BIATIOBIAHO
AO MIDXXHApPOAHOTO IIpaBa, MONpaBAd, B 0OMeskeHiit KiabkocTi cpep. Hopmu BusiBuamcs
HEeNPUIHITHUME AASL 6iABIIOCT] AepskaB.*® Y 1jboMy ceHCi, IMOBIPHO, He € AUBHHM Te,
IO Aep>KaBH, OTPMMABIIM MOXXAUBICTD Ye€pe3 KiAbKa POKIB, 06’eAHAANCS HABKOAO MOAEAIL
HeIopuANIHOI KoprioparusHOI mia3BiTHOCTI UNGP, 3Aa€ThCs, 3 HeBEAUKUMH TPYAHOIIAMH.

S. 3a donomozoto K020 npoyecy oyinwemucs, uu dompumyromocs cmandapmu? Hemae
popMaAi30BaHOTO IPOIIECY, 06 OLIHUTH, Y1 AOTPUMYIOTHCSI CTAHAAPTHU KOPIIOPATHBHOI
nip3BiTHOCTi 32 UNGP. Ha npakruni opranisanii rpoMaasSHCBKOTO CyCIiABCTBA, HAYKOBI
CHiBPOOITHUKHU Ta XYPHAAICTH OL|iHIOIOTh KOPIIOPATUBHY IPAKTHUKY Bip iMeHi BCboro
cycmiabcTBa. [HIII BUAM CTEHKXOAAEPIB, TaKi K iHBeCTOPH Ta Oi3HeC-IAPTHEPHU, TAKOXK
OLHIOIOTb KOPIIOPATHBHI IIPAKTUKH, A€ AASL 0COOUCTHX MOTpeO.

to Operate: Internal Factors and Their Influence on Corporate Environmental Decisions,” Law and
Policy 30 (2008): 73-107.

* United Nations ECOSOC, Transnational corporations: issues involved in the formulation of a code of
conduct, E/C.10/17 (1976).

* Ibid.

> Nadia Bernaz, Business and Human Rights. History, Law and Policy. Bridging the Accountability Gap
(Abingdon: Routledge, 2016), 174-75; Khalil Hamdani and Lorraine Ruffing, “Lessons from the UN
Centre on Transnational Corporations for the Current Treaty Initiative,” in Building a Treaty on Business
and Human Rights, 27-47.

*6 Bernaz, Business and Human Rights, 188.
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6. Axi npoyecu npasosozo saxucmy icHyroms? UNGP He BCTAaHOBAIOIOTH SKOAHOTO ITPOLIeCy
IPaBOBOTO 3aXKCTY, AA€ AAIOTh PEKOMEHAAIIII I[OAO KPAI[Oro BUKOPHCTAHHS ACPYKaBHMX i He-
Aep>KaBHUX MEXaHi3MiB Ta OKPeCAIOIOTb, SIKi MAIOTb Oy TH KAIOYOBi XapaKTePUCTHKH IPOLIeCiB.

7. Axi popmu sidukodysanns docmynui nomepnisum? Cami UNGP He mepepbauaors
BiALIKOAYBaHHS, aA€ B KOMEHTaPi A0 KepiBHOTO MPUHLIMITY 25 MiCTUTbCA IepeAiK MOXKAMBUX
KOMITEHCAITi.

Oninka

3 IOPUAUYHOI TOYKH 30PY 3aTaAbHA KAPTHHA, SIKA CKAAAAETHCS, TIOAATAE B TOMY, [0 MOAGAD
UNGP € caabxoro ¢opMOI0 KOpIOpaTuBHOI miA3BiTHOCTI. BoHa 0Xx0MAIO€ BCi KOMMaHii i €
BAXAMBHUM iHCTPYMEHTOM aABOKAIlii B raAysi 6i3Hecy Ta nmpas AroAuHH. Lle 1i roAoBHi mepe-
Bari. BopHOYAac BOHA € IHCTUTYIiHO CAaOKOI0, OCKIABKM HeMa€ KOHKPETHOTO MeXaHi3My
3abesreueHHs] BUKOHAHH. ¥ BiATIOBiAb Ha HepoAiku Moaeai UNGP mopo kopriopaTusHOI
HiA3BITHOCTi BUHUK CHABHMI PyX I'POMaASHCHKOTO CYCIIABCTBA Ha MATPUMKY YTOAM
npo BHR, sikuit posrasiaae 1110 yroay sik CIoci6 ycyHeHHS BUSBA€HHUX CAAOKHX CTOpiH
UNGP.” 3BicHo, came yxBaseHHs Yropu npo BHR, He3asexHO Bip 1i 3MicTy, IIOCHAHAO
6 KOpPIIOpaTUBHY IA3BITHICTH 1 6yA0 6 KpokoM yrepep nopiBusazo 3 UNGP, siki MaroTh
AuInIe peKoMeHAanifHui xapakrep. Ilpsma Brasiska Ha UNGP y ni#t yroai cnpusarume
ITOAAABIIOMY 3MIIJHEHHIO KOPIIOPATUBHOI MiA3BITHOCTI Ye€pe3 IPUBHECEHHS Y3TOAXKEHOCTI
B cdepy peryAroBaHHs 6i3HeCy i IIpaB AIOAMHIL

OAHak, SIKIO AASL YTOAH 6yAe IMPUMHATA TaKa MOAEAD KOPIIOPATUBHOI MiA3BITHOCTI, K
UNGP, To 1je moTsirHe Auine He3Ha4YHi 3MiHM 3 TOUYKH 30py Iii€i miA3BiTHOCTI. 30KpeMa,
BOHA 00’eAHaAa 61 Taki Tpu eAemeHTH. [To-mepiire, BU3HAYMAA OU KOPIIOPATUBHY ITiA3BIT-
HICTb Ha OCHOBI BUMOTI'M “He HAIIKOAD, 6€3 5KXOAHOI POAi Y 3aXHCTi, He TOBOPSIYH BXKe IIPO
peaaisanito mpas AroauHuU. ITo-aApyre, mpuiiHsaa 6 o6MesxeHe BUSHAYEHHS [IPaB AIOAUHU,
sIKe TIAPHBAE iAAAHM HEMIOAIABHOCTI Ta B33aEMOIIOB S3aHOCTI npas aoauHu. Ilo-Tperte,
BH3HAYHMAA OU KOPIIOPATUBHY BiATIOBIAQABHICTD SIK PO3IIAMBYACTE COLfiaAbHE OYiKyBaHHSI,
IO CITIPAETHCS HA IIOHSATTS COLIIaABHOI AirleH3il Ha AlIABHICTS, 5K Ije po6asiTs UNGP. Bona
MOTAa 6 MiCTUTH Ije IOHSTTS y CBOil mpeaMOyAi, a He B YaCTHHI 000B I3KOBUX IIOAOXKEHb.
O6panHs 11ie] MOAEA] AASL YTOAM € CITIOKYCAMBHM AASI ii TPUXUABHUKIB 3aBASIKA KOHCEHCYCY,
sxuit nos s3anui i3 UNGP.* Le yaropxyBaaocs 6 i3 Aep>KaBOLeHTPUYHUM IIOTASIAOM Ha
MDKHapOAHE IIPABO IIPaB AIAMHI.™ YTiM, 1je 6YAO 6 HaiCAAOIINM Pe3yABTATOM Y IIepCIIeKTHUBI
PO3BUTKY KOPIIOPAaTHBHOI MiA3BITHOCTI 32 MDKHAPOAHUM IIPAaBOM.

¥ Nadia Bernaz and Irene Pietropaoli, “The Role of Non-governmental Organizations in the Business
and Human Rights Treaty Negotiations,” Journal of Human Rights Practice 9(2) (2017): 287-311;
Danilo B. Alves Garrido, "Law-making, Civil Society and the Treaty on Business & Human Rights:
Strategies for Effectiveness,” LLM thesis University of Cambridge, 2019, https://papers.ssrn.com/
sol3/papers.cfm?abstract id=3692292.

% Claire Methven O’Brien, “Transcending the Binary: Linking Hard and Soft Law Through a UNGPS-
Based Framework Convention,” AJIL Unbound 114 (2020): 190.

** Tara Van Ho, “Band-aids Don’t Fix Bullet Holes’ in Defence of a Traditional State-centric Approach,”
in The Future of Business and Human Rights. Intersentia, eds. Jernej Letnar Cerni¢ and Nicolas Carrillo-
Santarelli (Cambridge, Antwerp, Portland, 2018), 111-37.
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lll. Mopenb 3aranbHoi geknapawii npaB nAUHK

3araabna Aekaaparis npas atoanau (UDHR) — 11e pesoatois, yxasena B 1948 p. Hoso-
crBopenoro ['enepassroro Acambaeero OOH. Sk Taka, BoHa He € pOPMAABHO 0OOB I3KOBOIO,
aAe Mae Ha MeTi 3a6e3IeYUTH IMPOKi CTAHAAPTHU IIOBEAIHKH B TAAY3i IIPaB AIOAMHH.

1. Xmo mae 3simysamu? Ha Biaminy Bip Kepiprux npuanpmis O OH, sxi gitko aapecoani
npusarHoMy cekTopy, UDHR mpsmo He 3rapye xopmoparii. Boanodac aBa ii moAoxxeHHs
€ aKTyaABHHMH B aCIIeKTi KOpIopaTuBHOI mip3BiTHOCTI. ITo-mepure, mpeambyaa UDHR
IpeACTaBAsIE AeKAapallio K

3araAbHMM CTAaHAAPT, AO BUKOHAHHS SIKOTO ITOBUHHI IIParHyTH BCi HAPOAU i BCi A€PKaBU 3 TUM,
06 KOXKHA AIOAMHA 1 KOJWCHULL 0p2ar CYcnibcmed, 3aBXXAN MAIOYH Ha yBasi o Aekaapariiio,
[IParHyAH IIASIXOM HaBYAHHS 1 OCBITH CIIPISTH II0Ba3i I{UX IIPaB i CBOO0A IIASXOM HAIliOHAABHUX
i MDXKHApOAHUX ITPOTPECUBHHUX 3aXOAIB, 3aTAABHOTO 1 epeKTHBHOTO BU3HAHHA i 3AIMCHeHHS

(xypcus dodano).

“KoxxeH opraH CycIiAbcTBa” € AOCUTD YiTKHM BUPKEHHSIM, sIKe “He BUKAIOYAE HIKOro:
Hi KOMIIaHi0, Hi pUHOK, Hi kibeprpocTip.”*® Kpim mpeam6yau, ct. 30 UDHR rakox BcTa-
HOBAIOE CTAHAQPTH IOBeAiHKM koMmaHii. Bona mepep6auae, mo “Himo y miit Aekaaparii
He MOXXe OyTH BUTAyMaueHO sIK HapQHHS OyAb-sIKill AepskaBi, rpyri oci6 abo oxpemMum
ocobaM mpaBa 3afMaTHCS OYAb-SIKOI0 AISABHICTIO a60 BUMHATH Ail, cIpsIMOBaHi Ha
3HHIIEHHs IpaB i cB060A, BUKAaAeHUX y 1int Aexaapanii.” [TiaroTosui poxymenTu UDHR
BKa3yIOTb, IO TEPMiH “Tpyma oci6” moBuHeH 6yB BKAIOYNTH IpuBaTHI KoMmaHil.*' Takum
YHHOM, BXe B 1948 p. Aep>kaBU MaAu HaMip mipaBecTH Koprnopanii mia cpepy aii UDHR.

2. 3simysamu neped kum? UDHR BusHauae CTBOpeHi AASI AFOACTBA 3araAOM CTAaHAAPTH
IIpaB AIOAUHY, i ITe € moAi6HUM ToMy, sik KepiBHi npuarumu O OH Tak camo posmnanByacto
3BEPTAIOTHCS AO CYCITIABCTBA B I[iAOMY.

3. Axoto € ouikysana nosedinka? Ha BiaMiHy Bia Moaeai kopriopaTusHoi mia3sitHocTi UNGP,
mopeab UDHR ouikye, 1o kopriopariii He TiAbKHU He 3aBAAAY T IIKOAU/ AOTPUMYIOTHCS IIPaB
AIOAMHHY, a 1 “IIOCTIFHO MAIOTh Ha yBa3i Iji0 AeKaapariifo,” mo6 6paru y4acTs y “HaB4aHH]
1 OCBITI AASI CIIPHSIHHS II0BA3i A0 LIMX IIpaB 1 cB060p.” Takuit mipxip AO KOPIIOPaTUBHOL
mip3BiTHOCTI € mupmuM. Koprnopanii posrasipaloTbcst 3a HUM He SIK OpraHisariii, skux
HeOoOXiAHO “TpUMaTHU Ha IPHUB’A3i,” a SIK Cy0 €KTH peKAAMyBAHHS IPaB AIOAUHU AAS BCIX
THX, Bip KOTO O4iKyeTbCst a60 HaBiTh BUMAra€ThCsl, 06 BOHH BUKOPHCTOBYBAAHU CBOIO
ALSABHICTD 3 1Ti€ro MeTo10. 3 Touku 30py 3micty UDHR nepepaxoBye 0cHOBHI IpaBa AIOAUHH,
SIKi KOXKEH OpraH CyCIIIAbCTBA, BKAIOYAI04H KOPITOPalLlil, IOBUHEH IIOBAYKATH 3 HEBEAUKOIO
A€TaAi3alli€lo TOTo, IO e TArHe 3a co60k0 Ha MPaKTHILL.

% Louis Henkin, “The Universal Declaration at 50 and the Challenge of Global Markets,” Brooklyn
Journal of International Law 25 (1999): 28.

3! United Nations General Assembly Third Committee, Meeting record of 156th meeting on Draft
international declaration of human rights, A/C.3/SR.156 (1948).
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4. Axa wopuduuna cura cmandapmy? YxBaseHa sik pesoaoris [eHepaabHoi Acambael
OOH, UDHR € ¢popmasbHO HEOOOB I3KOBOIO ACKAAPALIE€I0 Ta HE BCTAHOBAIOE XOAHUX
000B’s13KiB 32 MDKHAPOAHHMM IIPABOM. YTiM, 6araTo XTO CTBEPAXKYE, IO, IPUHAMHI AesIKi
noaoxensss UDHR, cTaAn 4acTHHOO 3BHUY2€BOTO MXKHAPOAHOTO Ipasa.™

5. 3a donomozoio sxoz0 npoyecy oyinwemocs, uu dompumynomocs cmandapmu? He icaye
$opMaAi30BaHOTO MPOIIECY AAS OI[iHKHU TOTO, YU BIATIOBIiAQIOTH CTAHAQPTH KOPIIOPAaTHBHOI
nip3BiTHOCTI 3araApHiil Aekaapanii npas aopunu. Ak i B Mopeai UNGP, opranizanii
IPOMAASHCHKOTO CYCIIABCTBA, HAYKOBI AOCAIAHUKH, XYPHAAICTH, iHBECTOPH, AIAOBI
MapTHEPH Ta IHIIi CTEAKXOAAECPU MOXKYTh OLIHUTH KOPIIOPATUBHY ITPAKTUKY Ha BIATIOBiA-
HicTb cTanpapTaM, BcranoBAeHMM UDHR. Oanak yepes Te, mo UDHR He € pookyMeHTOM,
CIIel}iaABHO PO3POOAEHUM AASL KOPIIOPATHBHOI MIA3BITHOCTI, CTEHKXOAAEPH YacTime
BUKOPHUCTOBYIOTb iHIII iHCTPyMeHTH.

6. ki npoyecu npasosozo 3axucmy ichyoms? UDHR He BcTaHOBAIOE 5KOAHOTO IIpOIjeCy
IIPABOBOTO 3aXKCTY, A€ B CT. 8 3a3HAYAETHCS, IO “KOXKEH Ma€ IPaBO Ha epeKTUBHMUI TPaBO-
BHI 3aXMCT KOMIIETEHTHUMH Hal[iOHAABHUMM CYAAMHU B Pasi MOpPyIIeHHs 10ro OCHOBHHUX
IpaB, HAAQHUX FIOMY KOHCTHTYLI€I0 260 3aKOHOM.”

7. Axi popmu sidwkodysanns docmynui nomepnisum? UDHR He BipoBaayKye KOHKpeTHHUX
BiAIIKOAYBaHb AAS IOTEPIIAMX BiA 3AOBXXMBaHHA KOPIIOPAaTUBHUMM ITPABaMH.

Oninka

Tak camo, sx i 3 mopeasto UNGP, ykaapenns Yroau npo BHR, mo oxomuts Mmoaeab
UDHR, sixoro 6 cAabKkoi0 i He3aAeXKHOIO Bip TOYHOTO 3MiCTy BOHA He OyAa, TOCHAUTD
KOPIIOPATUBHY ITiA3BITHICTB, i 6YAe KPOKOM yIiepen Bip opmaasHO Heo60B s13koBoi UDHR.
3ripano 3 mopeasro UDHR xopropaTuBHa MiA3BITHICTD I'PYHTYEThCS Ha MDKHAPOAHOMY
IpaBi, X04a BOHA He MiCTUTb KOHKPeTHHUX 3a0e3edyBaAbHUX MEXaHi3MiB, a OTXKe, € AyKe
cAabxo10 B 11boMy mUTaHHI. SIK i 3 BKATOUeHHsIM B yropy Mopeai UNGP, st Mato poamesxyBaru
ABi MoxxauBocTi. ITo-mepiue, yroaa moraa 6u Bukopucraru Mopeab UDHR, npocro npu-
MHABIIH TOM CaMUH TUII KOPIIOPATHBHOI MA3BITHOCTI, sIKHi icHye B Aexaaparii. et BapianT
€ HarypasauBimum. [To-pApyre, yroaa Moraa 6u Buxkopucrari Mopeab UDHR, 3po6usmn
IpsIMe IIOCHAAHHSA Ha AeKAAPAIliio, THM CAMHM IIPEACTABASIIOUH YTOAY SK HACTYITHHH KPOK
y IIpolLIeci ITOCHAeHHS KOPIIOPaTUBHOI MA3BITHOCTI B MDKHApOAHOMY Ipasi. TyT s 3ymuHsiocs
Ha APyToMy BapiaHTi. 3akpinAeHHs KOPIIOPATHBHOI MiA3BITHOCTI AO IIbOTO CHMBOAIYHOTO
AOKYMEeHTa NPHUBAOAIOE IPUXUABHUKIB yroau. ITo cyTi, Mopear UDHR e mupiroro, Hix
moaeab UNGP, ockiabku BOHa mepepbadae, 1o KOpIiopaiiii HOBHHHI BipirpaBaTH MeBHY
POAD y 3aXHCTi Ta IPONAryBaHHi IPaB AIOAUHH, BUXOA YU 33 MXi IPOCTOrO MAXOAY “He
HAIIKOAD, sika MicTuTbCs B MoaeAl UNGP. Mopeas UDHR Taxoxx cimpaeTbcsi Ha BIAHOCHO
TBEPAY OCHOBY, apAXKe BOHA OTPHMYE KOPHCTD Bip CTaTycy Aekaaparii, IpuHAAMHI K
CUMBOAIYHOTO AOKYMEHTA B MDKHAPOAHOMY ITOAITUYHOMY IIOAi i, MaOyTb, SIK 3BUYA€BOTO
MixxHapopHoro npasa. Hapemri, Mopeab UDHR 1ikaBa, ockiAbKH, He3BaXKal04H Ha Te, 1[0

3> William A. Schabas, ed., The Universal Declaration of Human Rights, the travaux préparatoires, vol. 1
(Cambridge: Cambridge University Press, 2013), cxxi.
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Aexaaparist 6yaa yxBaseHa moHaa 70 poxiB TOMY i B Hifl IPsIMO He 3TaAy€TbCSI IPUBATHHUI
CEeKTOp, caMi KOMITaHil, 3AA€TbCs, 3HAMOMi 3 ITIM AOKyMeHTOM. IIpo 1e wacTo 3rapyroTs
Yy KOpIIOpPaTUBHUX 3BiTax. Y mpolieci onutyBaHHs, mposeaeHoro B 2007 p. mip yac cBoro
MaHAQATA Ha II0CaAl crienjiaAbHOro peAcTaBHuKa I'enepasbHoro cexperaps OOH, Axon
Parri 3anuTaB y HafOiABIIMX CBITOBUX KOMIIAHIH “IfO, SKIO IXHS MOAITHKA Ta MPAaKTHKA
CIIUPATUMYThCS Ha OYAb-sIKi MIDKHAPOAHI AOKYMEHTH 3 IIpaB AIOAMHN. > Pe3yapraTy 1mo-
Ka3yI0Th, O “TIPHOAU3HO YBEPTH PECIIOHAEHTIB IPOITYCTHUAH Ije IINTAHHS, BKAa3yIO4U Ha
Te, [0 BOHU He II0CHAAIOThCS Ha )KOACH MIDKHApOAHUM AOKYMeHT. B inmux 75 % Bumapkis
CITMCOK OYOAIOIOTD AeKAapaIliil Ta koHBeHIil MixkHapoaHOI opraHisamnii mpari (MOII), Ha
HHX IIOCHAQAMCS CiM i3 AeCATH. 3aTaAbHA AGKAAPAITisl TPaB AIOAMHH € HACTYTIHOIO Y IIbOMY
crcky.** Kpim Toro, “y BuA0OyBHIi raaysi < ... > koxeH pecnionpeHT nyurye UDHR.?
biapm ik aecars pokis moromy UDHR 3aanmaeTbcs BaXXAHBOIO B KOPIIOPATUBHOMY
koHTekcTi. Hanpukaap, 30608 s3anns mosakarn UDHR y 3araAbHOAOCTYITHUX OAITHYHHX
3a51BaX € OAHMM i3 [IOKa3HUKIB “eTaAOHHOIO [IOKA3HUKA KOPIIOPATUBHUX [IPAB AIOAUHH,”
sixuit y 2019 p. oninus 200 Hait6iABIIMX KOMIIAHIH BIAKPUTOrO THITY y cdepi CIAbCHKOTO

rOCIIOAAPCTBA, MIBEHIl, BUAOOYBHIN i BUpOOHMYiil raAy3six.”’
IV. MporpecusHa Mogenb

BiAIOBiAHO AO IIPOIPECHUBHOI MOAEAI, SIKY 5L pO3pO6HAQ, CIIHPAIOYUCD Ha Pi3Hi Iporo-
3ULil, BUCYHYTi CTENIKXOAAEPAMU IIPOTATOM 6araTboX pOKiB, KOPIIOPALii MAIOTh IOPUAMIHI
0608’ s13ku. KopriopaTuBHa miA3BITHICTD IPYHTYETHCSI HA MDKHAPOAHOMY IIPaBi, IpoTe
3abesrevyBaAbHI MeXaHI3MH € HAIlIOHAABHUMH Ta BKAIOYAIOTb MOXKAMBICTb eKCTpaTepu-
TopiaabHOI Ail. Ha BiaMiHY Bip momepepHiX ABOX MOA€AeH, ISl MOAEAD He 6aSy€TbCH Ha
SKOMYCh KOHKPETHOMY MiXKHAPOAHOMY AOKYMEHTI 3 IIPaB AFOAUHH. YTiM, BOHa KOPUCTYETHCS
ICHYIOYMMHU B MDKHAPOAHOMY ITPaBi pOopMaMu KOPIIOPATUBHOI MA3BITHOCTI, OAHAK B iHIIKX
cpepax, HK [IPaBa AIOAMHH, HAIPUKAAA, Y IPHPOAOOXOPOHHHUX yropax>® Ta B yacTuHi XI
Kousenuii OOH 3 mopcbkoro npasa.”

3 UN, John G. Ruggie, Human Rights Policies and Management Practices: Results from Questionnaire
Surveys of Governments and Fortune Global 500 Firms, A/HRC/4/35/Add.3: 24 (2007).

3 Ibid.

3 Ibid.

3¢ Corporate Human Rights Benchmark, Core UNGP indicator assessment for companies in all sectors,
2019, https://www.corporatebenchmark.org/sites/default/files/ CHRB%20Core%20UNGP %20
Indicators%20-%2025Apr2019.pdf.

7 Tbid.

3% Surya Deva, “Multinationals, Human Rights and International Law: Time to Move beyond the
‘State-centric’ Conception?” In Human Rights and Business: Direct Corporate Accountability for Human
Rights, eds. Jernej Letnar Cerni¢ and Tara Van Ho (The Hague: Wolf Legal Publishers, 2015), 27-49.
¥ Nadia Bernaz and Irene Pietropaoli, “Developing a Business and Human Rights Treaty: Lessons
from the Deep Seabed Mining Regime under the United Nations Convention on the Law of the Sea,”
Business and Human Rights Journal 5(2) (2020): 200-20.
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1. Xmo mae 36imysamu? 3a Ii€I0 MOAGAAIO KOPIIOPAIil € TUMH, XTO 663HOCEPEAHI)O
HeCyTb 000B'sI3KH, TOMY TYT MOXXAMBI ABa BapiaHTH: 00 yTOAA OXOIAIOE BCi KOPIIOpAILii;
260 BOHa MONIMPIOETHCSI AUIIIE HA TPAHCHAI[iOHAABHI Koprioparyii. O61ABa BapiaHTH MOXKYTb
CIIPAIIOBATH, OAHAK Yepes Te, 1[0 YTOAA CTBOPUAA 61 CyBOPi 30008 ’sI3aHHSI, BHAU KOPIIO-
parlifi, Ha SIKi MOIIMPIOETHCS Alst MaitOyTHBOI Yroau po BHR, Matots 6yTH BcTaHOBACHI
6e3 ABO3HAYHOCTi. MaHAQAT MOCTIMHO AiF090T MDKYPSIAOBOI pO6OYOI IPYIIX IIOASTAE B TOMY,
1106 “pO3pOOUTH MI>KHAP OAHUI FOPUAMIHO 000B SIBKOBUI AOKYMEHT, SIKHi1 OU PeryAl0BaB
Y MbKHapOAHOMY ITPaBi IIpaB AFOAUHH AISIABHICTD TPAaHCHALIIOHAABHUX KOPIIOPALii Ta iHIIMX
KoMepuifHux manpueMcrs.” Sk obrosoproBaaocs uite, Mopeab UNGP oxomaroe “Bci
MiAIIPHIEMCTBA HE3aAEXKHO Bip iX po3Mipy, cpepu AISABHOCTI, OIlepaliiiHOTO KOHTEKCTY,
BaacHocri Ta crpykrypu” (OOH 2011 p.). IMOBipHO, TaKHil IiAXiA € MOKAUBHM, OCKIABKH
3a Mopearto UNGP Ha mipnpreMcTBa He IIOKAAQAQIOTHCS OpUAMYH] 0008 ’s13ku. [IpoTe Bia-
HOBiAHO AO TIPOTPECHBHOI MOAEAl KOpIopartii MOTAM 61 6yTH HOCISIMU TaKHX 060B SI3KiB,
TOX I[€H IMiAXiA Ha IIEPIIUI IIOTASIA 3AAETHCS OiABII CKAAAHUM.

2. 3simysamu neped kum? 3rigAHO 3 TIPOTPECUBHOI0 MOAEAAIO HOCIT 0608 s13KkiB (KOP-
nopaui’i) MiA3BITHI IIepeA HOCISIMHU ITpaB, TOOTO KOXKHUM, YHUI IIPaBa MOTEHIIIIHO MOXYTb
OyTH 3auernAeHi AISABbHICTIO HOCIIB 0608 s13kiB. Kopmopariii Takox MoKy Tb OyTH miA3BiTHI
CYCIIIABCTBY 3araAOM.

3. Ao € ouikysana nosedinka? 3a Ii€l0 MOAEGAAIO MOXAUBI pi3Hi BapianTu. [To-mepue,
11oai6HO A0 Mopeai UNGP, mporpecuBHa MOAEAD MOXKe BUMAraTH BiA KOPIIOPALiil AOTPHU-
MyBATHCsI [IPaB AIOAUHH, 2 He 000B’I3K0BO 3axuiaTu abo peaaisoByBaru ix. BoHa Takox
MO>Ke OXOIIAIOBATH SIK MiHIMYM AOKYMeHTH, nepeaideHi B KepiBHoMy npunImmi 12, a came:
MixxHapoaHuit 6iaab po mpasa ta Aexaapaniro MOIL ITo-aApyre, mporpeciBHa MOAEAD
MOKe IIITH i AQAl I OXONHUTH OiAblle CTAHAAPTIB IIPAB AIOAUHH, A TAKOXX IIOBHUIL CIIEKTP
060B’SI3KiB IOAO IIpaB AIOAUHH Bip AOTPMMAHHS AO P€aAi3aliil IpaB AOAMHM.

4. Axa wpuduuna cura cmandapmy? 3a MPOrpeCUBHOI0 MOAEAAIO KOPIIOPALii MArOTh
psiMi OprAMYHI 0608 s13Ku. L]e opHa 3 HAMBAXKAUBIMNX 0COOAUBOCTEN ITi€l MOAEAI.

5. 3a donomozor aK020 npoyecy oyinEMbCs, 4u dompumyomuocs crmandapmu? Moxxansi
pi3Hi mporiecH, ki MAMAAAIOTD ITiA ABi OCHOBHI KaTeropii: MOHITOPHHT Ta 3a6e3IedeHHs.
ITo-nepme, six i B Mopeai UNGP, opranisanii rpoMapsSHCPKOrO CyCHiAbCTBA, HAYKOBI
AOCAIAHUKH, )XYPHAAICTH, IHBECTOPH, AIAOBI MIAPTHEPH Ta iHINI CTEMKXOAAECPH MOXYTb
KOHTPOAIOBATH, K KOPIIOpaIlil AOAEPXKYIOTbCA CTAaHAAPTIB, BCTAHOBACHUX B yropi. Lli
MpOoILjeCH HECUCTEMATHYHi Ta ACIIeHTPaAI30BaHi; Te, K iHTepIpPeTYIOThCA CTAHAAPTH, MOXe
BapilOBaTHCsI i, IMOBIPHO, AACTb Pi3Hi pe3yAbTaTH. SriAHO 3 IIIEI0 MOAEAAIO AEPIKABH 30008 s13aHi
32 AOIIOMOTOI0 HalliOHAABHHX MEXaHi3MiB 3a0e3I1edyBaTy BUKOHAHHS KOPIIOPAILSIME CBOIX
MDKHapOAHHX 060B’13KiB, BKAIOYAIOYH Ti BUITAAKH, KOAH BOHH 3AIMCHIOIOTD AISABHICTD 32
KOPAOHOM. BiaITOBiAQABHICTD AeprKaBH 3a 3aXHCT IIPAB AFOAUHH BiA 3A0BXUBaHb KOPIIOpaILiit
MO>Ke KOHTPOAIOBATHCS 32 AOITIOMOI0I0 Mi>XKHAp OAHOTO MeXaHi3My, TAKOT'O SK AOTOBipHHMIt
opraH a60 cya 3 mpaB AAUHU. TOAl OTIIOCEPEAKOBAHO Lji OPTaHH MOXYTb OLIHHTH, YU
AOTPUMYIOTbCS Kopriopanil ctavpapTiB. Ilo-ppyre, 3riaAHO 3 IPOrpeCHBHOI0 MOAGAAIO
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MexaHi3MHu 3a0e3Ie4eHHs] KOPIIOPATUBHOI MA3BITHOCTI 3a AULIAIOTHCSI HA HAL[IOHAABHOMY
PiBHI 3aBASIKHM CYAOBHUM i [T03aCYAOBUM MeXaHi3MaM, SKi TAKOX BKAIOYAIOTh eKCTPATEPUTO-
piaabHe 3a6e3neventst. KoxkeH MexaHi3M Mae CBiil BAACHHI IIPOL{eC OLiHKU KOPIIOPATUBHOI
MOBEAIHKH, AOTPMMYIOUYUCH MiCIIeBHX CTAHAAPTIB AOKAa3yBaHHS Ta IPOLIECYaAbHUX HOPM
i pookasis. ITle Ao yuacTi y Takux oQillillHUX IIpoIiecax MOTepIiAl, MATPUMYIOUH HEYPSIAOBL
OpraHisanii, Ta iIXHi aABOKaTH po6A51Tb IOPUAUYHY OLIIHKY IIOBEAIHKH KOPIIOPALii i3 THM,
1106 3’sICyBaTH IXHi MAHCH Ha YCIIiX Y IIbOMY 3aXOAl, IPUAIASIIOYM OCOOAUBY yBary OpHC-
AVKLIMHVM IIUTAaHHAM B eKCTPAaTEPUTOPIaAPHUX CIIPaBax.

6. Axi npoyecu npasosozo 3axucmy icHytoms? IIporpecuBHa MOAeAb MaiKe IIOBHICTIO
CIIMPAETHCS Ha BITYM3HAHI MeXaHi3MU IIPAaBOBOTO 3aXKCTY. SIKiCTb i AOCTYIHICTD CUCTEMHU
IPaBOCYAAS CYTTEBO BapilOIOTHCS BiA ACPIKABU AO AePXKABH, 0COOAUBO TOMY, 1110 B 6ararbox
CIpaBax IMOTEPITiAL ITYKalOTh CIIPAaBEAAUBOCTI B KPaiHi, A€ 3apeecTpoBaHa “MaTepI/IHCbKa”
KOMITaHist 860 Ma€ OCHOBHE MiCLje AISIABHOCTI, TUM CAMUM IIOPYLUIYIOYH IUTAHHS CKAAAHOTO
eKCTPaTepUTOPIaABHOTO XapaKTepy. Y 3B SI3KY 3 LIUM AOCTYII AO TIPABOCYAAS AASI IIOTEPITAKX
BiA 3AOBXXHBaHb KOPIIOPALliil € TAKMM CaAMHUM, fK i AOCTYII AO IIPABOCYAAS AASL )KE€PTB I10-
PYILEHHS [IPaB AFOAUHH 3aTAAOM Y BIAIIOBIAHIM AepsKaBi. 3aCO0H IIPaBOBOTO 3aXKCTY MOXYTb
6yTH HepeAGaqui IIUBIABHUM a60 KpUMiHAaABPHUM NPAaBOM, i BIAIIOBIAHO AO IJi€l MOA€AI
Aep>KaBH MOXYTb BIAbHO OOMpATH HAMOIABII MAXOASIi 3aCOOU ITPABOBOTO 3aXUCTY, IO
BiAIIOBIAQIOTD IX TPABOBHMM CHCTeMaM i TpaauiiisaiM. Ha AoormoBHeHHS A0 CYyAOBHX MeXaHi3MiB
IMPOTpeCUBHA MOAEAb MOXKE TaKOX CIIMPATHCS Ha MO3aCyAOBiI MeXaHi3MH, HalIPHKAAA, Ha
IpOIeAYPY Meaiaril HallioHaAbHUX KOOpAMHALIHYX IeHTpiB Opranisanii ekoHOMidHOTO
cniBpobiTHunTEa T2 possutky (OECP).

7. Axi popmu sidwkodysanns docmynni nomepnisum? IporpecuBHa MopeAb 3060B’s13ye
AEP>KaBU 3AIMCHIOBATHU BiAIIKOAYBaHHS 30UTKIB MIOTEPIIIAMM, AA€ 3AAHIIAE 33 ACPXKABAMM
cBOOOAY BHOOPY ix OpM. BiALIKOAYBaHHS Ay>Ke PIBHUTBCS 3AA€XKHO Bia AepykaBu. Hampuxaaa,
IIPaBOBi CHCTEMH MOXYTb BKAIOUATH IITpadHi CAHKINI Ha A0AAUY AO KOMIIeHCAIIiHIX
BUIIAAT, AO3BOASTH KOMIIEHCALII0 B HATYPi Ta MOKAAAATUCS HA LIUBiAbHE CYAOYMHCTBO
AAS BUPIIIEHHS IUTaHb, SKi MANAAAIOTH ITiA AlFO KPUMiHAABHOTO 3aKOHOAABCTBA B iHIIUX
cucremax.*

Oninka

IIporpecuBHa MOA@AD € 3HAYHUM KPOKOM YIepeA AASL KOPIIOPATUBHOI MiA3BITHOCTI
nopiBHAHO 3 MoaeasmMu UNGP ta UDHR. BraroueHH 11i€l MOA€AI B yTOAY IIpH3BeAe AO
TOTO, IO B i1 TeKCTi 6yAyTb BCTaHOBAEHI YiTKi, X04a 1 IIUPOKi, 060B’SI3KH1 KOMITaHiH 0AO
AOTPUMAHHSI IIPAaB AIOAUHH, 2 TAKOX 000B’SI3KU AEPXKaB I[OAO 3aII00IiraHHs Ta CIPHSIHHS
BIAIIKOAYBAHHIO ITIOPYILIEHb IIPaB AIOAMHHU KOpIIOpaljisiMH, 30KpeMa 1 4epes 3AIMCHEeHHS
eKCTPATEPUTOPIAAbHOI CYAOBOI IOPUCAUKIL ' AAsI rapaHTyBaHHS AIMCHOIO BUKOHAHHS

* David Scheffer and Caroline Kaeb, “The Five Levels of CSR Compliance: The Resiliency of Corporate
Liability under the Alien Tort Statute and the Case for a Counterattack Strategy in Compliance Theory,”
Berkeley Journal of International Law 29 (2011): 334-97.

# Nadia Bernaz, “Enhancing Corporate Accountability for Human Rights Violations: Is Extraterritoriality
the Magic Potion?” Journal of Business Ethics 117 (2013): 497-S11.
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Aep>KaBaMHM CBOIX 000B'sI3KiB, AOTOBIpHHMIT OpraH 6yAe KOHTPOAIOBATHU Te, UM BUKOHYIOTb
BOHH iX i IKMM YHHOM. YTOAQ, SIKa OXOIIUTD IfI0 MOAEAD, CTaHE BaXKAMBUM AOTIOBHEHHSM AO
icuyrouoi cucremu poorosopis OOH npo npaBa AroAUHU i He OyA€ PAAUKAABHO BIAXHASITHCS
Bip iHmux yrop, OOH 3 mpaB AI0AUHU 3 TOYKU 30PY IIAXOAY Ta IPAKTUIHUX OCOOAMBOCTEN.
KarouoBuMm ii HOBOBBEASHHSIM OyAO 6 BU3HAHHS IIPSIMHX 000B SI3KiB KOpIIopariiit y cdpepi mpas
AXOAMHHU. BiAbII cA2a6KMM MOMEHTOM i€l MOAEAI € Te, 1[0 BOHA CIMPAETHCA HA BITYM3HAHI
cucTeMu 3a0e3redeHHs] BUKOHAHHS, IO POOUTS 11 Maike IOBHICTIO 3aA€XKHOIO Bip Alfl
AEP>KaBH y Ljifl raAysi, a TAKOX Bip 0COOAMBUX IIPABUA OPUCAMKIIL.

V. TpaHcdopmauiitha moaens

TpancdopmarnifiHa MOAeAD KOPIIOPATHBHOI i A3BITHOCTI 3aCHOBaHA HA MDDKHAPOAHOMY
npasi. Ha BiaMiHY Bip mporpecuBHOI MOAeAl, TpaHCPOpMaLifiHa MOAEAD TAKOXK BKAIOYAE
MDKHApOAHI MeXaHi3Mu 3a0e3IIedeHHs] BUKOHAHHSL. SIK MiHIMyM TpaHCcpopMariifiHa MOAEAD
BKAIOYA€E AOTOBIPHUI OpTaH, KOMIIETEHTHUI IPUMMATHU IeTHUIIil IPOTH KOpIIOpallii, HaBiTh
SIKII[O BiH He MOX€ yXBAAIOBATH 00OOB I3KOBI pillleHHSI.

1. Xmo mae 3simysamu? Tpancpopmarlifina MOAEAb TaKa CaMa, K i TPOrpecuBHa B IIbOMY
IMTAaHHI, OCKIABKH KOPIIOPAIlii € IBHUMH HOCISIMU 060B sI3KiB.

2. 3simysamu neped xum? TpancpopmanifiHa MOAEAD TaKa XK, SIK i IPOrpecUBHA B [IbOMY
nutansi. Hocii 0608 s13kiB (koproparyii) miaA3BiTHi HOCisM ITpas, TO6TO KOXHOMY, 4ui mpaBa
[OTEHIIIMHO MOXYTh OYTH 3auenAeHi ASIAbHICTIO HOCIIB 0008s13kiB. Koprmopaii Takoxx
MOXYTb OyTH iA3BITHI CyCIIIABCTBY 3araAoM.

3. Ako1o € ouikysana nosedinka? Sk i y BUIAAKY 3 IIPOTPECHBHOIO MOAEAAIO, MOXXAMBHMU
€ KiabKa BapiaHTiB. TpaHcopmariifiHa MOAEAb MOXe BUMAraTH Bip KOPIIOpalliil He AUIIIe
AOTPHUMYBATHUCS IPaB AIOAMHH, 2 ¥ 3aXUIATH YU HABITh BUKOHYBATH iX. X04a BOHA MOXe
BUMAaraTH Bip KOpPIIoparliit AMle AOTPUMYBATHCS IPAB AIOAMHU. L] MOAeAb OXOTIAIOE K
MiHIMyM AOKyMeHTH, nepeaideni B KepiBHomy npunnmmi 12, a came MibKHapOAHHMIT 0iAAD
mpo mpaBa Ta Aekaapanito MOII, aae Mo>Ke BKAIOYATH I iHIII AOKYMEHTH, 30KpeMa iHIIi
aorosopu OOH mpo npasa AroAMHH.

4. Axca opuduuna cura cmandapmy? 3a TpaHCOPMAIIFIHOIO MOACAAIO KOPIIOPAIii MAatOTh
npsiMi IOpHANYHI 30008 s13aHH. Le € BaXKANBOIO 0COOAMBICTIO i€l MOA€AI.

5. 3a donomozo1 aK020 npoyecy oyiHw0EMbCS, 4 Jompumymocs cmandapmu?
TpancopmarifiHa MOAEAb MICTUTD yCi KOHTPOABHI Ta 3a0e3IevyBaAbHI MeXaHI3MHU IIPO-
IPECHUBHOI MOAEAI, BKAIOYAI0UH eKCTPAaTepUTOPiaAbHI MeXaHi3MH, a TaKOXX MIDKHaPOAHI
MeXaHi3MH 3a0e3IeyeHHs BUKOHAHHS. MKHApOAHI MeXaHi3MH MOXXYTb HaOyBaTH pisHUX
dopm. OpHA 3 MOXKAMBOCTEH — AOTOBipHHI OPraH, KOMIIETEHTHHI MPUUMATH IeTHIil
AK IPOTH KOPIOpaliii, Tak i IPOTH AepXKaB, HaBiTh SKIIO BiH He MOXKe YXBAAIOBaTHU
0608’s3k0BHX pimens. Mapko QacisioHe po3po6uB iHIII MOKXAKBI MDXKHAPOAHI MeXaHi3MU

# Lucas Roorda, “Jurisdiction over Foreign Direct Liability Claims against Transnational Corporations
in EU Member States. Increasing Access to Remedy for Victims of Corporate Human Rights Violations”
(Dissertation, Utrecht University, 2019).
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3abesredeHHs] BUKOHAHHA y cdepi 6i3HeCy Ta IpaB AIOAUHHU. Y CTaTTi, OmybAiKoBaHii
y 2019 p., BiH 3BepTa€ yBary Ha HEAOAIKHM CIIOAIBaHHS Ha Te, mo6 NpUKMMAIOYi AepXKaBU
HAAABAAHU IIPABOBHI 3aXHUCT, 1 BIACTOIOE TOUKY 30Dy, IO IIpaBa MOBUHHI 6yTu 3abe3neveHi
BUKOHAHHSIM; {HaKIlle BOHU PU3UKYIOTH OyTH “Oesraysaumu.”*® V i1 xxe cTarTi BiH mmopae
TPHU BapiaHTU MPUMYCOBOrO BUKOHAHHs. [To-mepire, BiH 06roBopIoe CTBOPEHHS KOPIIO-
PaTHUBHOI TAAATH 3 IIPAB AIOAUHU Ipu MikHapoaHOMY cyai. Lle mBuAKo 6yAO BiAXraeHO
SIK HEMOXKAHIBE, OCKIABKH BUMaraao 6 BHeceHHs 3MiH A0 Craryry OOH.* ITo-apyre, Bin
PO3rAsIAQ€E MOXKAMBICTD peOpTraHisalil TPhOX perioHaAbHUX CHCTEM IIPaB AIOAUHHU 3 METOXO
HaAaHHSA iM KoMIeTeHIii “ratione personae” (kpuTepiro mepcoHM) Hap KOPHOPALisMH.
CroropHi €EBpONeNChKHUIL CYA 3 IPaB AOAMHHU, AQPHUKAHCHKHI CYA 3 IPAB AIOAMHH i HApOAIB
Ta Mi>kaMepHUKaHCHKHUH CYA 3 IIPaB AFOAUHH MAIOTb JOPHCAUKIIIO AMIIe HAaA A€PXKaBaMH. Yci
TPHU CHCTeMH ITOB 5I3aHi 3i CIIpaBaMU ITPO BiATTOBIAAABHICTD A€PIKABHU 32 HECITPOMOXKHICTD
3aXUCTY IPaB AIOAUHH Bip KOPIIOPATUBHMX 3A0BXUBaHb. KpiM TOro, moAiTuyni opranu
€BPOIENCHKOI Ta MibkaMepuKaHChKOI cucTeM cxBaauau Kepisai npunrnumu O OH mopo
6i3Hecy Ta IIPaB AIOAUHH. B adppuKaHChKil cucTeMi Maaabocpkuit IIPOTOKOA 3aTBEPAKYE
KOPIOPAaTUBHY BIAIIOBIAQABHICTD IIOPSA i3 BIAIIOBIAQABHICTIO AEP>KAaBU 3a MOPYIIEHHS
npaB AopAnHI.* TTo-Tpere, BiH MPOIOHYE MPUIHSATH TaK 3BaHY MOAeAb MiXXKHApOAHOTO
kpuminaabroro cyay (MKC) aas 3a6e3edeHHs BAKOHAHHS KOPIOPATUBHUX 0608 A3KiB
3a MDXKHApOAHHM IIPaBOM, BU3HAIOUH, LIO Ile 03HAYAA0 6 0OMexyIoUe IepecAiAyBaHHs 32
MOPYILIEHHs ITPaB AIOAUHH, SKi € PiBHO3HAYHUMH MIXKHAPOAHMM 3A0unHaM. Bin npononye
ab0 CTBOPUTH CIIeIiaAbHHUI KPUMiHAABHHI CyA, a60 BHecTn 3Mminu a0 Cratyry MKC.
KoxxeH i3 1jux 3amporOHOBAaHHUX MIXXHAPOAHUX 3a0e3I1e9yBaAbHIX MEXaHi3MiB MaB 6u
BAACHHMI IPOIIeC OLiHKU TOTO, YU AOTPUMYETHCS CTAaHAAPT.

6. Axi npoyecu npasosozo 3axucmy icHyomu? 3aCTOCOBYIOTbCS TaKi caMi IIyHKTHU LIOAO
IpPOIeciB MPaBOBOTO 3aXKCTY, PO sAKi HITAOCS BHIe y IPOrPecUBHil Mopeai. AocTym
AO TIPaBOCYAAS ITepeA MDKHAPOAHUMH MeXaHi3MaMH TaKOXX TOBUHEH Oy THU MOAETIIeHUI.

7. Aki popmu gidwxodysanus docmynui nomepnisum? Y TpaHcPOpMAIifHINA MOAEA]
BiAIITKOAYBAHHS MOXYTb MAaTU CTiAbKH $OPM, CKIAbKH 1 y IPOTPECUBHIN MOAEAI.

Oninka

Tepmin “rpancopmarniitna” 6yB 06paHUIl AASI TOTO, OO KBaAIQIKYBATH I[I0 MOAEAB,
OCKIAbKY BOHa SIBASIE COOO0I0 SIBHUII BiAXiA Bip ICHYI04Or0 MDKHApOAHOTO IIPaBa, 0c06AUBO
IIOB'SI3aHOTO i3 IIPaBO3aCTOCYBaHHSM. BKAIOUeHHsI 11iei MOAeAl A0 MaitOyTHBOI Yropu mpo BHR
BHMAaraAo 0 KOHKPETHHUX IIOAOXKEHb AASI BCTAHOBAEHHSI KOPIIOPATHBHUX 30008 SI3aHb I[OAO
IIPaB AIOAUHU Ta KOPIIOPaTHBHOI KPMMiHAABHOI BiAITOBIAQABPHOCTI 32 MD>XXHAPOAHI 3AOYMHH,
a TAaKOXX MIXKHAPOAHMX MeXaHi3MiB IIpaBO3acTOCYyBaHHA. BcTaHOBAGHHS TaKUX MeXaHi3MiB

* Marco Fasciglione, “An International Mechanism of Accountability for Adjudicating Corporate
Violations of Human Rights? Problems and Perspectives,” in Judicial Power in a Globalized World, eds.
Paulo Pinto de Albuquerque and Krzysztof Wojtyczek (Cham: Springer, 2019), 186.

*1bid, 190.

1bid, 191.
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€ CKAQAHHM i IIOpYIIIy€e MUTAHHS PO IXHil B3a€MO3B 30K 13 BHYTPIlIHIMHI MeXaHi3MaMH.
BiamoBipAHO AO Mi>XKHApOAHOTO IpaBa IPaB AIOAMHU 3aABHUKH, SKi IIOAAIOTH TO30BU IPOTH
AeprKaB, IIOBHHHI BUYEPIIATH HAL[iOHAAbHI 32CO0M IIPaBOBOrO 3aXKCTY IepII HK IM Oyae
AO3BOAEHO 3BEPTATHCS AO MIXKHAPOAHUX OPraHiB 41 CYAiB. Yu € ceHC AOTPHUMYBaTUCH ITHOTO
IPaBHAA AAS 3aSIBHHUKIB, SIKi 6Q)KAIOTh IOAAQTH CKAPTH IIPOTH KOPIOPAIifi, — Ije BiAKpHUTe
NIUTaHHS, BPAXyBaHHA SKOr0 HeMHUHy4e 3pOOHAO 61 TPUBAAICTD IPOBAAYKEHHS HabaraTo
AOBIINM. 3TiAHO 3 MDXKHAPOAHMM KPHMiHAABHUM IIPAaBOM IIPHHITHIT B3a€EMOAOTIOBHEHHS,
3akaapenunt y cr. 17 Craryry MKC, osnauae, mo Cyp Ma€ IOPHCAUKINIO AUIIE B TOMY
BHITAAKY, SKIIO AePIKaBa, sIKa 3a3BHYAl Ma€ IOPHCAMKIIIIO Y TAKUX CITPaBax, He Xoue a60 He
MOJKe 3AIFICHIOBATH CBOIO FOPHUCAMKIiIO. 3HOBY 5K TakH, 6yAO 6 PO3yMHO BKAIOUUTH ITOAIOHMIT
IOPHMHIUI AO MDKHAPOAHMX MEXaHi3MiB IPaBO3aCTOCYBaHHS, BCTAHOBAEHMX B YTOAlL, fIKa
6 oxorrAa TpaHCPOPMALIIHHY MOAEAb KOPIIOPATHBHOI MiA3BITHOCTI. IcHye 6e3Aid mpaKTHIHIX
IUTAHb IIOAO AETAAEH TOTO, sIK Ije MOXe OyTH 3pobAeHO. BripoBap keHHs Mi>KHAPOAHUX
MeXaHi3MiB ITPaBO3aCTOCYBaHHS TAKOX IIOPYIIYE IIUTAHHS ITPO BIAITOBIAAABHICTD A€PXKABU
y BHIIAAKAX, KOAH ACPXKaBHIi Ta KOPIOPATHBHI Cy0 €KTH CIIAPHO BYMHHMAH IOPYIIEHHS
npaB AroauHd. Ha mpaxTuni Moxxe 6yTH BasKKHM 4iTKe pO3MeXyBaHHS BiAITOBIAQABHOCTI
AEp>KaBH Ta KOpIIOpalil 3a MDKHAPOAHHUM IIPAaBOM.

VI. KopnopaTtuBHa nia3BiTHICTb Y MainbyTHin
Yroai npo 6i3Hec Ta npaBa NOAMHU: Bif TeOPii 4O NPAKTUKK

Y nomepepHix po3pirax po3poOASAOCS MOHSTTSI KOPIIOPATUBHOI MA3BITHOCTI 3 BU-
KOPUCTAHHSM TioTeTHYHUX Mopeaert Yroau ipo BHR. Ile#t posaia, Ha mpoTuBary Ao
LIUX MOAEAEH, IEPEXOAMTD Bip TEOPil AO IPAKTHKH Ta PO3TASAAE IIPOIO3ULII I[OAO YTOAH,
3okpeMa IIpoexr yroan 2019 p. Ta Apyruii meperasiay THit mpoekT yroau 2020 p. 3pemToro,
S BUCTYIIAKO 33 POTPECUBHY MOAEAb KOPIIOPATHBHOI IIA3BITHOCTI Y CBITAl IOTOYHOTO
IeperoBOPHOro MpoIiecy.

1. IuTanus “xmo mae 36imysamu?” 3a MafibyTHbOIO YTOAOKO IIPU3BEAO AO YMCACHHHX
Auckyciit. 3riaso 3 Pesoaroniero 26/9 Papu 3 IpaB AIOAMHE MaHAQT IOCTIHHO AiFOYOI
MDKYPsIAOBOI PO60YOI IPYIIH ITOASITAE B TOMY, 06 “pO3pOOUTH MIDKHAP OAHHIT FOPUAITIHO
060B’I3KOBUIT AOKYMEHT AASI PETYAIOBAHHS AISIABHOCTI TPaHCHAI[iOHAABHUX KOPIIOpAIiii Ta
IHITMX KOMEPIIMHUX MIAITPUEMCTB B MDKHaPOAHOMY ITPaBi ITpaB AtopnHn.” OpHAK pesoaronis
MICTHTb IIPUMITKY, B SKifl CTBEPAXKYETHCS, IO “TepMiH ‘iHII KOMepLifiHi mAIpueMcTBa’
[IO3HAYA€ BCi KOMEPIIiHHI IIAIIPUEMCTBA, SKi MAalOTh TPAaHCHALIOHAABHHMI XapaKTep Y CBOIM
IIOTOYHIN AISIABHOCTI, 1 He pPO3IIOBCIOAXXYETHCA HA MiCLIE€BI IAIIPUEMCTBA, 3apEECTPOBaHi
BIATIOBIAHO AO AiIOYOTO HalliOHAABHOTO 3aKOHOAaBcTBa. ¥ >xoBTHI 2015 p- Ha mepuiomy
sacipauHi po6ouoi rpynu €sponeiicokuit Coros (€C) Bumaras, abu TeKCT mporpamu
pobotu cecii 6y sminennit 3 “THK Ta inmi xomepriitai mianpuemcrsa” Ha “THK Ta Bci
inmi komepuiitai mignpuemcrsa.”* €C He 3Mir 3a6e3I1eYnTH 110 3MiHY, a OTXKe, 3AAUIIUB

# Carlos Lopez and Ben Shea, “Negotiating a Treaty on Business and Human Rights: A Review of the
First Intergovernmental Session,” Business and Human Rights Journal 1 (2015): 112.
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cecito Toro poky. Xo4a 6arato CTefIKXOAAEPiB IOrOAUAKCH 3 Tporosutiieto €C, 6iapmicT
IPUCYTHIX Ha cecii AepXKaB CTBEPAKYBAAH, IO 1is1 3MiHa IIPU3BEAE AO 3MiHU MAHAATY pobodoi
rpynu HenpuitHaTHUM criocobom. Kapaoc Aomnec i Ben I1Iu BipsHaunau B 2015 p., mo “ne,
FIMOBIPHO, 3aAMIIATHMETHCS OAHIEIO 3 HAMOIABII BaXXKUX IPpobAeM y 1jpoMy mponeci.””’
Hyasosuit mpoext 2018 p. 06MeXXUBCSI M AIPHEMHULIBKOIO ALIABHICTIO TPAHCHAL[IOHAABHOTO
xapakrepy. Opnax ct. 3 (1) Ipoekry yroau npo cdepy sacrocysanns 2019 p. Bkasye,
IO YToA2 “3aCTOCOBYBATHMETHCS, SKIO He 3a3HadeHe iHIle, A0 BCi€l i ATIPHEMHHUIIBKOT
ALSIABHOCTI, BKAIOYAIO4H, OCOOAUBO, aA€ He BUKAIOYHO, Ty, SIKA MA€ TPAHCHAI[IOHAABHUI
xapakrep.” Sk 3a3nauuB Ayraac Kacceap micast omy6aikyBaHHs mpoekTy yroau 2019 p.,
“Iie, 6€3yMOBHO, [TOKpAILy€e MIAHCH YTOAHM HA YCIIiX i € IO3UTUBHOIK mOAie0.”*® Apyruit
HeperasHyTUN NpoeKT yroau 2020 p. 3aAMIIAETHCSA HE3MIHHMM i3 IIbOTO IIMTAHHS, X04a
MPOEKT CT. 3 (2) nepeA6aqae THYYKICTD AASL AEPKaB IOAO AAAITALI IX HAI[iOHAABHOTO
3aKOHOAABCTBA AO Pi3HUX BUAIB 6i3Hecy.”

2. 3gimysamu neped kum? Apyruit meperastHyTHiI IPOeKT yroau 2020 p. 30cepepxye
yBary Ha “norepmiaux,” skux ct. 1 (1) BusHauae sk “6yab-ski ocobu abo rpymu ocib,
sIKi iHAMBIAYyaAbBHO UM KOAEKTHBHO 3a3HAAH IIKOAH, BKAIOYAIOUM (Gi3UuHy ab0 IMCUXiYHY
TPaBMY, eMOILIifHI CTPa’XAQHHS, EKOHOMIYHY BTPATy 4M iCTOTHE YTHUCKAHHS IXHIX IIpaB
AIOAMHH B Pe3YAbTaTi AlM abo 6e3pisabHOCTI Y KOHTEKCTi MiATIPMEMHMIIBKOI AISIABHOCTI,
1[0 CTAHOBASITH [IOPYIUEHHsI IIPaB AIOAUHK 3 60Ky KOMEpIIifIHUX IAIPHEMCTB,  TAKOX
IPSIMUX POAUYIB M YTPUMAHIIB OTEPINAUX Ta “0Cib, SIKi 3a3HAAM IIKOAM IPU HAAAHHI
AOIIOMOTH ITOCTPAXKAAAUM Bip AnXa a60 mpu 3amobiranHi nepecaiayBanHio.” Sk 3a3Hauus
Cyp'st AeBa, Temep Ijeil TeKCT € “BU3HAYEHUM BiATOBiAHO A0 OCHOBHHUX NPHHIIHIIB Ta
BkasiBox OOH mopo0 IpaBa Ha 3aXKUCT i KOMIIEHCALlio HOTepniAHM.”5°

3. Akow € ouikysana nosedinka? Apyre meperastHyTe MOAOXEHHS IPOEKTY YTOAU
micturbesa Mk MopeassMu UNGP Ta UDHR mopao cepu #ioro 3acTrocysanHs. Y mpoekTi
ct. 3 (3) 3a3HaueHO, MO YTOAA “OXOMAIOE BCi MDKHAPOAHO BU3HAHI MpaBa AIOAMHU i OCHO-
BOIIOAOXHI CBOOOAH, [0 BUIIAUBAIOTD i3 3araAbHOI AEKAapariil IpaB AIOAUHH, 6YAI>-HKOI‘O
0a30BOro MXKHAPOAHOTO AOTOBOPY IIPO IPaBa AIOAUHU Ta OCHOBHOI koHBeHNii MOII,
YYaCHHUIIEIO SIKOI € AepPIKaBa, Ta MDKHApOAHOTro 3BH4aeBoro mpasa.” Lle koHTpacTye 3 He-
BH3HAYEHHM IAXOAOM, IpuitHATHM y [TpoekTi yroau 2019 p., sikuit oKycyBaBcst Ha “BCix
IpaBax AIOAUHY,” 36epiratoun mupoky cpepy sacrocysants.’’ Kpim Toro, B mpeamOyai
MiAKPECAIOETDCS, 0 KOMEPLIikHi MAITPUEMCTBA HECYTh BIAITOBIAQABHICTD 32 AOTPHMaHHS

# Lopez and Shea, “Negotiating a Treaty on Business and Human Rights,” 114.

* Douglass Cassel, “Ecuador’s Revised Draft Treaty: Getting down to Business,” Business and
Human Rights Resource Centre, 2019, https://www.business-humanrights.org/en/ecuador%E2%
80%99s-revised-draft-treaty-getting-down-to-business.

* Surya Deva, “The Draft is ‘negotiation-ready’, but are States Ready?” Opinio Juris BHR Symposium,
2020, https://opiniojuris.org/2020/09/08/bhr-symposium-the-business-and-human-rights-treaty-
in-2020-the-draft-is-negotiation-ready-but-are-states-ready/.

30 Ibid.

1 bid.

164 ISSN 2227-7153 Philosophy of Law and General Theory of Law 1/2021



PO3POBKA KOHLIEMLIIT KOPMOPATMBHOI MIZ3BITHOCTI B MIFKHAPOHOMY MPAB...

IPaB AIOAUHH, “30KpeMa i 4epe3 yHHUKHEeHHs CIPUYMHEHHs 00 CIIPUSHHS HETaTHBHOMY
BIIAMBY Ha IpaBa AloAMHH. Ile Aae 3MOT'y IPHITYCTHTH, IO AOTPUMAHHS IIPaB AIOAMHH
MO3Ke OyTH KpamuM 3a yropoxo, Hix 3a UNGP, xoua 1je He 30BCiM 3p03yMiA0. YHUKHEHHS
CIIpUYMHEHHS 460 CIpPUSHHS HEraTUBHOMY BIIAMBY HA ITPaBa AIOAMHU € AMIIE OAHHM
31 CoCco06iB, y SIKUI KOMITAHII IIOBUHHI AOAepPKyBaTUCs mpaBa AoauHu. OTxe, Apyruit
TIepeTASIHY THIl IPOEKT YTOAH, CXO%Ke, He OXOTAIOE MiAX0AY (06MexeHOro) “He HAMmKOAD.”
Kpim Toro, sik i npoext yroan 2019 p., neperasayTuii mpoekt yropu 2020 p. He BKAIOYa€e
MDKHAPOAHY KOPIIOPATHBHY KPHMIHAABHY BIATIOBIAQABHICT.>>

4. fxa opuduuna cura cmandapmy? JKopaeH i3 IPOEKTIB yroa He CTBOPIOE 06OB'SI3KIB
AAs kopropamniit. [Ipeambyaa Apyroro meperastHyToro mpoekry yroau 2020 p. MicTuTb
MIOAOXKEHHS], sIKe TOBOPHTb: “TliAKpecAoI0uH, 1[0 BCi KOMepIiiiHi I AIPHEMCTBA, HE3aAXKHO
Bip iX posmipy, cdepu AISABHOCTI, ONmepaIjiiHOro KOHTEKCTY, BAACHOCTI Ta CTPYKTypHu
HECYTb BIAIIOBIAQABHICTD 32 AOTPUMAaHHS BCiX IIPaB AropnHH.” 32 MDKHAapOAHHM IPaBOM
IpeaMOyAM yTOA He BBOXKAIOTHCS 0008 s13K0BUMHL>® OOpMyAIOBaHHS, BAKOPHCTAHE B IPOEKTI
YTOAH, 3HAYHOIO Mipoto ciupaersest Ha Kepisui npunnunu OOH, sk BupHO 3 Tabaunmi 2.

Tabauys 2. Texcr Kepisaux npunnunis OOH
MTOPiBHSAHO 3 TEKCTOM APYTOTO IePeTASTHyTOro MpoeKTy yroau 2020 p.

Kepisni npunyunu OOH

Lpyauii nepecnanymuii npoekm
yeoou 2020 p.

Kepisuuit mpuniun 11: Komepriiiai mianpuemcTsa

10 BOHY IMOBMHHI YHUKATH 3a31XaHb HA MpaBa
JIIOMMHU 3 OOKY 1HIIMX 0ci0 1 TOBUHHI yCYBaTH
HECTIPHUSTIMBI HACIIJIKU JUIs TIPaB JFOAUHH, 3 SIKUMHU
BOHH IIOB’SI3aHi.

Kepisuuit npunun 14: BignosinaasHICTh
KOMEPIIIHHUX TTiIPUEMCTB 3a JOTPUMAHHS [TPaB
JIIOJIMHU 3aCTOCOBYETHCS JIO BCIX MiAMPUEMCTB
HEe3aJIeXHO BiJl iX po3mipy, chepH TisITbHOCTI,
oTepaIiiHOr0 KOHTEKCTY, BIACHOCTI Ta CTPYKTYPH.
Kepisuuit npuniun 17 (a): [Hanexxne yBaxne
CTaBJICHHSI /IO MIPAB JIIOJMHH | TOBUHHE OXOILIIOBATH
HECTIPUATINBI HACHIIKH JUTS [IPaB JIFOJAMHH,

MOBHHHI IOTPUMYBATHCS TpaB TonuHu. Lle o3Havae,

[Tizkpecroroun, o BCi
KOMEPITiHI TiANMPUEMCTBA,
HE3JISKHO BiJI iX po3Mipy,

chepu AisUTBHOCTI, ONEPAIiTHOTO
KOHTEKCTY, BIACHOCTI

Ta CTPYKTypH, HECYTh
BIIMTOBIAIBHICTD 32 JJOTPUMAHHS
BCIX TIpaB JIIOJMHH, GKIIOUAIOHU
YHHUKaHHS CIIPUYMHEHHS YU
CHPUSIHHS HEraTUBHUM HACIIiIKaM
JUIsL TIPaB JIFOAMHH Yepe3 CBOIO
BIIACHY JISUTBHICTD Ta YCYHEHHSI
TaKUX HACHIJIKIB y pa3i iX
BUHHUKHEHHSI (KypPCHB JIOJIAaHO).

5> Nadia Bernaz, “Clearer, Stronger, Better? — Unpacking the 2019 Draft Business and Human Rights
Treaty,” Rights as Usual (2019), https://rightsasusual.com/?p=1339; Jelena Aparac, “BHR Symposium:
Business and Human Rights in Armed Conflicts — Exclusion of Corporate International Criminal
Liability from the Second Draft Treaty,” Opinio Juris (2020), http://opiniojuris.org/2020/.

3 Max H. Hulme, “Preambles in Treaty Interpretation,” University of Pennsylvania Law Review 164
(2016): 1281-343.
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Lpyauii nepeenanymuii npockm

Kepisni npunyunu OOH Yeoou 2020 p.

SIKI KOMEPIIHE i IMPUEMCTBO MOXKE CIIPHIIMHUTH
a00 CIIPUATH IIHOMY CBOEIO BIACHOIO JisUTHHICTIO
a00 sAKi MOXYTh OyTH O6e310CcepeHbO OB’ I3aHi

3 HOTO MisITBHICTIO, TIPOAYKIII€I0 UM TIOCTYTaMU
gepes Horo MTOBI BiTHOCHHU.

Ifeit myHKT 3 OAHOTO peYeHHS € EAMHMM ITOAOXKEHHSAM y APYroMy meperasHyTomy
MIPOEKTI YTOAHU, KU HATSIKA€ HA IeBHY POPMY KOPIOPATUBHOI MiA3BITHOCTI Ha MiX-
HapOAHOMY piBHi. PelTa IPOEKTY CTOCYEThCS AepXKAaBHUX 3000B’sI3aHb, IIOB A3aHHX
i3 3aXMCTOM IPaB AIOAMHH Bip KOPIOPAaTHBHUX 3AOBXMBAHb i TOro, AK BOHH IIOBHHHI
BUKOHYBATH Ili 3000B’3aHHS y CBOIX HAI[iOHAABHHX IIPABOBHX CHCTEMAX, BKAIOYAIOUH
BCTAaHOBAEHHA MEXaHi3MiB HAA€XKHOI KOPIIOPATUBHOI ITePEBiPKH, SKi CAip KOHTPOAIOBATH
Ha HaIlioHaAbHOMY piBHI. BesyM0oBHO, caM QakT TOro, IO Ije MOAOXKEHHS 3aKAAAEHO
B YTOAl, Xail HaBiTh i B IpeaMbyAi, CTBOPIOE $OPMY KOPIIOPATUBHOI MiA3BITHOCTI, sSIKa
€ CHABHIIIOIO, HI’K MIPOCTO cOIljiaAbHe OuYiKyBaHHS, BUKAaAeHe B KepiBHUX mpuHIUnax
OOH. OpHak i3 TOYKM 30Py IOPHAUYHOI CHAH KOPIIOPATUBHA MiA3BITHICTD Yy Apyromy
HeperassHyToMy npoekTi yroau 2020 p. € caabxor0. MOXAMBO, BOHA € HaBiTh CAAOIIOIO,
HDX KOpriopaTuBHa miA3BiTHICTH y Mopeai UDHR, ockiabku chopmyaboBaHa B mpeaMOyAai,
a He B Pe30AIOTUBHIN YaCTUHI YTOAH.

S. 3a donomozoto 5020 npoyecy oyiroemucs, Hi dompumyromocs cmandapmu? IleperasHy it
npo€eKT AoroBopy 2020 p. ciupa€eThcsl BUKAIOYHO Ha Hal[iOHAABHI ITPOIIeCH ITPaBO3acTOCY-
BaHHI, BKAIOYAI0UH eKCTpaTepuTopiaAbHi Mexanismu. 3riaHo 3i ct. 6 (1) AepkaBu “oBUHHI
3abesmeunTH, o6 iXHe HalliOHAAbHE 3aKOHOAABCTBO Iepepbadaro TpaHchopManifny
1 AA€KBaTHY CHCTEMY IOPUAMYHOIL BiATIOBIAQABHOCTI 3a MOPYLIEHHS IIPaB AIOAMHU abo
3AOBXXMBAHHS HUMH B KOHTEKCTi IIAIIPMEMHUIIBKOI AIIABHOCTI, BKAIOYAIOYH TY, KA MA€
TPaHCHALliOHAABHUIT XapakTep.”

6. Axi npoyecu npasosozo saxucmy icuyroms? ta 7. ki popmu sidwicodysanns docmynmi
nomepnisum? IIpoext yropu 2019 p. Bumarae Bip AepxaB “epeKTUBHHX, IIPOMOPIHHHUX
i cTpUMyIOYMX caHKLil Ta KOMIeHcaniil Ha kopucTp notepmianx” (ct. 6 (4)). Biabm pe-
TaAbHa iHpopMariis He HapaeTbest. CraTTs 13 mepepbavae CTBOPEHHS AOTOBIPHOTO OpraHy,
SIKMM 3MO>Ke OTPUMYBaTH PETYASIPHI 3BiTH Bip A€pXKaB 1 BUAABaTHU 3aKAIOYHI 3ayBakeHHs
11 3araAbHi KoMeHTapi.>*

3% Gabriela Kletzel, Andrés Lopez Cabello, and Daniel Cerqueira, “A Toothless Tool? First Impressions on
the Draft Optional Protocol to the Legally Binding Instrument on Business and Human Rights,” Business and
Human Rights Resource Centre, 2018, https://www.business-humanrights.org/en/a-toothless-tool-first-im-
pressions-on-the-draft-optional-protocol-to-the-legally-binding-instrument-on-business-and-human-rights.
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TakuMm YHMHOM, IO CTOCYETHCS MPABO3ACTOCYBAHHS, APYTHIl IePETASHY THH IIPOEKT
yroau HaOAMKAETHCS AO MPOrpeCUBHOI MOAEAI i MICTUTD IeBHI PpEKOMEHAALI I[OAO TOTO,
SIK AePIKaBU ITOBHHHI 3AIMCHIOBATH 320 e3edeHHsI KOPIIOPATUBHOI TiA3BITHOCTI BcepeArHi
KpaiHW, 30KpeMa i Yepe3 eKCTPaTepPUTOPiaAbHY IOPHCAMKIIIO, A€ II€ AOPEYHO. Yropa
nepepbavae HasIBHICTb AOTOBIPHOTO OPTaHy 3 IOPUCAUKIIEI0 BUKAIOYHO HAA AePXKaBaMH.
ITia yac meperoBopiB 3raAyBaBCs MXKHAPOAHHN GOPYM, KU 3MOXKe OTPUMYBATU CKapTH
IIPOTH KOPIIOpallili, aAe HUHI Bi Lji€l iael, 3Aa€ThCS, BiAMOBHAHUCS.>

3araaom Apyruil meperassHyTHI npoekT yropu 2020 p. Briaroe Hepimydy dopmy
KOPIIOPaTHBHOI MA3BITHOCTI, AAA€KY Bip O4iKyBaHb 6ararbox creikxoapepis.*® SIkimo
OCTATOYHHUI TEKCT yTOAU OyAe AOTPHMYBATHUCS I[bOT0 GOPMYAIOBAHHS, Pe3yAbTAT Oyae
HEBTIIIHUM AAsl 6araThoX opraHisanifl rpOMaASHCBKOTO CyCIiAbCTBA. MOKAMBO, 1€
GopMyAIOBaHHS € IiHOIO, IKY IOTPiOHO 3AMAATHTH, OO 3aAYIUTH AO Alasory Oiabime
AepkaB, 0co6AMBO 3 3axiaHO€EBpomeiichKoi Ta iHmoi rpynu 8 OOH, mo Mae BupinraabHe
3HAUeHHs AASL YCITiXy HOBOTO AOKyMeHTa. Le 1iAkoM MosKe OyTH Tak, ase s CTBEPAXKYIO,
10 TPOTPeCHBHA MOAEAD IIPOIIOHYE 30aAaHCOBAHY, TIOMIPKOBAHY AABTePHATHUBY, SIKY CAiA
HeperastHy TH. BupinraabHO0 0COOAUBICTIO ITi€l MOAEAI € BKAIOUEHHS IIPSIMUX 000B SI3KiB
KOPIIOpamiil IoAO IpaB AIOAMHM. Ha Moo AyMKY, Ile MUTaHHS MOASIPU3YBAAO AMCKYCIO.
Hacnpasai npsimi 0608B’s13k1 AAsL KOpIIOpaLift icHy:0Ts® y cdpepax MIKHAPOAHOTO IPaBa,
BiAMiHHUX BiA ITpaB AIOAUHH, HAIIPHKAQA, B eKOAOTiYHUX acoroBopax Ta Konsennii OOH
3 MOPCBKOTO ITPaBa, SIKi BpaXOBYIOTh 6araTo Aepxxas-yuacHuiip.”® HoBa yroaa, mo Bkarodae
IpsiMi 060B’I3KU LIOAO IIPAB AIOAMHH, OyAa 61 BaXXAUBHM KPOKOM yIIepep i, 6e3yMOBHO,
Oyaa 61 MporpecUBHUM PO3BUTKOM MIKHAPOAHOTIO IIPaBa, aAe 0e3 KAPAUHAABHUX 3MiH.

Hasnaku, HOBa yropa, mo BKAIOYHTh TPaHCHOPMALIIIHY MOAEAD KOPIIOPATUBHOI ITiA-
3BITHOCTI, OyAa 61 CyTTEBOIO 3MIHOW. YCi BapiaHTH MIXXHAPOAHOTO 3abe3nedyeHHs], sKi
06roBOPIOBAAUCH Y “TPaHCOPMALIIIHIN MOAEAL,” ITepeAGaYaroTh 3HAYHI 3MIHU AASL ICHYIOUHX
IIPaBOBUX PeXHMiB. TeXHi4Ha CKAAAHICTD i BapTiCTh, iMOBipHimIe 3a Bce, CIPUYHHATD
INOAITMYHUHA OIHip.

35 Lopez and Shea, “Negotiating a Treaty on Business and Human Rights,” 115; Carlos Lopez, “Struggling
to Take off? The Second Session of Intergovernmental Negotiations on a Treaty on Business and Human
Rights,” Business and Human Rights Journal 2 (2017), 36S; Chiara Macchi, “A Treaty on Business and
Human Rights: Problems and Prospects,” in The Future of Business and Human Rights, 63-885.

% Bernaz and Pietropaoli, “The Role of Non-governmental Organizations,” 287-311; Garrido, Law-
making, Civil Society.

57 Latorre Lépez and Felipe Andres, “In Defence of Direct Obligations for Businesses under International
Human Rights Law,” Business and Human Rights Journal 5(1) (2020): 56-83; David Bilchitz, “A Chasm
between ‘is” and ‘ought’? A Critique of the Normative Foundations of the SRSG’s Framework and the
Guiding Principles,” in Human Rights Obligations of Business: Beyond the Corporate Responsibility to
Respect? Eds. Surya Deva and David Bilchitz (Cambridge: Cambridge University Press, 2013), 107-37.
3% Deva, “Multinationals, Human Rights and International Law,” 27-49; Arnold, “Corporations and
Human Rights Obligations,” 255-75; Bernaz and Pietropaoli, “Developing a Business and Human
Rights Treaty,” 200-20.
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BucHoBoOK

Y wi#t ctaTTi p03p06AeHa KOHIJEIIIisl KOPIIOPaTUBHOI MiA3BITHOCTI 3TIAHO 3 MDKHAPOAHMM
IIPABOM i MPEACTaBA€HA aHAAITHYHA PaMKa, SKa IIePEKAAAAE KOPIIOPATUBHY MiA3BITHICTD Ha
cim ocHOBHUX eaeMeHTB (AuB. Ta6anmro 1). CTaTTs TaKOX IPEACTABASIE YOTHPH MOXKAUBI
MOA€Al KOPIIOpPaTUBHOI MiA3BITHOCTI, SIKi MOXYTb OYTH BKAIOYEHI B MAaOyTHIO YTOAY
BHR na ocnosi icaytounx cuctem (UNGP ta UDHR) a6o nponosuuiit (mporpecusna
Ta TpaHcdopMaLiiiHa MOAeA). BUKOpHCTOBYIOUM aHAAITHYHY PaMKYy, S CHCTEMaTHIHO
OIiHIOBaAA YOTHPH MOAEAI, 06 OTPUMATH IIOBHE YSIBACHHS IIPO MOXKAMBI BapiaHTH Ta
iX cmiBBipHOIIEHHS Mix coboro. [ToTim 5 POS3TrASHYyAQ iCHYIOUI IPOIO3HIIL IOAO Yroau
BHR, 3oxpema Apyruit meperassHyTuit mpoekt yroau 2020 p., mob mobayuTy, K BOHU
BIUCYIOTBCS B PAMKY Ta SKifl MOA€Al (MOAEASIM) BOHH CAiAYIOTD.

BmimeHHs npomno3uniit y e KOHTEKCT MiAKPEeCAHAO, IO CYYaCHUH MIAXIA € cAabxuM
i3 ITIOTASIAY KOPIIOPATHBHOI MIA3BITHOCTI, Ta HAKAAAEHHS YiTKUX IIPSIMUX 00OB’I3KiB I[OAO
IIPaB AIOAMHH Ha KOPIIOPaIlil IOTpe6ye posrasiay. Y IibOMy pO3yMiHHi IPOrpecHBHA MOAEAD
KOPIIOPATHBHOI IA3BITHOCT IIOEAHY€E aMOITHII PO3BUTOK MIXKHAPOAHOTO IIPaBa, 30epirardn
IpU IbOMY HYYKiCTb I[OAO BU3HAYEHHS IIPaB AIOAMHH, 00CSAr 000B'SI3KiB 1 CTBOpeHHs
AOTOBIPHOTO OpraHy, KOMIIETEHTHOIO IPUMMATHU ACP>KaBHIi 3BiTH 1 iHAMBiAYaAbHI TETHIIL
poTH Aep>KaB. Bee 11e, IMOBIpHO, 3pOOUTS i1 GiABILI IPHBAOAMBOIO AASI AEPXKaB i 3a0e3reunTs
3AOPOBHUIT TeMIT paTUiKaIlii.

© Haps Bepnas, 2021
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Haas Bepra3. Po3po6ka KoHIenii KOpIoparuBHOI MiA3BITHOCTI B MDKHAPOAHOMY IpaBi:
MoAeAi AAst Yroau mpo 6isHec Ta mpaBa AFOAMHH

AmnoTania. Y 1i#f cTaTTi cpopMOBaHa KOHIIEMITis KOPIIOPATUBHOI MiA3BITHOCTI 32 Mi>KHAP OAHUM
IIPaBOM i MPEeACTaBA€HA aHAAITMYHA PaMKa, sAKa IIePEKAAAA€ KOPIIOPATHBHY IIA3BITHICTD Ha CiM
OCHOBHHX eAeMeHTiB. I10TiM, BUKOPHCTOBYIOUH ITI0 aHAAITHYHY PaMKY, BOHA CHCTEMAaTH4HO OIiHIOE
YOTHPU MOAEAI, sIKi MOXYTb OyTH BUKOPHCTaHI B MaiOyTHi Yroal mpo 6i3Hec Ta ImpaBa AIOAMHM
(BHR): mopeanb Kepisuux npunnunis OOH 3 nuranb 6i3Hecy Ta NpaB AIOAMHH, MOAEAb 3araAbHOT
AeKAaparlii IpaB AIOAUHH, TIPOTPeCUBHA MOAEAD i TpaHCPopManifiHa MoAeAb. CTaTTs Mae Ha MeTi
3po6uUTH CBifl BHECOK Y IIeperOBOPHHUIL IIPOLeC MIOAO YTOAH PO Oi3HeC Ta IpaBa AIOAUHU Yepe3
PO3’SICHEHHS Pi3HUX BapiaHTIB | MOXXAMBHX KOMIIPOMICIB MK HUMH, 6epydr AO YBaru MOAITHYHI peaail.
Ypemri-pemnr, y cTarTi Ha KOPHCTD IOMUPEHHS YTOAM IIPO Gi3HeC Ta IIpaBa AIOAMHU AOBOAUTbCS
[IPOTPeCHUBHA MOAEAD KOPIIOPATHUBHOI ITiA3BITHOCTI, SIKa IOEAHYE aMOITHUIT PO3BUTOK MDKHAPOAHOTO
IIpaBa 3 PeaAiCTUYHHMMMU ITePCIEeKTUBAME AeP>KaBHOI MATPUMKH.

KarouoBi caoBa: 6i3Hec i [IpaBa AFOAMHU; YTOAQ; KOPIIOpATHBHA ITiA3BiTHICTS; KepiBHi npuHIminm
OOH 3 nuraHp 6i3Hecy i IpaB AIOAMHY; 3araAbHa AKAQPALIis IIPaB AFOAUHH.
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Haps Bepras. Pa3zpa6oTka KOHIENIMHE KOPIOPATHBHOM MOAOTYETHOCTH B MESKAYHAPOAHOM
npase: MopeAH AAst Coraamenusi 0 GM3Hece H IPABax YeAOBeKa

Annoranus. B oot craTbe cpopMUpoBaHa KOHIIEMLHSI KOPIIOPATHBHON IOAOTYETHOCTH COTAACHO
MEXAYHApOAHOMY IIPaBY U IIPEACTAaBACHA AHAAMTHYECKAS! PAMKA, KOTOPast paCKpbIBaeT KOPIOPATHBHYIO
IIOAOTYETHOCTb B BUAE CEMHU OCHOBHbIX 9A€MEeHTOB. 3aTeM, HCIIOAb3YsI 9Ty AaHAAUTUYECKYIO PAMKY,
ABTOP CUCTEMATUYECKH OL|eHUBAET YeTHIPE MOAEAH, KOTOPbIE MOT'YT OBITh HCIIOAB30BAHBI B OYAyILIeM
Cornanrennn o 6u3Hece U IIpaBax YeAOBEKa (BHR): Mopeab PyxoBopsmux npuaiunos OOH no
BOIIpOCaM OM3Heca U IIPaB YeAOBEKA, MOAEAb Bceoblielt Aoekaapaliu [paB YeA0BeKa, IPOrpeCcCUBHAS
MOA€Ab ¥ TPaHCPOPMAITHOHHASI MOAeADb. CTaThsl IMeeT LieAbIO BHECTH CBOY BKAQA B [IepErOBOPHBIH
nporiecc o CoraalieHuo o GU3Hece ¥ IPaBax YeAOBeKa ITyTeM PasbsiICHEHHsI PA3AMYHBIX BADHAHTOB
Y BO3MOXKHBIX KOMITPOMHUCCOB MEKAY HUMH, YIUTBIBAS IOAUTHIECKIE peaAru. B cTaTbe caeAaH BBIBOA
B [IOAB3Y [IPOTPECCUBHON MOAEAU KOPIIOPATUBHOM [IOAOTYETHOCTHU, KOTOPAsI COYeTaeT aMOHIINO3HOE
Pa3BHUTHE MEXXAYHAPOAHOTO IIPaBa C peaANCTUYHBIMU [IePCIeKTUBAMU FOCYAAPCTBEHHOM IIOAAEPIKKIL

KaroueBblie cA0Ba: 6U3HeC U [IPaBa YEAOBEKA; COTAAIIEHUE; KOPIOPATHBHAS IOAOTYETHOCTD;
PyxoBopsimue npuaruns: OOH o Bompocam OusHeca U 1paB 4eA0Beka; Bceobmast aexaaparms
IIPaB YeAOBeKa.

Nadia Bernaz. Conceptualizing Corporate Accountability in International Law: Models for
a Business and Human Rights Treaty

Abstract. This article conceptualizes corporate accountability under international law and
introduces an analytical framework translating corporate accountability into seven core elements.
Using this analytical framework, it then systematically assesses four models that could be used in
a future business and human rights treaty: the United Nations Guiding Principles on Business and
Human Rights model, the Universal Declaration of Human Rights model, the progressive model, and
the transformative model. It aims to contribute to the BHR treaty negotiation process by clarifying
different options and possible trade-offs between them, while taking into account political realities.
Ultimately, the article argues in favour of the BHR treaty embracing a progressive model of corporate
accountability, which combines ambitious development of international law with realistic prospects
of state support.

Keywords: business and human rights; agreement; corporate accountability; UN Guiding
Principles on Business and Human Rights; Universal Declaration of Human Rights.
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Introduction

entral and Eastern Europe has been since the creation of the United Nations one
of its five regional groups. This region spreads from Slovenia at the furthest west
point to the most Eastern points of the Russian Federation. Societies in Central
and Eastern Europe have in the past decades experienced systematic and wide-spread
business-related human rights abuses, which range from violations of equal treatment
and health and safety at work to protecting human dignity in the extractive industries."
Moreover, human rights defenders have generally and specifically in the field of business
and human rights often faced prosecution.” As a result, Central and Eastern European
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' See, for instance, BRIEFING: Business & Human Rights Challenges in Eastern Europe & Central Asia
(Business and Human Rights Resource Centre, 2015), https://media.business-humanrights.org/
media/documents/files/eeca-regional-briefing-february-2016.pdf; Workers and Minorities Bear the
Brunt of Abuse, Business & Human Rights in Eastern Europe & Central Asia, Business and Human
Rights Resource Centre, 2014, https://media.business-humanrights.org/media/documents/files/
media/documents/eeca-regional-briefing-may-2014.pdf; Jernej Letnar Cerni¢, Gorazd Justinek, and
Christian Bukor, “Spostovanje ¢lovekovih pravic v druzbah prve kotacije ljubljanske borze: raziskava
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countries share common recent history, culture and mentality.> Corporations in the
regions have often directly and indirectly interfered with the human rights of employees
and the wider populations. Business and human rights has in the past lagged behind
developments at the other continents and globally.* Most states have not been fully involved
in the preparation of soft law standards and potential binding standards on business and
human rights. For instance, recently only a few states participated at the negotiations for
the potential UN Business and Human Rights.* Moreover, only few scholars from the
region have been in past decades actively involved in research and building capacity on
business and human rights.

The UN Human Rights Council in June 2011 adopted the UN Guiding Principles on
Business and Human Rights as an authoritative international document on business and
human rights standards.” The Guiding Principles establish a three-fold framework of state
obligations and responsibilities in business and human rights. States have primary obligations
to protect individuals against business-related human rights abuses, corporations are to
respect and protect human rights, and thirdly state and corporations are to establish judicial,
quasi-judicial and non-judicial mechanisms to enforce corporate and state responsibility.
The UN Working Group has visited Azerbaijan and Georgia among the countries of Central
and Eastern Europe.® The UN Member States have been encouraged to adopt National
Action Plans to implement the UN Guidelines in their domestic systems.” So far 24 states
have adopted National Action Plans on Business and Human Rights, including 4 states

3 See, for instance, Lavinia Stan, ed., Transitional Justice in Eastern Europe and the Former Soviet Union,
(Routledge, 2009); Matej Avbelj and Jernej Letnar Cerni¢, The Impact of European Institutions on the
Rule of Law and Democracy: Slovenia and Beyond (Oxford, Hart, Bloomsbury, 2020).

+Jernej Letnar Cerni¢, “Mapping Business and Human Rights in Central and Eastern Europe,” Cambridge
Core blog of the Business and Human Rights Journal, December 2020, https://www.cambridge.org/core/
blog/2020/12/11/mapping-business-and-human-rights-in-central-and-eastern-europe/.

5 United Nations Open-ended intergovernmental working group on transnational corporations and
other business enterprises with respect to human rights, Legally Binding Instrument to Regulate,
in International Human Rights Law, the Activities of Transnational Corporations and other Business
Enterprises, 6 August 2020, Article 2 (1), https://www.ohchr.org/Documents/HRBodies/HRCouncil /
WGTransCorp/Session6/ OEIGWG _ Chair-Rapporteur second revised draft LBI on TNCs_and
OBEs_with_respect_to_Human_Rights.pdf; Jernej Letnar Cerni¢ and Nicolas Carrillo-Santarellj,
eds., The Future of Business and Human Rights: Theoretical and Practical Considerations for a UN Treaty
(Cambridge; Antwerp; Portland: Intersentia. cop., 2018).

¢ Beata Faracik, Jernej Letnar Cerni¢ and Olena Uvarova have in 2019 founded the Central & Eastern
European Business & Human Rights Association (https://pihrb.org/ceebhra/).

7 UN, John Ruggie, Protect, Respect and Remedy: A Framework for Business and Human Rights: Report
of the Special Representative of the Secretary-General on the Issue of Human Rights and Transnational
Corporations and Other Business Enterprises, A/HRC/8/S (7 April 2008).

$ “UN Working Group on Business and Human Rights, Country visits of the Working Group,” United
Nations Human Rights. Office of the high Commissioner, accessed May 4, 2021, https: //www.ohchr.org/
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? See for a detailed study: Humberto Cantu Rivera, “National Action Plans on Business and Human
Rights: Progress or Mirage?” Business and Human Rights Journal 4(2) (2019): 213-37.
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from Central and Eastern Europe (Czech Republic, Lithuania, Poland and Slovenia).'
Georgia and also recently Ukraine'' adopted its action plan as a part of its national action
plan on business and human rights."> The Russian Federation as the largest country in
Central and Europe has so far not adopted the National Action Plan." This article will
briefly analyse contours of the National Action Plans on Business and Human Rights
of the Czech Republic, Poland, Lithuania, Georgia, Ukraine and Slovenia by examining
their qualities and deficiencies. It argues that the field of business and human rights in
Central and Eastern Europe should be strengthened in order to effectively protect the
human dignity of rights-holders.

I. National Action Plans on Business and Human Rights
in Central and Eastern Europe

This section describes and examines all six National Action Plans on Business and
Human Rights that have been so far adopted in Central and Eastern Europe. Moreover,
it provides some recommendations on the improvement of those National Action Plans.

1. National Action Plans on Business and Human Rights of the Czech Republic

The Czech Republic launched its National Action Plan in February 2017."* It is divided
in three parts and follows the tripartite structure of the UN Guiding Principles. As for
state obligation to protect, it includes detailed list of actions in several subfields such as:

Publication and dissemination of existing documents, education and awareness-raising, Criminal
liability of legal persons in the field of human rights, Disqualification of a member of a body,
protection of social service clients, Most serious infringements of working conditions, Trade
in military equipment, Supply chains and conflict minerals, Non-financial reporting, public

19“UN Working Group on the issue of human rights and transnational corporations and other business

enterprises, State National Action Plans,” United Nations Human Rights. Office of the high Commissioner,
accessed April 20, 2021, https://www.ohchr.org/EN/Issues/Business/Pages/NationalActionPlans.
aspx.

! See, for instance, Nadia Bernaz, “Implementing the UNGPs in Eastern Europe: Is Ukraine the Example
to Follow?” Rights as Usual, March 29,2021, https://rightsasusual.com/2p=1404; Dafina Gercheva and
Nicolaj Sonderbye, “Responsible Business Conduct Accelerates Social and Economic Development,”
UNDP Ukraine, February S,2021, https://www.ua.undp.org/content/ukraine/en/home/blog/2021/
responsible-business.html#.YCPOcYZMD10.twitter-.

12 “UN Working Group on the issue of human rights and transnational corporations and other business
enterprises, State National Action Plans,” United Nations Human Rights. Office of the high Commissioner,
accessed April 20, 2021, https://www.ohchr.org/EN/Issues/Business/Pages/National ActionPlans.
aspx

'3 Exarepuna Aprcrosa, “Busnec u pasa ueaosexa B Poccun,” Esponeiickuil yenmp no npasam 4erosexa
Broaremens 23 (2015): 8-9.

14“Czech Republic,” National Action Plan for Business and Human Rights, 2017-2022, accessed May 4,
2021, https://www.ohchr.org/Documents/Issues/Business/NationalPlans/NationalActionPlan
CzechRepublic.pdf.
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procurement, State aid, guarantees and subsidies, enterprises and companies in which the state
has a shareholding, and External policy."

The plan notes that “human rights standards encapsulate not only alegal commitment,
but also moral and ethical responsibility independent of state authority and its enforcement
of the law.”’¢ It adds that “respect for human rights is both a legal obligation and the
least that can be expected of business ethics.”'” As for the access to remedy, it focuses
among others on access to courts, collective actions and alternative and online dispute
resolution, by specifying the name of concrete projects and measures to be adopted
to reach the deadline."® The Czech National Plan is overall well prepared and goes
very in detail concerning state and corporate human rights obligations in business and
human rights. It has distinguished itself from other National Action Plans in Central
and Eastern Europe that it includes goals, timeline and indicators, which enable
measurements of the set commitments concerning state and corporations and access
to remedy. The Ministry of Human Rights is reported to have regularly supervised the
implementation of the Plan."

2. National Action Plans on Business and Human Rights of Georgia

Georgia adopted its National Action Plan on Business and Human Rights in 2018 as
part of its National Plan on Human Rights.* Its Chapter 25 includes several objectives
in the area of business and human rights. It does not, however, follow the structure of
the UN Guiding Principles. It includes among others the following objectives: “25.21.1.
Ensure support and political implementation for UN main principles concerning business
and human rights,”*' “25.22.1. Conduct appropriate actions with the aim to ensure
support and political implementation for UN main principles concerning business and
human rights,”** “25.23.1. Ensure awareness rising about UN main principles concerning
business and human rights,” “25.24.1. Promote popularisation and elaboration of manual

document on UN main principles concerning business and human rights,”* “25.25.1.

15 “Czech Republic,” National Action Plan for Business and Human Rights, 2017-2022, accessed May 4,
2021, https://www.ohchr.org/Documents/Issues/Business/NationalPlans/NationalActionPlan
CzechRepublic.pdf. 9-28.

16 Ibid, 29.

17 Ibid.

18 Ibid, 41-51.

19 “Czechia,” National Action Plans on Business and Human Rights, accessed May 4, 2021, https://
globalnaps.org/country/czech-republic/.

* “UN Working Group on the issue of human rights and transnational corporations and other
business enterprises, State National Action Plans, Georgia,” United Nations Human Rights. Office of
the high Commissioner, accessed May 4, 2021, https://www.ohchr.org/EN/Issues/Business/Pages/
NationalActionPlans.aspx.

2! Ibid.

2 Ibid.

2 Ibid.

1/2021 Oinocodia npasa i 3aransHa Teopia npasa  ISSN 2227-7153 177



Jernej Letnar Cerni¢

Ensure conducting appropriate actions for public servants about UN main principles
with the aim to provide information and raise awareness,”* “25.26.1. Raise awareness
for the staff of judicial authority and investigative structures concerning human rights,”
“25.27.1. Ensure awareness rising about legal risks assessment for companies with the aim to
prevent human rights violation™‘ and “25.28.1. Ensure strengthening high standard issues
containing mechanisms, including out-of-court appeal.”*” The Georgian National Action
Plan does not provide for detailed commitments, goals and indicators state and corporate
obligations in the field of business and human rights. As a result, it is of programmatic
legal nature that does not grant rights-holders with the effective access to remedy. The UN
Working Group on Business and Human Rights observed in the Statement at the end of
visit to “Georgia that the content of the chapter on business and human rights should be
improved post-2020 to capture fully all recommendations of the baseline assessment as
well as our June 2020 report to the UN Human Rights Council”** It urged the government
to “...also consider developing a comprehensive National Action Plan on Business and

Human Rights as per the guidance provided by the Working Group.”*

3. National Action Plans on Business and Human Rights of Lithuania

Lithuania introduced in February 2018 its National Action Plan on Business and Human
Rights as the first state in Central and Eastern Europe.* The Plan spans on only 6 pages,
however it follows three pillars of the UN Guiding Principles. Lithuania recognized in its
National Action Plan that it carries a positive obligation to ensure that companies in the
Lithuanian legal order do not interfere with the human rights and freedoms of individuals.*!
Lithuania has so far not played a significant role in the international community in business
and human rights. As a rule, with a few exceptions, it has not actively participated in
global debates on business and human rights, as only a few experts and non-governmental
organizations have been active in this field. Government authorities have so far too often

* “UN Working Group on the issue of human rights and transnational corporations and other

business enterprises, State National Action Plans, Georgia,” United Nations Human Rights. Office of
the high Commissioner, accessed May 4, 2021, https://www.ohchr.org/EN/Issues/Business/Pages/
NationalActionPlans.aspx.

25 Ibid.

26 Tbid.

27 Ibid.

2% “Statement at the end of visit to Georgia by the United Nations Working Group on Business
and Human Rights, Tbilisi, 12 April 2019,” United Nations Human Rights. Office of the high
Commissioner, accessed May 4, 2021, https: / /www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.
aspx?NewsID=24474&LangID=E.

» Ibid.

39 “UN Working Group on the issue of human rights and transnational corporations and other business
enterprises, State National Action Plans, Lithuania,” United Nations Human Rights. Office of the
high Commissioner, accessed May 4, 2021, https://www.ohchr.org/Documents/Issues/Business/
NationalPlans/Lithuania NationalPlanBHR.pdf.

31 bid, 1-2.

178 ISSN 2227-7153 Philosophy of Law and General Theory of Law 1/2021



CONTOURS OF NATIONAL ACTION PLANS ON BUSINESS AND HUMAN RIGHTS...

confused business and human rights with discussions on corporate social responsibility.
Initiatives for respect for human rights in the economy are present in Lithuanian society,
but in rare cases they have exceeded corporate social responsibility initiatives such as
philanthropy, donations and charitable campaigns.** As for the access for remedies,
the state has among others committed to introduce the possibility of class action in
administrative procedure and to encourage self-regulation of business.** The Lithuanian
Action Plan is somehow limited in nature and its extent. Perhaps this can be explained
by its early adoption. The Lithuanian government has in spite of earlier commitments so
far not established any Working Group for supervision of implementation. Nonetheless,
it seems to be working on the 2nd version of its National Action Plan.**

4. National Action Plan on Business and Human Rights of Poland

Poland is one of the largest economies in Central and Eastern Europe and one of
the most advanced countries as to the developments in Business and Human Rights.*
The National Action Plan on Business and Human Rights of Poland was adopted in May
2017.% 1t is divided into three parts and implementation of the National Action Plan.
It is well prepared and it includes 58 pages. The Polish government notes that “is sending
a clear signal to entrepreneurs, pointing out that the obligation to apply the UN Guiding
Principles is the best way to promote a responsible approach to conducting business
activity and thus implementing other international standards, including the OECD
Guidelines for Multinational Enterprises.”” As for access to the remedy, the National
Action Plan notes that “the Polish legal system provides people who have been victims of
human rights violations in the context of a broadly defined economic activity with a range
of legal measures to seek judicial protection.” It adds that “access to these instruments
is wide and allows appropriate remedial action to be taken, depending on the nature of
the violation.® Although the Polish National Action Plan is a textbook example of good
practices concerning business and human rights in Central and Eastern Europe, it has
much room for improvement. The Polish government should in the Second version of
the Action Plan include more detailed commitments in different areas of business and
develop indicators and deadlines to measure business and human rights in practice.

32 “UN Working Group on the issue of human rights and transnational corporations and other business

enterprises, State National Action Plans, Lithuania,” United Nations Human Rights. Office of the
high Commissioner, accessed May 4, 2021, https://www.ohchr.org/Documents/Issues/Business/
NationalPlans/Lithuania_NationalPlanBHR.pdf, 5-6.

33 1bid, 6.

3% “National Action Plans on Business and Human Rights, Lithuania,” United Nations Human Rights.
Office of the high Commissioner, accessed May 4, 2021, https://globalnaps.org/country/lithuania/.
35 Beata Faracik, “Biznes i prawa cztowieka. Odpowiedzialno$¢, korzysci, etyka,” Rzeczpospolita, February
28,2018, https://www.rp.pl/.

36 Polish National Action Plan for the Implementation of the United Nations Guiding Principles on
Business and Human Rights 2017-2020, Council of Ministers, 29 May 2017.

¥ Ibid, 28.

8 1bid, 37.
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S. National Action Plan on Business and Human Rights of Ukraine

The development of the Ukrainian National Action Plan has been along process, which
started in 2017.* Ukraine first published the National Baseline Assessment on Business and
Human Rights in 2019.* Ukraine thereafter published a National Action Plan on Business
and Human Rights in March 2021.*' It is part of the national human rights action plan
of the Republic of Ukraine.* The chapter on business and human rights is only 2 pages
long. Nonetheless, it notes that “business entities should apply a human rights approach
in conducting business activities;” and “access to effective remedies should be guaranteed
to victims of human rights violations related to business operations.”* Nonetheless, it
includes several indicators that could be used when measuring the respect for business
and human rights in practice.** The adoption of a chapter on business and human rights
within the Ukrainian National Action Plan on Business and Human Rights is certainly
the step in the right direction. It remains to be seen how the chapter will be implemented
in practice and if Ukraine will in future adopt a stand-alone National Action Plan on
Business and Human Rights.

6. National Action Plan on Business and Human Rights of Slovenia

The structure of the action plan of the Republic of Slovenia partially follows the
UN Guide ding principles.* It was launched in November 2018. The National Action
Plan of Slovenia includes commitments as to pillar 1 and pillar 3. Pillar 2 on corporate
responsibility for human rights has not been included in the special chapter. Nonetheless,
the Action Plan recognizes that corporations have constitutional and statutory obligations
concerning human rights. The Action notes that corporations that “...must comply with
the Constitution and the laws of the Republic of Slovenia, as well as generally recognised
standards and principles and the rules of international human rights law.”** Nonetheless,
the absence of individual chapters on the obligations of corporations to respect human
rights is difficult to understand, as there is already a legal basis for it in the Slovenian
domestic legal system. Such a text contradicts the current constitutional system, which

3 “Ukraine,” National Action Plans on Business and Human Rights, accessed May 4, 2021, https://
globalnaps.org/country/ukraine/.

* Business and Human Rights National Baseline Assessment Executive Summary, https:/ /legalforum.nlu.edu.ua/
wp-content/uploads/2019/06/executive-summary.pdf.

# “Ukraine,” National Action Plans on Business and Human Rights.

# Ibid.

# Decree of the President of Ukraine, no. 119/2021, On the National Strategy for Human Rights, unofficial
English translation, 4, accessed May 4, 2021, https://globalnaps.org/wp-content/uploads/2021/05/
ukrainian-bhr-chapter-2021-unofficial-english-translation.pdf.

* Ibid.

* National Action Plan of the Republic of Slovenia on Business and Human Rights, November
2018, accessed May 4, 2021, https://www.ohchr.org/Documents/Issues/Business/NationalPlans/
Slovenia_EN.pdf.

% Ibid, 11.
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already requires companies to respect and protect human rights.*” Corporations are
to respect the Constitution and the laws of the Republic of Slovenia.* The Plan list
among priorities of Slovenia in its implementation the following areas: “Prevention of
discrimination and inequality, and promotion of equal opportunities;”* “Promotion and
protection of fundamental workers’ rights, also in transnational businesses and along the
entire production chain;”*° “Prevention of, and fight against, trafficking in human beings; '
“Environmental protection, nature conservation, sustainable development;”** and “Human
rights due diligence.”** It appears that the Slovenian state could have perhaps shown a clearer
commitment that corporations operating in Slovenia must respect and protect human
rights.>* The absence of a clear message in the action plan that corporations to respect
and protect human rights in the Slovenian legal system diminishes the importance of the
entire action plan.* The Slovenian government has through its Ministry of Foreign Affairs
since the adoption of the National Action Plan regularly supervised its implementation.*
It has mostly focused on the activities of the state-owned corporations.’” Nonetheless, the
Slovenian government should in the implementation system further develop indicators
and set deadlines for implementation of its and corporate commitments concerning
business and human rights. The measurement of human rights compliance of businesses
will illustrate a real-life picture of business and human rights in Slovenia.

Il. Challenges Concerning National Action Plans on Business and Human Rights
in Central and Eastern Europe

States must protect the individual against violations by private entities and exercise
control over companies that are allegedly involved in human rights violations on their
territory, and increasingly also control companies when operating outside its borders.
National Action Plans on Business and Human Rights are generally summaries of national
laws and/or of non-binding commitments. Several authors have in the past argued that they
cannot provide rights-holders with an effective access to justice for business-related human
rights commitments.*® The existing National Action Plans of Central and Eastern European
states are in that regard no exception. Only a few states in Central and Eastern Europe

% Jernej Letnar Cerni¢, “Clovekovo dostojanstvo v gospodarstvu,” IUS-INFO, 1 December 2017.

8 Ibid.

* National Action Plan of the Republic of Slovenia, 6.

30 Ibid.

3! Ibid.

52 Ibid.

53 Ibid.

St Ibid.

5 Ibid.

56 Cerni¢, “Business and Human Rights in Slovenia.”

371bid. See also Government of Slovenia, Business and Human Rights, accessed April 20,2021, https://
www.gov.si/en/topics/business-and-human-rights/.

3% See, for example, Rivera, “National Action Plans;” Beata Faracik, Implementation of the UN Guiding
Principles on Business and Human Rights, European Parliament, February 2017.
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have so far adopted National Action Plans. On the other hand, the adopted four or five
National Action Plans substantially vary in the quality and extent of state pronouncements
on their and corporate responsibilities. For instance, National Action Plans on Business
and Human Rights of Georgia and Lithuania do not entail detailed commitments and
indicators, as they focus more on general and programmatic commitments. On the other
hand, the National Action Plans on Business and Human Rights of the Czech Republic,
Poland and Slovenia are in pair with best practices concerning National Action Plans. One
of the deficiencies of National Action Plans at the global level has been that they often
lack goals, timelines for implementation and indicators, which enable measurements of
the set commitments. Such has been also the case with most Action Plans in Central and
Eastern Europe. With the exception of the Czech National Action Plan, National Action
Plans in Central and Eastern Europe do not include goals, timeline and indicators. States
could strengthen supervision of the implementation of National Action Plans by improving
the rule of law and quality of domestic systems by drafting goals, indicators and setting
timelines for their implementation.

As for the implementation of National Action Plans, not all states have established
periodic supervisions mechanisms. The implementation of business and human rights
standards has been in the past decades as both state and corporate actors have not been
able or willing to efficiently protect the rights of individuals.”® Most countries in the region
lack capacity both in their institutions and civil society to effectively address business-
related human rights challenges. As a rule, much of the challenges in the business and
human rights in the region have been connected to the general problems of the rule of
law, weak institutions and limited access to justice in the case of human rights violations.
As aresult, the international community should support building capacity, knowledge,
fairness, impartiality and independence concerning business and human rights in order
to strengthen both civil society and government resilience to address business-related
human rights abuses.® One of the ways for states to illustrate commitment to business
and human rights is to develop a National Action Plan with detailed goals and deadlines
to achieve them. In this way, civil society and state institutions could periodically
supervise and measure how states and corporations comply with business and human
rights standards such the UNGPs. As a rule, the reform of business and human rights
requires strong institutions and the rule of law, which effectively safeguards human

dignity of the rights-holders.
Ill. Way Forward

There is much room for improvement in the area of business and human rights in
Central and Eastern Europe. Business-related human rights abuses are not uncommon in
the region. In some countries business-related human rights abuses are even systematic
and general. As aresult, there is a great need for accountability for business-related human

% Cerni¢, “Mapping Business and Human Rights.”
 Tbid.
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rights abuses. The general rule of law situation is far from ideal in the countries of Central
and Eastern Europe. The rule of law in most countries in the region suffers due to the
weak institution, corruption and collision of state and private interests. Rights-holders
in the regions have often been voiceless in enforcing state and corporate accountability
for business-related human rights abuses. Judiciaries are often not capable of providing
the right to fair, independent and fair trial for victims of human rights violations.*' Tens
of thousands of individuals from the region have since more than two decades turned
themselves to the European Court of Human Rights.®* As, business-related human rights
abuses have been an example of general and systematic violations.

The largest corporations in the region are often state-owned or connected to the
highest government circles. States carry primarily obligations to respect, protect and fulfil
human rights in the area of business of human rights and beyond. Their obligations are
even greater in the context with state-owned corporations. Simultaneously, corporations
have complementary negative and positive obligations to respect human dignity of the
rights-holders. In the context of corporate governance, it is indispensable that corporations
translate their rhetorical commitments in practice and to invest more resources in human
resources that will be able to supervise the compliance of their operations. The progress in
business and human rights hinges on the strengthening of the rule of law and institutions
in those states. As a result, corporations in Central and Eastern Europe are to integrate
respect for the rule of law at all levels of their business operations. Nonetheless, the step
forward for business and human rights in the region would be that also the rest of countries
in the region adopt National Action Plans and that they establish effective supervision
of National Action Plans. States in Central and Eastern European are to work towards
improving the rule of law and access to justice for victims of business-related human rights
abuses. The field of business and human rights in Central and Eastern Europe requires
reforms in order to effectively protect human dignity of rights-holders.

©]J.L. Cerni¢, 2021
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I7Iep1-1e171 Aernap Yepand. KoHTypH HanjiOHAABHHUX ITAQHIB Aifl IOAO Gi3HECY Ta IPAB AFOAMHH
B IlenTpaasnHiit Ta Cxignift EBpomi

Anoranis. Lentpassta i Cxipna €Bpora 4acTo cTaBasa 06’ eKTOM 06I‘OBOpeHHH i gac peb6aris
1po 6i3Hec i paBa AropnHuU. KpalHu B IIMX perioHax MaroTh CIIABHY iCTOPI0, AOCBiA i KyabTypy. [IpaBa
AOAVIHU 11 OCHOBHI CBOOOAY B MIHYAOMY CHCTEMATHYHO MOPyLryBaAuCs. ITicast mporeciB oeMoKpa-
TH3ALi] KPAaIHU ITOCTPAKAAAY Bip HU3KY OPYIIEHD [IPAB AFOAVHY, [T0B sI3aHKX i3 HuMu. Koproparii
B perioHax 4acTo HpsiMO 260 OIIOCEPEAKOBAHO BTPYIAIOThCSI Y [IPABA AIOAMHH i CYCITIABCTBA 3aTAAOM.
Bisnec i mpaBa AIOAMHM B MHHYAOMY BiACTaBaAM Bia TAOOAABHUX MOAiM TaKOX yepes BIACYTHICTb
IIOTEHIIiaAy Ta 3araAbHOI HE3AAOBIABHOI CUTYaIlil 3 IIPAaBaMH AIOAUHU.

YV 1i#t cTaTTi OIIMCaHI I 06r0130peHi KkoHTypu HartioHaAbHUX ITAQHIB Al i3 6i3Hecy Ta IPaB AIOAMHU
Yexii, IToasmi, Autsy, I'pysii, Ykpainu Ta CA0BeHil Kpi3b MPU3MY IX CHABHUX i CAAOKHX CTOPIH.
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Crsepaxyerbes, mo cdepa 6izHecy i mpas Aroarau B L]enTpaasHiit ta Cxipnii EBpori 3pobraa Kpox
yIiepeA 3a OCTAHHE AeCSITUAITTSE 3 MOMeHTY yxBaseHHs Kepisuux npunnunis OOH 3 nutans 6isHecy
Ta IpaB AIoAUHH. [TpoTe IpaBa AIOAMHU CAiA i AQAl BTIAIOBATH B SKUTTSL, 1106 epeKTUBHO 3aXHUIATH
AFOACBKY TiAHICTD HOCIIB IJX IIPaB.

KarouoBi caoBa: 6isHec i IIpaBa AIOAMHH; KOPIIOPAaTHUBHA BiAIOBIAQABHICTD; AFOACHKA TiAHICTD;
BepXOoBeHCTBO IpaBa; LlenTpasbHa i CxiaHa €Bporma.

Epneit Aernap Yepuud. KoHTYpbI HaMOHAABHBIX IIAQHOB AEHCTBHI B 06AacTH Gu3Heca
M npas YeroBeKa B IlenTpasbHoit m Bocrounoit EBpomne

Annotanus. Ilentpasshas u Bocrounas EBpona yacto craHOBHAACh 06bEKTOM 0OCYKACHUSI
B X0A€ AebaToB 0 Ou3Hece U IpaBax YeaoBeKa. CTPaHBI B 9TUX PETHOHAX UMEIOT OOLIYIO HCTOPHIO,
OIIBIT 1 KYABTYPY. [ IpaBa geA0BeKa 1 OCHOBHBIE CBOOOABI B IIPOILIAOM CHCTEMATHYECKU HAPYLIAAUCH.
ITocae mporieccoB AeMOKpaTH3aLUK CTPAHBI TOCTPAAAAK OT IIEAOTO PSIAQ HAPYIIEHHI IIPaB YeAOBeKa,
CBA3aHHBIX ¢ HUMHU. Kopropanuu B pernoHax 4acTo IpsMO HAU KOCBEHHO BMEIIMBAIOTCS B IIpaBa
JeAOBeKa U obmjecTBa B eAoM. BusHec 1 npaBa 4eA0BeKa B IPOILIAOM OTCTABAAHM OT TAOOAABHBIX
COOBITHII TAKKE U3-32 OTCYTCTBIS IOTEHIMAAA U OOILeil HEYAOBACTBOPUTEABHOM CHTYALIUH C [IPaBaMU
JeAOBeKa.

B 27011 cTaTbe OIHCAHBI U OOCY>KAEHBI KOHTYpHI HallmoHaABHBIX IIAQHOB AEHCTBUI B 06AACTH
OusHeca u 1pas yeaoBeka Jexun, [Toabmn, Autssl, [pysun, Ypanss: u CAOBEHHU CKBO3b IIPUMY
HX CHABHBIX M CAAOBIX CTOPOH. YTBep)KAAeTCsI, 4To cdepa Or3Heca U pas yeaoBeka B LleHTparbHOI
u Bocrounoit EBpome cpeaana mar Brepep 3a mocAepHee AGCATHACTHE C MOMEHTA IPHHATUA
PyxoBoASIIIUX IPHHIUIIOB [0 BompocaM busHeca u npas yeaoBeka OOH. Tem He meHee, npaBa
YeAOBEKA CAEAYET U AAABIIE BOIAOIIATH B XKU3Hb, YTOOBI 3P PEKTUBHO 3ALIUINATH Y€AOBEIECKOEe
AOCTOMHCTBO HOCHTEAEH ITPaB.

KaroueBbie cA0Ba: OH3HEC U ITPaBa YeAOBEKA; KOPIIOPATHBHASI OTBETCTBEHHOCTD; Y4EAOBEIECKOe
AOCTOMHCTBO; BEPXOBEHCTBO 1paBa; LlenTpasbHas u Bocrounas Espoma.

Jernej Letnar Cernié. Contours of National Action Plans on Business and Human Rights
in Central and Eastern Europe

Abstract. Central and Eastern Europe has been often overseen in the debates on business and human
rights. Countries in the regions share a common history, experience and culture. Human rights and
fundamental freedoms were in the past systematically and generally violated. Since democratisation,
countries have suffered from a wide range of related human rights abuses. Corporations in the
regions have often directly and indirectly interfered with the human rights of employees and the
wider communities. Business and human rights has in the past lagged behind global developments
also in the light of the lack of capacity and general deficient human rights situation. This article
describes and discusses contours of the National Action Plans on Business and Human Rights of the
Czech Republic, Poland, Lithuania, Georgia, Ukraine and Slovenia by examining their strengths and
deficiencies. It argues that the field of business and human rights in Central and Eastern Europe has
made a step forward in the last decade since the adoption of the United Nations Guiding Principles
on Business and Human Rights. Nonetheless, human rights should be further translated into practice
to effectively protect human dignity of rights-holders.

Keywords: business and human rights; corporate accountability; human dignity; rule of law;
Central and Eastern Europe.
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Introduction

tates have international obligations to protect human rights, assumed through the

ratification of treaties. This obligation to protect implies care, including in relation to

the conduct of third parties. This is the post-World War II configuration, forged in
the face of the failure of states to protect their own populations. Before that, the protection
of human rights was considered only as a domestic matter.

The development of the globalised economy, the decolonisation process of the 1960s
and the need to seek new markets have forged a new form of exploitation of the countries of
the global south. States became involved in bilateral investment agreements, guaranteeing
financing for works and activities that would boost their economic development. As entering
those agreements, States failed, however, to establish guarantees for the protection of the
human rights of their citizens, with terrible consequences to this day.

On the path to promoting development, economic activities exploit natural resources
and people. To protect the rights of its citizens, the state may be in breach of investment
agreements. Disputes are resolved in arbitration tribunals that are based on the agreements
signed, not on international rules for the protection of human rights.
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The negative impacts that economic activities can have on human rights are even more
visible in times of crisis, when it is necessary to bring together the efforts of all actors to
address an economic, social or health problem. This is not different in Latin America and
in Brazil. The new health crisis caused by the pandemic of COVID-19 poses enormous
challenges for States, businesses and individuals. States must organise themselves to
protect their populations from contagion, while not abusing their rights to privacy and
freedom; they must provide their populations with vaccines, while maintaining the
financial conditions to maintain other public policies. Companies face the challenges of
maintaining profits, while protecting their workers by providing masks and alcohol gels,
facing a reduction in the workforce and observing a decrease in consumption. People,
especially the poor, face a drastic fall in their income due to government measures
restricting movement.

On the other hand, the pandemic also provides us with the opportunity to observe
problems and propose solutions. The Brazilian Executive Branch have adopted conducts
that violate human rights; denying science and discouraging preventive measures against
the contagion of the virus, all this under the justification that it was necessary to maintain
economic activity. We also observed companies that did not respect signed contracts,
that dismissed people en masse, that transferred the negative impact of the pandemic to
the weakest part of their business relationships. These conducts reflect the absence of
adequate state regulation to demand companies to act otherwise.

Such conduct by States and companies has worsened the terrible conditions in which
people would already be if only the pandemic had imposed its impacts on them. The actions
of states and companies have worsened these impacts and lead to reflection on the urgent
need for a new configuration of state-individual-businesses relations.

The relationship between these violations, the lack of effective mechanisms to address
them and the Ius Constitutionale Commune for Latin America (ICCAL) must be made.
It is intended to demonstrate that the ICCAL presents a rationale capable of providing
a basis for conduct that leads to more satisfactory responses in the fight against human
rights violations committed by private entities.

I. Some Background

The world had the chance to observe the negative impacts on rights derived from economic
activities when hit by the 2018 financial crisis. Instead of using momentum to generate
legislative changes that could respond better another crisis in the future, governments
have helped those who helped creating chaos. Despite the profits that companies directly
involved with the causes of the crisis continued to make, there was no radical change in the
system that would allow them to be held accountable for negative impacts. The absence
of companies’ accountability is also the harsh reality in Brazil.

The present text aims at correcting what it identifies as a historical mistake made by the
countries of the global south in the 1970s, when they failed to act in an internationally
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coordinated manner, with terrible and persistent consequences for Latin America. In the
1970s, the United Nations discussed the drafting of a Code of Conduct for Transnational
Corporations,' and in the early 1980s, driven — among other things — by the flow of
investments to developing countries, these very countries adopted conducts that were not
harmonized among themselves. This caused, at least, the rejection of the Code of Conduct
mentioned. Moreover, these investments and the way in which they were regulated led to
the normalization of the idea that relations between economic activities and states should
reflect strong regulation for state conduct on the one hand, but only voluntary adoption
measures for companies.

This somewhat unequal relationship is built on a contractual framework - bilateral
investment contracts — that establishes protective rules for investors and a specific forum
for settling disputes, the arbitration courts. This structure allows investors to protect their
investments, including against constitutionally legitimate claims by states.” Far from
trying to explain how these structures are put into operation in this text, we merely wish
to point out their existence and the difficulty for states to impose domestic rules that
protect their citizens when faced with the power of investors — that is, even when they
want to implement rules that protect human rights, states encounter obstacles imposed
by the structures created to enable investments to be received. This path, trodden in the
1960s and 1970s, was paved by other situations that led to the transnational activity of
companies, the outsourcing of their production and the exponential increase in profits.
The consequence of this is the increase in the economic power of such private entities, to
the detriment of the political power exercised by States. Gradually, it becomes clear that
such economic activities can engage in human rights abuses without there being domestic
or international mechanisms that can hold them accountable.

This problem is not new or unknown, on the contrary, in 1972 the then president of
Chile, Salvador Allende, made a well-known speech® at the UN General Assembly, accusing
the US telephone company I'TT' of using its economic power to influence the country’s
politics, which proved true after the coup he suffered. At Chile’s request, in 1975, the UN,
through the Economic and Social Council and with the support of the Commission on
Transnational Corporations, created the Centre for Transnational Corporations with the
mandate of drafting a Code of Conduct on Fair and Responsible Investment Practices.
Meanwhile, in the reality that most violently affects people, the cases in which transnational

! Draft United Nations Code of Conduct on Transnational Corporation 1983, accessed July 20,
2021, http://investmentpolicyhub.unctad.org/Download/TreatyFile/2891.

? Jena Martin Amerson, ““The End of the Beginning?’: A Comprehensive Look at the U. N's Business
and Human Rights Agenda from a Bystander Perspective,” Fordham Journal of Corporate & Financial
Law 17, no. 4 (2012): 877, accessed July 20, 2021, https://ir.lawnet.fordham.edu/cgi/viewcontent.
cgilarticle=1314&context=jcfl.

3 An extract of the speech with some explanations can be found at Robert Alden, “Mr. Allend Follows
outline of Speech,” The New York Times, December S, 1972, https://www.nytimes.com/1972/12/05/
archives/allende-at-un-charges-assault-by-us-interests-chilean-president.html.
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corporations are involved in rights violations, often taking advantage of their economic
power, have only increased. There are many of them, well explored by literature.*

Indeed, history has shown that there is enormous pressure for people to settle for self-
regulatory measures, such as the Global Compact and the Guiding Principles on Business
and Human Rights (GPs), approved in 2011 by the Human Rights Council. In fifty years
of debate, only voluntary measures have been achieved.

The GPs hand states obligations related to human rights protection, but there is an
expectation that companies will also contribute. It is a call for all actors in society who
are in a position to contribute to avoid or mitigate the risks to people’s basic rights. Thus,
it is to be expected that large companies will act alongside states, providing that states
have a real will to protect human rights. This expectation stems from the level of trust
placed in companies,® but also from the current normative framework related to human
rights and business activity, the GPs, which are the global system response for challenges
countries may face when regulating businesses activities. They give countries guidance
on what to do about their own activities and relations with business, but also indicate
businesses what are the best practices and the need to conduct themselves accordingly with
its content, regarding the impact they might have on human rights. Despite the actions
of the United Nations Working Group on the issue of human rights and transnational
corporations and other business enterprises (UNWG) to disseminate the GPs and to
ensure that they were internalized via National Action Plans (NAP), Brazil has yet to
draw up its own. The UNWG visited the country in late 2015 aiming “to assess the
efforts made to prevent and address adverse human rights impacts of business-related
activities, in line with the GPs.”® Six months later a comprehensive Report on the visit
was published with a number of recommendations for the government, companies and
civil society, addressing multiple issues pertaining to business and human rights in the
country.” Among the recommendations issued to the government was the need for the
adoption of a National Action Plan, wrought in accordance with the group’s guidelines.®

* Danielle Anne Pamplona, “Das violagdes de direitos humanos e do envolvimento de grandes corporagdes,”
in Empresas e Direitos Humanos, eds. Flavia Piovesa, Virginia P Soares Inés and Marcelo Torelly (Editora
Jus Podivm, 2018), 171-84; “Human Rights: Is it Any of Your Business?” (Amnesty International, April
2000), https://www.amnesty.org/download/Documents/HRELibrary/sec010222008eng.pdf; Sera
Mirzabegian, “Big Tobacco v Australia: Challenges to Plain Packaging,” Business and Human Rights
Journal 4,no.1(2019): 177-84; Joana Nabuco and Leticia Aleixo, “Rights Holders’ Participation and
Access to Remedies: Lessons Learned from the Doce River Dam Disaster,” Business and Human Rights
Journal 4,no. 1 (2019): 147-53.

3 This is what the Edelman Trust Barometer indicates: in Brazil, companies are considered competent
and the population’s trust in them reaches 64% of those interviewed. Edelman Trust Barometer 2020,
https://www.edelman.com.br/estudos/edelman-trust-barometer-2020.

¢ UN, Human Rights Council, Report of the Working Group on the issue of human rights and transnational
corporations and other business enterprises on its mission to Brazil — Resolution, A/JHCR/32/45/Add.1
(12 May 2016), 3.

7 Ibid.

¢ Ibid, 61.
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Despite efforts recognized by the Report, it was clear that the country still had a long way
to move forward if it was to settle firm standards for corporations acting within its territory.

Moreover, in 2017, under the Universal Periodic Review, The Netherlands, Paraguay
and Sierra Leone recommended the development of a national action plan on Business
and Human Rights in line with the GPs to prevent development projects from violating
the rights of traditional populations, indigenous peoples and workers and causing damage
to the environment, and to ensure effective reparations with meaningful consultations
with affected communities.

During the Seminar “Business and Human Rights: progress and challenges,” held also
en 2017, Dante Pesce, member of the UNWG, athirmed that it was “obviously quite evident
to note that the implementation [of the recommendations of the UN WG] has been slow
and weak, less than expected.” In the same sense, the report from the non-governmental
organization Conectas Human Rights Brazil has analysed the recommendations against
State conduct three years after the visit. The conclusions were not promising. Of the
twenty-one recommendations addressed to the State, seven were not fulfilled, five were
subject to setbacks, six could not be analysed because either fell out of the report’s scope or
there was no information available. Only two recommendations had satisfactory answers,
one related to transparency of processes at the National Development Bank and the other,
related to efforts to the implementation of a National Action Plan.

The need for the state to implement a regulatory framework and to make companies
aware of the GPs is well established but all those movements involving the UNWG, the
UPR process and the NGOs report has not led to the creation of a NAP. Instead, by the
end of 2018, National Guidelines on Business and Human Rights were published. This is
a skewed response to the UNWG’s recommendation to prepare a National Action Plan.
It is since then the only piece of legislation on the issue produced in the country. Besides
that, the only other relevant document produced by the state was a Resolution issued
in December 2020, where the Ministry of Economy, through its Investment National
Committee,'® paving the way for the elaboration of an Action Plan on Responsible
Business Conduct.

The mentioned National Guidelines (NG) have never been discussed with civil society
and expressly mentions that they are only voluntary measures. Some of the measures on
the Guidelines are already binding for companies through other domestic legislation.
That is the case, for instance, of the clause that requires companies to practice equal pay
regardless of gender, sexual orientation, ethnicity, race, origin, religious, physical appearance
and disability or of the demands regarding anti-corruption measures and environmental
sustainability commitments. To affirm that already mandatory measures are voluntary
only serves to create confusion and to equip the malicious ones with instruments that
allow them not to live up to what is expected of them.

® Interview, Conectas Human Rights, December 12, 2017, video, https://youtu.be/FzByoGo71NM.
'Resolution no. 2, December 22,2020, CONINYV, accessed February 10,2021, https: / /www.in.gov.br/
en/web/dou/-/resolucao-coninv-n-2-de-22-de-dezembro-de-2020-296044638.
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State has not moved the agenda in order to raise corporate awareness about the theme
and how their conducts can be especially harmful during the health crisis. In this sense,
most companies sought financial relief from the government and pressed very hard for
the economy to be opened, pushing for economic activities not to be affected by measures
to prevent and contain the virus, despite what the scientific community warned and the
population’s requests.

Very little has been done by the government to raise awareness about the relations
between businesses and human rights. Companies still largely ignore the GPs and when
times come to raise to the challenges of a crisis, they have turned themselves to their
specific needs related to profit.

The NG establishes that companies must monitor respect for human rights in their
supply chain which is aligned with long lasting pledges from civil society but, since
it is included in a list of voluntary measures, it does not stand a good chance of being
followed by companies. And this is where the legislation falls short from the most recent
discussion on the field: the fact that monitoring should be mandatory. This is not a claim
with grounds only from civil society, it is a claim brought up by companies themselves."'
It is useful for society to dispose of such a tool in order to access company’s efforts to
understand its risks as it is for companies to rely on such a tool in order to impact on its
liability. The NG’s provision on supply chain is a sole indication that companies should
monitor it. It also states that companies have the responsibility not to violate workers,
consumers and communities’ rights and to accomplish that it must devise a risk control
plan and tackle its impacts. Companies must avoid negative impacts on human rights
caused by their activities and, also in this case, domestic legislation already provides for
the duty and for the penalties. There are a few provisions that relate to labor rights of
direct employees and all of them are already part of other domestic legislation that can be
enforced with actual sanctions to companies. For instance, the NG requests companies
to respect the right of association and union affiliation and the right to receive benefits as
the weekly rest. These are rights for which there are corresponding duties in legislation
in Brazil, in other words, nothing has been added by the Decree.

Very little of what is in the NG is not already in domestic legislation. Whatever novelty
cannot be enforced since it is expressly conceived as a voluntary measure.

The voluntary nature of the decree lies in the discussion of how far one can advance on
human rights protection when companies can decide what measures to implement, when
to implement and to what extent to implement them."? The fact that the country still faces

! As the research carried out by the Alliance for Corporate Transparency, at the end of 2019, has
recently showed. To know more: https://www.allianceforcorporatetransparency.org/database/.

"2 This discussion is well known on Business and Human Rights literature. Bjérn Fasterling, “Human
Rights Due Diligence as Risk Management: Social Risk Versus Human Rights Risk,” Business and
Human Rights Journal 2, no. 2 (2016): 225-47; George Brenkert, “Business Ethics and Human Rights:
An Overview,” Business and Human Rights Journal 1, no. 2 (2016): 277-306.
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human rights violations connected to businesses activities even after major disasters is
a clear sign that needed measures have not been taking seriously."* The volunteer measures
are not a novelty, but it was expected that Brazil would use the NG to try to enforce some
ofits regulations. And the fact that voluntary measures are not enough is clear as economy
growth came to a stall in the past years and businesses became more aggressive to assure
past levels of profit disfavouring labour protection. Although businesses are trusted to
rise to the challenges — and COVID-19 is the greatest one so far in the century-, given
the opportunity to act in a voluntary way, they have not lived up to it. This is the case of
many companies in Brazil, which continued to operate despite the risks increased by the
virus'* granting no or little support for workers."®

The bottom line is that the National Guidelines present no innovation regarding duties
of the state or companies’ responsibilities; it falls short from presenting a text that can be
immediately enforced and implemented leading to different results from those achieved
so far by binding regulation already in place. One can wonder why any effort was put into
such a legislation.

Il. Framing the Problem

States have an important role to play in curbing corporate human rights abuses and
ensuring that victims get responses. It is through domestic regulation that it can demand
respect for human rights, as suggested by Pillar I of the GPs. From the GPs it follows that
states have obligations regarding human rights, including when their violation comes by
the hands of third parties. The burden falls on states even though we recognize that many
times there is no room for domestic regulation on issues touching corporate activity.
The very possibility of a state regulating business activities raises the question of states
competing for investment. It is really tricky to think that a state has a duty to protect but has
no regulatory space that allows him to move without suffering the consequences for this.

Brazil today is one of those countries that also lack the political will to impose itself
before companies, but much can be attributed to the fear of losing investments, which

13 This is also pointed in UN Working Group on Business and Human Rights, Guidance on National
Action Plans on Business and Human Rights, Version 1.0 (1 December 2014), https://www.ohchr.org/
Documents/Issues/Business/UNWG_%20NAPGuidance.pdf.

4 Check Conectas at https://www.conectas.org/noticias/greve-entregadores-precarizacao-trabalho-
aplicativos; FIDH Press Release, April 29, 2020, https://www.fidh.org/pt/americas/brasil/brasil-
pandemia-afeta-desproporcionalmente-as-comunidades-afetadas, but there are also cases of businesses
pressing the government not to apply measures to contain the spread of the virus, such as closing stores
or reducing the number of people served.

5 Conectas.org and Business and Human Rights Resource Centre joint initiative, with other
organizations, pointed out that rural workers kept delivering food for millions of Brazilians during
the pandemic under conditions involving lack of protective equipment, absence of labor rights
and exploitation of their labor forces, see Cem dias de pandemia: as agdes da Conectas para
defender a democracia e os direitos dos mais vulneraveis, https://www.conectas.org/noticias/
cem-dias-de-pandemia-as-acoes-da-conectas-para-defender-a-democracia-e-os-direitos-dos-mais-vulneraveis.
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leads to economic consequences that have repercussions in elections. These situations
might explain why Brazil would have passed a legislation that literally adds nothing to
protection already existent.

Itis necessary to find a narrative that contributes to the rapprochement of Latin American
countries so that they can rediscover similarities in the challenges they face in relation
to entrepreneurial activities and, hopefully, build a path together that leads to a range of
solutions that are more efficient than those currently being presented.

One might ask why it is so hard for states to act according to international law of
human rights. The text identifies the obstacles to holding corporations accountable, both
domestically and internationally, either where the violation occurs; the country where
the parent company is headquartered; and the international environment.

In the place where the violation occurs, the lack of corporate accountability can occur
due to lack of institutions; lack of political will; lack of technical capacity or lack of
legislation attributing responsibility. The impossibility of holding transnational corporations
accountable in the country where the parent company is headquartered may be due to the
alleged lack of extraterritorial jurisdiction or due to corporate structures.

In turn, transnational corporations cannot be held liable in the international environment
because they are not recognised as subjects of international law for this purpose; because
there is no binding instrument that imposes obligations on them; because there are no
sanctions; because there is no court with jurisdiction over them. Each of these problems
has its own nuances and developments. Once the problems have been established, it will be
necessary to understand the theoretical framework from which a solution is to be extracted.

There is plenty of room for other proposals that can encourage victims of human rights
violations. The possibility explored here is centred on the search for the strengthening
and realisation of human rights through the use of the theory called Ius Constitutionale
Commune for Latin America (ICCAL) in the belief that it can lay the foundations for
a proposal that can be applied in the region.'

The genesis of the problems faced today in the business and human rights (BHR) field
in Latin America lies in the need for investment, the legal protection of investors and the
lack of room for domestic regulation leading to the weakening of the State in the face of
economic activity. ICCAL pledges and allows for the strengthening of the State, and it
comes in the rescue of the structure capable of confronting economic power.

lll. The Opportunity Presented by ICCAL

The ICCAL-Ius Constitutionale Commune for Latin America is a theory developed by
Armin von Bogdandy, Mariela Morales Antoniazzi and Flavia Piovesan in the Max Planck

161 first discussed ICCAL in the face of state fragility in an article published in Portuguese. Section IV,
with slight changes, is in Daniella Pamplona, “Um projeto comum para América Latina e os Impactos
de Empresas em Direitos Humanos,” Revista Brasileira de Politicas Piblicas 9, no. 2 (2019): 287-302.
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Institute for Comparative Public Law and International Law that seeks the transformation
of the social and political realities in Latin America in order to create the necessary
conditions to strengthen democracy, the rule of law and human rights.'” From the point of
view of the negative impacts that businesses present on human rights, the problem lies in
the voluntariness of the current measures that seek to respond to the challenges imposed
by this relationship — businesses and human rights — and the political inability of some
States to provide adequate responses in their domestic environment. But the solution to
voluntariness, which is the adoption of binding instruments, such as an international treaty,
is something that is not firmly on the horizon." The question is: is there another way to
avoid, minimise or enable liability for human rights violations by business? The article
argues that ICCAL is the theory that opens up a possibility insofar as — unlike other theses
that seek to respond to the fragmentation of law at the international level with the need
for the creation of a supranational structure'® — it advocates the strengthening of states,
not the further weakening of them. In this sense, the first ICCAL central element “...
is to address the profound structural deficiencies in many countries, often due to weak
institutions, which lead to insecurity, impunity or corruption.”* The idea here defended
is in accordance with the Strategic Plan of the Inter-American Commission on Human
Rights for the period 2017-2021, which expressly stated that:

The hemisphere presents rates of poverty, extreme poverty and profound social gaps that
limit access to opportunities in conditions of equity for all person, particularly for the most
vulnerable populations. The protection of and respect for ethnic groups, particularly in cases
of macro-projects for development and extraction; challenges with the implementation of the
duty to consult with indigenous and tribal peoples in a prior, free and informed manner and
to guarantee their participation in all decisions regarding any intervention that impact their
territories.*!

'7 Rodolfo Arango, “Fundamentos del Ius Constitutionale Commune en América Latina: Derechos
Fundamentales, Democracia y Justicia Constitucional,” in Ius Constitutionale Commune en América
Latina. Rasgos, potencialidades y desafios, ed. Armin von Bogdandy, Héctor Fix-Fierro, Mariela Morales
Antoniazzi (Inst Max Planck de Derecho Publico Comparado y Derecho Internacional; Instituto de
Investigaciones Juridicas, México, 2014),26-28.

'8 The activities of the UN Working Group that is currently in charge of the process of drafting a treaty
on business and human rights are not unknown, nor is the fact that this process could take decades
to reach its conclusion. On the progress of the work, see Adoracién Guamnd, “De documento del
elementos al draft 0: apuntes juridicos respecto del posible contenido del proyecto de instrumento
vinculante sobre empresas transnacionales y otras empresas con respecto a los derechos humanos,”
Revista de Direito Internacional 15, no.2 (2018): 84-114.

Y Anderson Vichinkeski Teixeira, “Um direito sem estado? Direitos humanos e a forma¢io de um novo
quadro normativo global,” Revista de Direito Internacional 10, no. 2 (2013): 87-101.

2 Armin von Bogdandy et alli. “Tus Constitutionale Commune en America Latina: A Regional Approach
to Transformative Constitutionalism,” MPIL Research Paper Series (2016): 4, https://papers.ssrn.com/
sol3/papers.cfm?abstract id=2859583.

*! See: Plan estratégico 2017-2021 de la CIDH, available at http://www.oas.org/es/cidh/mandato/
PlanEstrategico2017/default.asp.
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The aim here is for Latin American countries to agree on the content of the rights,
including what the Inter-American Court of Human Rights says about them. Once this
content has been established, it is necessary to address which is the possibility of using
ICCAL instruments to address some of the challenges encountered.

The challenges in the country where the violations occur and where the parent company
is located concern domestic law and the importance of the ICCAL lies in its concern to
foster dialogue. What the Court decides must be applied in the different countries and
it can, for example, indicate the need for laws to be passed or it can use the language of
the GPs to establish some conduct for companies — as it has already done in the case of
Povos Kalina y Lokono v. Suriname.*

Furthermore, the lack of a binding instrument could be circumvented by documents
produced by the Interamerican System other than Court decisions. They might be used
demonstrate the constitution of a constitutional law that is common to the region. This is
the case, for instance, of the report of the Inter-American Commission on Human Rights
“Towards a comprehensive policy for the protection of human rights defenders™ that
already recognizes that businesses also act in a veiled manner to promote legal actions
against human rights defenders, community leaders and indigenous peoples with the
intention of criminalizing and stigmatizing them.*

A 2014 Resolution® of the Organization of American States (OAS) recognizes that
companies, regardless of their size, sector of activity, context or structure, have the
responsibility to respect human rights in their activities, regardless of states’ capacity to
fulfil their obligations in the matter. The resolution calls on Member States to disseminate
the GPs as widely as possible and to encourage constructive dialogue between business,
government and civil society, and other social actors, to implement the principles.
It further requests the Permanent Council to promote the exchange of good practices
and experiences in the promotion and protection of human rights in the business world.

A 2015 special session on the Promotion and Protection of Human Rights in the Area
of Business was held in the Permanent Council when a report was presented on the
social responsibility of business in the area of human rights and the environment in the

*> Case decided by the Inter-American Court of Human Rights in 2015, where the extractive company
was expressly mentioned in the topic in which the Court establishes the conducts for rehabilitation of
the territory where its activities were carried out. See: Case of the Kalifia and Lokono Peoples v. Suriname,
Judgment of November 25, 2015 (Merits, Reparations and Costs), http://www.corteidh.or.cr/docs/
casos/articulos/seriec_309_ing.pdf.

» Inter-American Commission on Human Rights. Report OAS/Ser.L/V/I1.124, 07/03/2006, 46,
https://cidh. oas.org/pdf%ZOﬁles/DEFENSORES%ZOPORTUGUES%ZO(Revisada).pdf.

* Penelope Canan and George W. Pring, “Strategic Lawsuits against Public Participation,” Social
Problems 35, n0. 5 (1988): 506-19.

25 OAS, Promocién y Proteccién de los Derechos Humanos en el Ambito Empresarial, AG/RES. 2840
(XLIV-O/14). Adopted at the second plenary session held on 4 June 2014.
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Americas.” In the year 2016, a Resolution for the Promotion and Protection of Human
Rights*” emphasizes that due to the reference made to the 2030 Agenda to the UN Guiding
Principles, regional financing and development mechanisms, especially the Inter-American
Development Bank, should support efforts for its implementation. Requests the IACHR
“a study on Inter-American standards on business and human rights based on an analysis
of conventions, jurisprudence and reports emanating from the Inter-American system,
which can serve as an input to Member States’ efforts in various national and international
initiatives in the area of business and human rights.”**

Finally, it urges the Inter-American Juridical Committee to compile good practices,
initiatives, legislation, jurisprudence and challenges that can be used as a basis to identify
alternatives for addressing the issue. Thus, in 2017, the Inter-American Juridical Commission
publishes the study with a Resolution®” and a Report*® on companies and human rights,
stating that business and human rights differ from Corporate Social Responsibility, the
latter not recognizing obligations to corporations.

It goes further:

For this reason, companies have the obligation to respect, protect and enforce human rights in
the same way that States must do, for which it is necessary for them to be aware of international
norms not only on business but also on human rights. Thus, companies have a duty to respect
human rights, which implies both the obligation to refrain from infringing on the human rights
of third parties, and the need to address the negative consequences on human rights in which
they are involved.*!

Today, the topic of business and human rights is carried out by the Special Rapporteur
on Economic, Social, Cultural and Environmental Rights (REDESCA) created in 2017.
And it could not be otherwise, since:

The Latin American region has been characterised by a high degree of social exclusion and
inequality, compounded by democracies in the process of consolidation. The region is still
living with reminiscences of the legacy of authoritarian and dictatorial regimes, a culture of
violence and impunity, a low density of rule of law and a precarious tradition of respect for
human rights in the domestic sphere.”

26 OAS, Segundo Informe. Responsabilidad social de las empresas en el campo de los derechos humanos
y el medio ambiente en las Américas, OAS/Ser. CJI/doc.449/14 rev.1 Q, 24 Feb 2014.

27 OAS, Promocién y Proteccién de Derechos Humanos, AG/RES. 2887 (XLVI-O/16.) Adopted at
the second plenary session held on 14 June 2016.

*8 Ibid, par. 4.

¥ OAS, Regulacién consciente y efectiva de las empresas en el imbito de los derechos humanos, OAS/
Ser. Q,232 (XCI-O/17) de 9 marzo 2017.

* Ibid.

3! Ibid.

32 Flavia Piovesan, “Ius Constitutionale Commune latinoamericano en derechos humanos e impacto
del Sistema Interamericano: Rasgos, potencialidades y desafios,” in Ius Constitutionale Commune en
América Latina. Textos bdsicos para su comprensién. Cole¢ao Constitucionalismo Contempordneo, eds.
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This demonstrates that the Inter-American system is not alienated from the problem
affecting the Latin American region. However, it is necessary to find ways to strengthen
states so that it can convey the idea of the rule of law and respect for human rights,
identifying ways to unblock the role of states vis-a-vis this “new” international actor.
ICCAL makes it possible to outline a solution that is more appropriate to the current
moment, fostering coordinated conduct among Latin American countries. The importance
of applying ICCAL is due to the fact that different States have different responses to
violations in their domestic systems. Some responses are better than others. Therefore,
when ICCAL encourages the emergence of standards for the region, it is in fact a guide
for the interpretation of different national norms and to foster strengthening of weaker
States. It preaches the need for the content of rights to be harmonized among different
states and that they must be strengthened, as they are the first response to rights abuses.

The need to adopt coordinated conduct is more evident in the face of the relationship
of economic dependence established globally, in which some states cannot fulfil their
commitments related to economic, social and cultural rights if they cannot count on
some cooperation. It is essential to reflect on the responsibility of states to act beyond
their territories to ensure that rights are realized.

To achieve this objective, it is necessary to understand that Latin American countries
share common hurdles and that ICCAL provides the needed tool to foster a joint effort.
Itis necessary to introduce the elements, characteristics and objectives of ICCAL in order
to assess whether they allow a viable proposal to be extracted for the problem presented.

Firstly, it is relevant to clarify that ICCAL is formulated from a legitimate concern for
those excluded from the educational, economic, political and legal system in the countries
of the region which are also the victims of human rights violations. The construction of the
theory starts from a very clear objective that is to promote state conducts, specifically the
Judiciary. As ICCAL aims to prevent and mitigate human rights violations, regardless of
who is the violator, it fits the aims of the field of business and human rights. In this sense,
among the objectives of the ICCAL is to ensure, at the regional level, the implementation
of decisions and the fulfilment of central promises of post-authoritarian government
constitutions. When Latin American states, after authoritarian regimes, commit to
the implementation of human rights, they do not make any reservations about who is
violating them. On the contrary, it is already well established in international law that
the responsibility of States is to respect, protect and guarantee human rights. Thus, if
a violation of a human right occurs from the State’s action or omission, although caused
by the third entity, the state will respond. On the other hand, the elements of ICCAL are
the openness of constitutions and the common discourse of comparative constitutional
law in the service of democracy. In this sense: “Many rulings that, in the old paradigm,

Armin von Bogdandy, Mariela Morales Antoniazzi, and Ferrero Eduardo Mac-Gregor (Instituto de
Estudios Constitucionales del Estado de Querétaro. Max Planck Institute for Comparative Public Law
and International Law. México, 2017), 553.
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seem like questionable judicial activism, are seen in the context of the new paradigm as
proper to the judiciary in a constitutional democracy, gradually helping to implement the
new constitutional project.”*?

Thus, this new constitutional project requires attention to a content that does justice to the
desires of society, starting with the prohibition of granting less protection than previously
established. ICCAL stands out in forging the content of human rights, demanding that
the different states engage in constant dialogue to achieve the best for a given historical
moment. Yet, from another perspective, the relevance and success of ICCAL is given to its
defence of the essential role of the State: “No author promoting Latin American common
law advocates a public law that does not recognise a central role for state institutions.
But it is also argued that these are not enough: the guarantee and development of these
principles requires an open state and strong international institutions.”**

Herein lies the core convergence with the genesis issue of the BHR discussions, which is
the existence of fragile states. [ICCAL seeks to strengthen the state insofar as it is primarily
responsible for the implementation of internationally recognised human rights. Stronger
states in the global south, in a joint effort, enable a significant increase in respect for human
rights, especially with regard to their capacity to deal with economic power. And this state
strengthening is exactly what ICCAL is all about: “Progress on human rights requires the
building of strong institutions, changes in political culture and transformations in social
and economic structures.” In the same vein, one of ICCALS objectives is to achieve the
strengthening of international institutions:

But this should not lead to a global or regional state, <...> the new universalism that serves as
apillar for the concept of a Latin American common law in a universalism that point out that the
state understood as a national constellation should disappear. The state remains a central element
in this vision of the new public law <... > but in interaction with the international system.*

It does not mean that state or sovereignty would disappear, but yes would be transformed
into concepts adjusted to contemporary transnational dynamics. There are three key
concepts to understand ICCAL. First, inclusion. The new public law should combat
exclusion from all social systems (health, education, economy, work and politics), which
is fully in line with the objectives of business studies and human rights. Another concept
is legal pluralism. To discuss the relationship between international and domestic law,
ICCAL rejects the answers of monism and dualism and proposes that the different
legal systems relate to each other in a normally stable manner, despite their normative

3 Armin von Bogdandy, “Ius Constitutionale Latinoamericanum. Aclaracién conceptual,” in Tus
Constitutionale Commune en América Latina. Rasgos, potencialidades y desafios, ed. Armin von Bogdandy,
Héctor Fix-Fierro, and Mariela Morales Antoniazzi (Inst Max Planck de Derecho Publico Comparado
y Derecho Internacional; Instituto de Investigaciones Juridicas, México, 2014), 19.

3 1Ibid, 9.

* Ibid, 24.

3¢ Ibid, 12.
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independence and the conflicts that may arise. Joint and fruitful work is the rule and serious
conflicts are the exception. The third concept that must be grasped for the understanding
of ICCAL is the dialogue between the courts and between them and other actors. It was
once possible for courts to decide on the basis of their authority, without offering much
justification or arguments for their conclusions. Today, it is necessary to have sufficient
argumentation for the parties to understand the reasons that lead to a certain decision;
there is a process of convincing other actors. A national court can invalidate a decision
by the Inter-American court and vice versa. This is why justification is essential to allow
dialogue and the conviction that the decision adopted is not arbitrary. In addition, it is
necessary that the parties involved in the dialogue, interested in fulfilling the same agenda,
understand its meaning: “The concept of dialogue does not require harmony, but it only
works if the parties are involved in a common project. In the absence of acceptance of
this premise, there is only interaction, but not dialogue.”*’

It is possible to find encouragement in the jurisprudence of the Inter-American Court
to argue that the region is in a position to realise rights.*® Thus, the characteristics of
ICCAL, its elements and objectives, seem to fit what is intended in fostering the evolution
of studies in BHR. The intention is to illuminate one of the possibilities that open up when
seeking to build common human rights content and foster the harmonious conduct of
states in the region in relation to economic activities based in other states.

VI. Final Remarks

Identifying that Latin America suffers from the need to receive investments, the special
protection granted to investors, and the consequent reduction of the regulatory space of
States, the text proposes to use the ICCAL to propose a solution.

The proposal is based on the possibility that states in the region can strengthen their
capacity to dialogue among themselves and with the Inter-American System about the
content and meaning of human rights. The cohesion around the meaning and content of
rights will allow for coordinated action, taking advantage of the creation of a common law
to guide their conduct and decisions in the international environment as well.

The ICCAL is based on the different decisions of the Inter-American Court that
recognise the role of companies in the occurrence of certain human rights violations and
on other manifestations of other bodies of the system. By recognizing the existence of
this common right, states can use an instrument that will strengthen their decisions to

7 Armin von Bogdandy, “Ius Constitutionale Latinoamericanum. Aclaracién conceptual,” in Ius
Constitutionale Commune en América Latina. Rasgos, potencialidades y desafios, ed. Armin von Bogdandy,
Héctor Fix-Fierro, and Mariela Morales Antoniazzi (Inst Max Planck de Derecho Publico Comparado
y Derecho Internacional; Instituto de Investigaciones Juridicas, México, 2014), 1.

38 Sergio Garcia Ramirez, “La ‘navegacién americana’ de los derechos humanos,” in Ius Constitutionale
Commune en América Latina. Rasgos, potencialidades y desafios, ed. Armin von Bogdandy, Héctor Fix-
Fierro, and Mariela Morales Antonazzi (Inst Max Planck de Derecho Publico Comparado y Derecho
Internacional; Instituto de Investigaciones Juridicas, México, 2014), 492.
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address the demands of economic power in a manner that is coherent and consistent with
their international human rights commitments.
© D. A. Pamplona, 2021
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Aanieara Anna ITaMmnaoHa. BHKAMKYE Ta MOJKAMBOCTI PO3BUTKY IIPaB AFOAMHH i Gi3Hec-
cdepn B Bpasmaii ra AaTHHCHKiNi AMepHIIi: TeOPid CiABHOTI0 KOHCTHTYIiHHOTO IPOEKTY AAS
Aaruncpkoi Amepuku (A Ius Constitutionale Commune)

Amnoranis. Y cBoiit ctarTi 6pasmabcska npopecopka Aaniear Exn ITaMriaoHa ommcye poAb criab-
HOTO KOHCTHTYLiiHOTO poeKTy Aast Aatuncbkoi AMepuxu (ICCAL) y sMinHeHHi iHBecTHLiHOTO
MOTeHIfiaAy KpaiH AaTHHCHKOI AMepHUKH, 3MIITHEHHS CTIPOMOXXHOCT] AATHHOAMEPHKAHCHKUX ACPXKAB
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i 6izHeciB moBaxary Ta 3axumary mpasa AAMHA. ICCAL — 1je HOBiTHs Teopis, po3pobaeHa ApMiHOM
¢on Borsanai, Mapieaoro Mopaaec Auroniani ta Qaasiero ITioBecan B IncturyTi mopiBHsAAbHOTO
ny6Aquor0 mpasa i MibkHapopHoro mpasa imeni Maxkca ITaanka, sixa nparse cipuaty TpascopMarii
CYCIIABHUX i IIOAITHYHUX Peaaiil y AaTHHCBKIN AMepHIli 3aAA5 CTBOPEHHS HEOOXIAHUX YMOB AASI
3MiIHeHHs AeMOKpaTii, BepXOBeHCTBa IpaBa Ta Ipas AfoAuHN. HuHimHA cuTyanis y perioHi xapax-
TEPU3YETHCSI HU3KOI0 BUKAUKIB, IJO0 MAIOTh PI3HOIAQHOBHI XapaKTep: BUCOKI ITIOKA3HUKU 6IAHOCTI,
rAn60Ki COIfiaAbHI pO3pUBH, SIKi OOMEXYIOTb AOCTYII AO MOXKAUBOCTEH, OCOOAUBO AASL HAMOiABII
YPa3AMBHX BEpPCTB HAaCEAEHHS]; €THIYHUM IPyIaM i KOPIHHUM HapoAaM He 3abe3eYeHo 3aXKCT Ta
HOBary IpH peaaisartii MaKpOIIPOEKTIiB, HATIPUKAAA, Y cepi BUAO 6yBHo'1' IIPOMHUCAOBOCTI, BIACY THICTb
HOPM i IIPaKTHK IIPO 060B’SI30K KOMITAHIH IJOAO IIPOBEAEHHS IMPOKUX KOHCYABTALNiH i3 KOPIHHMMY Ta
ITAeMIHHUMY HAPOAAMH Ta FAPAHTYBAHHSI IXHbOI YYaCTi B YCiX PillleHHSX IOAO OYAB-SIKOTO BTPYYaHHS,
IO BIIAMBAE Ha IXHi TepUTOPil.

ITiaxip ICCAL moao mpobaem 6i3Hecy i IIpaB AIOAUHE IPYHTYETHCS HA Pi3HUX pillleHHSX
MisxaMepHKaHCHKOTO CYAY, AKi BUBHAIOTb POAb KOMITIaHIHN y 3AIICHEHH] HeraTUBHOT'O BIIAMBY Ha ITpaBa
AFOAMHH, aA€ BOAHOYAC YiTKO apTUKYAKOKOTb 30008’ g3aHHS AepiKasB i 6i3HeciB y cdepi npaB AroAuHH
y TepMinax KepiBHUX NPHHIUIIIB IpaB AIOAMHH. fIK MMOSICHIOE aBTOpPKa, nmoTeHIifiHa poab ICCAL
IIOASITA€ Y TOMY, IO BiH MOXKE CTATH IIPAKTUIHIM IIOCIOHUKOM AASI TAYMAaYeHHsI Pi3HIX HAIllOHAABHUX
HOPM i CIIpUSHHS 3MIITHEHHIO cAabmux AepxaB. BiH Tako)x MOXXe 3MIITHUTH AlaAOT MDX AepsKaBaMu
perioHy Ta 3 Mi>kaMepHKaHCHKOIO CHCTEMOIO 3aXUCTY IIPAB AIOAMHH. 3I'yPTOBaHICTb HABKOAO 3HAYeHHS
Ta 3MiCTy IpaB AFOAUHH AACTb 3MOTY A€pKaBaM i KOMIIAHiAM 6iAbII epeKTUBHO KOOPAUHYBATH Ail
Y HanpsMi IPOCYBaHHS ITPaB AIOAUHH.

KarouoBi cA0Ba: IIpaBa AIOAUHH; 30008’ 13aHHA y cdepi mpaB AIOAMHY; 6izHec i IIpaBa AIOAMHU;
Aarunacpka AMeprka; MikaMepHKaHChKa CHCTeMa 3aXHUCTY ITPAB AIOAUHH.

Aannsara Auna ITamnaoHa. BeI30BbI M BO3MOXKHOCTH Pa3BUTHS IPaB YeAOBeKa M Gu3Hec-
cdepsi B Bpasnann u AaTHHCKOIT AMepHKe: TeOpHUs 061[ero KOHCTHTYIHOHHOIO IPOEKTA AAST
Aarunckoit Amepuxu (A Ius Constitutionale Commune)

Annoranmst. B cBoeit crarbe 6pasmabckas npodeccop Aannaasa AuHa ITammaona omuceiBaer
POAb 061ero KOHCTHTYIMOHHOTO TIpoekTa AAs Aaruckoit Amepuku (ICCAL) B ykpenaenun
HHBECTULIMOHHOTO [IOTEHIMAAA CTPAH AATHHCKOM AMEPUKY, YKPEIAeHHs CIOCOOHOCTH AATHHOA-
MEPHUKAHCKHX FOCYAQPCTB U OU3Heca yBaXaTh U 3amumars npasa veaoBeka. ICCAL — aTo HoBelmras
Teopus, paspaborannas Apmunom ¢oH Boraanau, Mapuaas Mopasec Anronuanuu u ®aasueit
INuoBecan B VIHCTUTYTe CPaBHUTEABHOTO ITy OAMYHOTO [IPaBa F MEXXAYHAPOAHOTO IpaBa nMeHH Maxkca
ITAaHKa, KOTOPast CTPEMUTCSI CIIOCOHCTBOBATD TPAHCPOPMALIUK OOIECTBEHHBIX M IIOAUTHIECKHX
peaanit B AaTHHCKON AMepUKe AASI CO3AQHIS HEOOXOAUMBIX YCAOBHIT AASL YKPEIIACHUSI ACMOKPATHH,
BEPXOBEHCTBA IpaBa U IpaB yeAroBeka. HbIHeNHAS cuTyanus B pernoHe XapaKTepPHU3yeTCs PSIAOM
BbI30BOB, IMEIOLINX Pa3HOIIAAHOBBII XapaKTep: BbICOKHUE ITOKA3aTeAN OEAHOCTE, TAYOOKEE COLIFIAABHbIE
Pa3pbIBbL, KOTOPbIE OIPAHIYHBAIOT AOCTYII K BO3MOXKHOCTSIM, OCOOEHHO AASI HanOOAee YSI3BUMBIX CAOEB
HaceAeHUs]; IPYIIIaM 1 KOPEHHBIM HapOAAM He 0beCIledeHo 3alUTy U yBaKeHUe IIPU PeaAUsaliiu
MaKpOIIPOEKTOB, HAIPUMeEP, B cpepe A0OBIBAOIIIEH TP OMBILIACHHOCTH, OTCY TCTBEE HOPM M IIPAKTUK
06 00513aHHOCTH KOMITAHHIA T10 IIPOBEACHHIO IUPOKUX KOHCYABTALIUI C KOPEHHBIMI U [TA€MEHHBIMU
HApPOAAMH U 00eCIiedeHNsI HX YIACTHS BO BCEX PEIIeHNSIX B OTHOLIEHUH AK0OOT0 BMEIIATEAbCTBR,
BAHMSIET Ha MX TePPUTOPHH.

Ioaxop ICCAL o mpo6aemanm 613Heca 1 [IPaB YeAOBEKa OCHOBBIBAETCSI HA PA3AMYHbIX PELIEHHIX
MexaMepHKaHCKOTO CyAd, KOTOPbIe IPU3HAIOT POAb KOMIIAHHI B OCYIeCTBACHUN HETaTUBHOTIO
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BO3AEHCTBIS Ha [IPABa Y€AOBEKA, HO OAHOBPEMEHHO YeTKO aPTHKYAUPYIOT 005I3aTeABCTBA TOCYAAPCTB
1 Ou3Heca B cdepe IIpaB YeA0BeKA B TEPMUHAX PyKOBOASIIIIX IPHUHIIUIIOB IpaB yeaoBeka. Kak o6bsicHser
aBTOp, moTeHuaAbHast poab ICCAL 3axAro4aeTcs B TOM, YTO OH MOXKET CTaTh IIPAKTHIECKUM II0COOHeM
AASL TOAKOBAHMSI Pa3AMYHBIX HAIJMOHAABHBIX HOPM M COAEHCTBUSI YKPEIIAEHHIO CAAOBIX FOCYAAPCTB.
OH TaxKe MOXeT YKPEITHTb AAAOT MEXAY TOCYAAPCTBAMH PerHoHa 1 ¢ MexxaMepHKaHCKO! CHCTeMO
3aIUThI IpaB yeAoBeka. CIIAOYEHHOCTDb BOKPYT 3HAUYEHHUS U COACPKAHHS IIPaB YEAOBEKa ITO3BOAUT
FOCYAQPCTBaM M KOMITAHUSIM OoAee 9 PeKTHBHO KOOPAMHHUPOBATH ACHCTBUS B HAIIPABACHUH IIPO-
ABIDKEHHS IIPaB YeAOBeKa.

KaroueBble cAOBa: [IpaBa YeAOBEKA; 00s3aT€AbCTBA B 0OAACTH IIPaB Y€AOBEK; OM3HeC U IpaBa
JyeAoBeKa; AaTHHCKass AMeprKa; MexxaMepHUKaHCKas CHCTeMa 3alUThI IIPaB YeAOBeKa.

Danielle Anne Pamplona. Challenges and Opportunities for Developing the Human Rights
and Business Field in Brazil and Latin America: A Ius Constitutionale Commune

Abstract. In her article, Brazilian professor Daniela Ann Pamplona describes the role of the Joint
Constitutional Project for Latin America (ICCAL) in strengthening the investment potential of Latin
American countries, strengthening the capacity of Latin American countries and businesses to respect
and protect human rights. ICCAL is the latest theory developed by Armin von Bogdandi, Mariela
Morales Antoniazzi and Flavia Piovesan at the Max Planck Institute for Comparative Public Law and
International Law, which seeks to promote the transformation of social and political realities in Latin
America to create the necessary democratic conditions. and human rights. The current situation in the
region is characterized by a number of multifaceted challenges: high poverty rates, deep social gaps
that limit access to opportunities, especially for the most vulnerable; Ethnic groups and indigenous
peoples are not protected and respected in the implementation of macro-projects, such as mining,
the lack of norms and practices on the obligation of companies to consult widely with indigenous and
tribal peoples and to ensure their participation in any decision to intervene affects their territories.

ICCAL'’ approach to business and human rights is based on various Inter-American Court rulings
that recognize the role of companies in adversely affecting human rights, but at the same time clearly
articulate the human rights obligations of governments and businesses in terms of the Human
Rights Guidelines. As the author explains, the potential role of ICCAL is that it can be a practical
guide for interpreting different national norms and helping to strengthen weaker states. It can also
strengthen dialogue between countries in the region and with the Inter-American Human Rights
System. Cohesion around the meaning and content of human rights will allow states and companies
to more effectively coordinate and coordinate actions to promote human rights.

Keywords: human rights; human rights obligations; business and human rights; Latin America;
Inter-American system of human rights protection.
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CORRUPT FROM THE HEAD DOWN: HUMAN RIGHTS IMPACT
OF POLITICAL FAVOURITISM IN PUBLIC PROCUREMENT

Introduction

dopted in 2011, the UN Guiding Principles on Business and Human Rights

(UNGPs)," represent a shift in perspective on human rights responsibilities:

the UNGPs introduced the business responsibility to respect human rights and
compelled states to deliver on their obligations to protect human rights from abuses in
the private sector. This novel approach also challenged the traditional paradigm that some
areas of governance are subject to strictly economic analysis and, hence, unreceptive of
social approaches, including human rights. One such area addressed by the UNGPs is the
so-called state-business nexus that addresses the state’s role as an economic actor. Principles
4-6 suggest that as states are primary duty holders of human rights responsibilities, they
should “take additional steps” and “lead by example” in the governance of state-owned
enterprises, public procurement, and privatisation, and use their position as a leverage to
promote business respect for human rights.?

The UNGPs’ special emphasis on state actions under the role as an economic agent
is closely connected to states’ primary roles and obligations. Regardless of the rules of
the market that apply to economic actors, states are bound by public interests first and
foremost, including the human rights of persons under its jurisdiction. Immense regulatory,
policy-making and executive powers entrusted to state institutions through the social
contract also necessitate special care on how these powers are exerted. Therefore, states
have an unwavering and primary obligation to act in conformity with human rights norms,
standards, and requirements, even when acting as an economic agent, and are accountable
for any violations.

Beyond direct implications, the state’s actions as an economic agent can also dictate
what is permissible on the market. Acting as economic actors, states conduct business

* Hika ApeBaa3e, AOCAIAHHK, MaricTp IpaBa 3 MDKHApOAHOTO IIPaBa, IPaB ADAMHH, YHiBepcuTeT AyHAY;
acmipanT YaiBepcurery Ocao, Hopseris.

Nika Arevadze, Researcher, LLm in International Human Rights Law, Lund University; MPhiL Candidate
in Theory and Practice of Human Rights, University of Oslo, Norway.

e-mail: nikaa@uio.no

ORCID ID: https://orcid.org/0000-0002-9048-4699

' UN, Human Rights Council, Guiding Principles on Business and Human Rights: Implementing the United
Nations “Protect, Respect and Remedy” Framework 2011, A/HRC/17/31.

*Ibid, Principles 4-6.

1/2021 Oinocodia npasa i 3aransHa Teopia npasa  ISSN 2227-7153 205



Nika Arevadze

with business® and, in this relationship, their actions represent an (either positive or
negative) example and have a significant influence on the private sector behaviour. In other
words, if the state’s actions on the market do not comply strictly with its direct human
rights obligations to protect, respect and fulfil, business entities are far less likely to deliver
on their voluntary responsibility to respect human rights.

Public procurement is a significant aspect of the state-business nexus. It is the process
where state agencies or other public entities enter the market as buyers of goods, services
and works.* Moreover, it represents a significant part of the global economy - its share in
the global Gross Domestic Product (GDP) was 12 % in 2018, amounting to 11 trillion
USD.* Considering the functions and volume public procurement encompasses, it has
direct and indirect links with the human rights of a wide array of rightsholders. These
linkages have been addressed in business and human rights scholarship,® as well as in the
works of international human rights bodies.” However, this attention has mainly been
directed towards policy and regulatory analysis of whether public procurement reflects
human rights considerations and how it can be managed. Meanwhile, root governance
issues that create the gap between public procurement and human rights and contribute
to the lack of progress remain relatively unexplored.

This paper investigates a prevalent governance issue in public procurement — political
favouritist corruption schemes® and their role in the paradoxical lack of progress in
aligning public procurement systems with human rights requirements. Whereas all types
of corruption are widespread in public procurement, political favouritism often has an

3 Christine Parker and John Howe, “Ruggie’s Diplomatic Project and Its Missing Regulatory Infrastructure,”
in The UN Guiding Principles on Business and Human Rights (Brill Nijhoff, 2012), 284.

*For instance: “Public Procurement - OECD”, OECD, accessed February 10,2021, http:/ /www.oecd.org/
governance/public-procurement/; “Public Procurement,” European Commission, accessed February
10, 2021, https://ec.europa.eu/info/policies/public-procurement _en.

5 “How Large Is Public Procurement?” World bank blogs, accessed February 9, 2021, https://
blogs.worldbank.org/developmenttalk/how-large-public-procurement.

¢ For instance, for extensive discussion on procurement and human rights see Olga Martin-Ortega and
Claire Methven O’Brien, Public Procurement and Human Rights (Edward Elgar Publishing, 2019).

7 For instance, for the recent analysis see UN, Human Rights Council, Report of the Working Group on
the Issue of Human Rights and Transnational Corporations and Other Business Enterprises on Connecting
the Business and Human Rights and the Anticorruption Agendas, A/HRC/44/43 (2020), paras 12-13.
$ While other terms have also been used to refer to concepts and effects of similar issues (Susan Rose-
Ackerman provides terms such as “administrative corruption,” “crony capitalism” and “state capture”
in: Susan Rose-Ackerman, “The Challenge of Poor Governance and Corruption,” DIREITO GV
L. Rev. Especial 1 (2005): 207, 218). This text employs political favouritism in public procurement to
denote the arrangement where companies or their owners create connections with political parties, mainly
through donations, and, in return, are rewarded by public procurement contracts. See, Bruno Baranek
and Vitezslav Titl, “The Cost of Favoritism in Public Procurement,” FEB Research Report Department
of Economics (2020); Audinga Baltrunaite, “Political Contributions and Public Procurement: Evidence
from Lithuania,” Journal of the European Economic Association 18 (2020): $41; Vitezslav Titl and Benny
Geys, “Political Donations and the Allocation of Public Procurement Contracts,” European Economic
Review 111 (2019): 443.
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appearance of legality, is deeply embedded in the system, and penetrates high levels of
government. Political favouritism entails the prioritization of private gains over public
interests in public procurement and, if it takes a systemic form, it can erode public trust in
government institutions and, regardless of legal consequences, damage companies’ social
license to operate. Finally, it also erases the traditional public-private divide and creates
opportunities for corporate capture.’

Due to these factors, political favouritism in public procurement can have a negative
impact on individual rights and obstruct the implementation of human rights policies in
governance. Moreover, as this paper argues below, human rights integration can threaten
such corrupt schemes by obstructing the regular flow of illicit funds or imposing additional
transparency and oversight on procurement deals. Therefore, political favouritist schemes
can be conceptualized as a fundamental roadblock for integrating human rights into public
procurement.

The paper analyses relevant primary and secondary sources in the fields of business
and human rights, governance, and economics and organizes the discussion as follows:
section 2 discusses the links between public procurement and human rights; section 3
analyses the role of corruption in general and political favouritism in particular within
public procurement; section 4 outlines the risks, impacts, and obstructive effects of
political favouritist schemes for individual human rights and the human rights approach
to the public procurement governance; section S concludes and suggests directions for
further research.

I. Public Procurement and Human Rights

Links between human rights and public procurement, as apparent as they might seem
through a systemic analysis, are rarely recognized by procurement regulations, partially
due to the traditional construction of procurement systems. Public procurement is
regulated by differing national or organizational rules, but similar structural elements
of the process can be identified across jurisdictions. It consists of pre-bidding (decision
to contract and definition of contract characteristics), bidding (contracting process and
award) and post-bidding (contract implementation and monitoring) phases.'” Moreover,
the primary aims guiding public procurement can be generalized as value for money,
non-discrimination between tenderers, and open competition."" Governments have

° UN, Human Rights Council, Report of the Working Group on the Issue of Human Rights and Transnational
Corporations, paras 72-74.

' Wim Wensink and Jan Maarten de Vet, “Identifying and Reducing Corruption in Public
Procurement in the EU” (Made for the European Commission by PwC and Ecorys with support
of Utrecht university, 2013), 45, https://ec.europa.eu/anti-fraud/sites/antifraud/files/docs/body/
identifying_reducing corruption_in_public_procurement_en.pdf.

' Olga Martin-Ortega and Claire Methven O’Brien, “Public Procurement and Human Rights:
Interrogating the Role of the State as Buyer,” in Public Procurement and Human Rights (Edward Elgar
Publishing, 2019), S.
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also incorporated secondary social and environmental goals into public procurement
regulations, such as combating modern slavery in the UK'? or promoting equality in South
Africa," adopting “social,” “green” or “sustainable procurement” models."* However, such
approaches remain scarce' and, even when adopted, social and environmental goals are
indeed secondary to and sidelined by the economic objectives of public procurement.

Through public procurement, states purchase a wide array of goods, works and services
to carry out public functions. The material scope of public procurement can include
purchasing anything from office supplies to military equipment, as well as commissioning the
construction of fundamental infrastructure or ensuring the provision of public services.'¢
Public procurement is also linked to the wave of privatisation in recent years, through
which the private sector has increasingly become responsible for activities traditionally
performed by governments.'” As a result, governments purchase goods and services that
they directly produced or performed in the past, including core public services, such as
criminal justice, education, health and social care.

Public procurement of essential goods and services is directly linked to states’ human
rights obligations. The decision of what the state purchases, i.e., the substance and quality
of acquired goods and services can determine whether the state fulfils its (international or
national) human rights obligations, especially in the area of economic, social and cultural
rights. For instance, if procured healthcare or education do not meet the qualitative
standards required by the corresponding human right, the state might be found to have
violated its obligation to fulfil.

Even when public procurement is not connected to the delivery of essential services,
the process is linked to human rights impacts based on who the state purchases goods
and services from. Companies in public procurement value chains can be involved in or
linked to violations of labour rights, discrimination, environmental harm or other adverse
human rights impacts. Through the doctrine of positive human rights obligations, states
can be held liable for human rights violations in public procurement value chains and

12 Olga Martin-Ortega, “Public Procurement as a Tool for the Protection and Promotion of Human
Rights: A Study of Collaboration, Due Diligence and Leverage in the Electronics Industry,” Business
and Human Rights Journal 3 (2018): 75, 78.

13 Geo Quinot, “Constitutionalising Public Procurement through Human Rights: Lessons from South
Africa,” in Public Procurement and Human Rights, eds. Olga Martin-Ortega and Claire Methven O’Brien
(Edward Elgar Publishing, 2019), 78-79.

'* Claire Methven O’Brien and Olga Martin-Ortega, “Human Rights and Public Procurement of Goods
and Services,” in Research Handbook on Human Rights and Business, eds. Surya Deva and David Birchall
(Edward Elgar Publishing, 2020), 278.

'S UN, Human Rights Council, Report of the Working Group on the Issue of Human Rights and Transnational
Corporations, para 13.

16 O’Brien and Martin-Ortega, “Human Rights and Public Procurement.”

7 UN, The Special Rapporteur on Extreme Poverty and Human Rights, Privatisation, Extreme Poverty
and Human Rights, A/73/396 (2018), paras 1-2, accessed February, 11,2021, https: //www.ohchr.org/
EN/Issues/Poverty/Pages/Privatisation.aspx.
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respective procurement regulations and rules (or the lack thereof) can be at the centre
of such scrutiny.'®

Moreover, its significant share in the global and national economies makes public
procurement an essential instrument to promote and secure human rights in the private
sector. Through their substantial purchasing power, states hold considerable leverage
on private producers and service providers to influence their social, environmental or
governance policies and create demand for responsible business performance.'” On the
other hand, the absence of human rights considerations in public procurement regulations,
tenders and contracts might be understood by the private sector as an indication of the
secondary and peripheral nature of human rights in the state agenda. In any case, state
recognition of the linkages between human rights and public procurement can have
significant direct and indirect impacts on stakeholders” human rights.

The significance of public procurement for human rights in business is recognized by
the UN Guiding Principles on Business and Human Rights. The state duty to protect
human rights under the UNGPs includes operational principles applicable to states” actions
under their role as economic agent.?® These principles, united under the umbrella term
“state-business nexus,” include Principle 6 which stipulates that “states should promote
respect for human rights by business enterprises with which they conduct commercial
transactions.”' Apart from the UN framework, the Organisation for Economic Co-operation
and Development (OECD) has also been promoting integrating human rights, labour,
gender and other social considerations into public procurement systems through the
concept of Responsible Business Conduct (RBC).* In light of these developments, states
increasingly include public procurement in their National Action Plans (NAPs) on business
and human rights® and there have been few positive examples of incorporating social and
environmental considerations into public procurement regulations as secondary aims.**

However, public procurement regimes remain resistant to incorporating human
rights and respective instruments, such as human rights impact assessment. O’Brien and
Martin-Ortega (2018) note that, compared to the increasing expectations for the private

'8 Edoardo Alberto Rossi, “Human Rights Clauses in Public Procurement: A New Tool to Promote
Human Rights in (States’) Business Activities?” in Legal Sources in Business and Human Rights (Brill
Nijhoff, 2020), 277; O’Brien and Martin-Ortega, “Human Rights and Public Procurement,” 25S.

!9 Martin-Ortega, “Public Procurement as a Tool for the Protection,” 75-77.

* UNGPs Principles 4-6.

! Tbid, Principle 6.

2 OECD, “I. Public Procurement — Supporting Responsible Business Conduct | Integrating Responsible
Business Conduct in Public Procurement” (OECD iLibrary, 22 December 2020), accessed February 16,
2021, https://www.oecd-ilibrary.org/sites/02682b01-en/1/3/1/1/index.html?itemId=/content/
publication/02682b01-en&_csp =elfacecd62{7ae24£03312574370£56e&itemIGO=0ecd&itemC-
ontentType=book.

2 “Public Procurement,” National Action Plans on Business and Human Rights, accessed February 16,
2021, https://globalnaps.org/issue/public-procurement/.

** O’Brien and Martin-Ortega, “Human Rights and Public Procurement,” 278.
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sector, the absence of public buyers’ supply chain responsibilities for human rights from
legislative or policy frameworks is paradoxical.”® This divergence is surprising especially
because states are the primary bearers of human rights obligations, and human rights law
does not allow duty bearers to brush human rights aside.

To explain the paradox, the existing literature discusses the prioritization of the so-
called “primary” aims of public procurement.”” In other words, economic objectives such
as value for money and fair competition between bidders, outweigh or stonewall social
and environmental objectives. However, literature does not account for other factors that
are not part of regulatory or policy frameworks but nonetheless represent a structural
element of the governance of public procurement. This paper opens the discussion on the
role of a prevalent practice of awarding public procurement contracts based on political
favouritism and suggests that this systemic issue threatens primary and secondary aims of
procurement alike. Accordingly, the next section discusses the nature and role of political
favouritist corrupt schemes in public procurement systems.

Il. Political Favouritist Corrupt Schemes in Public Procurement

With a significant impact on human rights, public procurement systems rarely reflect
these links in their governance. On the other hand, public procurement systems face
structural governance issues that further complicate bridging this gap. The paper argues
that corruption in general and political favouritism, in particular, represent one such
obstacle.

Public procurement is particularly susceptible to corruption due to a large number
of funds involved, the complexity of the process, and close interactions between public
officials and private sector representatives it involves.*® As a result, public procurement
can entail multiple types of corruption risks that can vary depending on the procurement
phase, national or institutional context, and other factors.*” Article 9 of the UN Convention
against Corruption specifically addresses the issue of corruption in public procurement.*’
Compared to other types, high-level institutionalized corruption is more prevalent in

* Claire Methven O’Brien and Olga Martin-Ortega, “Discretion, Divergence, Paradox: Public and Private
Supply Chain Standards on Human Rights” (Social Science Research Network 2018) SSRN Scholarly
Paper ID 3197615 2-3, accessed February 15, 2021, https://papers.ssrn.com/abstract=3197615.

26 Ibid.

*7 See for instance, O’Brien and Martin-Ortega, “Human Rights and Public Procurement,” 247-53.

*% Preventing Corruption in Public Procurement (OECD, 2016), 6, http://www.oecd.org/gov/ethics/
Corruption-Public-Procurement-Brochure.pdf.

** On varying forms of corruption in public procurement see Tina Sereide, Corruption in Public Procurement.
Causes, Consequences and Cures (Chr Michelsen Intitute, 2002), 13-19; Sope Williams-Elegbe, “Systemic
Corruption and Public Procurement in Developing Countries: Are There Any Solutions?” Journal of
Public Procurement (2018): 134-38; Mike Balthazar Beke, “Political Influence in Public Procurement:
Balancing between Legality and Illegality” (PhD diss., Universidad Complutense De Madrid, 2017),
140-248.

3% United Nations Convention Against Corruption 2003, A/58/422, Article 9.
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public procurement.* This type of corruption can often appear legal and its detection
and prevention depend on “the underlying general principles”* of public procurement.

The practice of awarding public procurement contracts based on political favouritism
tits perfectly within the definition of high-level institutionalized corruption. This
involves trading mutual favours between private and public actors: in return for political
contributions, businesses get government contracts, and this arrangement benefits both
parties by sponsoring their respective agendas.*® The scope of this arrangement is not
limited to a single institutional setting; it connects businesses, various agencies, and
political party structures, and penetrates high levels of government.

The existing country-specific research provides insight into the prevalence of political
favouritism in public procurement practices. For instance, 2010 data from the Czech
Republic revealed that only 1.1 % of all firms were registered as public contractors, whereas
12,9 % of political donor firms received public contracts.** A 2020 article studied public
procurement data from Lithuania before and after the 2012 ban on corporate political
donations. The findings suggested that donor companies had “a steady and unexplained
higher chance of winning in procurement tenders” even in Lithuania’s relatively less corrupt
and strictly regulated context, whereas this gap disappeared after the ban.* Similar patterns
of allocating large portions of procurement contracts to companies that have donated to
political parties have been observed in the large spectrum of countries such as, for instance,
Romania,** Hungary,*” Croatia,*® Turkey,*® Brazil* and the US.*!

3! High-level institutionalized corruption refers to “the allocation and performance of public procure-
ment contracts by bending prior explicit rules and principles of good public procurement in order to
benefit a closed network while denying access to all others.” Mihaly Fazekas and Luciana Cingolani,
“Breaking the Cycle? How (Not) to Use Political Finance Regulations to Counter Public Procurement
Corruption,” The Slavonic and East European Review 95 (2017): 76, 80.

3> Mihély Fazekas, Istvan Jénos T6th, and Lawrence P. King, “Corruption Manual for Beginners:
‘Corruption Techniques’ in Public Procurement with Examples from Hungary,” Corruption Research
Center Budapest Working Paper no. CRCB-WP/2013 1 (2013): 7.

33 Fazekas and Cingolani, “Breaking the Cycle?” 81.

3 Titl and Geys, “Political Donations,” 447.

3% Baltrunaite, “Political Contributions and Public Procurement,” 542-43.

3¢ Madalina Doroftei and Valentina Dimulescu, “Corruption Risks in the Romanian Infrastructure
Sector,” in Government favouritism in Europe: The anticorruption report 3, ed. Alina Mungiu-Pippidi, vol.
3 (Verlag Barbara Budrich, 2015).

3 Mihaly Fazekas, Péter Andras Lukacs, and Istvdn Jinos To6th, “The Political Economy of Grand
Corruption in Public Procurement in the Construction Sector of Hungary,” in Government Favouritism
of Europe.

3 Munir Podumljak and Elizabeth David-Barrett, “Political Favouritism in Croatian Public Procurement,”
in Government Favouritism in Europe.

% Ugur Emek and Mubhittin Acar, “Public Procurement in Infrastructure: The Case of Turkey,”
in Government Favouritism in Europe.

# Taylor C. Boas, F. Daniel Hidalgo, and Neal P. Richardson, “The Spoils of Victory: Campaign Donations
and Government Contracts in Brazil,” The Journal of Politics 76 (2014): 415.

# Daniel Bromberg, “Can Vendors Buy Influence? The Relationship between Campaign Contributions
and Government Contracts,” International Journal of Public Administration 37 (2014): 556.
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As a rule, such practices rarely look illegal as financial transactions at the heart of this
corrupt arrangement take place in the constraints of legality: neither corporate donations
nor reimbursing for a procurement contract is illegal per se. As a result, this corrupt practice
often goes on without detection, prevention, or other kinds of state reaction. Moreover,
the exchange of donations and public contracts are not immediate and corresponding,
meaning that these are part of broader schemes and systematic rather than singular quid
pro quo trades.*” However, manipulation of public procurement systems is done in the
shadows and requires the lack of transparency and accountability, as well as wide discretion
for responsible public officials and less restrictive procurement regulations. Subsequently,
contracts exempt from public procurement law,” as well as flexibly regulated smaller
contracts are more likely to be awarded to donating companies.** However, open bidding
procedures can also be exploited to favour politically connected companies through, for
instance, tailoring contract specifications to donating companies or leaking information
on competing bids and companies.* Another method to ensure the smooth operation of
this corrupt scheme is to decapacitate monitoring and oversight institutions and guarantee
the lack of accountability.*

The practice of awarding public procurement contracts based on political favouritism
violates the private-public divide that is essential to a functioning state.*” Accordingly,
this arrangement violates the primary objectives of public procurement as it disrupts
open competition and discriminates against bidders without political connections. At the
same time, it stands against the principles of free elections and democracy by channelling
illegitimate funds to campaigns of, most probably, ruling parties. However, as the next
section argues, this corrupt scheme also has a significant negative impact on the population’s
social and economic interests.

lll. Political Favouritism in Public Procurement and Human Rights

Aside from damaging the foundational principles of both public procurement and
political system, political favouritism has more immediate costs. For such deals to remain
lucrative for both parties, the price of government contracts needs to be inflated or the
quality of delivered services and goods needs to be reduced below the standard.*®

A 2020 study of Czech public procurement revealed that tenders allocated to politically
connected firms were overpriced by at least 8%, totalling a loss of 128 million USD from
2006 to 2018.* The study from Lithuania also estimates that cost increases in public

# Fazekas and Cingolani, “Breaking the Cycle?” 81.

3 Emek and Acar, “Public Procurement in Infrastructure,” 84.

* Titl and Geys, “Political Donations,” 443.

4 Baltrunaite, “Political Contributions and Public Procurement,” 543.

* Elizabeth David-Barrett and Mihély Fazekas, “Grand Corruption and Government Change: An
Analysis of Partisan Favoritism in Public Procurement,” European Journal on Criminal Policy and Research
1(2019): 415.

7 Fazekas and Cingolani, “Breaking the Cycle?” 82.

*1bid, 81.

4 Baranek and Titl, “The Cost of Favoritism,” 3—4.
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procurement caused by political favouritism (more specifically, corporate donations) equals
1% of the GDP and eliminating this corrupt arrangement would save about 180 million
EUR annually.* In the meantime, higher prices do not result in increased quality of
deliverables;*' rather, the diversion of public funds towards the parties in this illicit deal
brings about low-quality and unsafe works, goods and services.> Moreover, in settings
where corrupt schemes are well-embedded and systemic, new procurement needs for
deteriorating goods, such as repairs for infrastructure, can be exploited to maintain and
further corrupt deals between politicians and businesses. As a result, political favouritism
in public procurement undermines the value for money principle and diverts budgetary
funds from public interests to benefit political and business elites, at the same time lowering
the quality of procured goods and services.

These financial and qualitative effects of political favouritism entail negative social
impacts. As favouritism is normally sustained in a homogenous group, in this case, in
political elites and their loyal business counterparts, it decreases aggregate social welfare
and perpetuates inequality among social groups.®® This can also hamper the growth of
local businesses and decrease foreign investments that, in turn, can result in declining job
opportunities, reducing tax revenues and other negative impacts on social development.**
Moreover, budgetary funds are a limited resource and often serve to secure basic public
needs such as healthcare, education or basic infrastructure. Diverting as much as 1 % of
the GDP** to the parties of this corrupt scheme subtracts it from the funds that could
otherwise be spent for more or better-quality goods and services, proportionally lowering
the amount or quality of social spending. Finally, corruption in a broad sense has been
demonstrated to negatively affect life expectancy, maternal mortality, child nutrition, and
education, and erode trust in state institutions.*°

Negative social effects of corrupt systems often manifest in adverse impacts on specific
human rights. Research on connections between corruption and human rights has been
debating whether corruption can or should qualify as a human rights violation.*” However,

S0 Baltrunaite, “Political Contributions and Public Procurement,” 579.

1 Baranek and Titl, “The Cost of Favoritism,” 29.

5> David-Barrett and Fazekas, “Grand Corruption and Government Change,” 412.

53 Yann Bramoullé and Sanjeev Goyal, “Favoritism,” Journal of Development Economics 122 (2016): 16,
23.

* Wensink and Vet, “Identifying and Reducing Corruption,” 63.

35 Approximate estimation provided by Baltrunaite, “Political Contributions and Public Procurement,”
579; David Schoenherr, “Political Connections and Allocative Distortions,” The Journal of Finance 74
(2019): 543, 546.

36 Angela Barkhouse, Hugo Hoyland, and Marc Limon, Corruption: A Human Rights Impact Assessment
(Universal Rights Group and Kroll, 2018), 9-18, https://www.universal-rights.org/wp-content/
uploads/2018/04/Policy report corruption LR. pdf.

57 The exchange between Anne Peters and Franco Peirone is a perfect example of this debate. See, Anne
Peters, “Corruption as a Violation of International Human Rights,” European Journal of International
Law 29 (2018): 1251; Franco Peirone, “Corruption as a Violation of International Human Rights:
A Reply to Anne Peters,” European Journal of International Law 29 (2018): 1297.
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there is a wide consensus in academia and international organizations alike that corruption
is strongly linked to negative impacts on human rights encompassed by the International
Bill of Human Rights.*

Corruption has been linked to negative impacts on civil and political rights, such as the
right to life, equality and non-discrimination, the freedom of expression and information,
the right to a fair trial and political participation rights.”> However, special attention has
been given to the harm that corruption brings about on economic, social and cultural
(ESC) rights, as corruption diverts critical resources to private interests.® The examples of
ESC rights threatened by corruption include the right to development, the right to health,
the right to education, the right to an adequate standard of living (housing, food, water).*!

Human rights impacts of political favouritism or other types of corruption in public
procurement have not yet been in the centre of scholarly focus so far. However, UN human
rights bodies have particularly mentioned public procurement in the discussion about
corruption and human rights. A 2020 report of the Office of the United Nations High
Commissioner for Human Rights (OHCHR) highlights challenges and best practices in
integrating human rights into anti-corruption practices and underlines “the importance

t,”°2 and the nexus between the

of transparency and accountability in public procuremen
private sector, negative human rights impacts and corruption.®® Another report by the UN
Human Rights Advisory Committee calls on the example of transparency and equality
measures in public procurement to emphasize how states can fulfil their duty to protect
from adverse human rights impacts stemming from corrupt acts by the private sector.**
The latest report by the UN Working Group on Business and Human Rights also discusses
corruption as a fundamental problem specifically for the business and human rights agenda

and distinguishes public procurement as especially susceptible to corruption.®

58 Comprising of Universal Declaration of Human Rights 1948 (UNGA Res 217 A(III) ); International
Covenant on Civil and Political Rights 1966 (999 UNTS 171); International Covenant on Social,
Economic and Cultural Rights 1966 (993 UNTS 3).

% Corruption and Human Rights: Making the Connection (International Council on Human Rights Policy,
2009), 32-4S; Barkhouse, Hoyland, and Limon, Corruption, 19-32.

% See for instance, UN, Human Rights Council, Report of the Office of the United Nations High Commissioner
for Human Rights on Challenges Faced and Best Practices Applied by States in Integrating Human Rights
into Their National Strategies and Policies to Fight against Corruption, Including Those Addressing Non-State
Actors, Such as the Private Sector, A/HRC/44/27 (2020), paras 19-20.

¢! Kolawole Olaniyan, “The Implications of Corruption for Social Rights,” in Research Handbook on
International Law and Social Rights, eds. Christina Binder and others (Edward Elgar Publishing, 2020),
365-67; Corruption and Human Rights, 45-63; Barkhouse, Hoyland, and Limon, Corruption, 19-32.
¢ UN, Human Rights Council, Report of the Office of the United Nations High Commissioner for Human
Rights on Challenges Faced, paras 30-31.

6 Tbid, 40—49.

¢ UN, Human Rights Council, Final Report of the Human Rights Council Advisory Committee on the Issue
of the Negative Impact of Corruption on the Enjoyment of Human Rights, A/HRC/28/73 (2015), para 9.
¢ UN, Human Rights Council, Report of the Working Group on the Issue of Human Rights and Transnational
Corporations, paras 10-12.
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Political favouritism in public procurement can affect a wide range of rightsholders
depending on, among other factors, the economic and social effect of corrupt schemes,
the subject matter of the procurement contract in question, and the prevalence of
such schemes in the procurement system. The most common methods employed by
public officials to maintain political favouritist schemes in public procurement include
(1) designing procurement contract in a manner that sidesteps preventive measures,
rules, and standards; (2) guaranteeing that a connected company receives the contract
regardless of a record of proven violations and poor performance; (3) ignoring violations
of labour, environmental or technical standards within the contract performance and/
or decapacitating oversight mechanisms; and (4) accepting poor quality deliverables.
The resulting short or long-term deficiencies, such as the loss of quality or funds can
manifest into negative human rights impacts.

Bellow-standard quality of deliverables caused by corruption and diverted funds can
have a direct impact on the population. For instance, inferior quality public infrastructure
can collapse and result in mortalities and injuries, hence, causing negative impacts on
the rights to life and health of the users. In some cases, delivery under the procurement
contract concerns a basic service that falls within the scope of ESC rights, such as health
and social care, education, or adequate standard of living. In such cases, the inferior quality
of service is directly linked with the qualitative requirements of corresponding rights. For
example, if, as a result of diverted funds, a procured healthcare service does not meet the
requirements of availability, accessibility, acceptability and quality,*®® the state might be
found to have violated its obligations under the right to health.

Apart from the quality of delivery, poor quality of performance stemming from
a corrupt scheme might also have a negative impact on rightsholders. For instance, poor
oversight of a procurement contract resulting in non-compliance with labour standards
can be directly linked to the poor treatment of employees of the contracting business and
hence, negatively affect their labour rights. Similarly, the lack of environmental oversight
on infrastructure projects can result in environmental disasters and, in turn, threaten the
life and health of local populations and cause relocations.

Moreover, political favouritist schemes in public procurement divert portions of limited
budgetary funds towards political and private interests which might result in unrealized or
discontinued social programmes, undelivered basic services, and the absence of substantial
infrastructure. Whereas this effect is a dire social issue in any case, it can also constitute
a human rights violation if the goods, services and works in question are necessary for the
realization of ESC rights.® In this sense, favouritist arrangements in public procurement can

% UN, Committee on Economic, Social and Cultural Rights, CESCR General Comment no. 14 The Right
to the Highest Attainable Standard of Health, E/C.12/2000/4 (2000), para 12, accessed February 9,
2021, https://digitallibrary.un.org/record/4250412In=en.

¢ Anne Peters, “Corruption and Human Rights,” Basel Institute on Governance Working Paper
(2015): 17.
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be seen as the underlying reason for the state’s violation of its ESC obligations. Although,
there are doctrinal and practical issues related to establishing a clear link between the lack
of resources due to corruption and human rights violations, in particular with causality
and attribution.*® Besides the above-mentioned linkages, some authors also indicate that
political favouritism threatens the human rights of not-so-well-connected competitors that
end up losing tenders® and the political participation rights of voters who face a political
reality in which candidates and parties are dependent on undue financial influence from
the private sector donors.”

Beyond negative impacts on individual human rights, political favouritism in public
procurement represents a larger-scale issue — it obstructs the integration of human rights
considerations in the state’s role as an economic agent in general and public procurement
in particular and hampers the business and human rights agenda.

Procurement deals influenced by political favouritism are mainly concerned to deliver
on the conditions of corrupt schemes, and other considerations, including human rights,
become sidelined or ignored. Otherwise, incorporating human rights requirements
into the procurement process might also result in the loss of tender or disqualification
of connected companies — they are not, as a rule, strict adherents to good governance
standards. Moreover, to keep a corrupt arrangement lucrative, the parties — public officials
and contracted companies — have to minimize the actual costs of the contract. In this
sense, increasing costs of integrating human rights due diligence (HRDD) mechanisms
into projects, such as human rights impact assessment (HRIA) can be counterproductive.
Even without HRDD mechanisms, integrating the human rights approach entails enhanced
transparency, accountability and oversight — the very opposite of what corrupt arrangements
require to successfully operate.

On the other hand, the human rights approach entails empowering rightsholders and
victims of abuse and bringing their role into the centre of scrutiny.” In public procurement,
this would shift the perspective and reframe the issue of political favouritism from an
abstract misappropriation of public funds into its actual negative social and economic
impacts. These effects of the human rights approach, as desirable as they sound from the
perspective of good governanced human right baseds, can be devastating for political
favouritism schemes in public procurement. Considering that ruling or dominant political
powers are the main actors in such corrupt arrangements, it is logical that these same actors
would be motivated to ignore or undermine increasing calls on human rights integration
within anti-corruption measures or public procurement systems.

% Peters, “Corruption as a Violation of International Human Rights,” 1267-76.

¥ See Ondrej Blazo and Hana Kov4¢ikov4, “Right for Equal Opportunity for Fair Public Contract?
Human Rights in Public Procurement,” Human Rights in Public Procurement (2019): 137.

70 Peters, “Corruption and Human Rights,” 11.

"1 1bid, 26.
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Furthermore, as this corrupt arrangement involves a close illicit relationship between
political, public, and business elites, it erases the traditional public-private divide and enables
the business sector to gain informal influence and power over state policies, including
business and human rights policies. This effect referred to as corporate capture, entails
that political parties and campaigns become dependent on corporate donations from
procurers, and they are more likely to bend to the corporate will and allow their agendas
or practices that disregard or abuse human rights, hence abandon the obligation to protect
human rights under the Pillar 1 of the UNGPs. Moreover, due to its legal appearance and
high-level nature, political favouritism in public procurement is often a well-known fact
that eludes accountability and goes on unabated. Such blatant cases of systemic corruption
can erode public trust in the state. In this case, it would affect rightsholders’ trust in the
state’s ability to uphold their interests and protect them against human rights abuses by
the private sector.

Conclusion

It is evident that public procurement has significant human rights implications and,
therefore, its processes requires effective safeguards to avoid negative impacts on stakeholders’
human rights. Despite this simple logic, procurement systems remain resistant to increasing
pressures from international organizations and frameworks, such as the UNGPs. This
paper demonstrates that, apart from the traditional divide between economic and social
areas of influence in governance, the described divergence is also perpetuated by unseen
structural factors eroding governance. Such fundamental issues, exemplified in the paper
by political favouritist schemes of corruption, create illicit norms and rules that clash with
good governance principles and harm primary, as well as secondary objectives of public
procurement.

The adverse loop of political favouritism, public procurement and human rights impacts
has been scarcely addressed on political or academic levels, and, hence, there is no evidence
for successful mechanisms for combating this specific type of corruption. However, the
general issue of corruption in public procurement is analysed in the latest report of the UN
Working Group on Business and Human Rights” which reviews existing anti-corruption
measures that can alleviate negative human rights impacts. These measures include the
integration of human rights as a condition for awarding procurement contracts, excluding
bidders based on their record of corruption and human rights violations, integrating human
rights and anti-corruption considerations in supply chain codes of conduct, integrity
pacts,” employing modern technology such as digitalized procurement or block-chain

72UN, Human Rights Council, Report of the Working Group on the Issue of Human Rights and Transnational
Corporations.

73 The Report defines integrity pacts as a process “82 in which a contracting authority and bidders
agree to comply with best practice and maximum transparency, and a third party, often a civil society
organization, monitors the procurement process against those commitments,” para 39.
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based systems,’* and strong conflict of interest laws.”® Scholarly literature has also offered
to align the human rights based approach and anti-corruption measures to effectively
address the human rights impacts of corruption.” However, there is a scarcity of systemic
analysis or empirical evidence on the human rights based-approach to anti-corruption or
aligning these two areas of governance.

While this paper explores the links between corruption, governance, procurement,
business and human rights, it barely scratches the surface of this complex issue. This
demonstrates that there is a need for further research focusing on deeper analysis of
human rights impacts, good governance measures, public procurement systems, and, most
importantly, empirical evidence. Whereas the problem in this paper would benefit from
the analysis from different fields of study such as governance, economics, law, and human
rights, the interdisciplinary methods of business and human rights scholarship would be
the perfect fit to analyse its multidimensional nature. At the same time, the business and
human rights agenda needs to address the root causes of the lack of progress in leveraging
the state’s role as an economic agent in advancing human rights.”” The intersection of the
dark side of politics, structural issues of public procurement and resulting human rights
impacts is a perfect place to start.

© N. Arevadze, 2021

Bibliography

Balthazar Beke, Mike. “Political Influence in Public Procurement: Balancing between Legality and
Illegality” PhD diss., Universidad Complutense De Madrid, 2017.

Baltrunaite, Audinga. “Political Contributions and Public Procurement: Evidence from Lithuania.”
Journal of the European Economic Association 18 (2020).

Baranek, Bruno, and Titl Vitezslav. “The Cost of Favoritism in Public Procurement.” FEB Research
Report Department of Economics, 2020.

Barkhouse, Angela, Hugo Hoyland, and Marc Limon. Corruption: A Human Rights Impact Assessment.
Universal Rights Group and Kroll, 2018. https://www.universal-rights.org/wp-content/
uploads/2018/04/Policy report corruption LR.pdf.

Blazo, Ondrej, and Hana Kovécikova. “Right for Equal Opportunity for Fair Public Contract? Human
Rights in Public Procurement.” Human Rights in Public Procurement (2019).

Boas, Taylor C., F. Daniel Hidalgo, and Neal P. Richardson. “The Spoils of Victory: Campaign
Donations and Government Contracts in Brazil.” The Journal of Politics 76 (2014).

Bramoull¢, Yann, and Goyal Sanjeev. “Favoritism.” Journal of Development Economics 122 (2016).

7*UN, Human Rights Council, Report of the Working Group on the Issue of Human Rights and Transnational
Corporations, paras 36—39.

75 Tbid, 72-47.

76 Peters, “Corruption and Human Rights,” 26-27; Peters, “Corruption as a Violation of International
Human Rights,” 1276-78.

77 UN, Human Rights Council, Report of the Working Group on the Issue of Human Rights and Transnational
Corporations, para 13.

218 ISSN 2227-7153 Philosophy of Law and General Theory of Law 1/2021



CORRUPT FROM THE HEAD DOWN...

Bromberg, Daniel. “Can Vendors Buy Influence? The Relationship between Campaign Contributions
and Government Contracts.” International Journal of Public Administration 37 (2014).

Corruption and Human Rights: Making the Connection. International Council on Human Rights
Policy, 2009.

Dévid-Barrett, Elizabeth, and Mihdly Fazekas. “Grand Corruption and Government Change:
An Analysis of Partisan Favoritism in Public Procurement.” European Journal on Criminal Policy
and Research 1 (2019).

Doroftei, Madalina, and Valentina Dimulescu. “Corruption Risks in the Romanian Infrastructure
Sector” In Government favouritism in Europe: The anticorruption report 3, edited by Alina Mungiu-
Pippidi, vol. 3. Verlag Barbara Budrich, 2015.

Emek, Ugur, and Mubhittin Acar. “Public Procurement in Infrastructure: The Case of Turkey.
In Government Favouritism in Europe: The Anticorruption Report 3, edited by Alina Mungiu-Pippidi.
Verlag Barbara Budrich, 2015.

Fazekas, Mihély, and Luciana Cingolani. “Breaking the Cycle? How (Not) to Use Political Finance
Regulations to Counter Public Procurement Corruption,” The Slavonic and East European Review
95 (2017).

Fazekas, Mihaly, Istvdn Jdnos Téth, and King Lawrence P. “Corruption Manual for Beginners:
‘Corruption Techniques’in Public Procurement with Examples from Hungary.” Corruption Research
Center Budapest Working Paper no. CRCB-WP/2013 1 (2013).

Fazekas, Mihaly, Péter Andras Lukacs, and Toth Istvdn Janos. “The Political Economy of Grand
Corruption in Public Procurement in the Construction Sector of Hungary.” In Government
Favouritism of Europe: The Anticorruption Report 3, edited by Alina Mungiu-Pippidi. Verlag Barbara
Budrich, 2015.

Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect,
Respect and Remedy” Framework 2011, A/HRC/17/31.

“How Large Is Public Procurement?” World bank blogs. Accessed February 9, 2021. https://
blogs.worldbank.org/developmenttalk/how-large-public-procurement.

Martin-Ortega, Olga. “Public Procurement as a Tool for the Protection and Promotion of Human
Rights: A Study of Collaboration, Due Diligence and Leverage in the Electronics Industry.” Business
and Human Rights Journal 3 (2018).

Martin-Ortega, Olga, and Claire Methven O’Brien. Public Procurement and Human Rights. Edward
Elgar Publishing, 2019.

Martin-Ortega, Olga, and O’Brien Claire Methven. “Public Procurement and Human Rights:
Interrogating the Role of the State as Buyer.” In Public Procurement and Human Rights. Edward
Elgar Publishing, 2019.

O’Brien, Claire Methven, and Olga Martin-Ortega. “Discretion, Divergence, Paradox: Public and
Private Supply Chain Standards on Human Rights” (Social Science Research Network 2018) SSRN
Scholarly Paper ID 3197615 2-3. Accessed February 15, 2021. https://papers.ssrn.com/
abstract=3197615.

1/2021 Oinocodia npasa i 3aransHa Teopia npasa  ISSN 2227-7153 219



Nika Arevadze

O’Brien, Claire Methven, and Olga Martin-Ortega. “Human Rights and Public Procurement of
Goods and Services.” In Research Handbook on Human Rights and Business, edited by Surya Deva
and David Birchall. Edward Elgar Publishing, 2020.

OECD; ‘1. Public Procurement — Supporting Responsible Business Conduct | Integrating Responsible
Business Conduct in Public Procurement’ (OECD iLibrary, 22 December 2020). Accessed February
16, 2021. https://www.oecd-ilibrary.org/sites/02682b01-en/1/3/1/1/index. html?itemId=/
content/publication/02682b01-en& csp_=elfacecd62f7ae24£03312574370f56e&itemIG-
O=oecd&itemContentType=book.

Olaniyan, Kolawole. “The Implications of Corruption for Social Rights.” In Research Handbook
on International Law and Social Rights, edited by Christina Binder and others. Edward Elgar
Publishing, 2020.

Parker, Christine, and John Howe. “Ruggie’s Diplomatic Project and its Missing Regulatory
Infrastructure.” In The UN Guiding Principles on Business and Human Rights. Brill Nijhoff, 2012.

Peirone, Franco. “Corruption as a Violation of International Human Rights: A Reply to Anne Peters.”
European Journal of International Law 29 (2018).

Peters, Anne. “Corruption and Human Rights.” Basel Institute on Governance Working Paper (2015).

Peters, Anne. “Corruption as a Violation of International Human Rights.” European Journal of
International Law 29 (2018).

Podumljak, Munir, and Elizabeth David-Barrett. “Political Favouritism in Croatian Public Procurement.”
In Government Favouritism in Europe: The Anticorruption Report 3, edited by Alina Mungiu-Pippidi.
201S.

Preventing Corruption in Public Procurement (OECD, 2016). http://www.oecd.org/gov/ethics/
Corruption-Public-Procurement-Brochure.pdf.

“Public Procurement,” European Commission. Accessed February 10, 2021. https://ec.europa.eu/
info/policies/public-procurement _en.

“Public Procurement.” National Action Plans on Business and Human Rights. Accessed February
16, 2021. https://globalnaps.org/issue/public-procurement,/.

“Public Procurement — OECD,” OECD. Accessed February 10, 2021. http://www.oecd.org/
governance/public-procurement/.Quinot, Geo. “Constitutionalising Public Procurement through
Human Rights: Lessons from South Africa.” In Public Procurement and Human Rights, edited by
Olga Martin-Ortega and Claire Methven O’Brien. Edward Elgar Publishing, 2019.

Rose-Ackerman, Susan. “The Challenge of Poor Governance and Corruption.” DIREITO GV
L. Rev. Especial 1 (2005).

Schoenherr, David. “Political Connections and Allocative Distortions.” The Journal of Finance 74 (2019).

Sereide, Tina. Corruption in Public Procurement. Causes, Consequences and Cures. Chr Michelsen
Intitute, 2002.

The Special Rapporteur on Extreme Poverty and Human Rights, “Privatisation, Extreme Poverty
and Human Rights” (2018) A/73/396. Accessed February 11, 2021. https://www.ohchr.org/
EN/Issues/Poverty/Pages/Privatisation.aspx.

220 ISSN 2227-7153 Philosophy of Law and General Theory of Law 1/2021



CORRUPT FROM THE HEAD DOWN...

Titl, Vitezslav, and Benny Geys. “Political Donations and the Allocation of Public Procurement
Contracts.” European Economic Review 111 (2019).

UN, Committee on Economic, Social and Cultural Rights, CESCR General Comment no. 14 The Right
to the Highest Attainable Standard of Health, E/C.12/2000/4 (2000). Accessed February 9,2021.
https://digitallibrary.un.org/record/4250412In=en.

UN, Human Rights Council, Final Report of the Human Rights Council Advisory Committee on the Issue
of the Negative Impact of Corruption on the Enjoyment of Human Rights, A/HRC/28/73 (2015).

UN, Human Rights Council, Guiding Principles on Business and Human Rights: Implementing the
United Nations “Protect, Respect and Remedy” Framework 2011, A/HRC/17/31.

UN, Human Rights Council, Report of the Office of the United Nations High Commissioner for Human
Rights on Challenges Faced and Best Practices Applied by States in Integrating Human Rights into Their
National Strategies and Policies to Fight against Corruption, Including Those Addressing Non-State
Actors, Such as the Private Sector, A/HRC/44/27 (2020).

UN, Human Rights Council, Report of the Working Group on the Issue of Human Rights and Transnational
Corporations and Other Business Enterprises on Connecting the Business and Human Rights and the
Anticorruption Agendas, A/HRC/44/43 (2020).

UN, The Special Rapporteur on Extreme Poverty and Human Rights, Privatisation, Extreme Poverty
and Human Rights, A/73/396 (2018). Accessed February, 11, 2021. https://www.ohchr.org/
EN/Issues/Poverty/Pages/Privatisation.aspx.

Wensink, Wim, and Jan Maarten de Vet. “Identifying and Reducing Corruption in Public
Procurement in the EU” (Made for the European Commission by PwC and Ecorys with support
of Utrecht university, 2013). https://ec.europa.eu/anti-fraud/sites/antifraud/files/docs/body/
identifying_reducing_corruption_in_public_procurement_en.pdf.

Williams-Elegbe, Sope. “Systemic Corruption and Public Procurement in Developing Countries:
Are There Any Solutions?” Journal of Public Procurement (2018).

Hika Apesaase. Kopynmisi 3 roA0BH: BIAUB HOAITHYHOTO (paBOPHTU3MY Ha MPABa AFOAHHH
B A€P>KaBHHX 3aKyIiBASX

AmnoTanis. AepkaBHi 3aKyIiBAl CTAHOBAATD 3HAYHY YaCTUHY CBITOBOI €eKOHOMIKHM Ta BIIAMBAIOTh Ha
XapakTep i IKICTh CYCIIABHUX 6Aar Ta mo cayr. OToxe, MalOTh 3HAYHI ITPSIMi Ta HENTPSIMi 3B’A3KU 3 IIpaBaMK
atopnHH. [TpoTe crcTeMu Aep)KaBHUX 3aKyIIBEAb PIAKO BiAOOPaKAIOTB Iii 3B'I3KH i 3aAUIIAIOTHCS
“rayxumun” A0 3aKAUKIB 3 OOKy MIDKHapOAHHUX OpraHi3alliil Ta HAYKOBHMX AOCAIAXKEHb I[OAO iHTerparii
IpaB AOAMHH. X044 Ije IIUTAHHS YaCTO 0OIOBOPIOETHCS 3araAOM, aA€ BOHO BCE XK 3AAUIIAETHCS He-
AOCTaTHbO BUBYEHHUM B aCIEKTi yIPaBAiHHS, SIKi CTBOPIOE PO3PUB MiXK Aep>KaBHUMH 3aKYIiBASIMH Ta
IpaBaMU AIOAMHH i CIIPHSE BIACYTHOCTI ITporpecy. Y CTaTTi AOCAIAKYEThCS IIUTAHHSA IIOAO YIIPABAIHHSA
y cdepi Aep>kaBHUX 3aKyTIiBeAb, 30KpeMa KOPYTIIiFHI CXeMH MOAITHKIB Ta IXHS pOAb Y HAPaAOKCAAbHIM
BiACYTHOCTI POTPECy Y IPUBEACHHI CUCTEM AEPIKAaBHMX 3aKYIIBEAD Y BIAIOBIAHICTD AO BUMOT IIpaB
AIOAMHH. AHAAI3YI04H ITepBUHHI Ta BTOPUHHI AXXepeAa, IPOAEMOHCTPOBAHO 3B SI3KU MDK KOPYIILIAHOK
[IPAKTUKOIO Ta IOUINPEHIMH IIPOOAEMAMU [IPAB AIOAMHU Y AePXKABHHX 3aKyIiBAsiX. CTBEpPAKYEThCS,
1[0 MiAPUBAIOYM CHCTEMH ACP)KaBHHUX 3aKyIliBeAb, TIOAITHYHA PaBOPUTH3ALLS CTABUTD IiA 3arposy
NePBUHHI EKOHOMIi4Hi Ta BTOPHHHI COLIIaAbHi I[iAl 3aKYIIiBEAD i CHPUYNHE HECIIPUATANBI HACAIAKH AASL
IpaB ATOAMHH. LTi HacAIAKM 3aBAQIOTH IIKOAM IPOMAASHCHKUM i HOAITHYHMM, a TAKOXK €KOHOMIYHHM,
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COILIiAAPHMM i KyABTYPHHM IIPaBaM AIOAMHH Y HaIliOHAABHOMY KOHTEKCTi 30KpeMa Ta IIePeIIKOAKAIOTh
po3BuTKY 3araaoM. Kpim Toro, 1151 KOpymmifiHa AOMOBAEHICTb € EPEIIKOAOI0 AAS CIIPYSIHHS iHTer parii
IPaB AIOAMHH y cdepy Aep>KaBHUX 3aKYIIiBeAb, 2 OTXKe, FaAbMY€E ITporpec y HoBoMy miaxoai KepiBaux
npuanunis OOH 3 murasb 6i3Hecy i IpaB AFOAMHH, a TAKOXK IIOAOXKEHD, 1[0 CTOCYIOTHCSI 3B SI3KY MK
AEPKaBOIO Ta 6isHecoM. BucBiTAor0uM HeOOXiAHICTD TOAQABIITIX MDKAUCLUIIAIHAPHKX Ta eMIIPUYHUX
AOCAIAKEHB, SIKi BUBYATUMYTb Lje IIUTAHHS 3 TOYKHU 30py Oi3HECY Ta [IPAB AIOAVIHH, 3a[IPOIIOHOBAHO
CHCTEMHHUH aHAAI3 MePIIONPUYNH, CTAaHy Ta MOTEHIIIMHUX PillleHb.

KarouoBi caoBa: aeprxaBHi 3aKyIiBAi; 6isHec; mpasa aroannu; Kepisri npuarmmu OOH 3 murans
OisHecy i IpaB AIOAUHU; KOPYILIis; $aBOPUTU3M; YIIPABAIHHSL

Huxka Apesapse. Koppynuust ¢ roA0BbI: BAUSIHHE IIOAHTHYECKOr0 GpaBOPHTH3MA HA IPaBa
4eAOBeKa B FOCYAAPCTBEHHBIX 3aKyIKaX

AnHoTanust. TocyaapCTBeHHbIE 3aKYIIKU COCTABASIIOT 3HAYUTEABHY 0 YaCTh MUPOBOI 9KOHOMHUKH
H BAMSIIOT HA XapaKTep M Ka4ecTBO 00IeCTBEHHbIX OAar 1 yCAyT. KITak, MMeIoT 3HaYMTeAbHbIe [IPsIMbIe
U KOCBEHHbIe CBSI3H C IIpaBaMu deaoBeka. OAHAKO CHCTEMBI TOCYAQPCTBEHHBIX 3aKYIIOK PEAKO
OTPAKAIOT STH CBSI3U H OCTAOTCS “TAYXHMH K IIPU3BIBAM CO CTOPOHBI MEXKAYHAPOAHBIX OPTaHH3aIIHIT
H HAy4YHbIX HCCACAOBAHHMIL IT0 MHTETPALUY [IPAB YeAOBeKa. XOTs 9TOT BOIIPOC YaCTO 06CYKAAETCS
B 0611[eM, HO OH BCe 3K€ OCTAeTCsl HEAOCTATOYHO H3yYeHHBIM B aCIIeKTe YIIPaBACHHS, CO3AA€T Pa3PhIB
MeXAY FOCYAAPCTBEHHDBIMH 3aKyIIKAMHU U IIPABAMH YeAOBEKA U CLIOCOOCTBYeT OTCYTCTBUIO IPOrpecca.
B craTbe HccAeAyeTCs BOIIPOC IO YIPABAEHHIO B Cdepe FOCYAAPCTBEHHBIX 3aKYIIOK, B YaCTHOCTH
KOPPYIIIJUOHHBIE CXEMbI [IOAMTHKOB U X POAD B ITAPAAOKCAABHOM OTCYTCTBHH IIPOTPECCa B IPUBEACHHH
CHCTEeM TOCYAAPCTBEHHBIX 3aKYIIOK B COOTBETCTBUE C TPeOOBAHUSIMU IIPAB Y€AOBEKA. AHAAMBHPYS
IIepBUYHbIE X BIOPHYHbIE HCTOYHUKE, IPOAEMOHCTPUPOBAHO CBSI3U MEKAY KOPPYIILAOHHOM IIPAKTHUKOM
H PAaCIpOCTPaHeHHBIMU IIPOOAEMAMH IIPAB YeAOBEKA B FOCYAAPCTBEHHBIX 3AKYIIKAX. YTBEPYKAAETCSL, UTO,
IIOADBIBAS CHCTEMbI FOCYAAPCTBEHHBIX 3aKYIIOK, IIOAUTHYECKast $aBOPUTH3ALIUS CTABUT IIOA YTPO3Y
IHepBUYHbIE SKOHOMUYECKHE H BTOPUYHbIE COL[AABHBIE I]EAH 3aKYIIOK F BBISBIBAET HEOAATOIIPUSITHBIE
IIOCAEACTBHS AASL IIPAB YeAOBEKA. DTH IIOCACACTBIS HAHOCST YIepO IPasKAAHCKHM U [IOAMTHIECKHUM,
a TAKKe 9KOHOMUIECKUM, COLIUAABHBIM U KYABTYPHBIM IIPaBaM YeAOBEKA B HALIMOHAABHOM KOHTEKCTe
B YaCTHOCTH U IIPEILITCTBYIOT Pa3BUTHIO B IleAoM. KpoMme Toro, 9Ta KoppyIImoHHast AOTOBOPEHHOCTD
SIBASIETCSI IIPEIITCTBHEM AASL COACFICTBHS HHTEIPALIMU [IPAB YeAOBeKa B cepy roCyAapCTBEHHbBIX
3aKYIIOK, a CAAOBATEABHO, TOPMO3UT IIPOTrpecc B HOBOM IopxoAe PykoBopsmux npuammmos OOH
II0 BOIpOCaM OM3HeCa U IIPAB YeAOBEKa, A TAKKe IIOAOXKEHM, KACAIOLIMXCS CBSI3U MEXAY FOCYAAp-
crBoM 11 6usHecoM. OcBelnast HeOOXOAMMOCTb AAABHEHIINX MEKAUCIIIIAMHAPHDIX H SMINPHYECKHIX
HCCAEAOBAHMUIL, KOTOPbIe OYAYT U3y4aTh 9TOT BOMPOC C TOYKHU 3PeHHs OM3Heca U IPaB YeAOBeKa,
IPEAAOXKEHO CUCTEMHBII AHAAU3 IIEPBOIIPHYHH, COCTOSHUS U IOTEHIJMAABHBIX PeIleHHIL.

KaroueBbie cAOBa: rOCyAAPCTBEHHbIE 3AKYIIKH; OU3HEC; [IPaBa YeAOBeKa; PyKOBOASIIIIE IPUHIIHIIBI
OOH o Bompocam 6u3Heca U IIpaB YeAOBeKa; KOPPYIILKs; paBOPHTH3M; yIPABACHHS.

Nika Arevadze. Corrupt from the Head Down: Human Rights Impacts of Political Favouritism
in Public Procurement

Abstract. Public procurement represents a significant part of the global economy and influences
the nature and quality of public goods and services. Consequently, it has substantial direct and indirect
links with the human rights of a wide array of rightsholders. However, public procurement systems
rarely reflect these links and remain resistant to calls on human rights integration from international
organizations and academic scholarship. While this divergence is often discussed, the root governance
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issues that create the gap between public procurement and human rights and contribute to the lack
of progress remain relatively unexplored. This paper investigates a prevalent governance issue in
public procurement - political favouritist corruption schemes — and their role in the paradoxical lack
of progress in aligning public procurement systems with human rights requirements. Through the
analysis of primary and secondary sources, the paper demonstrates the links between such corrupt
practices and prevalent human rights issues in public procurement. It argues that by undermining
public procurement systems, political favouritism jeopardizes primary economic and secondary
social objectives of procurement and brings about adverse human rights impacts. These impacts
harm civil and political, as well as economic, social and cultural human rights in national contexts
and obstruct the development at large. Moreover, this corrupt arrangement represents a roadblock
for promoting human rights integration in public procurement and, hence, hampers the progress
for the novel approach of the UN Guiding Principles on Business and Human Rights in general, and
its provisions concerning the state-business nexus in particular. The paper concludes by outlining
the need for further interdisciplinary and empirical research which will explore this issue through
the lens of business and human rights, and offer a systemic analysis of root causes, the state of play
and potential solutions.

Keywords: public procurement; business; human rights; UNGPs; corruption; favouritism;
governance.
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ITayao ITinTo Ae AAb6Gykepxke’

MPABA MNPALIBHMKIB, NPALIBHUKIB-MITPAHTIB
TA NPOOCHINIOK 3A KOHBEHLIIED
[MPO 3AXWCT NPAB JIOANHW | 0CHOBOMOJ10HKX CBOBOL'

BcTyn

Bpomneficbkuit cya 3 npas atoaunu (Cya, ECTIA) 3po61B 3HAIHMI BHECOK Y 3aXUCT

COIlaABPHHX ITPAB 3aTAAOM i TPYAOBHX IIpaB 30KpeMa. S XxOTiB 6u akijeHTyBaTH yBary

Ha YOTHPbOX OCOOAUBUX HAIPSIMAX, SIKi A6MOHCTPYIOTb 6araTCTBO IpelleAeHTHOI
IpaKTHKH B 1ift cdpepi. [To-mepire, st 3yrmuHioCst Ha IHAMBIAyaABHHX IPOOAEMAX, TTOB SI3AHUX
i3 3araAbHUMH IIPaBaMU IIPALIiBHUKIB, 3BEPHYBILIHU yBary Ha HECIIPABEAAWBE 3BIAbHEHHS,
IIPaBO Ha [IOBATy AO IPUBATHOTO i CIMETHOTO XUTTS, CBOOOAY PEAIrii Ta CBOOOAY BUpasKEeHHS
norasiais. Ilo-ppyre, g synuHIOCS Ha MOCHAGHHI 3aXHCTY IpaB IPAlLiBHUKIB-MirpaHTIiB
Konseniiero PO 3aXHUCT MPAB AFOAMHH i OCHOBOITOAOXKHUX cBobop (KOHBeHI_Ii}I). ITo-Tpere,
S PO3TASIHY IIpaBa PO CITIAOK y CBITAI CBOOOAM 00’ €AHAHD. |, BpeITi-pemnrT, BiaA3€ PKAAIOIOYH
eKOHOMIYHMIT AAHATIAPT MUHYAOTO AECATHUAITTS, s HaBeAy PelleAeHTHY IPaKTHKY 3aAAS
AEMOHCTPALIII TOrO, K 3aXOAH XXOPCTKOI eKOHOMII MOXKYTb BIIAMHYTH Ha IIPaBa AIOAUHU,
Ta sk Cyp BiAIIOBIB Ha Ije TpOOAeMHe IHUTAHHS.

I. MpaBa npauiBHuKiB

B ocHosi iHTerpanii TpyaoBux npaB y cdpepy KoHBeHIIii A€XKUTb IPUHIIUIT HEITOAIABHOCTI
IIPaB AIOAMHY, [TATBepAKeHNI BiseHChKOIO pAekAapaniero 1993 p.> HemopiabHicTs Bumarae

* Iayao ITinTo Ae AABOYKEpKe, CYAASI EBPOIENCHKOTO CYAY 3 IIPAB AIOAUHM; Ipodecop PpaKyAbTeTy
npasa, Karoaunsxuit yaiBepcutet, AicaboH.

Paulo Pinto de Albuquerque, Judge at the European Court of Human Rights; Full Professor at Lisbon
School of Law, Universidade Catolica Portuguesa.

e-mail: Paulo. PINTODEALBUQUERQUE@echr.coe.int

! ITepexaap 3paificaennit BaapucaaBoro KamaiHoro 3 OpuriHaABHOTO TEKCTY, SIKHI1 BiAIIOBiAQ€ IPOMOBI,
3pobaeHiit 38 Haropu Bpy4denHs ITayao IlinTo ae Aapbyxepxke 3Bannst Honoris Causa B YaiBepcureti EAxx
Xiaa (m. Aiseprmyan, Crioayyene KOpOAiBCTBO) 6 rpyarst 2019 p. AyMKu, BUKAQA€HI B TEKCTI, € 0COOHCTOXO
HO3ULI€I0 ABTOpa Ta He BIAOOPaXKAIOTh MO3ULIiI0 EBPONENchKoro cyay 3 npas atopaunu. Crarrs “The
Rights of Workers, Migrant Workers and Trade Unions in the light of the European Convention on
Human Rights,” European Human Rights Law Review 1 (2020): 24-37.

2 AuB.: TenepaabHa Acambaest Opranisanii O6’epnanux Harii, BiaeHcbka aexaaparis Ta ITporpama aiit,
A/CONF.157/23 (12.03.1993), sixa nporoaouye: “Bci npasa AtoAMHH yHiBEpCaAbHI, HeMOAIAbHI, B3a-
€MO3aAEXKHI Ta B3Aa€EMOIIOB s13aHi < ... >.” Cxoxxum unHOM XapTist ocCHOBHUX ITpaB EBpomnericbkoro Corosy
BH3HaAE, Mo Eppornericbkuii Co03 3aCHOBYETHCS HA “HemopIAbHUX Ta YHIBEPCaABHUX I[IHHOCTSIX — AFOACBKIT
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“KOMIIAEKCHOTO ITIAXOAY AO TAYMadeHHsI,”> 3 METOI0 “IHTerpawil IeBHUX COLiaABHO-eKOHO-
MIYHUX IIPaB y AOKYMEHTH IPO IPOMAASHCHKI Ta IOAITUYHI npaBa.”4 Taymauennsa Konsennii
3 il OCHOBHHUM aKI[€eHTOM Ha TPOMaASHCbKHX i TOAITUYHUX IpaBax sSIK iHCTPYMeHTi, 3AATHOMY
OXOITUTH COLiaAbHI [IPaBa, 6a3yeThCst HA eBOAIOLiTHOMY xapakTepi KoHBeHil, sika GpyHKIiOHye
SIK “XKUBUI IHCTPYMeHT > i rapaHTye “IpakTuyHi Ta epeKTUBHI IpaBa, Ha BIAMiHY Bip “Te-
OpeTHYHHUX Ta iAI030pHUX.  AOKTPHHA “)KMBOIO IHCTPYMEHTY IAKPIIIAIOETHCS IPUHIIUIIAMU
TAYMadeHHs, I[O CTOCYIOTbCSI He AMIIe €BPOIIENICBKOTO KOHCEHCYCY,” a i CIPaBXHbOIO
YBaro A0 iHCTPYMEHTiB MSIKOTO IIPaBa, sIKi A€XKaTh B OCHOBI A€TITHMHOCTI yXBaA€HHs
pimrens Cypom.® 3acTOCYBaHHS IPUHIMIIB M SIKOTO IIPaBa € 0COOAMBO BAXKAUBHIM Y BUITAAKAX,
koAu Cyp CTHKAETHCS 3 BIACYTHICTIO €BPOIIEHCHKOro KoHCeHCycy. Kpim Toro, BiamMiHHOIO
pucoro nperiepeHTHOrO IpaBa CTpacbypra € Te, 110 BOHO HAKAAAQAE IIO3UTHBHI 30008 I3aHHS
Ha AOToBipHi cTopoHy KoHBeHI1il, 3 IKMX 3'IBASIETHCS CBOEPIAHHUI TOPU3OHTAABHUI ePeKT
npas KoHBeHIIii y IPUBaTHHX CIIOpax, TaKMX SIK TPYAOB,” Ta iHIII BUAY IPUBATHHX CIIOPiB. "
LITi 3araAbHOBiAOMI IPUHIIUIIN He MPEACTABASIOTh HOBHX, aKTHBICTHYHHX IipX0AiB Cyay.
Bonu BUKOPUCTOBYIOTHCS HUM ITOHAA YOTUPH AECSATHAITTS i MAIOTh IIPUHITUIIOBE 3HAUEHHS
AAS 320e3TIeueHHS e eKTUBHOTO 3aXHCTY BiATToBiAHO A0 KoHBeHmii. O6I‘0BOPEHH51 HACTYTIHUX
CIIPaB IIPO IIpaBa MPaliBHUKIB 3pOOUTD Ije OYeBUAHUM.

ITpaso npayieHuxie Ha 3axucm 8id MUMHAC08020 6i0CMOPOHEHHS MA 36iAbHEHHS 3 poOOMIL.
IIpusynuHeHHs Ta IPUIUHEHHS TPYAOBUX BIAHOCHH IIOBUHHO BiAIIOBiAQTH 3aXUCTY IIH-
BIADHUX IIPaB, nepeAGaquHx ct. 6 Konpennii.!! CiopAn BXOAUTD IIPaBo MpaliBHUKIB, Cepe
iHIIOrO, Ha e)eKTUBHUIL AOCTYII AO CYAY, CYAOBHIL PO3TASIA Y PO3YMHHI CTPOK i 63 CyAOBUX
3aTPHUMOK, a TAKOX Ha BUKOHAHHS OCTATOYHOTO pimeHHst.'” L5 cTaTTst TAKOX CTOCYEThCS
IIpaB IPaIiBHUKIB HA 3aXKCT BiA 3BIABHEHHS], IIJO CYIIePEeYHTb IIPE3yMIILil HeBUHYBAaTOCTi. "

ripHOCTi, CBOOOA], piBHOCTI Ta coAipapHOCTI; < ... >,” AuB. EBpornericbkuit Coros, XapTisi OCHOBHHUX IIPaB
Esponeiicpkoro Coroay, 2012/C326/02 (26.10.2012).

?Virginia Mantouvalou, “Labour Rights in the European Convention on Human Rights: An Intellectual
Justification for an Integrated Approach to Interpretation,” Human Rights Law Review 13(3) (2013): 1.
*Franz Ebert and Martin Oelz, “Bridging the Gap between Labour Rights and Human Rights: The Role
of ILO Law in Regional Human Rights Courts,” ILO, Discussion paper, International Institute for
Labour Studies, DP/212/2012.

S Tyrer v. United Kingdom (1978) 2 EHRR 1.

¢ Airey v. Ireland (1979-80) 2 EHRR 305.

7 Glor v. Switzerland App no 13444/04 (EHCR, 30 April 2009).

$ Shtukaturov v. Russia (2012) 54 EHRR 27.

? Young, James and Webster v United Kingdom (1981) 4 EHRR 38.

1° Lopez-Ostra v Spain (1995) 20 EHRR 277.

! Aus., cepep inmoro, Kénig v Germany (1979-80) 2 EHRR 170; Le Compte, Van Leuven and De Meyere
v Belgium (1982) 4 EHRR 1; Obermeier v Austria (1991) 13 EHRR 290; Frydlender v France (2001) 31
EHRR 52.

12 Pramov v. Bulgaria App no 42986,/98 (ECHR, 30 September 2004 ); Delgado v. France App no 38437/97
(ECHR, 12 June 2001); Aurelia Popa v. Romania App no 1690/05 (ECHR, 26 January 2010); Sabeh
El Leil v. France [GC] 34869/05 (29 June 2011).

13 Teodor v Romania App no 46878/06 (ECHR, 4 June 2013).
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Kpim Toro, BoHa BUMarae HaBeAeHHs IPUYUH y pa3i 3BiAbHeHHS poboTOAaBIIeM. Y CIipaBi
“Aombapai Baasaypi nporu Itaaii” 3BiAbHEHHS Ha [TIACTaBi BUCAOBAEHHSI ITOTASIAIB, SIKi “SIBHO

CyIiepedaTdb KATOAMLIBKIl AOKTPHHI ™'

*i mopaAbIIa BiAMOBa HalliOHAABHHUX CYAIB POSTASIHY TH
He3AaTHiCTb Papu pakyAbTeTy BKas3aTH IPUYKMHHU CBOTO pillleHHS CyTepevnTh HeoOXiAHOCTI
HasIBHOCTI AOCTATHIX IIPUYHMH, & TAKO3K MOXKAMBOCTI OCKapyKeHHsI y KOMIIETEHTHOMY OpraHi.'®
OTKe, aBTOHOMIsI PeAIrifiHUX IrpoMap He € aGCOAIOTHOIO, I CAiA peTeAbHO 3BaXKyBaTH
3 ypaxyBaHHSM KOHKYPYIOUYHX iHTepeCiB, IOCTABACHHX Ha KapTy.'¢

Ilpaso npayisnuxis Ha npusammue ma cimeiine scumms. BiamosiaHo Ao cT. 8 KonBeHIil
Cya po3rasipnas CrIpaBy, IO CTOCYIOThCS IepeBipKH IPaIiBHUKA, MOHITOPUHI'Y KOMYHIKAITift
CIiBpoO6iTHHKA Ta TPOQeCifIHUX PUSHKIB AAS SAOPOB’SI TPAIiBHHIKA, A TAKOXK 3BIAbHEHHSI 32
ocobucTiM BH6OPOM criBpobiTHHKA.'” S KOPOTKO 3YIIMHIOCS HA HUX I10 Yep3i.

IITo cTocyeTbest 060B I3KOBOTO TeCTyBAHHI IpaliBHUKIB Ha HapkoTHKH, CCIIA y cipaBax
“Mapcen npotu Aanii,” a Takox “Bpetaynp nporu IlIBernii” 3a3HaumBs, o MOpyIIeHHS
IIpaBa Ha IPUBATHE XXUTTs 32 0OMeKeHUX 0OCTABHH MOXXe Oy TH BHIIPABAAHHM, SIKIO 6yAO
AOCSITHYTO PETEABHOTO 6aAAHCY MK ‘AMCKOMPOPTOM < ... > AASI OKpEMOTo IpaniBHuKa” '®
Ta IHTEpPeCcOM 3aXHCTy 0COOHCTOI IiAICHOCTI IPOTHU iHTepeciB rpOMAACHKOI Oesreku Ta
3aXHCTy IpaB i cBOO0A iHIUX AfoAeiL."”

CrarTs 8 TakoX IepeTUHAEThCA 3i cTaTrTsaMu 9 ra 11 Kouseniiii, PO IO CBiAYaTh KOHT-
pactytoui crpasu O6c¢r i lror mporn Himeuunnu moA0 3BiAbHEHHS 3asBHUKIB 3 po60TH
B PeAIrifiHOMY 3aKAaAl 4epe3 HasIBHICTD MO3AIMAIOOHUX CTOCYHKIB. CBITOrAsIA yCTaHOBU
3HAYHOIO MipOX0 BU3HAYAE 3HAYEHHS, IO HAAAETHCA PiBHIO AOSABHOCTI M OYiKYBaHb Bi
MOBEAIHKHY CIiBpOOITHHKA IOAO LepkBuU.*’ OuiKyBaHHSI 6y TH AOSABPHUME AO POOOTOAABLS
€ e TAUOIIUM AAS IpaljiBHUKIB, IO 3alIMAIOTh 6iABII BUCOKI MOCAAH, SIK Iie AEMOHCTPYE
cipasa “O6cr nporu Himewunun.”' TIpoTe Cy 3acTOCOBYE peTeAbHHIT 36aAaHCOBYIOUMIT
tect. OTxe, y crpasi “Ilior nporn HiMeyunnu” BiH BCTAaHOBHUB, IO B apryMeHTaLil Ha-
I[iOHAABHOTO CYAY NIPOITyIIleHi BaroMi MipKyBaHHS IIOAO pAKTHYHOTO CiMEHHOTO SKUTTH,
MO3aMIAIOOHUX BIAHOCHH 1 HAAQHOTO IM npaBoBoro 3axucty. Ha BiaMiny Bip 3asBHHKA
y cmpasi “O6ct nporu Himewunnn,” 3assauk y “Illior npotn Himewunuu” 3iTkHYBCS

1 Lombardi Vallauri v Italy App no 39128/05 (ECHR, 20 October 2009).

' Ibid.

' Tbid.

7 Aus., cepea inmoro, Madsen v. Denmark (dec.) (2003 ) npo Bumory npauiBH1Ka IPOXOAUTH BUMAAKOBI
AOCAiAXKeHHS cedi AAst TecTyBanHs Ha HapkoTuku (Madsen v Denmark (dec.) (2003) 36 EHRR CD61).
ITopasbmie 0OroBOpeHHs TeCTYBAaHHS HAa HADKOTHKH Ha pobodomy micui aous. Wretlund v Sweden
(dec.) (2004) 39 EHRR SES.

'8 Wretlund v. Sweden.

19 Ibid.

2 Lombardi Vallauri v. Italy App no 39128/05 (ECHR, 20 October 2009). AuB. TakO OpO 3araAbHe
CIIoAiBaHHS 6yTH AOSABHHUM i AOOPOCOBICHMM CTOCOBHO po6GoTopasus, Pay v United Kingdom
(dec.) (2009) 48 EHRR SE2.

21 Obst v. Germany App no 425/03 (ECHR, 23 September 2010).
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6 31 3HAYHMMU TPYAHOILIAMH IIiA 9acC IOIIYKY iHIIOro Miciist po6oTn.”” 3Baxkaroun Ha Ije
Cya CTOCOBHO CT. 8 IOBHHEH PETEAbHO BHBYUTHU TOUHY QYHKINIO MPAI[iBHUKA, CTYIiHb
TPYAHOIL[IB, Ki 3a3HA€ 3aABHUK Y€pe3 CaMe BTPYYaHHs, a TAKOXX HACAIAKH, [0 HACTAIOTh
IiCAS IbOTO, BKAIOYAIOYH CTYIIIHb TOPYLIIEHHS IPUBATHOIO Ta CIMEMHOTO XXUTTS, AASI TOTO
mo6 He CTAHOBUTH "OAHO3HAuHe 0COOMCTe 30008 I3aHHS KUTH y CTPUMAHOCTI y pasi
PO3AIABHOTO IIPOXXUBAHHS A00 PO3AYYEHHs, sIKe BIIAMHE Ha CaMy CyTb IIpaBa Ha IOBary
AO IIPUBATHOTO XUTTSL.>

Crnmparounchp Ha IjJ0 IpeljeAeHTHY IIPAaKTHUKY, cipasa “PeprHanpec Maprinec nporu
Icranii” mpoAeMOHCTPyBaAa IeperAeTeHHs IPUBATHOTO Ta IPO(eCIHHOrO KUTTSI, OCKIABKH
MipKyBaHHS IOAO TPUBATHOTO XUTTS GAaKTUYHO BU3HAYAAM MOXKXAMBICTD Oy TH IparieBAa-
IITOBaHUM IjepkBoi0. He3HauHa GiAbIIiCTD HATOAOCHAA Ha 00i3HAHOCTI 3asIBHUKA B TOMY,
IO M1OT0 IIPMBATHA AISIABHICTD CyTIepedUTh [IePKOBHOMY CBITOTASIAY. 3afHSBIIN MIAHOOAKBE
CTaBAEHHSI, OAHOYACHO BPiBHOBaXYI04YM KOHKypyodi iHTepecn,”* Cya Hapae BEAUKOTO 3Ha-
YeHHSI 3AATHOCTI 0c00H “BiAbHO 3aanmary rpomaay. > Y crpasi “I. B. mporu I'penii” €CITA
3aCTOCYBAaB IMiAXiA COLIIAABHOI MOAEAI, AIMIIOBIIM BUCHOBKY, IIJO 3BiAbPHEHHS BHACAIAOK
AUCKpUMIHAIl HA OCHOBI MUTaHb OCOOUCTOTO 3A0POB ST PAKTHIHO AMCKPUMIHYBAAO Ta
CTHIMATH3yBaAO 3asIBHUKA, IO IIPU3BEAO IIEPEBAKHO AO COLiaAbHOI KOAU. > Cya IATBEPAKB
cBoro mosuriito y cripasi “Kirorin npotu Pocil,” BuU3HauMBIIH, [0 “AepiKaBa IOBUHHA MaTU
AMIIIE BY3bKY CBOOOAY PO3CYAY IIPH BOOPI 3aXOAIB, 1[0 BUAIASIIOTB I1I0 IPYITY AASI iHAKIIOTO
CTaBAeHHs Ha 0CHOBI ix BIA-crarycy <...>?” 3BiAbHEHHS 32 CTATE€BOIO O3HAKOIO Y CBITAI
IIOBHOI BIACYTHOCTI O3HaK TOro, o odinep He B 3M0O3i BUKOHYBATH CBOI 000B’sI3KH, SIK
cBipunTs cripasa “Emeas Boripas mporu Typeuunsn,” mpu3BeAo AO Irje OiAbII OAHO3HAYHOTO
ocyay 3 60ky Cyay.”® L1i ABi onepeAHi CIipaBy HArOAOLIYIOTh Ha ITiABHIEHIl 9y TAUBOCTI
ECIIA po 3rybHOTrO XapakTepy CTUTMATH3aIil, CTEpeOTHIIHOCTI Ta AP epeHIIiiOBAHOTO
CTaBAeHHS A0 mpauiBHukiB. OTxe, y 3HaKoBi# crpasi “Kocrsiarun Mapkin nporu Pocii”
Cya miATBEpAHB CBOIO ITO3UIIIO III0AO AN EPeHIIiIOBAHOTO CTAaBACHHS:

PizHe cTaBAEHHS AO YOAOBIKiB-BilICbKOBOCAY>KOOBLIB Ta SKiHOK-BIfCBKOBOCAY>KOOBIIiB I[OAO
IpaBa Ha 0aThKIBCHKY BIAIyCTKY SIBHO He IPU3HAYEHE AASL BUIIPABACHHS HEOAArOIOAYYHOIO
CTaHOBHINA KXIHOK Yy CYCIIABCTBI 260 “pakTHYHOI HEpIBHOCTI” MK YOAOBIKAMHU Ta XKiHKAMH
<...>. Cyp IOTOAXKY€ETDCS i3 3asIBHUKOM Ta TPETHOIO CTOPOHOIO, IO TaKa Pi3HHUIIS BIIAUBA€E Ha
36epe>KeHH5{ TeHAEPHHUX CTEPEOTHIIIB Ta € HEBUTIAHOIO SIK AAS Kap’epﬂ JKIHOK, TaK i AASI CIMETHOT'O
SKUTTA YOAOBiKiB.?’

2 Schiith v Germany (2011) 52 EHRR 32.

# Ibid.

2 Fernandez Martinez v Spain (2015) 60 EHRR 3.

5 Ibid.

1. B. v. Greece App no 552/10 (ECHR, 3 October 2013).

27 1bid.

28 Emel Boyraz v. Turkey App no 61960/08 (ECHR, 2 December 2014).

?» Konstantin Markin v. Russia App no 30078/06 (ECHR, 22 March 2012).
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CnpaBa He AMITIe CYTTEBO BIIAMHYAQ HAa CYAOBY IIPAKTHKY ITOAO AMCKPHMiHAITii 32 03HAKOIO
crari, OiAbIe TOro, BOHa 00’€AHAAQ COLliaAbHE IIPABO HA 3aXHCT IOAOKEHHS MTPaLliBHIKA
IOAO TIPAIIeBAAIITYBAHHS 3 IIUBIABHKMM IIPABOM Ha CiMeFHe )XUTTH, 3axumenuM Konsewniriero.

ITo cTocyeTbcst pU3UKIB AASL 3A0POB’s, SIKi BHHHKAIOTh BHACAIAOK KOHKpeTHOI cdhepu
po6oTu, Cys HATOAOCHB Ha BAXXAHBOCTI AepPKaBU “3a0€3[eUNTH OTPUMAHHS 3asIBHUKAMH
BakAuBOi iHpopMarii <...>, Mo Aa€ IM 3MOI'y OIIiHIOBaTH PU3HKHU AASI IXHBOTO 3Aop013’51
ta 6e3mexu.”*’ HeHapaHHS AOCTYIIY AO iHGOpMALii OAO PUBHKIB MOXeE IIPH3BECTU AO
nopyuterHs cT. 8 KonBeH1ii, mpo mo cBipauTs cripasa “BiasHec Ta inmi mpotu Hopserii.”?!
ITopi6bHuM ynHOM y cripasi “Bpinker Ta iHmi mpoTr MaAbTH” HArOAOIIYBAAOCS, IO YPSIAK
3000B’s13aHi 3pOOUTH AOCTYIHIMH Ta 3pO3YMIAMMHU 3araAbHOBIAOMI HAYKOBi AOKA3H IJOAO
pu3uKiB asbecry.?

ITomuprorouucs 3a MeXi MPUBATHOI cpepH B raAy3b Ipalli, CT. 8 TAKOX CTA€ BCe OiAbLI
AKTYaABHOIO AASI AOCHTD IIPO6AEMHOI CdePH 3aXOAIB CIIOCTepesKeHHs Ha pobodomy micii.*
Copasa “Komaanp npotu Crioayuenoro KopoaiBcTBa” cTBOpHUAQ OCHOBY AASL 3aXHCTY
IpaB MpalliBHUKA I[OAO MOHITOPHUHIY MOr0 KOMYHIiKaI[iliHUX an/ICTpo'l'B.34 Tyt Cya Ha-
FOAOCHB Ha HeOOXiAHOCTI HaljiOHAABHHX PErYASTOPHHUX 3aXO0AIB, SIKi BCTAHOBAIOIOTb MeXi
3aKOHHOTO BTPYYaHH y IIPaBO Ha IPUBATHE KUTTS IIASIXOM KOHTPOAIO 3a IpalliBHUKAMH,
aAe BiH yTPUMAaBCS Bip HAAQHHS TOYHHX BKa3iBOK i3 1iporo nuTanHs. Crpasa “Bepbyaecky
nporu PymyHii” mpeACcTaBASIAQ YYAOBY MOKAHMBICTD IIOSICHUTH BUMOTH IIJOAO 3aKOHHOTO
BTPYYaHHS y [IPABO HA IPUBATHE JKHUTTS, OCOOAMBO IIOAO MOAITHKH CIOCTEpEKEeHHS
B Mepexi InTeprer. Ilicas HeBTimHOroO pimeHHs masaTu Beanka masaTa miaATBepAMAA,
0 36epesxeHHs] KOMYHIKAL[IHUX AQHHUX CIIBpOOITHHKA € BTPYy4YaHHSIM y IIPaBoO Ha
IpUBATHE KUTTS,>> Ta PO3KPUTHKYBAAA HAI[iOHAABHI OPTaHH BAAAH, SIKi He BUSHAYUAH,
9M OTPUMYBaB 3asABHUK IOIEePEAHE MOBIAOMAECHHS MOAO MOHITOPHHIY, BKAIOYAIOUH
CTYIiHb MOHITOPHHTY HOTO IPUBaTHUX mosBipoMaeHb.> Busapusimu MOpYLIEHHS IIPaBa Ha
npuBaTHe XUTTs, CyA MHUPOKO BUKOPHCTAB BiAIIOBiAHE MiXXHApOAHE 3aKOHOAABCTBO Ta
M sike ipaBo. HaiiBaxkausinre, mo Beanka maAaTa BCTAHOBHAQ BUMOTH, SIKi AQIOTh 3MOT'Y
HAITIOHAABHUM CyAQM IIepeBipUTH, YK MOPYLIUB POOOTOAABEIb IPABO HA IPUBATHICTD
npayiBauka.”’ 1]i HACTAaHOBY AQBHO Ha3piAW Yepe3 MMOCTIMHY PO3MUTICTH po60OYOro Ta
npuBaTHOrO XUTTs. CriBpOOITHUKH He BIAMOBASIFOTBCSI BiA CBOTO IIPaBa Ha HEAOTOPKAH-
HICTb 0COOHCTOrO XXUTTSI, IEPECTYIAKYH Opir cBoro poboyoro micrs. Kopucryrouncs

3 Vilnes and Others v. Norway App nos 52806/09 and 22703/10 (ECHR, 24 March 2014).

3! Ibid.

3* Brincat and Others v. Malta App nos 60908/11, 62110/11, 62129/11, 62312/11 and 62338/11
(ECHR, 24 July 2014).

33 AusB., cepep inmoro, Niemietz v Germany (1993) 16 EHRR 97; Kdpke v Germany (dec.) (2011) S3
EHRR SE26, Halford v United Kingdom (1997) 24 EHRR 523.

3 Copland v United Kingdom (2007) 45 EHRR 37.

35 Barbulescu v. Romania App no 61496/08 (ECHR, S September 2017).

36 Ibid.

7 Tbid.
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iHTepHeTOM Ha po60YOMY MicIli, y CHiBpOOiTHIKA 36epiraeThcs “mpaBoMipHe O4iKyBaHHS
HEAOTOPKAHHOCTI 0COOUCTOrO SKUTTS. >

HesBaskaroun Ha BKa3iBky, Tepepbadei y cipasi bep6yaecky, Cya MOBHHEH IIPOSIBASITH
“niABnmeHy MHUABHIcTD > mOAO MOCTifIHOTO CIIOCTEpEKEHHS 3a MpalLliBHUKAMH 3 601<y
po6oTopasuis. ITocTiiiHe criocTepekeHHs] HEMHUHyYe Ma€ CAMOLIEH3yPY, a TO i “0X0AO-
AKyBaAbHUI edekt,”* mo MOoKe 0OMEXYBaTH IIPABO AIOAMHHU Ha CBOOOAY BHPasKeHHS
IIOTASIAIB, & TAKOX [IPABO HA HEAOTOPKAHHICTb 0cobucTOro XUTTs.*' Y 38’s13Ky 3 rim IToa
bepHaa Haroaocus, mo “MpHBaTHICTb € He IPOCTO BAXKAMBOIO AAS )KYPHAAICTiB, a BH-
PIIaABHOIO AASL BIADHOTO BHPa)KeHHS IIOTASIAIB y IIUPOKOMY Aialla3oHi iHITMX CUTYyalin
<...>.Be3 mpaBoMipHOro O4iKyBaHHS HEAOTOPKAHHOCTI OCOOHCTOTO KHUTTSI 6araTo 3 HUX
npocro Bupimuan 6 He BucaoBaoBarucs.” > Hemopasust crpasa “Aomec Pibasppa Ta
irmi mpoTu IcnaHil” CTOCOBHO MPUXOBAHOIO BiA€OCIIOCTEPEXXEHHS 3a IpaliiBHUKaMH,
IO IIPU3BEAH AO 3BiAbHEHHS 3asSBHUKIB, Ha )XaAb, AEMOHCTPYE, o Cya Bce Ije TOTOBUH
IIMPOKO TAYMAuUTH CBOOOAY pO3CyAy AepkaBu. “OOrpyHTOBaHA MiAO3pa y CepHO3HHX
nopyumeHHsx,”** sK0I0 OiABIIICTD Ma€ HaMip BUIPaBAATU 3aKOHHE BTPYYaHHS CT. 8
KouBeHuii 6e3 momnepeAHpOro CrocTepexxeHHs, He MOXKe BUIIPABAATH 00XiA BHY TPIilIHIX
i Mi>KHAapOAHHUX IIPAaBOBUX CTAaHAAPTiB. HesropHi B 15iit cipaBi BUCAOBHAY HEBAOBOACHHS
HE3AATHICTIO AOCSII'TH CIIPaBeAAMBOro 6araHcy.* BoHU momepeAHAH IIpo “AeTKicTb, 3 SIKOX0
BipeocCIiocTepeskeHHs MOsKe SIK 3A1MCHIOBATHUCS, TaK i TePeAABaTHC, TAKUM YHHOM 3HAYHO
IPUMHOXYIOYH IIOTEHIIifHi IOpyIeHHs IpaB Ha KOHPiAeHIIIMHICTD 3TipHO 3i cTaTTelo 8
Konsenuii”* 3okpema, 6yA0 apryMeHTOBAHO, 10 ICHYI0Ya 3aKOHOAABYA 6234, sIKa BUMArae
IIOIIePEAHBOTO IOPUAUYHOTO IOIePeAKeHHs IIPO 3aCTOCYBAHHS 3aXOAiB Haraspy, He
AOITyCKAa€ BUHATKIB i3 iboro mpasuaa. Le 0COOAMBO BaXXAMBO B KOHTEKCTI BIAHOCHH MiX
p060TOAaBHeM 1 MPaLiBHUKOM, I[O HEMUHYY€e CTBOPIOE AUcCOaAaHC BAAAU Ta MMABHIITY€E

3% Halford v United Kingdom; Copland v United Kingdom.

% Képke v Germany (dec.) (2011) 53 EHRR SE26.

* TToHATTS “0XOAOAKYBaAbHUIL edeKT” 6ya0 BusHaHO B 1978 p., xoau Illayep HamaraBcsi BUSHAYUTH
I0TO SIK Te, 0 “BiAGYBaeThCsl, KOAM OCi6, SIKi IPArHyTh 3afIMATHCS ALABHICTIO, 3aXUIEHOO MIEPIIOIO
IIOIIPABKOO, CTPUMYE Bi I[bOTO A€pPXKAaBHE PETYAIOBAHHSI, He CIIPSIMOBAHE CIIeI[iaABHO Ha IO 3aXHILeHy
Alsabnicts” (Frederick Schauer, “Fear, Risk and the First Amendment: Unravelling the Chilling Effect,”
Boston University Law Review 58(685) (1978): 693. Aus. rakox Elisabeth Eide, “Chilling Effects on Free
Expression: Surveillance, Threats and Harassment,” in R. Krovel and M. Thowsen, Making Transparency
Possible. An Interdisciplinary Dialogue (Oslo: Cappelen Damm Akademisk, 2019), 228; Jon Penney,
“Internet Surveillance, Regulation and Chilling Effects Online: A Comparative Case Study,” Internet
Policy Review 6(2) (2017): 13).

M Aus. crocosro nporo Klass and others v Germany (1979) 2 EHRR 214.

# Paul Bernal, “Data Gathering, Surveillance and Human Rights: Recasting the Debate,” Journal of
Cyber Policy 1(2) (2016): 2.

® Lépez Ribalda and Others v. Spain App nos 1874/13 and 8567/13 (ECHR, 17 October 2019).

* Ibid.

* AuB. okpeMy AyMKYy, sika He 36iraeTbcs, cypAiB Ae [aetano, FOakiBcbkoi Ta Iposesa B pimensi “Lopez
Ribalda and Others v. Spain.”

* Ibid.
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iMOBIpHICTh 3AOBXMBAHHS TAKUMH ITOBHOBaXXeHHsMU.* SIKIIO po6OTOAABII 3MOXYTh
ALSITH 1032 iCHYI0Y0I0 3aKOHOAABUYOI0 623010, Ije, IBHAIIE 32 BCE, IIPH3BEAE AO CBaBiAAs
i MpaBOBOI HEBU3HAYEHOCTI.

Ceo600a sipocnosidanns pobimuuxie. Aaai st mepeiiny AO 0OTOBOpeHHS CBOOOAU
BIpOCIOBiAQHHSA Ta ii MepeTHHY 3 IIPaBaMHU INpPaIjiBHUKIB. AUCITUIIAIHAPHI 3aX0AH IITOAO
IIPaLliBHHUKIB i3 TPUBOAY BUKOPHUCTAHHS PEAITiTHIX CHMBOAIB PO3TASIAAAKCD 5K Y ACPIKaBHIl,
TaK i B mpuBaTHiit cpepax. Y crpasi “Epefipa Ta inmi nporu Croaydenoro Kopoaiscrpa”
Cya, cxoxe, BU3HAE, [0 p06OTOAABLi MOXYTb BUIIPABAOBYBATHU 3BiAbHEHHSI IIPAIliBHUKA,
SIKIO CITOBIAYBAHHSI peAiril cymepeunrs iHTepecaM pobOTOAABLIS IOAO 3aXUCTY IIOPSIAKY
Ha poboyomy Micui. Y ibomy Bunapky €CITA BUSBHB MPUXMABHICTD AO TIEPIIOTO 3asBHUKA,
Oepy4n AO yBarm AUCKPETHICTb PEAIrifIHOrO CHMBOAY Ta IIOAAABLIY THYYKICTh KOMITAHIT
B IPUCTOCYBAaHHI CBOTO APEC-KOAY 3 YPaXyBaHHAM HOCIHHS PEAIriiHMX CUMBOAIYHMX
IPHKpAC, BKA3yIOUH Ha BIACYTHICTh pEaAbHOTO IIOCSTAHHS Ha iHTepecu poboTopaBris.*
o cTocyerbes Apyroro 3asBHUKA, Cya MPUIAHSAB OOIPYHTYBAHHS, @ CAMe CTAaH 3A0POB s
3asIBHHKA, IOAO 3a00pOHHU HOCIHHS PeAiriiHuX CUMBOAIB.*

3araAoM MOXXHa 3pOOHTH BUCHOBOK, IJ0 CBOO0AA PO3CYAY B IPHBATHOMY CEKTOP] CyBOpillIa,
HDK y AeprkaBHOMY.*’ Y CBOIX MipKyBaHHSIX IIJOAO BUIIPABAAHOTO BTpydaHH cT. 9, CyA BUSBUB
0COOAMBY YyTAMBICTD AO IPHHIUIIB CeKyAspuaMy Ta piBHOCTL*' Y cipasi “Aefiaa Iaxin
nporu Typeuunnu” BiH BCTAHOBUB PO3CYA AEPXKABH IOAO “0OMeXXeHHs CBOOOAM CITOBiA-
YBaHHS PEAIrii, HAPUKAAA, HOCIHHS iCAAMCPKOI XYCTKH, SAKIO 3AIACHEHHS Liel cBoboau
CyIepedynTh MeTi 3aXUCTY IIPaB i CBOOOA iHIIKX, 'POMAACHKOMY HOPSAKY Ta IPOMAACDKii
6esmeni.”* Y cynepeususomy pimeni ‘Aarab npomu Hlseiiyapii” €CITA HapaB aepixasi
IIIPOKY CBOOOAY PO3CYAY i, BPIBHOBaXKYIOUM KOHKYPYIOUi iHTepeCH, IPUIHSB apIyMeHT
YPSAY IpO Te, [0 HOCIHHS XYCTKM BYMTEAeM ITOYaTKOBOI IIKOAU MOXKE, IEBHOIO MipoIo,
MaTH MPO3EAITUIHY AiF0 HA MOAOAMX Y‘{HiB.53 Kpim Toro, BiH 3a3HaYUB, IO XYCTKY “Ba’KKO
NPUPIBHATHU A0 IPHUHIJUILY F€HACPHOL piBHOCTi,” a “moBiAOMAEHHS PO TOAEPAHTHICTD,

+7 AuB. OKpeMy AYMKY, sika He 36iraeTbcs, cyaAiB Ae [aetano, FOAkiBcpkoi Ta I'posesa B pimenni “Lopez
Ribalda and Others v. Spain.”

* Eweida and Others v United Kingdom (2013) 57 EHRR 8.

* Ibid.

39 Aast nopisusiunst Eweida and Others v. United Kingdom aus. Kurtulmus v. Turkey App no 65500/01
(ECHR, 24 January 2006), cTOCOBHO AUCLIMIIAIHAPHOTO PO3CAIAYBaHHS Ta AOTAHH 32 HOCIHHS peAiriftHnx
CHUMBOAIB y [POMaACBKUX IIPUMIljeHHSIX, @ caMe B yHiBepcuTeTax. Takox Aus.: Ebrahimian v. France App
no 64846/11 (ECHR, 26 November 2015), mop0 AMCITMIIAIHADHUX 3aXO0AiB i3 IPUBOAY HOCIHHS XyCTKH
B AikapHi. CyA BUCAOBUB IIPOKE CXBAAEHHS YPSAIB IIOAO TEPIIUMOCTI AO 3a00POH Ha XYCTKHU He AUIIE
CTOCOBHO BYMTEAIB, IKi MOXYTb YMHUTH BIIAMB Ha BDAa3AMBMX AiTeH, a 1 AO BCIiX A€PIKaBHUX CAY>KOOBIIB.
51 AeTaAbHY AMCKYCIIO I[OAO IHKOAM CYIIEPEIANBOI CYAOBOI IIPaKkTHKHU AUB.: Paulo Pinto de Albuquerque
and Andrea Scoseria Katz, “Is Religion a Threat to Human Rights? Or Is It the Other Way Around?” In
Religion and International Law, ed. R. Uerpmann-Witzzack, E. Lagrange, and S. Oeter (Leiden: Boston
Brill Nijhoff, 2018), 277-93.

52 Leyla Sahin v Turkey (2004) 44 EHRR 99 Ta Refah Partisi (the Welfare Party) and Others v Turkey
(2003) 37 EHRR 1.

33 Ibid.
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[OBary AO iHIIKX i, TepII 3a BCe, PO PiBHICTb i HEAUCKPUMIHAIIIO <...>"** Moxe OyTH
HECYMICHHM i3 HOCIHHSIM XyCTKH.*® 3aKOH 30aAaHCYBaHHs BUMAaraB OLIiHUTH, HACKIABKI
“peairifini BipyBaHHs 6yAU IOBHICTIO BPaXOBaHi CTOCOBHO BHMOT 3aXHCTY IIPaB i cBOOOA
HIIMX ATOAETE Ta 36eperKeHHS IPOMAACHKOTO MOPSAAKY Ta 6esnexn.”>® OTske, cripaBa Aasab
06MeXXy€ 3aXUCT [IEBHUX PEAIrifHUX IPYIN y IXHPOMY BHPa’KEHHI peAiriitHol cBoboaw,
0COOAMBO KOAH BOHH ITPALIIOIOTH y IybAiuHift cpepi. Ha mpakTuiii 1je MO>Ke IpH3BECTH AO
BUKAIOUEHHsI [IEBHUX PEAIriiHUX MEHIIHH i3 Iy OAIYHUX po6ounx Micib.”” OKpiM po3rasiay
CyaoM piBHOCTI Ta HEAHCKPHUMIHAIIil, BiH TAKOX HAAA€ IUPOKY CBOOOAY OIIHKM AepiKaBi
y IHTAHHAX, O[O CTOCYIOTbCS AOTPUMAaHHA KOHCTHUTYLIMHOIO IPUHITUILY CEKYASIPU3MY
B A€PYKaBHHX HaBYAABHHX 3aKAaaax.> Ieit mpuHImm, sakpinaeHnit y koHcTuTynisx Opanii,
HIBesitnapii Ta Typeudntu, po3mupioe oOMexxeHHsI HOCIHHS CHMBOAIB BiA IIPaIjiBHUKIB AO
CTyAeHTiB.>

VBara Cyay A0 3AaTHOCTI ITpaljiBHUKA BIAbHO BXOAUTH Ta BUXOAUTH 3 TPYAOBUX BIAHOCHH
TAKOXX BIIAMHYAQ Ha PO3TASIA CT. 9, 5K 3acBiadeHo y crpasi “Konrinnen nporu QinasHAlL”
OTxe, 3BiAbHEHHS 32 AOCTPOKOBE 3aAHIIEHHS pOOOTHU Yepe3 peAiriiiHi mepekOHaHHs
3asBHUKA GYAO BHIIPaBAQHUM, OCKIABKH “3asIBHUK Mir 3BiapHHUTHCS 3 ocaau.”®® Cripasa
“Cecca Opanuecko mporu ITaaii” aHaAOriYHUM YHHOM OyAa BUpillleHa Ha KOPHUCTb AEPIKaBH,
OCKIAbKM 3aBHHUKY, AABOKATy Ta Bipyl04OMY €Bpelo, IKMM BUMaras BiA iTaAIFICBKUX CYAIB
BIAKAQCTH CYAOBe 3aCiAQHHS 4epe3 CBOI peairiiiHi 30608’ s13aHHs, He 6yAO 3200pOHEHO

54 Dalhab v. Switzerland App no 42393/98 (ECHR, 15 February 2001).

53 TTo3a cdheporo HABYAABHUX 3aKAAAIB, AUB. pukaap SAS v France (2015) 60 EHRR 11, ae Cya
[IPUIHSB apryMeHT GpPaHIy3bKOTO YPSIAY IIPO Te, IO “3a IeBHUX YMOB IIOBara A0 MiHIMaAbHHX BUMOT
JKUTTSL B CYCITIABCTBI” MOKe CAY)KHTH 3aKOHHOIO METOIO 3aXHCTY IIPaB i CBOO0A IHIIKX 0Ci6, i ToMy MOXe
BHIIPABAATHU 3a60pOHY Ha HOCIHHA $aTh Ha 0OAMYYI B IPOMAACHKOMY IIPOCTOPI.

%6 Ibid.

7 Kiabka aBTOPiB KPUTUKYBAAU Ile Yepe3 BUKAIOYEHHs XiHOK, AKi HOCATb XyCTKH, BiA B3aEMOAIL
3 CYCIIABCTBOM, a TAKOX AOCTYIIy A0 poboumx micip y cycmiabcri. Aus.: Eva Brems, “Face vail
bans in the European Court of Human Rights: The Importance of Empirical Findings,” Journal of
Law and Policy (2014): 540: “<...> 3amicTb TloCHA€HO] coniaabHOT B3aeMoAii, edexT 3a6oponu rux
JKiHOK — I]e MOTipIIeHHs IXHbOTO COIIiaAbHOTO JKUTTS, IXHbOI B3a€MOAII i3 CyCIIIAbCTBOM 3araAoM Ta
ixupoi MobisbHOCTI;” Jane Freedman, “Women, Islam and Rights in Europe: Beyond a Universalist/
Culturalist Dichotomy,” Review of International Studies 33(1) (2007): 43: “<...> miaTpuMKa 3a60poHH
Ha XyCTKH MYCYABMaHCBKHX )XIHOK MOXKe HACIIPaBAI pOOUTH [TOTraHy IOCAYTY LIUM XiHKaM, 3a1106iraodu
BHPa)XEHHIO CAMOOYTHOCTI Ta IMOBCTAHHS IIPOTH AMCKPUMIHAIII, @ TAKOX IPOBOASYH IX IOAAABIIE
BHUKAIOYEHHS i3 CYCITIAbCTBA i, TAKMM YMHOM, TTOAAABIIE 3allepedeHHs IX COljiaAbHMX Ta eKOHOMIYHMX
npas;” Aala Abdelgadir and Vasiliki Fouka, “Political Secularism and Muslim Integration in the West:
Assessing the Effects of the French Headscarf Ban,” Stanford University Working Paper (2019): 29,
https://vfouka.people.stanford.edu/sites/g/files/sbiybj4871/f/abdelgadirfoukajan2019.pdf: “Taxum
YUHOM, IPUOPABLIH [}efl CHTHAABHUIT MeXaHi3M, 3a60pOHa HOCIHHS XyCTOK MOXe MaTH 3BOPOTHIN edexT,
I ABHIYIOYH PEAIrifHiCTD Ta 3HIDKYIOUH iHTerparito.”

58 Leyla Sahin v. Turkey (2004). Aus. Takox: Dogru and Kervanci v. France App nos 27058/05,31645/04
(ECHR, 4 December 2008).

% Ranjit Singh v. France App no 27561/08 (ECHR, 30 June 2009).

% Kontinnen v. Finland App no 24950/94 (ECHR, 15 May 1996) 23 EHRR CD168.
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BIABHO BUSIBASITH CBOIO Bipy, i BiH He 3a3HaBaB THCKY 3 METOIO 3MiHHTH CBOIO PeAiriio abo
NepeKOHAHHA, MAaIOYH MOXXAMBICTb A€AETYBaTH IPEACTAaBACHHS CBOTO KAI€EHTA iHIIOMY
xoaesi-topucty.®’ Kpim Toro, Cyp AIfIIOB BUCHOBKY, IO “HABITh MPHITYCKAIOYH, IO MAAO
MiClle BTpy4aHHs y IpaBa 3asiBHUKA BiATIoBiAHO po crarTi 9 (1), Cya BBaxae, mo 1e 6yao
repeAOaIeHO 3aKOHOM, BUIIPABAQHO Ha ITIACTABi 3aXUCTY IIPaB Ta CBOOOA iHIIMX 0Cib — 1 30-
KpeMa, [TpaBa TPOMAACHKOCTi Ha HaA@XKHe 3AICHEHHS TPABOCYAAS Ta IIPUHIIUII PO3TASIAY
CIpaB y po3yMHi cTpoku.”®

Heb6axanns €CIIA Brpyyarucs y 3BiAbHeHHS 3 peAirifiHuX opraHisaniit 6yA0 Takox
IPOAEMOHCTpPOBAHO y crpasi “Ayaa i Ayaosa nporu Yexii.” Cyp miakpecAus cBoio
HEKOMIIeTEHTHICTh IPUIHSTH PillleHHS PO 3BIAbHEHHs CBSIIEHHUKIB 3 IOCa, W06
He CylepeunTy “IIPUHIMIIAM ABTOHOMII Ta He3aAexXHOCT epkoB.”® Lleit mipxia Takox
0yB 3aCTOCOBAHHUII [OAO IlepeBeAeHHs MapadisIAbHHUX CBSIIEHHHKIB, pillleHHs PO Bip-
IIPABACHHS CBAIEHHOCAY)KMTEAS Y BIAITYCTKY, IIPO AOCTPOKOBE BiAIIPaBA€HHS Ha IIEHCIIO,
a TAKOK [IPUIMHEHHS MiCIOHePCBKOI CAY>K6H ABOX 0dinepis.** Y cripasi “3i6enraap nmpotu
Himeuyunnu” Cyp posrasipas crpasu, MoAi6HI oo O6cm ma Illiom, 3a BUHSTKOM TOTO,
IO SK 3asBHUK, TaK i yPAA BIAIIOBiAa9a 3aABASAM IIPO CBOE IIPABO BiABHO CIIOBiAyBaTH
CBOIO peairito. BiH npuiiHsAB apryMeHT HalliOHAABHUX CYAIB, 3TiAHO 3 SKUM IiATpHUMKa
ABTOPHUTETY NPOTECTAHTCHKOI IIePKBHU, MOPAA i3 PUSUKOM BIIAMBY Ha AiTeH NPHUHIUIIIB,
1[0 CyIlepevaTh IPOTeCTAHTChKIl [lepKBi, Mae GiAbIIY Bary, HK 3a1[iKaBA€HICTb AIOAUHU
He OyTH 3BIAbHEHOIO 3a Il YAEHCTBO B iHIIIM IepKoBHiil ycraHoBi.® IIpote Cya Gyae
BTPYYaTHCA y CIIPABHU, B AKUX iCHye MPUXOBaHA MACTaBA AAS 3BiAbHEHHS, HAIIPUKAQA,
“IIOAITHKA HETEPIIMMOCTI IIOAO PEAIrifiHIX ITepeKOHAHb i IPUHAAEXKHOCTI IIpalliBHUKA,
i KOAM 3a9BHUK iHIIMM YMHOM BUSBASB HEOOXiAHI SKOCTI AASL BUKOHAHHS ITOCAAOBHUX
0608’513KiB.%

Ce0600a cro6a npayienuxis. 3araAoM IpaliBHUKH KOPUCTYIOTHCS ITMPOKHM 3aXUCTOM
BiA 3arpos ix cBo6oAi BupaskeHHs morasipi. Cya BCTAHOBHB HEAOTPHMAHHS YPSIAOM
Icranii cBOro mMo3UTHBHOTO 3000B’sI3aHHSI, KOAU 3asIBHUK OyB 3BiIAbHEHUIT 32 KPUTHIHE
BHCAOBAIOBAaHHS CBOEI AYMKH IIJOAO CBOTO p06OTOAaBLIH, icrrancpKoi TeaexoMmaHii.”” OaHAK
11e 3000B’I3aHHS 3aXMIIATH IPABO Ha CBOOOAY BUPAXKEHHS IIOTASIAIB BiA BTpyJaHHs 3 60Ky
IPUBATHUX OCi6 3iCTaBASETHCS 3 060B'I3KOM IIpAI[iBHUKA OYTH AOSABHUM, CTPUMAHUM
Ta AUCKPETHHM CTOCOBHO CBOTO pO60TOAABIISL,*® 060B'SI3KOM, 1IJO 3aCTOCOBYETHCS SIK AO
AEPKAaBHHX, TaK i AO IIPUBATHHUX TPYAOBUX BigHOCHH.” Y cripasi Beankoi maaatu “@orr

8! Sessa Francesco v. Italy App no 28790/08 (ECHR, 3 April 2012).

6 Ibid.

% Dudova and Duda v. the Czech Republic App no 40224/98 (ECHR, 30 January 2001).
¢ Aus.: Ahtinen v. Finland App no 48907/99 (ECHR, 23 September 2008).

% Siebenhaar v. Germany App no 18136/02 (ECHR, 3 February 2011).

% Ivanova v. Bulgaria App no 52435/99 (ECHR, 12 April 2007).

7 Fuentes Bobo v. Spain App no 39293/98 (ECHR, 27 February 2000).

% Marchenko v. Ukraine App no 4063/04 (ECHR, 19 February 2009).

% Heinisch v Germany (2014) S8 EHRR 31.

232 ISSN 2227-7153 Philosophy of Law and General Theory of Law 1/2021



MPABA MNPALIBHMKIB, MPALIBHNKIB-MITPAHTIB TA MTPOOCTINIOK 3A KOHBEHLIELD...

nporu Himewunnu,” mo cToCyeTbcs MKIABHOI BYUTEABKH, SIKY OYAO BIACTOPOHEHO BiA
BHKAAAAIIbKOI poboTH yepes ii mpuuetHicTb A0 KomyHicTruno1 maprii HiMewunny, mo, sk
CTBEPAXKYETHCS, CYMEPEUHAO “000B I3KY KOKHOTO ACPKABHOTO CAYXKOOBIIS MATPUMYBATH
BIABHY AEMOKPATHYHY CUCTEMY, '’ PO3TASIAQIOYH IIUTAHHS OCOOUCTOrO BUOOPY Ta OCOOMCTHX
nepexoHaHb, CyA AIMIIOB BUCHOBKY, 0 “po60Ta BUMTEeAeM HiMEI[bKOI Ta GPAHITY3bKOI
MOBH B CEPEAHIN MIKOAI, I0CaAQ, AKa, IO CYTi, He nepeA6aqae SKOAHUX PU3UKIB AAS 6e3-
IeKy, MiABHIIYE IOPIr AOIYCTHMMOrO BTPYYaHHS y IIPaBo, 3aKkpinaeHe B ctaTTsax 10 Ta 11
KonBeHn1ii, uepe3 cyBOpicTb CaHKIIil y BUTASIAI 3BiABHEHHS, IIJO IIPU3BEAO AO 3aIIASIMOBAHOI
perryTarii, BTpaTé 3ac00iB AO iCHYBaHHSI Ta HEMOKAUBOCT] IOBTOPHOTO IIPAI[eBAALITYBAHHS
Ha AHAAOTIYHHX ITOcapax.”"

Ha Biaminy Bia riporo, cripasu “Kocik Ta I'aazenann nporu HiMeuunsu” AeMOHCTpyBaAu
6iApII 06Me>1<yBaAbHI/II7I mipXip, 3acTocoBanuit CyAOM IIPH OIiHIIi BiAMOBH Y ITpalleBAAII-
TYBaHHI B AepXKaBHOMY ceKTopi y cBiTAi mpas Kouseniii. Paninre o6uaBa criiBpo6iTHHKM
IPOXOAMAU BUIIPOOYBAABHI TePMiHH, i TOMY IM BiAMOBASIAU y CTATyCi ITOCTiMHUX APXKABHHX
CAy>1<6OBuiB. 3pemrToro iX 3BiABHMAUM 3 TUMYAacOBOI mocaam. Li cripaBu BippisHsAAuCA Bip
pimenns y cripasi oz, OCKIABKM BOHH CTOCYBAAUCS AOCTYIIY AO IIOCAA ¥ ACPXKABHOMY
CeKTOpi, Ha BiAMiHY Bia 3BiAbHEHHS 3 AABHBOI IIOCAAH, SIK Iie OyAo y cripasi “@ort mpoTn
Himewunnn.””

Y npusarHoMy cexTopi Cya BU3HAB AOPEYHUM YXBAAUTH PillleHHS y HU3I CIIPaB IOAO
3BiAbHEHHS SIK HaCAIAKY BUCAOBAECHHS 3asBHMKOM AYMOK, IO CylepedaTh iHTepecaM
pobotoaasis. ¥ cipasi ‘Ae Aiero Hadpis nporu Icmanii” €CITA BXuB AucHunainapHi
3aXOAHU SIK IPUMHATHI BiATIOBiAHO A0 cT. 10 (2) KonBennii yepes 06p33AI/IBi, Cepro3Hi Ta
HeOoOI'PYHTOBaHI 3BUHYBaYeHHs y IOPYLIEHHSX, BUCYHYTUX IIPOTH AMpekTopis Banky
Icmanii.”® Hesripumit Cyaas KacapeBaab nposiB mapaaeai 3i cipasoio “Oyenrec Bo6o
nporu Icmanii” Ta 3a3HauMB, 10 OOBUHYBAYEHHS AHAAOTIYHUM YMHOM HAMaraAMCs IIpoO-
AMTH CBITAO Ha IIOPYIIEHHS B TOBEAiHIi BUCOKOIIOCTaBA€HHX I'POMAACHKHX AisdiB BaHky.
Kpim Toro, HearopHi Bkasaau, mo bank IcmaHil sik AepykaBHA yCTaHOBA TOBUHEH OiABIIO0
MipOI0 CIIPUIMATH KPUTHKY, @ TAKOX CAiA BPAXOBYBATH CAAOKY ITO3MIIiIO IPAIiBHUKA IOAO
poboropasist.”* Tak caMo iCHye CIpaBxKHil CyCIiABHUI iHTepec A0 ITyOAiKaLil TOAATKOBOI
Aexaaparil Aizepa BeARKOI KOpIIopariii B KOHTEKCTi Ae6aTiB m[0AO IIP030poCTi 3apobiTHOT
IIAQTH Ta HAAMIPHOI BUHHATOPOAHU AASL AFOAEH, SIKi KePYIOTb BEAMKUMHE KOMITaHissMu. Y 1iux
BUITAAKAX BUKAAAAIOTHCS IMapaMeTPH, KOAU AeprKaBa 3aKOHHO CIOAIBA€THCS OTPUMATH
MO>KAHBICTb 0OMeXyBAaTH CBOOOAY BUpaXKeHHS MOTAsIAiB. OcobHCTI HamaAH, IO HECYTh

7 Vogt v Germany (1996) 21 EHRR 205.

7 Ibid.

7> Kosiek v Germany (1987) 9 EHRR 328. Aus. rakox Glasenapp v Germany (1986) 9 EHRR 28.

73 De Diego Nafria v Spain App no 46833/99 (ECHR, 14 March 2002).

7 AuB. okpemy aymxy Cyaai Kacapesaas, oo sixoi npueanasncs Cyaast 3ymamamy y crpasi De Diego
Nafria v Spain.

75 Fressoz and Roire v France (1999) 31 EHRR 28.
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06pa3AuBHIl, HETIOMIPHO 6e3NMPUYMHHUI | HEIOTPIOHHI MATEKCT, He OYAYTh 3axHIeHi
cr. 10.7

o crocyerncst inpopmarTopis, Cya SCHO AaB 3pO3YMITH, 110 TOBiAOMAEHHS IIPO He3a-
KOHHI Y¥ [IPOTUIIPABHi All Ha poboyomy Micyi moBunHi 6yTH 3axumeni. ECITA BctaHOBUB
IIiCTh BIAIIOBIAHMX BHMOT, SIKi TIOBUHHI 6yTH BUKOHAHI, OO IOTPAIUTH B CPePy 3aXUCTy
3ripHo 3i cT. 10 KonBenmii:

— po3kpurTs iHpOopMaLil Ma€ BiAIOBIAATH 3HAYHUM CYCITIABHUM iHTepecam;”’

— He NMOBUHHO OyTH iHIINX epeKTUBHUX 3aCO0IB BUIIPaBAEHHS IIPABONOPYIIEHD, SKi
MpaliBHUK Ma€ HaMip pO3KPUTH;

— 06 IOAOAQTH 3aKOHOAABYO BCTAHOBAEHE 30008 s13aHHs 30epiraTi KOHPIACHIINHICTD,
iHTepec, SIKKIT MOXKe MaTH FPOMAACHKICTB Y Ljiit KOHKpeTHil iHpopMariii, Mae 6y TH 3HAYHIM;

— 30UTOK, SIKIIJO TAKUI €, 3AMOAISHHUI BHACAIAOK PO3TOAOLIEHHS], He TIOBUHEH IIepeBHU-
I[yBaTH 3alliKaBAEHiCTh I'POMAACBKOCTI y PO3KPHTTI iHpOpMaIlii;

— po3kpurTs iHpopMaLil He HOBUHHO OYTH MOTHBOBaHe 0cobucTo;’® i HapeTi;

— iHpOpPMATOp IOBUHEH ALSITH CYMAIHHO i OyTH BIleBHEHHM, 10 iHpOpMarlis 6yaa Ao-
CTOBIPHOIO i 1O 1i PO3roOAOIIEHHS BIATIOBiAQ€ iHTepecaM cycmiabcTBa.”

VY pimenni 2008 p. Cya opHOrOAOCHO Bru3HaB nmopymeHHs cT. 10 Konsenmnii moao
3BiABHEHHS KepiBHHUKA BipAiAy pecu [eHepaabHOI poxypaTypu MoapaoBH micAst mybaikaryii
ABOX AMCTIB y ra3eri, siki paninre 6yau Hapicaani Ao [eHepaabHOI ipoxyparypu. Bin BusHa-
9MB, IO BIACYTHICTb 3aKOHOAABYOTO PEryAIOBAHHS IJOAO IIOBIAOMAEHD IIPO IOPYLIeHHS
IPALliBHAUKIB, 2 TAKOXX IIPOAOBXKEHHSI IIPABOIIOPYIIEHb CAY>KOOBIiB, BUIIPABAOBYE 30BHIIIHE
OIPHAIOAHEHHS], 3pilicHeHe 3asiBHIKOM.* Y cripasi “Marys mporu Yropmumuan” Cya aHaAO-
FiYHIM YMHOM BCTAaHOBHB ITOPYIIEHHS IIiCAS 3BIABHEHHSI Ky pHAAiCTa 32 ITyOAIKALIif0 KHUTH,
B SIKiil KPUTHKYETHCS HOr0 poO0TOAaBELb, 32 HibUTO LeH3ypy. ECITA Haroaocus Ha poai
XKYPHAAICTIB y A6MOKPaTHYHOMY CYCIIABCTBI Ta iXHbOMY 00OB SI3Ky 320X0UYBaTH I'POMAACHKI
o6r0130peHH51. HesBakaroun Ha AOMOBAEHICTD ITPO KOHPIASHIIMHICTD MiX p060TOAaBHEM

76 Aguilera Jiménez and Others v. Spain App nos 28389/06 and others (ECHR, 8 December 2009), Ta
Palomo Sanchez and Others v. Spain [GC] App nos 28955/06 and others (ECHR, 12 September 2011),
B sikoMy Beanka ITasaTa mocmaasacs Ha nomepeaHe pimenHs y crpasi Arisepa Ximenec i, aHaAOTiYHEM
YMHOM, He BUSIBHAQ IIOpyIIeHHs cT. 10, X0ua BOHa He TIOTOAUAACS 3 YPSAAOM Y TOMY, IIIO CIIpaBa He MaAa
cycmiabHMX iHTepecis. HaroMicTh BoHa mMOBTOpHAQA CBOIO 06Me)I<yBaAbHy TIO3HUIII0 IIOAO 06pa3AHBHX
IPOSIBiB IIPaBa Ha CBOOOAY BUPAKEHHSI ITOTASIAIB Ta 3asIBHAQ, IO TaKi CePHO3HI IOPYIIEHHS He 3aXHIAI0ThCSL
crarrero 10 Konsenii.

77 Guja v. Moldova App no 14277/04 (ECHR, 12 February 2008).

78 Langner v. Germany App no 14464/11 (ECHR, 17 September 2015), B sikomy Cya BCTAaHOBHB, 10
MOTHBaList 6a3yeThCst Ha 0COOMCTIN BOPOXKHEUi, a He Ha iHTepecax CIPHSHHS 3MiCTOBHIN ITyOAidHii
AMCKYCIl.

7 Heinisch v Germany (2014) S8 EHRR 31, ae Cya B35B A0 YBaru Bpa3AMBiCTb MAL{i€HTIB, SIKMMHU 3HeX-
TYBaAH, X04a 'POMAACBKICTD He 3BakaAa Ha Ijed ¢pakT. Lle oeMOHCTpYe BaroMmy aprymMeHTaljito CycIiabHOI
3aI[iKaBACHOCTI y pO3KPHUTTi KOHPiAeHIIFIHOI iHPOpMaILii, O CTOCYETHCS iHIMUX MUTAHD.

% Guja v. Moldova.

234 ISSN 2227-7153 Philosophy of Law and General Theory of Law 1/2021



MPABA MNPALIBHMKIB, MPALIBHNKIB-MITPAHTIB TA MTPOOCTINIOK 3A KOHBEHLIELD...

i IIpariiBHUKOM, 1je He MOTAO CTPUMATH 3asIBHUKA BiA Iepeaadi iael Ta iHpopmMaiiii, 0co6AuBO
3 OTASIAY Ha Bary CyCIiAbHOTO iHTepecy B OTpUMaHHi iH$popManii mpo iael HpaHiBHI/IKa.81
Haperrri, st xoTiB 6u sraparu cripasy “Xaituim npotu HiMewuntuy,” sika IpoAeMOHCTpPYBaAa,
1110 IIPUHIUITH, BCTAHOBAeHI y cripasi “I'yaxxa mpoTu MoAAOBH” CTOCOBHO CIiBpOOITHHKIB
AEPKaBHOTO CEKTOPY, 3aCTOCOBYIOThCA TaK CaMO AO IIPUBAaTHOIO CEKTOPY.

Il. MpaBa TpyAAWMX-MirpaHTiB

Aaai stx0oTiB 61 06rOBOPUTH, SIK IIPaBa TPYASILUX-MirpaHTiB 3axumaoTscst KonseHuiero.
\erKo 3rapyIOTbCS KiAbKa BUITAAKIB, SIKi MOXXYTb IPOAEMOHCTpYBaTH 3paTHicTh KoHBeHIil
BiACTOIOBATH OCHOBHI IIpaBa TpyAsIux-MirpanTis. [lepimuii Bumapox — cipasa “Panies
npotu Kinpy ta Pocii.” Cya posmupus cpepy 3acrocyBanus Konserii, mocuaarounch
Ha MDKHapOAHO-IIPaBOBi HOPMH Ta IPHHIMIK M IKOTO IpaBa.’> 3aBASIKM [[bOMY BiH
3mir 3acTocoByBat KoHBeH11i0 “B rapMOHii 3 iHIIMMM HOPMaM# Mi>KHapOAHOTO IIpaBa,
YaCTHUHOIO SIKMX BOHA €, *> e peKTUBHO AOIIOMATAOYX BUSBUTH CUTYAILIif0, IO CKAAAACS,
a caMe CUTYalilo )XePTBU TOPIiBAl AFOABMH, KA IOMEPAA BHACAIAOK IIPOLIECYyaAbHOI He-
MOXXAHMBOCTI 3aXHCTHUTH 11 Bip HeOe3Iek, Mop AI3aHuX i3 TOPTiBACIO AFOABMIL. SIK HaCAIAOK,
E€CIIA 3Mir OAHOTOAOCHO IIOTOAUTHCS 3 THUM, L[O TOPTiBASI AFOABMH, XOY Ije i He 6yA0
IIPSIMO 33a3HAUEHO, MiATIapaAa Mip Alfo cT. 4 KonBennii. Ao mporo BucHOBKY Cyp Ammze
OAMH Pa3 PO3rASIAAB MUTAHHS TOPTiBAlL AIOABMM B paMKax KounBenriii, a came: y cmpasi
“Ciniapin mporn Opannii”®* Tyt Takox BiH crupaBcst HA BUCHOBKH IlapaaMeHTCHKOT
Acam0ael, sika BKa3aAa, MO “CbOTOAHINIHI pabu — Ije mepeBakHO JKIHKHM, i BOHHU Ipa-
LII0IOTD, K IPABUAO, Y IPUBATHUX AOMAIIHIX FOCIIOAAPCTBAX, MOYHHAIYH K AOMAIIHi
IpariBHUKKU-MIrpanTi < ... >.”® Kpim Toro, Cya mosropus, mo, ockiabku “KonpeHuis He
BU3HAYA€E TEPMIHU CepBITYTy 200 ‘IPUMYCOBOI ¥ 060B I3KOBOI ITpalli, AAS BU3HAUEHHS
3HAYEHHS IIUX ITOHSTD CAIA 3p06I/ITI/I IMOCUAAHHS Ha BiATIOBIAHI MIXKHAPOAHI KOHBEHIi]
B Iii1 raaysi <...>.”%¢

CrpaBo1o, sIKa AaHAAOTIYHUM YMHOM BU3HABAAA IIPABA TPYASIIUX-MIrPAHTIB, 3aCTOCOBYIOUH
IPHUHIMIN M SKOTO IpaBa, 6yAa crpasa “Hoyaxypi Ta inuri nporu [penii.” CrpiasHuna mo
po6ourM-MirpaHTaM, siKi OTOAOCHAHU CTPAFK 3 METOK OTPUMAHHS CBOEI IPOCTPOYEHO]
3ap06iTHo'1' MAQTH Ha MOAYHHMYHIN depmi, i mopasblle BUIPaBAAHHS 06BHHyBaquHx
y HaIlioHaABHHUX cypax I'peril € KpuuyIor0 i HEIPUNHHATHOIO BIACYTHICTIO 3aXHCTY AAS
pobounx-mirpanris. Biabmr korkperHo Cy BCTaHOBUB BUMOTH, iepeabadeHi cT. 4 Konseruii,
sIKa BKAIOYAAA SIK MPOo¢iAaKTUYHI, TaK i 3aXHMCHI 3aX0AU:

8! Matuz v. Hungary App no 73571/10 (ECHR, 21 October 2014).

82 Kpuruxy mopo posmupenns cepu 3acrocysanst ctT. 4 Konsenuii ous.: Jean Allain, “Rantsev v Cyprus
and Russia: The European Court of Human Rights and Traflicking as Slavery,” Human Rights law Review
10(3) (2010): 555.

83 Rantsev v Cyprus and Russia (2010) S1 EHRR 1.

$ Siliadin v France (2006) 43 EHRR 16.

5 Ibid.

% Tbid.
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AepsxaBu IIOBUHHI, [TO-TIepIlle, B3SITH Ha cebe BIAIIOBIAAABHICTD 32 CTBOPEHHS 3aKOHOAABYOI Ta
AAMIHICTPaTHUBHOI 6a3u, mo 3a6e3neqye peaAbHMUIT Ta epeKTUBHUI 3aXUCT IIPaB XePTB TOPTIiBAi
AropbMHu. KpiM TOTO, BHYTpilIHE iMMirpariiiiHe 3aKOHOAQBCTBO Aep>KaB TIOBHHHO pearyBaTH Ha
3aHEIIOKOEHHS II[OAO HiA6ypIOBaHH5I, CIPUAHHS TOPIiBAil AFOABMU abo TEPIUMOCTI A0 Hel <...>
3a IIeBHUX 00CTaBHUH AepikaBa 6yAe 3000B’s13aHA BXXUTU ONEPATUBHUX 3aXOAIB AASI 3aXHCTY
peaAbHuX 260 OTEHUIMHIX )XepPTB 3BEPHEHHSL, 1[0 CylepeduTs cTarTi 4.5

Y cnpasi “Asx. Ta inmi npotu Ascrpil” Cya 3acToCyBaB 6iAbII OOMEXYHOUNIT MAXIA
i AIFIIIOB BUCHOBKY, IJO aBCTPiHMCHKHI ypsiA He 30008 s13aHU pO3CAiAyBaTH BepOyBaHHS Ta
FIMOBIpHY eKCIIAyaTallifo 3asIBHUKIB 32 MeXaMH aBCTpifichkol Tepuropii.*® Bin mosurusHO
OLIiHUB 3000B sI3aHHS HallilOHAABHUX OpraHiB BAapH, a caMe OpTraHi3arliio criBbecip 3i
CrieriaAbHO HaBYEHHMH IMOAiI[efICbKUMHU Ta BPEeIyAIOBAaHHS IepeOyBaHHs 3asBHUKIB
B ABCTpi’l’.89 AINIIOB BUCHOBKY, IO “AAsI Iiaett cTaTTi 4 KoHBeH1il HaA3BUYAHO BaXKAKBO,
1106 BUMOTH 3asIBHUKIB Y LIIAOMY CIIPHIMAAKCS CEPFIO3HO i 3aCTOCOBYBAAACS BIALIOBiAHA

3aKOHOAABYa 6aza <...>.""°

lll. NpaBa npodcninok

TperiM HampsIMOM, IO iAIOCTPYE BKAIOUEHHS TPYAOBHX IpaB A0 KoHBeHIil, € koaek-
THUBHHH 3aXUCT NpaliBHUKIB. KoAeKTHBHHUI BUMip 3HAYHOIO MipO0O CIMpa€eThCs Ha CT. 11
KouBeniii, a came: mpaBo Ha cBO60AY 06’epHanHs. 3rigHo 3i cripaBoio Aemip Ta Barikapa
BOHO BKAIOYA€ “TIPaBO CTBOPIOBATH MPOQCIIAKH Ta BCTYTIATH AO HUX ( AMB., SIK HEIOAABHIi
apropurer, Tiom Tabep Cen Ta UnHap < ... >), 3a60pOHY yroa IPO 3aKpUTi Marasunu (AHB.,
Hanpukaap, CropeHcer Ta PacmycceH < ... >), IpaBo NPOQCIiAKA HAMATaTUCS IePEKOHATH
p06OTOAaBH}I IIOYyTH, IO BOHA MA€ CKA3aTH BiA iMeHI CBOIX YA€HIB (BiAbCOH, Harmionaapua
CHiAKa XypPHAAICTiB Ta iHmi < ... >).””! Kpim TOro, HeBU4epIHMIl IepeAiK BKAIOYAE IPABO
He BCTYIATH A0 MpoCImiaky,” i mpaBo MpodCIiAOK “‘CKAAAATH CBOI BAACHI IIpaBHAa Ta

KepyBaTu CBOIMHU cripaBamu.””

87 Chowdhury and Others v. Greece App no 21884/15 (ECHR, 30 March 2017).

8 J. and others v. Austria App no 5821612 (ECHR, 17 January 2017). AOXOASYH TaKOTO BUCHOBKY,
Cya mocuaapcs Ha ITaaepmcpkuii mpoTokoa Ta KonBeHIio npo 60p0Tb6y 3 TOPIiBAEIO AIOABMH, SIKi
06MEXKYIOTb FOPUCAUKIIIIO “OYAb-SIKHM IIPABOIOPYLIEHHSIM, IIOB SI3aHHM 3 TOPTiBACIO AFOABMU, BUMHEHUM
Ha IXHIil BAACHIi TepHUTOPil, IXHIM 260 IIPOTH IXHBOTO IPOMAASIHHHA < ... >.”

% Ibid.

% Ibid.

*! Demir and Baykara v Turkey (2009) 48 EHRR 54. Aus. Taxosx Enerji Yapi-Yol Sen v. Turkey App no
68959/01 (ECHR, 21 April 2009).

% Sorensen and Rasmussen v. Denmark App nos 52562/99 and 52620/99 (ECHR, 11 January 2006);
xourpacrye 3 Ahmed and Others v. United Kingdom App no 22954/93 (ECHR, 2 September 1998),
B SIKOMY oOMesxeHHS, epepbadene cT. 11 KonBeHnii, 6yA0 BUSHAHO AOLIIADHUM AAS 30epeXKeHHs
MOAITHYHOTO HEHTPAAITETY BHIIUX II0OCAAOBHX OCi6 MicijeBoro camoBpsiayBaHHs. OTxke, abcoA0THa
3260pOoHa PO CIIIAOK He € BUIPABAAHOIO 3TiAHO 3i T. 11, aAe MOXXYTb 3aCTOCOBYBATHUCS 0OMeXKeHHS,
30KpeMa, AAS MIATPUMAaHHS MOAITHYHOI HeYIepPeAKeHOCTi.

% Associated Society of Locomotive Engineers and Firemen (Aslef) v. United Kingdom App no 11002/0S
(ECHR, 27 February 2007).
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KoAeKTHBHUIT aCIIeKT IIPaB TPYASIIUX CTUKAETHCS 3 OCOOAMBO MMUABHUM KOHTPOAEM
3 60Ky HalliOHAABHMX i MDKHapOAHHX CyAiB. JacTkoBO 1€ OB A3aHO 3 THM, IO Ipo¢CIiAKU
3AATHI YMHUTH 3HAYHUM THCK Ha pO6OTOAaBHiB, IO AA€ IM 3MOTY AOMAraTucs 3MiH.
Y aesxux Bunapkax Cyp BUSBUB FOTOBHICTD TEPIIITH IPABONOPYLIEHHS, IO ITiATTAAAIOTD
mip cpepy il cr. 11, Ha KOPHCTb 3aKOHHUX OOIPYHTYBaHb i3 OOKY HalliOHAABHOI BAAAH.
Lle, 3i cBOro 60Ky, mpu3BeAo A0 “36ipHol coastuku.” Y mpaxtuii Cyay IPOSIBASIFOTHCSI SIK
IPOrpecHBHi, Tak i 06MeXyBaAbHi prcH, — siBuiLe, sike Popi O’KoHnHea oxapakrepusyBas
Ak “roitpaaku.”®* Ife mpusBeAO A0 HEBH3HAUEHOCTI IOAO HaAaexxHOro mipxoay Cyay.
OpHak 3’51cyBaAoc,q, mo cT. 11 3aCTOCOBYEThCS He AUIIE AO 0ci6 um acoryianii, AKi MalOTh
CITPUSITAUBI YU HeOOPA3AMBI IIOTASIAY, AA€ IOBHHHA, aHAAOTIYHO BUMOTAM, IIepeAbadeHUM
ct. 10, Takosx 3a6e3medyBaTH 3aXUCT 0COOAM UM ACOIAIIiSIM, YK HOTASIAM OOPasKAIOTD,
LIOKYIOTH 260 3aBaxkaroTh.” Tak caMo Aep>KaBU IMOBHHHI 3abe3mednTH, 06 BiTYH3HSIHA
CYAOBa CHCTe€Ma MOTAA TapaHTYBaTU PeaAbHUN Ta epeKTHBHUMI 3aXUCT Bip AMCKpUMiHAIIiI
Ha mipcTaBi yAeHcTBa B podeniakax.’ Hanpukaap, y cripasi “AaHMAEHKOB Ta iHIIi IPOTH
Pocii” yaenu mpodcmiaxu Corosy aokepis Pocil, siki mparjjoBasu B IpUBaTHIN KOMIIaHiI,
IIPOBEAU HEBAAAMI CTPAMK i, IK HACAIAOK, OYAM 3BiABHEHI BIAITOBIAHO AO CTPYKTYPHOI
peopranisanii kommanii. OCKiAbKM 3aSBHUKHU He 3MOTAM PO3IIOYATH PO3CAIAyBaHHS yepe3
HanioHaAbHI cyaH, Cyp HaroAOCHB Ha BR)KAMBOCTI HEAUCKPHMIiHAIlii HA OCHOBI YA€HCTBa
B IIPOQCITALI Ta 3AATHOCTI IIPOAOBXKYBATH CYAOBHII Iporec.”’

Ilepur Hi>k 3raAyBaTH BUMTAAKH, IITO IIPOAEMOHCTPYBAAH ITIOCHACHHS THCKY Ha KOAGKTHBHI
mpaBa IpoCITiAOK, s XOTiB 61 BUAIAMTH A€SKi 3HAKOBi BUITAAKH, SIKi 3AIMCHUAN PpEeBOAIOLIiO
B IIpaBax POOITHHUKIB i AAAU MOKAHMBICTb POSLUIMPHUTU CBOI MOXKAMBOCTI OiAbII CAQbKiit
CTOpPOHI PO6OYUX BIAHOCHH.

OCHOBHMM IIPUKAAAOM IIPOTPECHBHOTO IiAXOAY € crpaBa “Aemip Ta Bajikapa nporu
Typeuunnn.” ITpesupenrt i uaen npodcmiaku Tiom Bea Cen 6e3ycmimno ckapxuscs Ha
HEBUKOHAHHS pOOOTOAABLIEM ABOPIYHOTO KOAEKTHBHOI'O AOTOBOPY, OCKIABKH ITpodcrirka
“He MaAa IpaBa YKAQAATH KOAEKTUBHI AOTOBOPH BIATTOBIAHO AO 3aKoHY.*® 3a BioCyTHOCTI
IIOCAIAOBHOTO, EAMHOTO IIAXOAY €BPOIIEHCBKUX AeprKaB-4aeHiB Cya

MO>XKe i ITOBUHEH 6paTH AO YBaru eAeMeHTH MDXXKHAPOAHOTO IIpaBa, BiamiHHi Big KonBeHmii,
TAYMAUeHHS TaKMX eAeMEHTiB KOMIeTeHTHHUMHU OpraHaMHM Ta IIPAKTHKY €BPOIENChKUX AepKaB,
10 BiA06Pa)KaTI/IMe ixni cmiapHi ninnocTi. KoHceHcyc, saxuit BunanBae 3i creniaaisosanux
MDKHApOAHHX AOKYMEHTIB Ta MPaKTHKU AOTroBipHHX AepkaB, MOXXe CTAHOBUTH BiAITOBIAHY
yBary Cyay 1ipu TAyMadeHHI HUM noaoxeHHs KoHBeH1iT B KOHKpeTHNX BUmasKax.”

* Rory O’Connell, “Judges of the World United? Collective Aspects of the Right to Work in Regional
Human Rights Systems,” in Buckley and Others, Towards Convergence in International Human Rights Law
(Leiden: Brill, 2016), 223.

% Redfearn v United Kingdom (2013) S7 EHRR; Vona v. Hungary App no 35943/10 (ECHR, 9 July
2013).

% Danilenkov and Others v. Russia App no 67336/01 (ECHR, 30 July 2009).

%7 Ibid.

% Demir and Baykara v Turkey (2009) 48 EHRR 54.

% Ibid.
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E€CITA 0AHOrOAOCHO BH3HAB MOpPyIIeHHs CT. 11 “depes BTpydyaHHs y IpaBO 3asBHUKIB
SIK MYHIITMITAABHHX A€PYKaBHHX CAY>KOOBIIiB Ha CTBOPEHHs MpodcrmiAku <...>” Ta “gepes
CKaCyBaHHA i3 CaMOro IOYaTKy KOAeKTHBHOTO AOTOBOPY, YKAAAEHOTO NMPOPCHiAKOIO
3asIBHUKA ITiCASI KOAEKTUBHUX [IEPETOBOPIB 3 BAaAO10. '

Copasa “Aemip Ta Barikapa npotu Typeuunsu” MaAa BUPIMIaABHUI BIIAMB Ha HU3KY
CIIPaB, A€ MO>KHA 3aCBIAYMTH, IIJO COLIiaAbHI ITpaBa Ta BIAIIOBIAHI ITIAXOAY MIDKHAapOAHOT'O Ta
HOPiBHSIABHOTO IIPaBa epeKTHBHO BHKOPUCTOBYBAAKCH AAS IIPOTPECY CYAOBOI IIPaKTUKHU. !
ITo cyTi, “cya BiAKpuB ABepi AO 6iABII COIiAAPHOTO BUMIpPY, 3MiHHBIIH CBOIO ITOTIEPEAHIO
(ayxe ob6MexyBaabHy) npakTuky. > Lleit posmupenuit o6csr, po3pobaeHuit 3riAHO
3 CYAOBOIO IIPAKTHKOIO IITOAO IIPaB PO CIIAOK, IPU3BOAUTD AO TOPH30HTAABHUX, A TAKOXK
BepPTUKAABHUX HACAIAKIB, “IJO Ma€ HACAIAKM AASI HAITIOHAABHUX CYAIB Y CIIPABAX, [IOB SI3aHUX
3 0OMeXXeHHSIM IIpaBa Ha CTPAMK Yepes MIPUHIMI IponopuifHocTi.”'” BiamosiaHo A0
IIbOTO TP OKOTO TAYMAYeHHS IIPaB PO CIIAOK 3riaHO 3 mpasamu KoHBeHIl Ta BU3HAIOUH
XXHUTTEBO BAXKAMBE 3HAYeHHS KOAGKTUBHHX TPYAOBUX IpaB, Cya BU3HAB MOpymeHHs CT. 11
Konseniiy cipasi “XopBaTCbKHﬁ MEAUYHMM CUHAMKAT POTHU XopBaTi'l',” 3a3HAYUBIIY, 1[0
“3a BIACYyTHOCTI OyAb-SIKUX BUHATKOBHUX 06cTaBiH, CyAy BasKKO BUSHATH, IO AOTPHUMAHHS
IIPUHIUITY TAPUTETHOCTI B KOAEKTUBHUX IIEPEroBOPaX € 3aKOHHOIO METOIO < ... >, IKa MOXKe
BUIIPABAATH [1030aBAEHHS MPOPCIIIAKK Ha TPU POKH Ta BiCIM MiCSALIiB HAMIIOTY>KHIIIOTO
IHCTpyMeHTY 3axucTy podecifHux iHTepecis iI yaenin.”'**

Hespaxaroun Ha 11i yaaenHs Cyay IpO IPOTpeCcHBHI TEHAEHITiT pO3BUTKY COIiaABHUX
IIpaB, BiH OAHOYACHO BHABASIB PerPeCHBHI TeHACHIIi], sKi e eKTUBHO IIPOTHAISAU ACSIKUM
AOCATHEHHSM BMIE3a3HAYEHOI I0PUCIPYAEHIIL. OpHMM i3 Takux MIPUKAAAIB € CIIpaBa
“HarioHaApHA CITiAKA 3aAI3HHYHHMX, MOPCHKHX Ta TPAHCIOPTHUX MPAL[iBHUKIB IPOTHU
Crnoayuenoro Kopoaiscrsa,” B sikiit 3a6opoHa Beankoi Bpuranii Ha BropuHHi All mpoTsirom
ABOX A€CSATHAITh BUKAMKAAA KPUTHYHI BiATyKH 3 60Ky Komirery excriepriB MisxHapoaHOi
oprasisanii nparni, a Takosx EBpOIENCchKOro KoMiTeTy 3 coniaapaux mpas.'” Cya B3siB
AO yBaru NOpiBHAAbHE 3aKOHOAABCTBO Ta 3a3HAYUB, 11O “BTOPI/IHHi All 3axmmeni abo
AO3BOA€HI, 3 ypaXyBaHHSIM Pi3HUX OOMEXXeHb Ta YMOB, Y IIepeBaXKHIM OIABIIOCTI AepKaB-

19 Demir and Baykara v Turkey (2009) 48 EHRR 54.

11 Apg., cepep inmoro, N. K. M. v Hungary (2016) 62 EHRR 33; Gdll v. Hungary App no 49570/11
(ECHR, 2S5 June 2013), i R. SZ v. Hungary App no 41838/11 (ECHR, 2 July 2013).

122 Filip Dorssemont, Klaus Lorcher, and Isabelle Schomann, The European Convention on Human Rights
and the Employment relation (London: Bloomsbury Publishing, 2013), 418.

19 Julia Lopez, Collective Bargaining and Collective Action: Labour Agency (London: Bloomsbury
Publishing, 2019), 47. AASI TOAQABIINX KOMEHTAPIB OAO BIAMBY piments B Demir and Baykara, pus.
Keith Ewing and John Hendy, “The Dramatic Implications of Demir and Baykara,” Industrial Law Journal
39(1) (2010): 41. Bouu cTBepAXyIOTH, IO “Iie pillleHHs, IPH SKOMY COLjiaAbHi Ta eKOHOMi4Hi IpaBa
IOCTIMHO [IOEAHYIOTHCS 3 [POMAASHCPKUMH Ta IIOAITHYHMMU [PAaBaMH, B IIPOLEC], KUIl IOTEHLIHO
€ HiYMM IHIUM, SIK COILliaAi3ari€ro UBIABHUX Ta moAiTraHux 1pas;” Ta Charles Barrow, “Demir and
Baykara v Turkey: Breathing Life into Article 11,” European Human Rights Law Review (2010): 419.
1% Hrvatski Lijecnicki Sindikat v. Croatia App no 36701/09 (ECHR, 27 November 2014).

195 National Union of Rail, Maritime and Transport Workers v United Kingdom (2015) 60 EHRR 10.
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uaeHiB EBpomnericskoro Corosy.” % Posrasiparouu cripasy, ECITA Takosx BUSHAB iCHyBaHHSI
BIATIOBIAHOTO Mi>KHapOAHOTO IIPaBa Ta TAYMAYeHHS MAKAIOUEHNX AO HbOTO OPIaHiB. OpHak
MOr0 BUCHOBOK BiAo6pa>1<aB HAATO IIMPOKY 3aA€XKHICTB BiA cBobopU PO3CyAy HalliOHAABHOL
BAapu. Lleit BucHOBOK OYB 3p0OAeHUIT, He3BaXKal0UH Ha ycBipoMaeHHS CyAOM TOTrO, IO
npsiMa 3abopona Beankoi Bpuranii Ha BTOpHHHI TPOMHCAOBI Al BiaoOparkae Hai6iAbII
00MeXyBaAbHY GpOPMy HAIliOHAABHUX PEryAITOPHHX IAXOAIB."” Cya 3a3HA4HB, IO 3asIBHUK
3HAYHOIO MipOIO IIOKAAAAETHCS Ha 3acTepeskeHHs crpaBu Aewmip i Bafikapa moao mnaasis
HAIliOHAABHOT BAAAH OOMEXHTH CBOOOAY 00’ € AHAaHHS IPOQCIIAOK, aA€ AMCTAHIII0BABCS
BiA Li€l aprymeHTanii, 3a3HaumBiny, mo crpasa Aewmip i Baiikapa mocuaasacs Ha 6iapm
AAAEKOCSDKHE BTPYYAHHS Y cBO60AY 06’¢pHaHb, a came posmyck npodemiaku.'® ECITA
3asIBHB, 11O “SIKIIIO Ije € He OCHOBHMM, & BTOPHHHHUM 200 AOIIOMDKHHM aCIIEKTOM ALSIABHOCTI
npodCIiAoK, MapiKa € IMHUPIIOIO, i BTPYYaHHs 3a CBOEIO IPUPOAOIO, IIBUAILIE 32 BCe, Oyae
NPOMOPLIMHUM, IO CTOCYETHC MOTO HACAIAKIB AASL 3AIICHEHHS cBobOAU npocl)cr[iAOK.”109
[IupoxomMaciTabHe BTpyYaHHs Ta BIAHB Iji€l 3a00pOHH Ha BTOPHHHI CTPaKH, sKi paKTUIHO
MiHIMi3yBaAU 3AATHICTD PO CIIAKY 3aXUIATH IHTEPECU CBOIX YACHIB, He BPAaXOBYBAAHCS.
KpiM toro, Cya AMCTaHIIIIOBaBCs Bip BUCHOBKIB MiXXKHAPOAHHX OPTaHIB, 3aBAAHHSAM SIKUX
OYAO TAyMa4YnTH BIATIOBIAHI MDKHApPOAHI AOKyMeHTH. '

LTi BUCHOBKH CyIlepedarh IIONEPEAHBO PO3POOAEHI IpeljeAeHTHil IPAKTHULIi, SIKa BPaxo-
BYBAAQ, IJ0 B AGMOKPATHYHOMY CYCITIABCTBI HAMBUIIM [IPAKTUYHIM 33COOO0M ITepeKOHAHHS
p060TOAaBI_ISI IOy TH BUMOTH po6iTHHKiB €, OYeBUAHO, CTPAlKOBi Ali. Pe3yabTaToM y 1jiit
HEIJOAABHIM CIIpaBi CIIpaBAi € 0OMeXeHHSIM IIPaB MPOPCIIIAOK, i I1e AMIIe 3MIIJHIOE CUABHY
CTOPOHY 32 IIEPErOBOPHUM CTOAOM — POOOTOAABIIIB, SIKi OTPUMAIOTh BUTOAY BiA IIMPOKOI
CBOOOAM PO3CYAY, BCTAHOBAEHOI HAIliOHAABHUMU OPTAHAMHU BAAAHU B TAAy3i €eKOHOMIKH Ta
coniaabHOI moaiTuku. EQekr 1jiei perpecuBHOI TeHAEHLIT 6yAe TAKOX OYeBUAHUI y MOIi
OCTaHHIM TeMi, a cCaMe B FaAy3i 3aX0AIB )KOPCTKOI eKOHOMIl.

IV. 3axoau *opcTKOi eKOHOMIT Ta NpaBa NpaLiBHUKIB

OcTaHHIMH POKAMH CIIOCTEPIra€ThCs 3pOCTAaHHSA KiABKOCTI 3asB, IO CTOCYIOTHCS
HACAIAKIB 3aXOAIB JKOPCTKOI €KOHOMII, 3aIIPOBaAKEHUX YPAAAMM B PaMKax IIporpam
CTPYKTYPHOI HePGGYAOBI/I, BKAIOYAIOYH ITiABUIEHHS OIMIOAATKYBAaHHA i CKOPOY€HHs IIPO-
rpaM CYCIABHOTO A0OPOOYTY. 3aXOAH XKOPCTKOI €KOHOMII 3HAYHO 3iIICyBaAM IIOXBAABHHIA
imipx Cyay six “popTeni 3axucTy coriaabHO-eKOHOMIYHMX mpaB.”'!! 3axoar sKOpCTKOI
eKOHOMiI He TIABKU MOXyYTb IIOTEHIIIFIHO MOCAabuTH 3axuct npas 3a Kousenriieo, BoHu

19 National Union of Rail, Maritime and Transport Workers v United Kingdom (2015) 60 EHRR 10.

197 Ibid.

198 Ibid.

1 Tbid.

H0Tbid.

" Antonia Baraggia and Maria Etena Gennusa, “Social Rights Protection in Europe in Times of Crisis?
A Tale of Two Cities,” Vienna Journal on International Constitutional Law 11(4) (2017): 479.
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TAKOX MOXKYTb OXOIIAIOBATH i THM CAMUM ITOCHAIOBATH SIKiCTD 3aXHCTY HAFCAQOIIMX YACHIB
cycmiabcrBa.'?

E€CIIA HaMaraBcs BCTAHOBHTH Me3Ki, BKa3yIOUH Ha Te, IIJ0 IeBHUMH IIPaBaMH He MOXKHA
HeXTYBaTH, He3aA€XKHO BiA iCHyBaHHS eKOHOMIYHUX TPYAHOIIIB BHACAIAOK BHYTPilllHbO1
a6o HaBiTb cBiTOBOI piHaHCOBOI Kpu3u.'"* IIpoTe Aesiki IOTO OCTAHHI pillleHHs He AAIOTH
0COOAMBO SICKPABOTO ysIBACHHS Ipo rotoBHicTb Cyay BKAounTH A0 KOHBeHIIi1 MipKyBaHHS
I[OAO COLIiaAbHUX ITpaB. S xoTiB 6u MiAKPECAMTH, YOMY HeobXiAHO, 0COOAUBO Imip Yac
kpusH, o6 Cya yCBIAOMAIOBAB CBOIO POAD LJOAO 3aXHCTY KOHBEHIIIFIHHUX ITPaB, BKAIOYAIOUH
BCTAaHOBAEHMI COIliaAbHUM acriekT KoHBeHIil.

Hesaaexuuit excriepr Opranisanii O6’epanannx Haniit (OOH) cTocosHO BauBy
30BHIIIHBOrO OOPry Ta IHIIKX [IOB S3AHKX i3 HUM MDKHAPOAHUX GiHAHCOBHX 3000B's13aHb
AE€P>KaB Ha ITOBHE 3AIMCHEHHS IIPaB AFOAUHHM, 30KPEeMA eKOHOMIYHHX, COLIAAbHHX i KyABTYPHUX,
M AKPECAMB HEIOAIADHICTD IPAB AIOAMHU Ta 3a3HAYMB, IO 3aXOAU )XOPCTKOI €KOHOMII He
TIABKM ITOTEHL[IMHO IIKIAAMBI AASL 3aXMCTY €KOHOMIYHHMX i COL[laAbHMX ITPaB, a, KPIM TOTO,
MOXYTb CyTTEBO BIIAMHYTH Ha 'POMAASHCBKI Ta ITOAITHYHi 1ipaBa: “CKOpodYeHHs OI0AKeTY
Ha AEPIKABHIi ITOCAYTH < ... > MOXKe IPU3BECTH A0 HEMOXKAMBOCTI TapaHTYBaTH I'POMaASHCHKI
IpaBa Ha CIIPABEAAMBHIT CYAOBHI PO3IASIA, CIMEITHE XUTTSI, HEAUCKPHMIHALIi0, CBOOOAY BiA
KaTyBaHb Ta )XOPCTOKOTO, HEAIOACHKOTI'O i TaKOTO, IIJ0 MPHUHIKYE TIAHICTD, IOBOAXKEHHH,
a6o HaBiTh mpaBa Ha xuTTs. '

Lli BuCHOBKY BiAIIOBiAQIOTD cIIpaBaM, sIKi BUHUKAU B Cyal BHACAIAOK 32X0AiB SkOpCTKOI
exonomii. Cnpasa “Ky¢axi Ta AAEAI npoTu I'penii” cTrocyBasacst HeBubipKoBOro
CKOpOYEHHsI 3aPIIAAT Ta MeHCii Ha 20% mpariiBHEKaM AepxkaBHoro cekropy.'’s €ECIIA
YXBaAUB pillleHHSA Ha KOPUCTb AePKAaBU-BIAIIOBIAAYUKY i CTBepAXXyBaB, o I'pernis pidaa

2 Aus. Nicholas J. Lusiani and Sergio Chaparro, “Assessing Austerity: Monitoring the Human Rights
Impacts of Fiscal Consolidation,” Center for Economic and Social Rights (2018): 20: “Kinnesoro MeToto
OyAb-SIKUX $iCKAABHUX 3aXOAIB, SIK €KCIIAHCUBHUX, TaK i CylepedAnBHX, Mae OyTu peaisanis npas
AIOAMHU.

113 Aus., cepep inmoro, Nencheva and Others v. Bulgaria App no 48609/06 (ECHR, 18 June 2013),
CTOCOBHO cMepTi 15 aiTe#t y auTadomy 6yAI/IHKy B YMOBaX €KOHOMIYHOI KPH3H Ta rmo36aBAeHHS iX
OCHOBHUX ITOTPe6 AASL BIDKUBAHHSL

% Aaai 6yAo 3a3HAYEHO, WO AePKABU IIOBHHHI “KePYBAaTUCS iCHYIOUMMH MDXXHAPOAHUMH [IPaBaMU
AIOAMHU < ... >, IO BKAIOYA€ OCHOBHI MDXXHAPOAHI AOTOBOPH IIPO IPaBa AIOAUHH, a TAKOXX IX aBTOPUTETHE
TAyMa4eHHs B 3aTaAbHUX KOMEHTAPSIX, 3a51BaX, BIAKPUTUX AUCTAX, PilleHHSX, 3aKAIOUHIX 3y BAXKEHHSIX
Ta peKOMEHAAIISIX, BUAAHUX OpraHaMH MOHITOpHUHTY aorosopiB.” Aus.: Guiding principles on human
rights impact assessments of economic reforms Report of the Independent Expert on the effects of
foreign debt and other related international financial obligations of States on the full enjoyment of human
rights, particularly economic, social and cultural rights, A/HRC/40/57, 19 December 2018, Principle
5, https://www.undocs.org/A/HRC/40/57. Takox auB.: The Council of Europe’s Feasibility Study on
the Impact of the Economic Crisis and Austerity Measures on Human Rights in Europe, adopted by
the Steering Committee for Human Rights (CDDH), 11 December 2015, para. 20, https://rm.coe.int/
the-impact-of-the-economic-crisis-and-austerity-measures-on-human-righ/168062030.

1S Koufaki and ADEDY v. Greece App nos $7665/12 and. 57657/12 (ECHR, 7 May 2013).
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y Mexax cBoei cBo6oau poscyay.''® Bin BupimuB, 1m0 3MeHIIEHHS 3apIIAATH [EPIIOTO
3asIBHUKA He OYAO APAKOHIBCHKOIO MipOI0, SIKA IIOCTABUAA O 3asIBHUKA B TOAOXKEHHS HIDKYe
3araAbHOIIPUIMHSTOrO IPOXKUTKOBOrO MiHiMyMy.'!” BipsHauatouu “icHyBaHHS BUHATKOBOI
Kpusu 6e3 IpeljeAeHTIiB B rpenbKiil icropii,”''® BusHas, mo Brpyvanus y cr. 1 ITepmoro
ITpoToxoAy MaAo MicIie, aAe OyAO BUIIPaBAAHE MPABUABHUM 3BAXKYBAHHSAM CYCIIABHHX
IHTepeciB IMOAO 3asIBHUKIB.

Ioanna ITepBy kpuTHKyBasa TOuKy 30py Cyay, 3asIBASIFOUH, IO “SK CYA 3 IIPAB AIOAUHH,
€BPOIIENCHKUIL CYA 3 IPAB AIOAMHH TOBUHEH OYB BUKOPHUCTATHU cepy 3aCTOCYBaHHS ITPaBa
SK BUXiAHY TOUKY, a HOTiM OIIiHUTHU CTYIiHb BTPYYaHHS. 3peITOI0, BTPYYaHHSI HOBHHHO
Oy TH BHHSTKOM, TOAI SIK 3AXHCT IIPaB AIOAMHH € IIPABUAOM y CHCTeMi E€BPOIENCHKOTO CYAY
3 mpaB AropnHn.” " Takox npukpo, mo Cya IpoirHopyBaB BUCHOBKH iHIIMX MDKHAP OAHUX
opraniB. Panime €BpomeiicbKuil KOMITeT i3 COLiaAbHUX IIPaB OLIiHUB 3aXOAH XKOPCTKOI
exoHoMil, BxxuTi I'peljieio, Ta BUSBUB MOPYILIEHHS [IPaB, sIKe € PE3YABTATOM “KyMYASTHBHOTO
epeKTy 06MeXyBaABHUX 3aX0AIB Ta IPOLIEAY P, IPUIHATHX AAS IXHBOTO 3aCTOCYBaHHs. >
Takum unHOM, pimenHs y cripasi Ky¢axi 6yAo IpHIHATO MIASIXOM IAKPECAIOBAHHS CBOOOAK
PO3CyAy HalliOHAABHHUX A€P>KaB i 0COOANBO BaroMux CyCHiAbHUX iHTepeciB. Lleit akueHT
3MeHIIy€e OOTSDKAUBE MOPYLIEHHS 0CO00I0 i IpaBa BOAOAIHHS 3ripgHO 3i cT. 1 Ilepimoro
ITpoToKOAY, a KpiM TOrO, He BpaXOBy€ MDKHAPOAHY M SIKY IIPAKTHKY, IKa MOTAA 6 AOTIOMOI'TH
B OLJiHIIi BIIAMBY 3aXOAiB. Aoepuep TakoX 3a3HAYUB BiACYTHICTb PO3rASIAY CTOCOBHO iHIIUX
HaI[iOHAABHUX KOHCTUTYLilHuX pimens y €spormi.'”! Tliaxia Cyay, mo cyTi, cymepeunts
crpasi Aemip ta Bafikapa Ta mocaabatoe 3axucr, nepeabauenuit Konsenmiero. ITopi6HIM

49uHOM, crpaBa “Ajkasi mporu I'penii”'?

€ ITOKA30BOI0 AASL PEIrPECUBHOI TEHAEHIIII yCBi-
AomaeHHS CyAOM HEPO3PHBHO IIePEIACTEHOTO XapaKTepy I'POMAASHCHKUX, IOAITHIHUX,
€KOHOMIYHMX Ta COLIiaAPHHX IIPaB.

Ha Bipminy Bip xapT-6Aanmny, Bupsasoro y crpasi Kygaxi, pimenns y crmpasi “Ciabsa
Kapsaato Piky mporu ITopTyraaii” mpomnoHyBaAo 6iAbII TOHKHI AXIA AO peaAisariii 3axoais
JKOopcTKOI ekoHOMii. X04a B KiHI[eBoMy pe3yabraTi Cya BH3HAB 3a5BY HeIPUHHATHOIO, BiH
PEeTeAbHO IIPOAHAAI3YBaB HACAIAKM 3aXOAIB )XOPCTKOI eKOHOMIl Ta, KPiM TOI'O, BUKAAB ABi

116 Koufaki and ADEDY v. Greece App nos $7665/12 and. $7657/12 (ECHR, 7 May 2013).

"7 Kjartan Asmundsson v. Iceland App no 60669/00 (ECHR, 12 October 2004). 3nmkeHHs neHciit
MOKe 6yTH BUIIPABAQHUM, SIKIIO BOHO SIBASE 0600 “pO3yMHe i IPOIOpLiiiHe 3MEHIIEHHS,  He IOBHE
1036aBA€HHSL.”

18 Tbid.

' Joanna Pervou, “Human Rights in Times of Crisis: The Greek Cases before the ECtHR, or the
Polarisation of a Democratic Society,” Cambridge Journal of International and Comparative Law
5(1) (2016): 113, 119-20.

120 European Committee on Social Rights, Pensioners’ Union of the Agricultural Bank of Greece (ATE) v.
Greece App no 80/2012 (ECHR, 24 September 2012).

12! Klaus Loercher, “EGMR priift drastische Sparmafinahmen,” https://www.hugo-sinzheimer-institut.de/
hsi-newsletter/europaeisches-arbeitsrecht/2013/newsletter-022013.html.

122 Giavi v. Greece App no 25816/2009 (ECHR, 3 October 2013) — moA0 3MeHIIeHHS HAAGABOK A0
3apObiTHOI IAATH.
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B)XAMBI BUMOTH, sIKi 6yAu BiKOHaHi ypsiaoM [TopTyraaii. ITo-mepine, Ha BiAMiHy Bia cripaBu
Ky¢axki, 06MexyBaAbHi 3aX0AU BiAOyBaAUCH sIK TUM4AcOBi. [To-ApyTe, 3aXOAH XKOPCTKOI
eKOHOMIi He 3aCTOCOBYBAAKCS PIBHOMIPHO, 1[0 HEIIPOIIOPLifHO 06TDKYBAAO 6 HAMMEHII
3abesmneuene HaceaeHHs. Kpim toro, Koncrurynitinuit cys ITopryraaii moxaapascs Ha
iHTerpoBaHy HiMeI[bKy KOHIEIILiI0 ‘32 YMOBH MOXAHBOTO, BiAOMY HiMELbKOI MOBOIO
sk Vorbehalt des Méglichen,'* w10, 3i cBoro 60Ky, AeXXHUTb B OCHOBI IPHUHIUITY IIPOIIO-
puiitHocTi."** BiAllOBiAHO, eKOHOMIYHI, COIliaAbHI Ta KYABTYPHI IIpaBa peaAisyloTscs “3a
YMOBH MOXAHBOTO, a OTe, BIAIOBIAHO AO HAaSIBHUX €KOHOMIYHUX pecypcis. IIpunrumn
6a3yeTbCst Ha EPEAYMOBI, IO AepiKaBa He 3aBXXAU CyBOPO BUKOHYE OAHAKOBi 000B sI3KM
IIIOAO 3aXUCTY COLIAABHHUX IIPaB, OCKIABKM Ha Ijefl 060B’30K BIIAUBATHME 3araAbHUI
KOHTEKCT 0I0AXKeTHOTo A0OpoOyTy AepykaBu. [IpuHIuI 0O6MeXye IOpYILIeHHS COLiaAbPHUX
IIpaB, epeAOadatoyy, 0 OCHOBHE COIliaAbHE IIPABO He MPOAA€ThCsL. OTiKe, HABiTh y KPU3OBI
Hepioau IOBUHEH OyTH 3abe3IedeHuil MiHIMAABHUI 3AXUCT COLIAABHUX ITPaB, @ IPHHIIUIIN
PIBHOCTI Ta AIOACDKOI TiAHOCTI IIOBHHHI 3aAMIIATHCS HeAOTOpKaHUMH. Cyp BU3HaB Iie,
OL{iHUBIIHY, YU TIPU3BEAYTh OOMEXEHHS A0 “TIOBHOTO M030aBAEHHS [IPaBa, 10 IPU3BEAE
AO BTpaTu 3aco6iB A0 icHyBanHs.'> Y crpasi “Ciaba Kapsaaso Pixy nporu ITopryraaii”
1ieit piBeHs He O0yB pAocsirHyTHi, 1| €CITA AlfIOB BUCHOBKY, 110 B MOMEHTH HAaA3BUYAMHOI
$pinancoBoi Kpu3y, sk 1e Oyao B ITopTyraail Ha TOM Yac, 3aX0AH, IO 3MEHIIYIOTh PO3MIp
MeHcii, 6a3onTbc>1 Ha 3aKOHHMX CYCIIADHUX iHTepecax.126 AetaabHa onjinka CyaoM 3axX0AiB
CyBOPOI eKOHOMii OTpHUMaAa mopasbiuit possutok y cipasi “H. K. M. mporu Yropmman.”'*’
3asIBHUIISL, AOBIOCTPOKOBA AePXKABHA CAY’KOOBHIIS, CTUKAAACS 3 IOAATKOM y po3mipi 98%
3 BUIIAQTH BHXIAHOI AOTIOMOTHY Yepe3 HOBe ITOAOXKEHHs, sike OyAO BBeA€HE HE3aA0BIO AO
3BiapHeHHs. Cya BU3HAB “ICTOTHe IO30aBAEHHS AOXOAY, SIKOTO 3a3HAAa 3asIBHULIS, IO
CTAHOBHAO “HapMipHe Ta iHAUBiAyaAbHe HaBaHTaXXEHHS Ha CTOpOHY 3asiBHHI. > OTxe,
BiH BU3HAYUB, 1[0 MPal[iBHUKU IIOBUHHI 6yTH 3aXuIlleHi Bip 3BIADHEHH:, i TOMY AepXKaBa
He Ma€ HeOOMeXeHOT MOXKAUBOCTI AASI OIIOAATKYBAHHS KOMIIEHCALifl TpaIliBHIKAM 32
OPUIIUHEHHS TPYAOBHX BIAHOCHH HaBiTh y Kpu30Bi mepiopu. Cya LiAKOM CIpaBeAAHBO
BHCAOBHUB AYMKY, IIIO “3aAMIIAIOTHCS CEPHO3HI CYMHIBH IJOAO TOTO, YH 3aCTOCOBYIOTBHCS
3araAbHi o6rpyHTyBaHHﬂ AO 3asIBHUIIi, OCKiABKY BOHA HE MOTAQ 6yTH BIiAIIOBiAQABHOIO 32
dickaapHi mpobAaemy, sKi AepkaBa MaAa Hamip ycyHyTr.” >’ Ls cipaBa pasom 3i cripaBoro

123 Aus., nampukaaa, Decisions by the official collection (BVerfGE) 43,291 (314f); 33,303 (333), https://
www.bundesverfassungsgericht.de/DE/Entscheidungen/Entscheidungen/Amtliche%20Sammlung%20
BVerfGE.html: “Vorbehalt des Moglichen im Sinne dessen, was der Einzelne verniinftigerweise von
der Gesellschaft beanspruchen kann” — “3acrepesxeHHs IOAO TOTO, 1O AFOAMHA MOXe 0OIPyHTOBAHO
BHMAaraTH BiA CycmiAbcTBa.”

12+ Da Silva Cavalho Rico v. Portugal App no 13341/14 (ECHR, 1 September 2015).

125 Tbid.

126 Thid.

127 N.K. M. v Hungary (2016) 62 EHRR 33.

128 Tbid.

129 Tbid.
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“P. C. nporu Yropmusu™'

3% Bupissiersest TuM, mo Cya BpaxyBaB COL[iaAbHHIL BUMIp ITpaBa
BAACHOCTI Ta IIATBEPAJKYE, IO IIPABO BAACHOCTI € BUSHAYAABHUM Y 3aXMCTi ITPAB IIPAL[iBHUKIB,
0COOAHBO y BUITAAKY 3BiAbHeHHSI. Posrasiaaioun 3axopu sxopcrkoi ekosHomii, ECITA pooxaas
MIEBHUX 3y CUAb, HAMararo4uch IIPOAUTH CBITAO Ha ITPOIL[EC MOTO aPTYMEHTALIil IIPH PO3TASIAL
HOpyIIeHb IMpaB y pe3yabrari Kpus. [IporpecuBHe OMOAATKYBaHHS AOMOTOCIIOAAPCTB i3

BHILVIMU AOXOAQMH YaCTillle BIATTOBIAA€E IPUHIKITY IponopuifiHoCcTi, !

TOAI SIK COIJiaABHO
“caimi” 3aX0AM, SIKi epeKTUBHO CIPSIMOBAHI Ha BCIX I'POMAASIH, SIK SIKOU BCi BOHU IepebyBaAn
B OAHAKOBOMY GiHAHCOBOMY CTAaHOBHIIIi, He OYAYTh IIPUIMATHCD SK TaKi, IO IIOTPAIIASIOTh

Y MeXi pO3CYAy Aep>KaBHU.

V. BucHoBKu: PerpecuBHi TeHAeHLiTy CyA0BiA NpakTuLi
Ta NofanblWKUi WAxX

Tenpen1is A0 perpecy npeneaeHTHOI npakTuku CyAy € MOMITHOIO, aAe 1i He MOXHA
3yNUHUTH. TpboMa 3HAKOBUMH CIIpaBaMH, SIKi CYyTTEBO CIIPHAAU COLIiaABHOMY BUMIPY IIpaB
npanisaukiB y cBitai Konsenuii, e: “Aemip i Baiikapa nporu Typewunnn,” “Kocrsurun
Mapxin nporu Pocii” ta “Bep6yaecky npotu Pymysii.” ITicast nux 3HaKOBHX CITpaB CyAOBa
IIPaKTHKA He OyAa AiHIMHOIO, i perpecHBHi eAeMeHTH IIPOHUKAU Yy HU3KY CIIPaB, 30KpeMa
y raAys3inpaB Ipo¢CITiAOK Ta 3aX0AIB )KOPCTKOI eKoHOMil. SIK ImpaBuAo, MOXKHa IIOMITHTH, 1110,
xoau Cyp 3acTOCOBY€e rapMOHIHHUT, iHTerpOBaHUI MIAXIA AO TAyMadeHHsI rTpaBa KonBenuil
Ta CIIPaBAl BpaXOBYeE CydacHi BUCHOBKHM Mi>XKHAp OAHMX OPTaHiB, a TAKOXX €BPOIIEMChKi TeH-
AEHIIII, BiH [TIOCTaHe IepeA BUKAMKAMK AOTPHMAaHHs KOHBEHI[INHUX IIPAB — 0cobAMBO BYacu
IIOTPSICiHb, SIKi 3iIICOBaHI COIliaAbHUMHE Ta €EKOHOMIYHIMH 3aBOpyLIeHHsIMIL Po6epT Aaekci
IIIAKOM CAYLIHO cTBepAKye: “CaMe B 4acu KpPU3U HaBiTh MiHIMAABHUI KOHCTUTYIMHIIA
3aXUCT COLIIAaABHUX IIPAB 3AA€THCS HeOOXiAHMM. '3

© TTayao ITinTo ae Aabbykepke, 2021
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ITayao ITinTo Ae AabGykepke. IIpaBa npaniBHUKIB, HpaniBHAKIB-MirpaHTiB Ta PO CIiAOK
3a KoHBeHIIi€X0 PO 3aXHCT IPAB AYOAMHH i 0CHOBOIIOAOSKHHX CBOGOA

Amnoranis. €sporneiicokuit cya 3 pas atopuru (Cya, ECIIA) 3po6uB 3HAYHMIT BHECOK Y 3aXHCT
COLI{aABHUX [IPAB 3aIaAOM i TPYAOBHUX IIPaB 30KpeMa. Y CTaTTi aKI[eHTYEThCS yBara Ha YOTHPbOX 0C00-
AVIBUX HAIPAMAX, SIKi AEMOHCTPYIOTh 6ararcTBo IIpeljeAeHTHOI MPaKTUKY B Ifilt cepi. ITo-nepre,
aBTOP 3YIIMHSETHCS HA IHAUBIAYAABHIX IPOOAEMAX, [TOB SI3aHHX i3 3araABHIMH IIPABAMU [PAI]iBHUKIB,
3BepTAIOYM yBary Ha MUTAHHS HECIPaBeAAUBOTO 3BIAbHEHHs, IPABO Ha IOBAry AO IPUBAaTHOIO
11 CIMEFTHOTO SKHUTTsI, CBOOOAY PeAirii Ta cBo60Ay BUpaskeHHs OTASIAIB. [To-ApyTe, aBTOp 3ymMHsIETbCS
Ha 3aXHCTi MpaB NparliBHUKiB-MirpanTis KoHBeHIji€l0 PO 3aXUCT IIPaB AFOAMHU i OCHOBOIIOAOXHHUX
CcBOOOA. Ho-TpeTe, B CTaTTi pO3TASIAAETHCA ITPaBa PO CIAOK y CBITAl cBo60AM 06’epHAHD. |, BpEeNITi-
PeIlT, BiAA3€PKAAIOIOUH €KOHOMIYHHIT AQHAIIA(YT MUHYAOTO AECATHAITTS, HABOAUTBCS IIPeIleAeHTHA
MTPAKTHKA 3aAASl AEMOHCTpaIlil TOTO, AK 3aXOAU SKOPCTKOI eKOHOMIl MOXXYTb BIAMHYTH Ha IIpaBa
AroanHY, Ta sIK Cyp BIATIOBIB Ha Ije Tpo6GAeMHe IIHTaHH L

CoujiaabHi pasa, 30KpeMa TPYAOBL, OTPHUMAaAH 6araTo repeBsar Bip TOTo, 0 BOHY OYAM POSIASIHYTi
B riperjeAeHTHIN npakTuii Cyay, OCKIABKH FOTO IPAKTHKA YTOYHUAA KOPAOHH Ta OOMEKIAA AEPIKABHY
Oe3MeXXHy AMCKpELI0 B yIPaBAiHHI IjuMu IpaBaMil. BopHOYac cpopMmyBaracs meBHA TEHAEHINIS.
SIKIO CIIOYATKY 3aXKCT IIPaB i CBOOOA MPALiBHUKIB Pi3KO IIOCHAUBCS, IO IATBEPAXKYETHCSI ASSIKUMH
xpecromariiHumMu crpaBamu ECITA, 3apa3 He MOXKHa He IIOMITHTU PerpeCUBHY TEHAEHILIO, sIKa
OiABII [IOB’SI3aHA 3 TPYAOBHM 3aKOHOAABCTBOM, POSLIHPIOE CBOOOAY PO3CYAY YPSIAIB Ta 3HAYHO 00-
Mexye epekTuBHICTb CyAy IIpH pO3TASIAL TPYAOBUX IIpaB. YTiM, Ifeil perpecHBHUI TPEHA He BapTO
POBTASIAATH SIK He3BOPOTHHIL. Y CTaTTi MAKPECAIOETHCS, SIK 3MICTOBHUIL PO3TASIA IIPUHIIUIIIB M SIKOTO
npasa pAa€ 3Mory Cyay 3aflHATH IIPOTPeCHBHY ITO3UILiI0, SIKa CIIPHUSIE TPYAOBUM IIpaBaM, i sIK BiH Moxe
IIPOAOBXKYBAaTH AOIIOMATaTH 3aXUIIATH IIPaBa POOITHUKIB.

KAro4oBi cA0Ba: €BPOIENCHKII CYA 3 [IPAB AIOAUHH; CBOOOAQ 06 €AHAHD; CBOOOAQ BUPaXKEHHS
IIOTASIAIB, CBOOOAQ AYMKH, COBICTI i peAiril; IIpaBa AIOAVHMY; IIpaljiBHUKU-MIrPaHTH; AeIiliUT pecypciB;
IIPaBO Ha IIOBAry AO IPUBATHOIO Ta CIMEHHOTIO KUTTS; MPOPCIIAKY; IpalliBHUKH.

ITayao ITnnTo Ae Aapbykepke. IIpaBa paGoTHHKOB, pAGOTHHKOB-MHI'PAHTOB H IPO(COI030B
coraacHo KoHBeHnnu o 3amure npas 4eA0BeKa H OCHOBOIIOAOKHBIX CBOGOA,

Annoranusa. EBpornefickuil cy 1o IpaBaM YeAOBeKa (CyA, ECH‘I) BHEC 3HAUUTEABHBIN BKAAA
B 3aIUTY COIJMAABHBIX ITPaB B [IEAOM H TPYAOBBIX IIPaB B YaCTHOCTH. B cTarbe akijeHTHpyeTCs BHUMAHUe
Ha 4eThIPeX 0COObIX HAIIPABAECHHUSX, KOTOPbIE AEMOHCTPUPYIOT GOraTCTBO IIPeLleACHTHOM IIPAKTUKY
B 9TOM cdepe. Bo-mepsrix, 06pairas BHIMaHMe Ha BOIIPOCHI HECIIPABEAAUBOTO YBOABHEHHSI, [IPABO Ha
yBa)KEHHe YaCTHOM U CeMeFHOM XU3HMU, CBOOOAY PEAUTHU U CBOOOAY BBIpsKeHHsI MHEHHIL. Bo-BTOpBIX,
ABTOP OCTAHABAMBAETCS HA 3AUTE [PaB pabOTHUKOB-MUIPAHTOB coraacHo KoHBeHuuu o 3amure
IIpaB YeAOBeKa U OCHOBHBIX CBOOOA. B-TperTsux, B craTbe paccMarpuBaeTcs mpasa IpodCor30B
B CBeTe CBOOOABI 00'beAHeHHNIL. 1], B KOHIIe KOHIIOB, OTpaskasi 9KOHOMIYECKHI AAHAIIAT IIPOLIAOTO
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AECSTHACTHS, IPUBOAUTCS IIPELieAeHTHAS IIPAKTHKA AASL AMOHCTPALIMHU TOTO, KaK MEpPBI KeCTKOH
9KOHOMHH MOTYT IIOBAMSITH Ha IIPaBa 4eA0BeKa, 1 Kak CyA OTBETHA Ha 9TOT IIPOOAEMHBIN BOIIPOC.

ConpaAbHbIe TIpaBa, B TOM YHUCAE TPYAOBBIE, IIOAYIHAU MHOTO IIPEUMYIECTB OT TOTO, YTO OHH
OBIAM PACCMOTPEHSDI B IIperieAeHTHOI mpaktike CyAa, IOCKOABKY ero IPAKTHUKA YTOYHHAA TPAHHUIBI
U OIPaHHYKAQ Ge3TPAHITIHYIO0 AVICKPELIUIO TOCYAAPCTBA B YIIPABACHUI STHMU IIpaBaMIL B To 5xe Bpems
cdopMHpOBaAACh OTIpeAeAeHHast TeHAeHIMsL. Ecan cHavaAa 3amura mpas u cBO60A pabOTHHKOB
PE3KO YCHAMAACD, YTO IIOATBEP>KAAETCSI HEKOTOPBIMHU XpecToMaTHinHbIMu Aeaamu ECITY, cefdac
HeADb3s1 He 3AMETHUTD PeTrPeCcCUBHYIO TEHAEHIIHIO, KOTOPAs CBS3aHA C TPYAOBBIM 3aKOHOAATEAbCTBOM,
pacimpsieT CBOOOAY yCMOTPEHHs IPABUTEABCTB U 3HAYUTEABHO OrpaHnduBaeT appexTuBHOCT Cypa
P PACCMOTPEHUH TPYAOBBIX IIpaB. Bripouem, 3TOT perpeccHBHBIN TPEHA He CTOMT PACCMATPHBATD KAk
HeoOparuMsIil. B cTaTbe mopdepKuBaeTCsl, Kak CopepIKaTEAbHOE PACCMOTPEHHE IPHHIJUIIOB MSITKOTO
npasa 1103Boasier CyAy 3aHSTb IPOrPeCCHBHYIO O3UIIUIO, KOTOPAst CHOCOOCTBYET TPYAOBBIM IIpaBaM,
M KaK OH MOXXET IIPOAOAKATH IOMOTATh 3AIUINATh IPaBa pabOdnX.

Karouessre caoBa: EBpormerickuit cyp mo mpaBaM 4eAoBeKa; CBOO0OAA 0ObeANHEHHI; CBOOOAA
BBIP)KEHFSI MHEHHIT; CBOOOAQ MBICAM, COBECTU U PEAHTHH; ITPABA YEAOBEKA; PAOOTHHKHI-MUT PAHTBI;
AeQULIUT PecypcoB; IPaBO HA yBKEHMe YACTHOM U CEMEeHMHOM XXM3HHU; IIPO(CO03bl; PAOOTHUKH.

Paulo Pinto de Albuquerque. The Rights of Workers, Migrant Workers and Trade Unions
in the Light of the European Convention on Human Rights

Abstract. The European Court of Human Rights (the Court, the ECHR) has made a significant
contribution to the protection of social rights in general and labor rights in particular. The article
focuses on four specific areas that demonstrate the richness of case-law in this area. First of all, the
author focuses on individual issues related to the general rights of workers, drawing attention to issues
of unfair dismissal, the right to respect for private and family life, freedom of religion and freedom
of expression. Secondly, the author dwells on the protection of the rights of migrant workers under
the Convention for the Protection of Human Rights and Fundamental Freedoms. Third, the article
examines trade union rights in the light of freedom of association. Finally, reflecting the economic
landscape of the past decade, case-law is provided to demonstrate how austerity measures can affect
human rights and how the Court has responded to this problematic issue.

Social rights, including labor rights, have received many advantages from the fact that they were
considered in the case-law of the Court, since its practice clarified the boundaries and limited the
state’s unlimited discretion in the management of these rights. At the same time, a certain trend has
formed. If at first the protection of workers’ rights and freedoms sharply increased, which is confirmed
by some textbook cases of the ECHR, now it is impossible not to notice a regressive trend that is
associated with labor legislation, expands the discretion of governments and significantly limits the
effectiveness of the Court when considering labor rights. However, this regressive trend should not
be regarded as irreversible. The article highlights how meaningful consideration of soft law principles
allows the Court to take a progressive position that promotes labor rights and how it can continue
to help protect workers’ rights.

Keywords: European Court of Human Rights; freedom of association; freedom of expression;
freedom of thought; conscience and religion; human rights; migrant workers; scarcity of resources;
right to respect for private and family life; trade unions; workers.
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PROTECTING THE FREEDOM
OF CORPORATE COMMERCIAL EXPRESSION
AND ADVERTISING

“Corporations have neither bodies to be punished,
nor souls to be condemned; they therefore do as they like”
Edward Thurlow, 1st Baron Thurlow

Introduction

he topic of Business and Human Rights is relevant in the context of providing

maximum guarantees to protect a person from abuse by corporations of their

dominant position. Now exist the first universally recognized global international
standard for human rights and business is The Business Guidelines for Human Rights
(Guidelines) which include 31 principles created by the United Nations that govern the
corporate responsibility to respect human rights and access to legal remedies for victims
of business abuse.

These Guidelines, which apply to all states and to all business enterprises, both transnational
and other, regardless of their size, sector, location, ownership and structure, are based on
the recognition of: (a) the state’s obligation to respect, protect and exercise human rights
and fundamental freedoms from violations by third parties, including business entities
(SectionI of the Guidelines); (b) the obligation of businesses to comply with the law and
respect human rights (Section II of the Guidelines).

According to these Guidelines, the state, in order to fulfill its obligation to ensure the
protection of human rights from violations by business, must: 1) ensure compliance with
laws that require companies to respect human rights and periodically assess the adequacy
of such laws and eliminate any gaps; 2) ensure that the rules of corporate law, did not
restrain, but, on the contrary, promoted respect for human rights by business; 3) provide
business with effective guidance on ensuring respect for human rights in business; 4) require
undertakings to provide information on how in this way they solve the problem of their
impact on human rights.

* Mariia Lukan, PhD in Law, Yaroslav Mudryi National Law University, Ukraine.
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In turn, companies should avoid realizing or promoting the negative impact on human
rights caused by the activities of enterprises, and eliminate the consequences of such
influence and seek to prevent or mitigate adverse effects on human rights that are directly
related to the activities of the enterprise, its products or services, or due to the business
relationship of the enterprise, even if they did not contribute to the occurrence of such
consequences.

Ultimately, the individual must be provided with effective and appropriate judicial
and extrajudicial mechanisms for the legal protection of human rights by the state, and
businesses must establish procedures to ensure due diligence on human rights and ensure
adequate redress. But what if corporations also need to protect their human rights? It sounds
unusual, but it seems to have become a serious topic for philosophical and legal research.

This crystallizes a very interesting architecture for building human rights protection:
the state-man-business. On the one hand, the state has a positive obligation to protect
human rights from violations by third parties, including business, so how can the state
balance this obligation with the protection of the “human rights” of business. On the other
hand, business has a duty to respect human rights, but at the same time it can become
vulnerable to both human activity and the state.

STATE

protect protect

HUMAN

respect human rights

COMPANY

In our opinion, the concept of human rights protection of a company is perceived more
clearly if we think about the fact that the activity of any company in any business is based
on human activity. In essence, business is a form of human activity. Since one person can
harm another person, so a person can harm a certain form of human activity — the company,
encroaching on, for example, business reputation in order to destroy the company, so
companies also have the right to protect human rights.

Or, for example, restricting the company’s freedom of speech (freedom of speech to
certain people acting in the form of a company).

The topic of Business and Human Rights is multifaceted and has many aspects. It has
been covered in scientific articles and monographs such as Angelica Bonfanti,' Marius
Emerald,” Andreas Kulick, Adam Winkler and others.

! Angelica Bonfanti, Business and Human Rights in Europe International Law Challenges (London:
Routledge, 2020).

> Marius Emberland, The Human Rights of Companies: Exploring the Structure of ECHR Protection
(Oxford: Oxford University Press, 2006).
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Within the framework of this article, the human right of corporation to freedom of
expression will be considered in the context of the practice of the ECHR.

The European Convention on Human Rights in its first article says that, “the High
Contracting Parties shall secure to ‘everyone’ within their jurisdiction the rights and
freedoms defined in this Convention.”

This means, that the Convention extends its protection to the right of everyone, any
natural person or legal entity. So, do corporations have human rights? Yes, they have.

Also, Article 1 of the Protocol 1 of the Convention speaks of a right to property for
“every natural or legal person.” In addition, various articles of the European Convention
on Human Rights have been interpreted by the Court in a way that accommodates
corporations and other legal persons as rights-holders.

Through the Court’s jurisprudence, the Convention is a living instrument, interpreted
in the light of present-day conditions and understandings.

Thus, the norms of the Convention are not some kind of “dry, strict theoretical
provisions,” on the contrary, as the European Court of Human Rights has repeatedly
stated in its decisions, the norms of the Convention are a “living instrument” that should
be interpreted in the light of modern conditions as required by the modern world.

As Andreas Kulick noted, we should take seriously the corporate form and the social
reality of corporations. Through the corporate form, by creating an entity separate from
human beings, corporations enable human activity that otherwise would not be possible
and that in itself has a considerable impact on economic, social and political life. However,
what should distinguish protecting human rights of corporations from protecting human
rights of human beings is the underlying background justification why a law-maker bestows
them with such status. While in the case of human beings such justification should be
ontological — they are protected because they exist — in the case of corporations such
justification can only be teleological: The law creates such social realities because they
serve certain socio-economic functions. Consequently, the approach to determining the
scope of corporate human rights must be functional.?

The fundamental value system of the European Convention on Human Rights is
Democracy and the Rule of Law. The principles of effective and dynamic interpretation
are the two main methods and interpretations by the Court of the Convention, aimed at
bringing fundamental values to the fore and eliminating textualism and intentionalism.*
The principle of effective interpretation, states that the Convention must be interpreted
in such a way that its rights are “practical and effective” and not “theoretical or illusory.”

3 Andreas Kulick, “Corporate Human Rights?” European Journal of International Law 32 (2) (2021):
537-70, https://doi.org/10.1093/ejil/chab040.

*The theory of intentionalism holds that the laws of statutes are determined by the enacting legislators’
subjective law-making intentions (author’s note. — M. L.).
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The principle of dynamic interpretation sees the Convention not as a static document, but
as a “living instrument” that “should be interpreted in the light of modern conditions.”

Of course, not all articles of the Convention that proclaim the protection of human
rights can be applied to the protection of corporate rights. For example, corporations
don’t have coequal rights as living, so they cannot claim the protection of rights under
Article 2 of the Convention (Right to life), or Article 3 (Prohibition of torture). But, they
can claim protection for such rights as free speech (Article 10 “Freedom of expression”),
privacy rights (Article 8 “Right to respect for private and family life”), due process, equal
protection, property rights — rights that corporations use to challenge laws regulating the
economy and the marketplace.

The Court’s acceptance of corporations as beneficiaries of human rights has not escaped
criticism. The criticism ranges from conceptual incompatibilities (human rights can
only be extended to human beings and not to corporations), to quid pro quo® assertions
(if companies refuse to accept human rights obligations, they should not be able to benefit
from their protection).’

This implies that in accordance with the existing legal science approach, according to
which the responsibility for protecting human rights lies with the “vertical” obligations
of the state, then corporations should also be responsible for protecting human rights.
In other words, if corporations want to benefit from human rights protection, then they
must respect human rights themselves.

Corporations can seriously interfere with the exercise by individuals of their rights.
It is clear that the domestic legislation of individual states is not sufficient or effective
to regulate corporate behavior concerning human rights. There are many initiatives now
exploring ways to hold corporations accountable for interfering with human rights, such
as the UN Guidelines on Business and Human Rights.® A central question in international
human rights law is whether the issue of corporation’s interference in human rights should
be addressed through the international legal framework, or whether non-legal approaches
can better protect people, whether we need to go beyond the existing legal framework to
achieve a de facto “horizontal effect”?’

* Winfried H. van den Muijsenbergh and Sam Rezai, “Corporations and the European Convention on
Human Rights,” McGeorge Global Bus. & Dev.L. . 25(1) (2012): 43-68.

¢ Quid pro quo — “something for something” is a phraseological unit used in English in the meaning of
“one good turn deserves another” (author’s note).

7 Muijsenbergh and Rezai, “Corporations and the European Convention.”

$ UN, The Business Guidelines for Human Rights (2011), https:/ /www.ohchr.org/Documents/Publications/
GuidingPrinciplesBusinessHR _EN.pdf.

? Lane Lottie, “The Horizontal Effect of International Human Rights Law in Practice. A Comparative
Analysis of the General Comments and Jurisprudence of Selected United Nations Human Rights Treaty
Monitoring Bodies,” European Journal of Comparative Law and Governance 5 (2018): 6, https://brill.
com/view/journals/ejcl/5/1/article-p5S_5.xml?language=en&body=citedBy-39140.
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It should be noted that the history of the formation of corporate rights is not some kind
of ultramodern approach.'® It is known, for example, that in the USA there is such a concept
as “corporate personhood” that means the legal notion that a corporation, separately from
its associated human beings (like owners, managers, or employees), has at least some of
the legal rights and responsibilities enjoyed by individual. In 1886 the first time that the
Supreme Court holds the equal protection clause granted constitutional protections to
corporations as well as to individuals in the case “Santa Clara County v. Southern Pacific
Railroad Co.”"! The case arose when several railroads refused to follow a California state law
that gave less favorable tax treatment to some assets owned by corporations as compared
to assets owned by individuals.

This article is about protection of corporate rights to freedom of expression and advertising.

Protection of Corporate Rights to Freedom
of Expression and Advertising

Article 10 of the European Convention on Human Rights states, that everyone has the
right to freedom of expression.'* This right shall include freedom to hold opinions and to
receive and impart information and ideas without interference by public authority and
regardless of frontiers. This article shall not prevent States from requiring the licensing
of broadcasting, television or cinema enterprises. The exercise of these freedoms, since it
carries with it duties and responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are necessary in a democratic society,
in the interests of national security, territorial integrity or public safety, for the prevention
of disorder or crime, for the protection of health or morals, for the protection of the
reputation or rights of others, for preventing the disclosure of information received in
confidence, or for maintaining the authority and impartiality of the judiciary."

The European Court first considered the right to freedom of expression in the case of
De Becker v. Belgium, decided in 1962. In the 50 years since then, the Court has decided in
the region of 1000 cases under Article 10, often along with other articles of the Convention.
This impressive body of jurisprudence reflects a dynamic and evolving appreciation of
the scope and nature of freedom of expression by the Court.

It is a fair assessment of the work of the European Court to say that the scope of
protection afforded to freedom of expression has, in general, expanded during those

'© Adam Winkler, “The Long History of Corporate Rights,” Boston University Law Review Online
98:64 (2018), http://www.bu.edu/bulawreview/files/2018/11/WINKLER-4.pdf.

" Reports: Santa Clara Co. v. South Pac. Railroad, 118 U. S. 394 (1886), https://tile.loc.gov/
storage-services/service/ll/usrep/usrep118/usrep118394/usrep118394.pdf.

> European Convention on Human Rights, https://www.echr.coe.int/Documents/Convention_
ENG.pdf.

13 See Monica Macovei, A Guide to the Implementation of Article 10 of the European Convention on
Human Rights, 2nd ed. (Strasbourg: Council of Europe, 2004), https://rm.coe.int/16800748.
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50 years, both due to its treatment of new freedom of expression issues and due to a more
robust understanding of the nature of this right."*

The fundamental principles concerning freedom of expression are well established
in the Court’s case-law — case “Stoll v. Switzerland” and “Steel and Morris v. the United
Kingdom:”

1. Freedom of expression constitutes one of the essential foundations of a democratic
society and one of the basic conditions for its progress and for each individual’s self-fulfillment.
Subject to paragraph 2 of Article 10, it is applicable not only to “information” or “ideas”
that are favorably received or regarded as inoffensive or as a matter of indifference, but also
to those that offend shock or disturb. Such are the demands of pluralism, tolerance and
broadmindedness without which there is no “democratic society.” As set forth in Article
10, this freedom is subject to exceptions, which must, however, be construed strictly, and
the need for any restrictions must be established convincingly.

2. The adjective “necessary,” within the meaning of Article 10 § 2, implies the existence
of a “pressing social need.” The Contracting States have a certain margin of appreciation in
assessing whether such a need exists, but it goes hand in hand with European supervision,
embracing both the legislation and the decisions applying it, even those given by an
independent court. The Court is therefore empowered to give the final ruling on whether
a “restriction” is reconcilable with freedom of expression as protected by Article 10.

3. The Court’s task, in exercising its supervisory jurisdiction, is not to take the place of
the competent national authorities but rather to review under Article 10 the decisions they
delivered pursuant to their power of appreciation. This does not mean that the supervision
is limited to ascertaining whether the respondent State exercised its discretion reasonably,
carefully and in good faith; what the Court has to do is to look at the interference complained
of in the light of the case as a whole and determine whether it was “proportionate to the
legitimate aim pursued” and whether the reasons adduced by the national authorities
to justify it are “relevant and sufficient.” In doing so, the Court has to satisfy itself that
the national authorities applied standards which were in conformity with the principles
embodied in Article 10 and, moreover, that they relied on an acceptable assessment of
the relevant facts.

The ECHR formulated some principles for the protection corporate commercial
expression and advertising in its practice. Consider some cases.

In case “Pablo Casado Coca v. Spain” (1994)'S Mr. Pablo Casado Coca, a Spanish
national, lives and practices as a lawyer in Barcelona. After setting up his practice in 1979,
he regularly placed notices advertising it in the “miscellaneous advertisements” pages
of several Barcelona newspapers. Notices giving details of the applicant’s legal practice
were published in the newsletter of the “Valldoreitx” Residents’ and Property Owners’

* Toby Mendel, A Guide to the Interpretation and Meaning of Article 10 of the European Convention on
Human Rights (Strasbourg: Council of Europe, 2012), 4.
15 Casado Coca v. Spain App no 15450/89 (ECHR, 24 February 1994).
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Association. They took up approximately one-third of a page and gave the applicant’s
name, with the title “lawyer,” and his office address and telephone number. The Barcelona
Bar Council brought disciplinary proceedings against him four times on this account.

Mr. Casado Coca complained of the disciplinary sanction imposed on him by the
Barcelona Bar Council for having published a notice about his practice in several issues
of a local newsletter. He relied on Article 10 (art. 10) of the Convention.

The Government disputed the applicability of Article 10 (art. 10). They contended that
the applicant’s notices did not in any way constitute information of a commercial nature
but were simply advertising. He had paid for them with the sole aim of securing more
clients. Advertising as such did not come within the ambit of freedom of expression; an
advertisement did not serve the public interest but the private interests of the individuals
concerned. Applying the guarantees of Article 10 (art. 10) to advertising would be
tantamount to altering the scope of that Article (art. 10).

The court in this case indicated that the first point out that Article 10 (art. 10) guarantees
freedom of expression to “everyone.” No distinction is made in it according to whether
the type of aim pursued is profit-making or not. Article 10 (art. 10) does not apply solely
to certain types of information or ideas or forms of expression, in particular those of
a political nature; it also encompasses artistic expression, information of a commercial
nature and even light music and commercials transmitted by cable. In the instant case the
impugned notices merely gave the applicant’s name, profession, address and telephone
number. They were clearly published with the aim of advertising, but they provided persons
requiring legal assistance with information that was of definite use and likely to facilitate
their access to justice. Article 10 (art. 10) is therefore applicable.

Further, the ECHR established the main criteria, which the court evaluates when judging
the legality of the national authorities of states in restricting freedom of expression and
advertising, these are:

— “prescribed by law” (The Court interprets that a norm cannot be regarded as a “law”
unless it is formulated with sufficient precision to enable the citizen to regulate his or her
conduct and that he or she must be able - if need be with appropriate advice - to foresee,
to a degree that is reasonable in the circumstances, the consequences which a given action
may entail);

~ “legitimate aim” (The Court may find that an interference does not serve to advance
the legitimate aim relied on);

— “necessary in a democratic society” (The Court has developed in its case-law the
autonomous concept of whether an interference is “proportionate to the legitimate aim
pursued,” which is determined having regard to all the circumstances of the case using
criteria established in the Court’s case-law and with the assistance of various principles
and interpretation tools);

Thus, the court carries out “so-called” the three “tests:” the lawfulness of the interference,
its legitimacy, and its necessity in a democratic society. The Court then analyses whether the
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interference was “prescribed by law” and whether it “pursued one of the legitimate aims”
within the meaning of Article 10 § 2, and lastly whether the interference was “necessary
in a democratic society:” in the majority of cases, this is the question which determines
the Court’s conclusion in a given case.'®

For example, the Court also applied such a three-step test in the case “VgT Verein
Gegen Tierfabriken v. Switzerland”'” where as a reaction to various television commercials
of the meat industry, the applicant association prepared a television commercial lasting
fifty-five seconds and consisting of two scenes. The first scene of the film showed a sow
building a shelter for her piglets in the forest. Soft orchestrated music was played in the
background, and the accompanying voice referred, inter alia, to the sense of family which
sows had. The second scene showed a noisy hall with pigs in small pens, gnawing nervously
at the iron bars. The accompanying voice stated, inter alia, that the rearing of pigs in such
circumstances resembled concentration camps, and that the animals were pumped full
of medicaments. The film concluded with the exhortation: “Eat less meat, for the sake of
your health, the animals and the environment!”

The applicant association, wishing this film to be broadcast in the programs of the Swiss
Radio and Television Company sent a videocassette to the then Commercial Television
Company responsible for television advertising which informed the applicant association
that it would not broadcast the commercial in view of its “clear political character.”

The ECHR found a violation of Article 10 of the Convention.

For example, case of “Sekmadienis v. Lithuania.”*® The Lithuanian clothing company
Sekmadienis ran an advertising campaign introducing a clothing line by designer
R.K. The campaign featured three visual advertisements which were displayed on twenty
advertising hoardings in public areas in Vilnius and on R. K’s website (“the advertisements”).
The first of the three advertisements showed a young man with long hair, a headband,
ahalo around his head and several tattoos wearing a pair of jeans. A caption at the bottom
of the image read “Jesus, what trousers!”

The second advertisement showed a young woman wearing a white dress and a headdress
with white and red flowers in it. She had a halo around her head and was holding a string
of beads. The caption at the bottom of the image read “Dear Mary, what a dress!”

The third advertisement showed the man and the woman together, wearing the same
clothes and accessories as in the previous advertisements. The man was reclining and the
woman was standing next to him with one hand placed on his head and the other on his
shoulder. The caption at the bottom of the image read “Jesus [and] Mary, what are you
wearing!”

'® Guide on Article 10 of the European Convention on Human Rights Freedom of expression (Council
of Europe/European Court of Human Rights, 2020), 19, https://www.echr.coe.int/Documents/
Guide Art 10 _ENG.pdf.

17 Case of VgT Verein Gegen Tierfabriken v. Switzerland App no 24699/94 (28 June 2001).

18 Sekmadienis v. Lithuania App no 69317/14 (30 January 2018).
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The State Consumer Rights Protection Authority (“the SCRPA”) received four individual
complaints by telephone concerning the advertisements. The individuals complained
that the advertisements were unethical and offensive to religious people. Then, the
SCRPA received a complaint from a law firm in Kaunas concerning the advertisements.
The complaint stated that the advertisements degraded religious symbols, offended the
feelings of religious people and created “a danger that society might lose the necessary
sense of sacredness and basic respect for spirituality.” Sekmadienis was fined for this and
challenged it all the way to the highest European court, the ECHR.

In its ruling, the ECHR repeated the principle that there was more scope available for
restricting freedom of expression in commercial publications, but also held that this scope
had its limits. The Court held that the adverts had not patently gone too far and went
on to find that the Lithuanian authorities had not provided convincing reasons why the
posters were in breach of public morality. The ECHR felt the arguments were too vague
and general:

Court concluded that the domestic authorities failed to strike a fair balance between, on the one
hand, the protection of public morals and the rights of religious people, and, on the other hand,
the applicant company’s right to freedom of expression. The wording of their decisions — such
as “n this case the game has gone too far,” “the basic respect for spirituality is disappearing,”
“inappropriate use of religious symbols demeans them and is contrary to universally accepted
moral and ethical norms” and “religious people react very sensitively to any use of religious
symbols or religious persons in advertising” — demonstrate that the authorities gave absolute
primacy to protecting the feelings of religious people, without adequately taking into account
the applicant company’s right to freedom of expression."

The Sekmadienis v. Lithuania decision makes it clear that there have to be logical and
comprehensible reasons for restricting commercial freedom of expression. Generalizations
are not enough.

According to the factual circumstances of another case “Mouvement Raélien Suisse
v. Switzerland”*® — according to constitution non-profit association “Raél,” its aim is to
make the first contacts and establish good relations with extraterrestrials. According to the
information available on the applicant association’s website at the time of the adoption of
the present judgment, the Raelian Movement’s doctrine is based on Raél’s alleged contact
with the “Elohim,” extraterrestrials with “advanced technology,” who are said to have
created life on earth and a number of world religions, including Christianity, Judaism and
Islam. The Raelian Movement’s followers believe that scientific and technical progress is of
fundamental importance and that cloning and the “transfer of conscience” will enable man
to become immortal. In that connection the Raelian Movement has expressed opinions
in favour of human cloning.

19 Sekmadienis v. Lithuania App no 69317/14 (30 January 2018).
2 Mouvement Raélien Suisse v. Switzerland App no 16354/06 (13 July 2012).
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“Raél,” requested authorization from the police administration for the city of Neuchatel
(the “police administration”) to conduct a poster campaign, featured in the upper part the
following wording in large yellow characters on a dark blue background: “The Message
from Extraterrestrials;” in the lower part of the poster, in characters of the same size but
in bolder type, the address of the Raélian Movement’s website, together with a telephone
number in France, could be seen; at the very bottom was the phrase “Science at last
replaces religion.” The middle of the poster was taken up by pictures of extraterrestrials’
faces and a pyramid, together with a flying saucer and the Earth. The police administration
denied authorization, referring to two previous refusals. It had been indicated in a French
parliamentary report on sects, dating from 1995, and in a judgment of the president of the
Civil Court for the district of La Sarine (Canton of Fribourg), that the Raélian Movement
engaged in activities that were contrary to public order (“ordre public”) and immoral. In
a decision of 19 December 2001 the municipal council of the city of Neuchatel dismissed
an appeal from the applicant association, finding that it could not rely on the protection of
religious freedom because it was to be regarded as a dangerous sect. The interference with
freedom of expression had been based on Article 19 of the Administrative Regulations for
the City of Neuchitel (the “Regulations”); its purpose was to protect the public interest
and it was proportionate, since the organization advocated, among other things, human
cloning, “geniocracy” and “sensual meditation.”

The ECHR in this case ruled that the very purpose of Article 10 of the Convention is
to preclude the State from assuming the role of watchman for truth and from prescribing
what is orthodox in matters of opinion. The State must strictly adhere to the principle of
content-neutrality when it decides how to make a public space available; refraining from
banning a campaign on the pretext that authorization could imply approval or tolerance
of the opinions in question. Such prohibitions are not compatible with the pluralism
inherent in democratic societies, where ideas are freely exchanged in a public space and
truth and error emerge from an unrestricted confrontation of ideas. As John Stuart Mill
put it, “The peculiar evil of silencing the expression of an opinion is that it is robbing
the human race; posterity as well as the existing generation; those who dissent from
the opinion, still more than those who hold it. If the opinion is right, they are deprived
of the opportunity of exchanging error for truth: if wrong, they lose, what is almost as
great a benefit, the clearer perception and livelier impression of truth, produced by its
collision with error.”

In the instant case, having regard to the State’s negative obligation to refrain from
interfering with the applicant association’s freedom of expression, the mixed nature of
the association’s speech, the legality of the speech, the association’s website and statutory
purposes at the material time, the inexistence of any clear and imminent danger resulting
from this speech and the contradictory and arbitrary scope of the poster ban, and after
examining the decisions given by the competent authorities in the light of the narrow
margin of appreciation applicable to the case, the court cannot but conclude, that the
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reasons on which the impugned ban was based were not sufficient and that the interference
did not correspond to a pressing social need.

Conclusion

In author’s opinion, the criteria developed by the court for assessing the protection of the
right to freedom of corporate commercial expression and advertising are fair and effective.
In view of the fact that the Convention is a living mechanism, interpreted in the light of
present-day conditions and understandings, the emergence of new improved approaches
in determining the degree and presence of a violation in this area is not excluded.

Itis true that in today’s marketplace, corporations have the right to defend their rights,
including freedom of expression and advertising, to defend themselves, for example, from
the unfair competition when a corporation is attacked by unfair accusations or is subjected
to unfounded allegations that affect the business reputation of the corporation.

Together with that, corporations must also respect and not violate human rights. Creating
a truly effective mechanism for monitoring corporate human rights compliance can balance
the scales of “opponents” and “supporters” of recognizing the right of corporations to
defending themselves by invoking the European Convention on Human Rights.

© M. Lukan
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Mapist Aykasp. 3aXHCT CBO6O0AM KOPIOPATHUBHOI'O KOMEPIHOIO BHCAOBAFOBAHHS Ta PEKAAMH

Amnoranisi. €BpOIeHCHKHI CYA 3 IPaB AIOAUHU (ECIIA, CYA) IIOCAIAOBHO Y CBOIi IIPaKTHIN BU3HAE
KOpIopanii cy6’€KTaMI/I, o MmiATTaAAIoTh Tip cdepy 3axucTy KoHBeHII IPO 3aXUCT IpaB AIOAMHHI
i ocHOBOMOAOXKHNX cBO60A (KOHBeHITis. )

Cupuitasitrs ECITA kopriopaiit “OeHediniapamur” IpaB AFOAUHH ITAAAETHCSI KPUTHLIL, OB SI3aHii
i3 KOHIIENITYaAbHOIO HECYMIiCHICTIO (npaBa AIOAMHH MOYTb ITOIIMPIOBATUCS AUIIE Ha ATOAEIR),
Ta 3BHHYBAYeHHSIMH y TOMY, 1[0 IIOKH KOMIIAHil BIAMOBASIFOTbCS IPUFAMATHU 30008 I3aHHSI IOAO
AOTPUMaHHS ITPaB AIOAUHH, BOHU He TOBUHHI MaTH 3MOT'Y OTPUMYBATH BUIOAY Bip IXHbOTO 3aXHUCTY.

Y HayKOBIl1 AiTepaTypi iCHye AUCKyCisl, TOB s13aHa 3 GpiA0COPCHKUM Ta FOPHAMYHIM 00T PyHTYBAHHSIM
HAAQHHS KOPIIOPALIISIM IIPaB AFOAMHIL € 3pO3YMIAVM, L0 IIPABa AFOAUHI — AASL AFOAHHEL TOMY oTpebyroTh
Pir0COPCHKOrO OCMICAEHHS i TEOPETHYHOTO OO PYHTYBaHHSI IIUTAHHS eKCTPAIIOASIII 3aXKCTY IIPaB
AIOAMHHU Ha KOpIOpaiii, OCKiAbKH KOPIIOpPallil MalOTh II€BHUH BIIAUB HA €KOHOMIYHE Ta COLliaAbHE
JKUTTS AFOAEH, AFOAVHA B [IbOMY KOHTEKCT] € CAAOIIOI0 CTOPOHO0. AO SIKHX HACAIAKIB Lje Ipu3Bepe?

VY it crarTi 6yAe posrasHyTo miaxoau ECIIA a0 3axucTy KOprIOpaniil Ha CB060AY BUPaXKEHHS
i pexaamu Ha mipcrasi ct. 10 Konpenuii.

OCHOBHUMH IPHHIJUIIAME 3aXUCTY CBOOOAU KOPIIOPATHBHOTO BUPAKEHHSI IIOTASIAIB Ta peKAAMU
e:1) KOPIIOpAllisl Mae IPAaBO He AUIIE HA 3aXUCT CBOOOAM BUPKEHHS [OTASIAIB Ta PEKAAMH, IO
3aCTOCOBYETHCS HE AUIIE AO “iHcl)opMaui'l'” un “ipel,” gxi CIPUATAMBO (HOSI/ITI/IBHO) CIIPUAMAIOTHCS
CYCITIABCTBOM, @ 1 Ha Ti, 110 PO3LIHIOI0THCS SIK 00pa3AMBi 4 IOKy04l. TakuMu € BUMOIY [IAIOpaAisMmy,
TOAEPAHTHOCTI Ta IIHPOKOTO MUCAEHHSI, 03 SIKUX He ICHY€ “AeMOKPAaTHIHOTO CYCIABCTBA;” 2) saxucr
CBOOOAU BHPKEHHS KOPIIOPALIiil MAASITA€ BUHSTKAM, sIKi, OAHAK, IIOBUHHI TAYMAYUTHCSI CYBOPO,
a HeoOXiAHICTD OYAb-SIKMX 0OMeXXeHb OBUHHA OyTH AOCTATHBO I1ePEKOHAHMBOIO; 3) BuHATKH i3
3aXHCTY CBOOOAU BUPKEHHSI ITOTASIAIB IlepeAGaYar0OTh ICHYBaHHS “HAraABHOI COLiaABHOI TOTpebu,”
sSIKa BH3HAYAE, YK CyMiCHe ‘0OMexxeHHs 31 CBOOOAO BHPaKEHHSI [IOTASIAIB, siKa 3axuiieHa cT. 10
Kousenuii; 4) 3aBAAHHAM EBPOIIEHICHKOTO CYAY 3 IIPaB AIOAMHH ITiA Yac 3AIMCHEHHS IIPAaBOCYAAS
€ BUBHAYEHHSI TOTO, YU GyAU 0OMeKeHHsI “IIPOIOPLIINHI 3aKOHHII MeTi, SIKa CTaBUTbCSL, 1 9K IACTABH,
HaBeAeHI HaIliOHAABHUMI OPIaHAMU BAAAH AASL X OOIPYHTYBAHHS, € “AKTYaAbHHMU Ta AOCTATHIMU.
Po6astau 1ie, Cyp MOBHHEH IEPEKOHATUCS Y TOMY, 11O HAIIOHAABHI OPraHU BAQAM 3aCTOCOBYBAAH
CTaHAAPTH, SIKi BiATIOBiAaAM IpUHIUIAM, 3aKkpinaeHuM y cr. 10 Konseruii, i, kpiM Toro, 110 BOHH
CNIMPAAUCS Ha IPUNHATHY OLIHKY BiATIOBIAHMX (aKTiB.

Ha aymky aBropku, po3po6aeni €CITA kpurepii OLiHKY 3aXHCTy [paBa Ha CBO6O0AY KOPIIOPATHBHOTIO
KOMEpLIIFTHOTO BUPa)XeHHS Ta PEKAAMH € CIIPABEAAMBUMHU I eGeKTUBHUMHU. 3 OTASIAY Ha TOH $aKT,
mo KoHBeHIist € )XUBUM MeXaHI3MOM, SIKHI1 CAiA IHTepIIpeTyBaTH B “CBITAI” Cy4aCHHX yMOB, He CAiA
BHUKAIOYATH i IIOSIBy HOBUX BAOCKOHAAGHHX ITIAXOAIB AO BU3HAUEHHS CTYTIeH Ta HASIBHOCTI IIOPYIIeHHS
B 1jit raaysi. L]e mpaBaa, 1[0 B yMOBax Cy4acHOTO pHHKY KOPIIOpallil MatOTh IIPaBO 3aXUIIATH CBOI IIpaBa,
BKAIOYAIOUH CBOGO,A,y BUPA)KEHHs IIOTASIAIB Ta PEKAAMH, 30KpeMa Bip Her6poc013iCHo'1' KOHKYpeHIlii,
KOAU KOPIIOPALIi0 “aTaKyioTh HeCIPABEAAMBI 3BHHYBadeHHs a60 BUCYBAIOThCS HeOOIPyHTOBaHI
3BUHYBadeHHs, O NICYIOTh ii AiAoBY perryTartito. ITopsia i3 1M kopropartii Takoyk ITOBUHHI MOBaskaTH
i AOTpUMYBATHUCS ITPaB AFOAMHU. Ha AyMKy aBTOpKH, CTBOpeHH HacIpaBAi epeKTHBHOTO MeXaHi3My
KOHTPOAIO 33 AOTPUMAHHSIM KOPIIOPALISIMH IIPAB AIOAMHI MOXKe 30aAQHCYBATH Bary “OIIOHEHTIB” Ta
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“MpUXMABHUKIB” BUBHAHHS [IPaBa KOPIIOPAIliil Ha 3aXUCT, IT0CUAAIOYNCH Ha npuHInne KoHseHmii mpo
3aXHCT MPAB AIOAUHH i OCHOBOIIOAOXKHHUX CBOOOA,

KarouoBi cAoBa: mpaBa KOPIIOpaLii; 3aXKCT IpaB KOPIOPALIiil; IPaBo Ha CBOOOAY BHPaXKEHHSI Ta
pexaamy; ECIIA; cr. 10 EKTIIA.

Mapus Aykass. 3aiura cBo60AbI KOPIIOPATHBHOI'O KOMMEPYECKOT'0 BBICKA3bIBAHMS H PEKAAMBI

Annoranus. EBponefickuit cyp 1o mpaBaM yeaoBeKa (ECH‘-I, CYA) TIOCAEAOBATEABHO B CBOEH
I[IPAKTHKe IPU3HAET KOPIIOPALIUY CyO'beKTaMHU, KOTOPbIE IIOATIAAAIOT II0A cdepy 3amuTst KonseHnm
O 3aImuUTe TIPaB YeAOBeKa K OCHOBHBIX cB060A (KoHBentris. )

Bocnpusrue Cyaom koprnopanuit “Genedunuapamu’ IpaB YeAOBEKA IOABEPraeTcsl KPUTHUKE,
CBSA3AHHOII C KOHIIENTYaAbHOM HECOBMECTHMOCTBIO (TIpaBa YeAOBeKa MOTYT PACTIPOCTPAHATHCS TOABKO
Ha AloAeit). Y 06BHEHMAMY B TOM, 4TO IIOKA KOMITAHUH OTKA3bIBAKOTCS IPUHAMATD 06513aTEAbCTBA [TO
COOAIOAEHUIO IIPaB YeAOBEKA, OHH He AOAKHDI IMETb BO3MOYXHOCTH [IOAYYATh BBITOAY OT HX 3aIUTHL

B HayuHOI AUTepaType CyIecTBYeT AUCKYCCHS, CBSI3aHHAS C GUAOCOPCKUM K IOPUAMIECKUM
060CHOBaHUEM [IPEAOCTABACHHS KOPIIOPALIUSIM IIPAB YeAOBeKA. SIBASIETCS IIOHSITHBIM, YTO [IpaBa
JeAOBeKa — CYILIECTBYIOT AASl YeA0BeKa. [10aToMy TpeOyroT GpHAOCOPCKOro OCMBICACHHUS 1 TEOPETH-
4eCKOTro 060CHOBAHNSI BOIIPOCHI SKCTPAMOASILIUY QLTI IPAB YeEAOBEKA Ha KOPIIOPALIUH, IIOCKOABKY
KOPIIOPALIUI UMEIOT OIIPEACACHHOE BAUSIHUE Ha 9KOHOMUYECKYIO U COLIMAABHYIO KU3HD AIOAEH,
aYeAOBEK B AAHHOM KOHTEKCTE BRICTYIIAeT CAA60# cTOPOHOI. K KaKiM [T0CAEACTBUSIM 9TO IIpHUBEAET?

B panHOI cTaThe 6YAYT pacCMOTpEHBI IIOAXOABI EBpOIIEficKOro cyaa 1o mpaBaM YeAOBeKa K 3aljuTe
IIpaB KOPIIOPALUil Ha CBOOOAY BBIPKEHHUS M peKAaMbl Ha ocHoBaHuH CT. 10 KonseHnuu.

OCHOBHBIMY IPUHIJUITAMH 3aLUThI CBOOOABI KOPIIOPATUBHOTO BHIPKEHHIS U PEKAAMBI SIBASIOTCSL:
1) KOpTOpanKs HMeeT MPaBo He TOABKO HA 3aIIUTY CBOOOABI CAOBA U PEKAAMbI, IPUMEHSETCs He
TOABKO K “HHPOpMarm” MAH “HAee,” KOTOPble 6AArOMpPHATHO (TIOAOKHTEABHO) BOCTIPHMHEMAIOTCS
06111eCTBOM, HO U Ha Te, KOTOPbIE PACLIEHUBAIOTCS KAK OCKOPOUTEAbHbIE AU IOKUPYowye. TakoBbl
Tpe6OBAHUS [TAIOPAAU3MA, TOAEPAHTHOCTH 6e3 KOTOPBIX He MOYKET CYIIeCTBOBATH ‘AEMOKPATHIECKOEe
061mecTBo;” 2) 3ammKTa CBO60ADI BRIPAKEHHS KOPIIOPALII TOAAESKHT HCKAIOYeHUSIM, KOTOPBIE, OAHAKO,
AOAKHBI TOAKOBATBCSI CTPOTO, 2 HEOOXOAMMOCTD KAaKUX-AN0O0 OTPAaHUIEHHUIT AOAKHA OBITH AOCTATOIHO
y6eANTeAbHO; 3) MCKAIOUEHHS U3 3aIUThI CBOGOADI CAOBA IPEAYCMATPHUBAIOT CyleCTBOBAHHE
“HeOTAOXKHOM COLHAABHOM IIOTPEOHOCTH,” KOTOPAst OIIPEAEAsIeT, COBMECTHOE “OTrpPaHUYeHHs CO
CBOOOAOIT BBIpOXKEHUSI MHEHHUIT, KoTopast 3amuieHa cT. 10 Konseruuy; 4) 3apagert Cypa sBAsieTCS
OIIpeAeAeHIe TOTO, OBIAU AU OTPAHHMYEHVs], ‘TIPONOPLHOHAABHBI IPECACAYEMOI 3aKOHHOM LieAH .
A OCHOBaHUS, IPUBEACHHbIE HAIIMOHAABHBIMI OPraHAMH BAACTH AASI X OOOCHOBAHUS — “aKTyaABHBIMI
u pocraTounsiMi. Aeaast 910, Cya AOAKEH YOEAUTHCS B TOM, YTO HAL[OHAABHbIE OPIaHBI BAACTH
[IPUMEHSIAY CTAHAQPTBL, KOTOpbIe COOTBETCTBOBAAU [IPUHIIUIIAM, 3aKperaeHHbM B cT. 10 Konsenruu,
H, KPOMeE TOTO, YTO OHH OIIMPAAVCH Ha IPHEMAEMYIO OLIEHKY COOTBETCTBYIOIIUX (AKTOB.

ITo muenuto aBropa, paspaboranusie ECITY kpuTepun oleHKH 3alUThl IPaBa HA CBOOOAY
KOPIIOPATUBHOI'O KOMMEPYECKOTO BBIPKEHHUS H PEKAAMBI CIIPABEAAUBBI 1 9P PEeKTUBHBL YIUTHIBAS
ToT daxt, yro KOHBEHINS SIBASIETCS JKUBBIM MEXaHM3MOM, KOTOPDIN CAEAYET HHTEPIPETUPOBATD
B “cBeTe” COBpPEMEHHbIX YCAOBHIL, HE CACAYEeT UCKAIOUATD U [OSIBACHYE HOBBIX yCOBEPILIEHCTBOBAHHBIX
TIOAXOAOB K OLIPEACACHHIO CTeIIeHH U HAAWMIST HAPYLIEHUIT B 9TO 00AACTH. DTO IIPABAQ, YTO B YCAOBHIX
COBPEMEHHOI'0 PBIHKA KOPIIOPALJMH MMEIOT IIPABO 3aLIUIATh CBOM [IPABa, BKAIOYAsl CBOOOAY CAOBa
U pPeKAAMBI, 3alUINATbCS, HAIIPUMeEpP, OT HeAOOPOCOBECTHOM KOHKYPEHIIUH, KOTAQ KOPIIOPALIHIO
“aTaKyroT” HeCIIpaBeAAUBbIe OOBUHEHNS HAU BBIABUTAIOTCS HEO6OCHOBAHHbIE OOBUHEHUS, KOTOPbIE
LOPTAT ee ACAOBYIO pelryTanuio. Hapsiay ¢ 9TUM KOPIIOPAL{HU TAKKe AOASKHBI YBAKATh 1 COOAIOAATD
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npaBa yeAoBeka. [1o MHeHHUIO aBTOpa, CO3AAHUE Ha CAMOM AeAe 9P PEKTUBHOIO MEXAaHU3Ma KOHTPOAS
Hap COOAIOACHHEM KOPIIOPALIISMU IIPAB Y€AOBEKA IIOMOXET COAAAHCHPOBATh Beca “OIITOHEHTOB”
U “CTOpOHHHUKOB” IIPU3HAHIE [IPABa KOPIOPALUIl Ha 3aIUTY, CCHIAASICh Ha IMpHHIUIbl KoHBeHIHN
0 3al[KTe IIPAB YEAOBEKA F OCHOBHBIX CBODOA,

KaroueBbre cAOBa: [IpaBa KOPIIOPALIHIT; 3AI[KTa [IPAB KOPIIOPALIHIL; IIPAaBO Ha CBOOOAY BBIPKEHHST
u pexaamer; ECITY; cr. 10 EKITY.

Mariia Lukan. Protecting the Freedom of Corporate Commercial Expression and Advertising

Abstract. The European Court of Human Rights (ECHR) has consistently recognized corporations
as entities falling within the scope of protection of the European Convention on Human Rights.
The ECHR'’s perception of corporations as “beneficiaries” of human rights is subject to criticism for
conceptual incompatibility (human rights can only apply to people) and accusations that as long as
companies refuse to commit to human rights, they should not be able to benefit from their protection).

There is a discussion in the scientific literature about the philosophical and legal rationale for
granting corporations human rights. It is clear that human rights are for man. Therefore, they need
a philosophical understanding and theoretical substantiation of the issue of extrapolation of human
rights protection to corporations; because corporations have a certain impact on the economic and
social life of people, people in this context are the weaker sides. What are the consequences?

This article will consider the European Court of Human Rights” approaches to protecting corporations
for freedom of expression and advertising under Article 10 of the Convention on Human Rights.

The main principles of protection of freedom of corporate expression and advertising are: 1) the
corporation has the right not only to protect freedom of expression and advertising, which applies
not only to “information” or “ideas” that are favorably (positively) perceived by society, but also
those that are considered offensive or shocking. Such are the demands of pluralism, tolerance and
broad-mindedness, without which there is no “democratic society;” 2) the protection of freedom
of expression of corporations is subject to exceptions, which, however, must be interpreted strictly,
and the need for any restrictions must be sufficiently convincing; 3) exceptions to the protection
of freedom of expression presuppose the existence of an “urgent social need” which determines
whether a “restriction” is compatible with freedom of expression, which is protected by Article 10 of
the ECHR; 4) The task of the European Court of Human Rights in the administration of justice is to
determine whether the restrictions were “proportionate to the legitimate aim pursued” and whether
the grounds given by the national authorities to justify them were “relevant and sufficient.” In doing
so, the Court must satisfy itself that the domestic authorities applied standards which complied with
the principles enshrined in Article 10 of the Convention and, in addition, relied on an acceptable
assessment of the relevant facts.

According to the author, the criteria developed by the ECHR for assessing the protection of the
right to freedom of corporate commercial expression and advertising are fair and effective. Given the
fact that the European Convention on Human Rights is a living mechanism that should be interpreted
in the “light” of modern conditions, the emergence of new improved approaches to determining
the extent and existence of violations in this area should not be ruled out. It is true that in today’s
marketplace, corporations have the right to defend their rights, including freedom of expression and
advertising, and to protect themselves, for example, from unfair competition, when a corporation
is “attacked” by unfair accusations or baseless accusations that damage its business reputation. In
addition, corporations must also respect and respect human rights. According to the author, the
creation of a truly effective mechanism for monitoring the observance of human rights by corporations
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can balance the weights of “opponents” and “supporters” of recognizing the right of corporations to
protection by referring to the principles of the European Convention on Human Rights.

Keywords: rights of corporations; protection of the rights of corporations; the right to freedom
of expression and advertising; ECHR; Art. 10 ECHR.
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Katepuna BypsikoBcpka’'

30B60B"A3AHHA NPUBATHUX OXOPOHHNX
TA BINCbKOBWX KOMIMAHIN'Y COEPI MPAB JII0OANHN:
ornAan CY4YACHol NPABOBOI PAMKIW TA NMPAKTUK

BcTyn

OHATTSA “mpuBaTu3auis Biftun” (“privatization of war”), “npusarusanis cuan”

(“privatization of force™?), “npusaTHsanis HacuAbCTBA” YH “BUCXiAHE HACHABCTBO”

(“privatization of violence” and “bottom-up violence™) ysxe monaiimMermte Tpu
ACCATHAITTS He € HOBUMU AAS CBiTY. L1i moHATTA cTasn BiA06pa>KeHH$IM TaKMX IIPOILECiB,
SIK Ay TCOPC AepP>KaBHUX QYHKIII y cpepi 060pOHHU, CKOPOUEHHS PeryASPHUX 30pOMHUX
CHA Y KpalHaX; 3aMillleHHs TPAAULIIHIX Mi>KAep>KaBHUX BilH i3 YiTKUMU AiHIIMU POHTY
36poiHIME KOHPAIKTAMU HU3BKOI IHTEHCHBHOCTI, 3 BUKOPHUCTAHHS AeTKOI 36poi Ta iHIIHX
He30pOMHUX CI0CO06iB, 1[0 OTPUMAAO Ha3By ‘TibpuAHa BiitHa.”* Y UX yMOBax 3pocaa poAb
IIPMBATHHX BifiCPKOBHX Ta OXOPOHHUX KoMmaHi# (Aaai — IIBOK), 3 sskumu ypsiau Aepikas,
a TaKOXX MDKHApOAHI Oprasisalilil yKAaAQIOTh He TIABKU YTOAM IIPO HAaAAHHS TEXHIYHHX,
AOTiCTHYHUX Ta {HIIKX IIOCAYT 3 METOIO AOIIOMOTH PEeryASIPHUM 30pOMHMM CHAAM Y BiflHaX,
a I AASI TPOBEAEHHS OOFOBHX OIlepariiil 3 BUKOpUCTAaHHAM 360poi. Sk 3a3nayae I1. Cinrep,
BIATOAL SIK pHUHKOBA €KOHOMIKa CTaAd GaKTUYHO “MIXHAPOAHOI MOAEAAIO edeKTHBHOI
Aep>KaBHOI Ta 0i3HECOBOI AISIABHOCTI,” A€P>KaBU CTAAU 3BEPTATHCS AO Hel 1 IPU IPUAHSITTI
pilleHHsI SIK IPO OpraHisario 36upaHHs CMITTS, Tak i y cdepi be3neku it 060ponn.’

* Karepuna Oaekcanppisaa BypsikoBcbKa, KAHAUAATKA OPUAUYHIX HAYK, ACHCTEHTKA KadeApu Teopii
i pirnocodii mpasa, HarionaabHuil ropupnaHuil yHisepcureT iMeni SIpocaasa Myaporo, YkpaiHa.
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3a omiHKaMu AOCAIAHYKIB, y 2018 p. TAO6AABHHMIT 06 CST PUHKY IIPHBATHHUX BifICBKOBHX IIOCAYT
craHoBuB 174 981 man aoaapis CIIIA, i ouikyeTbcs, o BiH pocsrae 239 814 MaH poAapiB
CIIIA ao xinys 2025 p., a cykymHuii mpupict Ao0xoais y niii raaysi (CAGR) cranosutnme
4,41% npoTsirom 2019-2025 pp.® KiabkicTh HOBHX KOMITaHii 3pOCTa€ i3 KOXXHUM POKOM,
SK i KIABKIiCTB 0Ci6, mpalieBAamTOBAHUX y HUX. Hampukaap, kurTaiicbka raAy3pb IpHBaTHOI
OXOPOHH CTaAd HAPAXOBYBATU 5—8 THC. KOMITAHIM, B IKHX ITPAIIO€ OAN3BKO 2 MAH AIOAEL.’

Aisapnicts IIBOK € mpepMeTOM aKTUBHUX HAyKOBHX, eKCIEPTHHX i MOAITUYHUX
AMCKYCiil y MeXaX Mi>KHApOAHOIO I'yMaHITapHOTO IPaBa, IIpaBa [IPaB AIOAMHH, A TAKOX i3
TOYKH 30PY A€PXKABHOTO YIIPABAIHHS Ta BUeHHs PO 6e3meKy. Tak, BHCAOBAIOETBCS AyMKa
PO Te, 1[0 BUKOPUCTAHHS MPUBATHUX KOMIIAHii ¥ BiliChKOBHX ITASIX CyNepedYuTb OCHO-
BaM Teopii cripaBeAANBO] BillHH, 30KpeMa IIPUHIUITY IPAaBUABHOTO (HaA€XKHOr0) HaMipy,
IIPUHIUITY OTOAOIIEHHS BifIHH ATITHMHOIO BAAAOIO, a TAKOXK puHuuITy jus in bello moao
PO3MeKyBaHHS KOMOATaHTIB i HEKOMOATAHTIB, IO € YACTO AOBOAI TPOOAEMATHIHIM IIOAO
nepconasy ITBOK.® TTapapokc moasirae y Tomy, 1o B CHTYaIfisix 30pOMHIX KOHPAIKTIB
IPHUBATHI BifICbKOBI KOMITaHil yKAAAQIOTb KOHTPAKTH SIK IJUBIABHI Cy0 €KTH, aAe BUKOHYIOTb
YMOBH IIMX KOHTPAKTIB, OyAyur 030POEHIMH i OASTHEHUMH Y BificbKOBY GOPMY, i Iie CTBOpIOE
IAYTaHUHY y THTAHHIX 6e3[10cepeAHbOl yYacTi MPaIiiBHUKIB IUX KOMIIaHIf y 60f0BHX
ALSX 1 BIATIOBIAQABHOCTI, Ta CTBOPIOE 3aTPO3H 3aXUCTY LUBIADHUX oci6.’ 3 niei Toukn 30py
HaOIABII pe30HAHCHUI BUITAAOK CTaBCsl y 2007 p., KOAU ITiAPSIAHUKH IIPUBATHO] BiiCPKOBOI
xommnanii “Blackwater” (3apeectposana y CIIIA, i 3pificHIOBaAa BilicbkOBY omnepaniro
B Ipaky), BIAKpHAN BOTOHD y LjeHTPaAbHOMY CKBepi Baraaay, BHacAiAOK 9OTO 3armHyAn
CIMHAALIITh MUPHHUX JKUTEAIB 1 AeCATKH mocTpaxaasn. ITocuaanHs Ha caMoo6opony
AMEPHUKAHCHKI CAIAYI BIAKHHYAH, Ta AOBEAH, 1110 ITOCTPIAU OyAU 3pobAeHi 6e3 mpoBoKail.
Y 2020 p. mippsipuuku “Blackwater” 6yan nomuaysani Ipesusenrom CIIIA Aonaabpom
Tpammowm, mo excrieprt OOH HazBaAu “PUHIKEHHSM IIPABOCYAASL, KEPTB CTPIASHUHM
Ta ixHiX cimeir.”

Y craTTi 3pobAeHa cripoba BUCBITAUTH ITPOOAEMATHKY MOTEHIIFHIX 3arp03 AISIABHOCTI
NPUBATHUX BiiCPKOBHX Ta OXOPOHHMX KOMIIAHil AASI IPAB AFOAMIHU i CTaH Cy4acHOI ITPaBOBOI
pamKy, sika Bu3Hauae 30608 s3anus [IBOK y cdepi npas aAropunn. e BeAbME aKTYaABHO AAST
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Yxpainu 1 yKpaiHCPKOTO YUTAYA 3 AGKIABKOX pisHONAaHOBUX IpuyHH. [lo-mepire, Ha cxoal
Ykpaini TpuBae 36poitHuit KOHPAIKT Ta okymarnis Kpumy, i y 1ux moaisx, 3a momnepeaHiMu
AAQHHMMH, BUKOPUCTOBYBAaAMCS IIPUBATHI BiiCPKOBI KOMIIaHil, SIKi IPUYETHI A0 IIOPYLIEHb
IIPaB AIOAMHH Y TuX perioHax. [To-apyre, HemopaBHO A0 BepxosHoi Papu Ykpainu BHeceHO
3akoHonpoexT “TIpo BiliChKOBO-KOHCAATHHIOBY AISABHICTD, ! SIKMI y PeAAKIIii CTAaHOM Ha
25 6epesns 2021 p. BUTASIAAE AOCOAIOTHO HEUYTAUBHM AO IIPAB AIOAMHH Ta CyIIepeduTh
Kepisnomy npunnunam OOH mopo 6i3Hecy i IpaB AIOAMHH, 3TIAHO 3 SIKMM ‘AepKaBU
MTOBHMHHI 9iTKO 3asBUTHU CBOI OYiKyBaHHS I[OAO AOTPHMAaHHS IPaB AIOAMHU BCiMa 6i3Hec-
CTPYKTypaMH, SIKi AOMiAiI[bOBaHI Ha IXHii TepuTOpii Ta/a60 MepebyBarOTh y MeXKAX IXHBOI
IOPUCAMKIIL, Y AIIABPHOCTI TaKHUX CprKTyp.”

Ha cropinkax ykpaiHCbKUX paXOBHUX BUAAHD HE0AraTo yBart IPHUCBSIYeHO KOPIIOPATHBHIl
corjiaabHin BiartoBipaabHocTi [IBOK, HaromicTs B ony6AiKOBaHHx IpallsiX TAKKX aBTOPiB,
sik IBar Ab6aasos, Koctsiarun I'pomosenko, Hataas Marioxina, Auppiit CagaBo, Ta aKIieHT
3Ae0iABIIIOro 3pobAeHHIT Ha OpraHi3ariiHix acrekTax AlsiapbHocTi Ta Micti IIBOK y cygacHoMy
Ge3nekoBOMy AUCKypci.'> BopHOYac aHTAOMOBHA AiTeparypa Ayske Garara Ha IIPaBOBi Ta
MDKAMCITUIIATHAPHI AOCAIAYKEHHS I[OAO BiaTIOBipaAbHOCTI 1 mia3BiTHOCTI [IBOK y cdepi
MIpaB AIOAUHU; HassBHUI BEAMYE3HUN ITEPEAIK eKCIIePTHUX MaTePiaAiB 3a IIi€0 TEMOIO, IO
€ 0COOANBO BOXKAMBUM AASI PO3YMIHHSI pO3BUTKY CTaHAAPTIB AisiabHOCTI ITIBOK.

I. Ornapg MiKHapoHO-NPaBOBOi paMKK ANA NPUBATHOI
Ta OXOPOHHOI fiANbHOCTI

AoBruit 9ac BiACyTHICTb KOHKPETHOTO PO3yMiHHS, IO TaKe “IIPUBATHI BiiCbKOBi~ Ta
“l'IpI/IBaTHi BilicbKOBi KOMIIaHil” BiIAKPHMBAAO MOXXAMBOCTI AASI MAHIIYASI[iM HA KIITAAT
THX, IKUMU BHIPaBAOByBaAaucs KoHTakTopu “Blackwater” (Buxopucranus 36poi aas
caM0060pOHM), IO Y3aKOHIOBAAO HACHABCTBO Ta MOPYIIEHHS NPaB AAMHU TaKUMH
koMmaHismu. e TakoX AOTIOBHIOBAAOCA THM, IO TaKi KOMIIAHIi YaCTO CIPUMMAAUCDH K
HaiiManni (aHrA. — mercenaries), siki 3a60pOHeHi Mi>KHApOAHUM I'yMaHIiTApHHM TIPABOM
(cT. 47 AoaaTkoBOTO ITporoxoay po XKeHeBcbKuX KOHBeHIIH Bip 12 cepmas 1949 p., mo
CTOCYETbCS 3aXUCTY XepPTB MisKHapopHuX 36poitaux kouaikTis (ITpoTokoa ), Bia 8 uepsus
1977 p.), a Takox Mixxaapoanoto kousenniero OOH npo Bep6yBaHHS, BUKOPHCTaHHS,

"' Tpoexr 3axony “TIpo BificbKOBO-KOHCAATHHTOBY AlsiabHICTS” N¢ 3005 Bip 04.02.2020, https://wl.cl.
rada.gov.ua/pls/zweb2/webproc4_12pf3511=68041.

12 Auppiit CauaBo, “AAMiHICTPaTHBHO-IIPaBOBi OCHOBHU AISIABHOCTI IIPUBATHUX OXOPOHHUX CTPYKTYP Ta
ix B3aemopis 3 OBC Ykpainn” (Awuc... xaHa. 1opuA. Hayk, HarioHaAbHa akapeMis BHYTpIilIHIX crpas,
2004); Haraas Martoxina, “TIpusarusanis 6e3nexoBoi GpyHKI AepsKaBU: CyTHICTb Ta OKpemi ipo6aem,”
B Cyuacuuil cman ma nepcnexmusy possumiy cekmopy besnexu Ykpainu: nyOaiuno-npusamui acnexmu
(2015), 51; KocrsaTun I'pomosenko, “TeHesa AOKTPHHHI Mi>KHAPOAHOTO IIPaBa IOAO MiXXHAPOAHO-
IPaBOBOT'O PEryAIOBAHHS ALSIABHOCTI HeACP)KABHUX aKTOPIB y OXOPOHHI Ta BifichbKOBIi cdepi,” BicHuk
ITigdennozo pezionarvrozo yenmpy Hayionarvroi axademii npasosux nayx Yipainu S (2015); Ipan A6aazos,
“HpnBaTHi BifiCbKOBi KOMITaHii y cpepi HallioHaAbHOI 6esnexu,” B Iemopis, cynacuicmo ma nepcnexmusu
possumxy Aeprcasoi npuxopdonnoi cayncbu Ypainu ma oxoporu deprucastozo kopdony (2015), 72-74.
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$inaHcyBaHHs Ta HaBYaHHS HaiMaHuiB 1989 p."* Ha BiaMiHy Bip HafiMaHLiB, SIKi TaKOX
HAAQIOTh YPsIAAQM, TOBCTAHCHKUM T'PYIIaM Ta BCiM, XTO 3abaxae, BificbKOBi Ta 6e3meKoBi
nocayru 3a rpomri, [IBOK BiapisHSAI0OTbCA THM, IO BOHU € 0QilliliHO 3apeecTpOBaHUMU
nipnpuemcrsamu (y cBoiit 6iabmocTi BeAnkuMu'*), BACOKOOPTraHi30BaHUMH T2 HAAAKOTh
npodeciiiHi IOCAYTH IHUPOKOTO CIIEKTPY.

Aoxymenm Monmpe

Y 2008 p., micAst KIABKOX AUTIAOMATUYHUX iHIIliaTHB, PO3IIOYATUX 3 METOIO 3 SICYBAHHS
TOTO, SIKOIO € i sika moBuHHA 6yTH poab IIBOK y 36poitHux KOHPAIKTAX, y MEXaX CIIIABHOT
inirfiatusu ypsiay HBefirapii Ta Mixkuapopsoro xomitery Yepsonoro Xpecra 6yAo Bu-
AaHO AoxymMeHT MOHTpe Ipo BiATIOBiAHI MXKHapOAHO-TIPaBOBi 30008’ A3aHHA i IepeAOBi
IIPAKTHYHI METOAY AAS AEPIKAB ITOAO QYHKIIiOHYBaHHA IPHUBATHHUX BiliChKOBUX i OXOPOHHHX
KOMITaHif mip 9ac 36poiinoro koudaikry (Aasi — Aoxyment Montpe).'s IIBOK, Bianosiaso
A0 AoxymeHnTa MOHTpe, BU3HAUeHi 5K cy6’eKTH T ATIPUEMHUIIBKOI AIIABHOCTI, SIKi HAAQIOTD
BIJICBKOBI ITOCAYTH Ta/a60 OCAYTH Oe3IeKH, He3aAeXKHO BiA TOTO, SIK BOHH OIIUCYIOTH cebe.
Ao Takux nocayr AokymeHT MoHTpe BigAHOCUTB: 1) 36pOJiHy OXOPOHY Ta 3aXUCT AKOAE
i mpeAMeTiB, TaKUX SIK TPAHCIIOPTHI KOAOHHH, 6YAIBAi Ta iHIi Micys; 2) TexHiuHe 06cAy-
TrOBYBaHH Ta eKCIIAyaTallis CHCTeM 030POEHHS; yTPUMAHHS B 3HiB; 3) KOHCYABTYBAHHS
a60 HaBYAHHS MiCI]eBUX CHA i mepcoHaAy besmeku. Lum akToM yrepiie BUSHA4€HO KOAO
Cy6eKTiB BiAHOCHH, TIOB si3aHuX i3 3aaydennsMm [IBOK po 36poitHux KoHAIKTIB — a) Aep-
JKaBH-KOHTPareHTH; 6) AepiKaBH TePUTOPiaAbHOI IOPUCAHKIII; B) AePXKaBHU IIOXOAXKEHHS;
r) Baacae [IBOK i koAo ixHixX 30608 s13aHb.

He oniHror0uu AeTiTUMHOCTI IPUBAaTHUX BillCbKOBUX Ta OXOPOHHHX KOMIIaHii, AOKyMeHT
MoHTpe aKileHTye yBary HacamIiepea Ha YMHHUX MDKHAPOAHO-TIPABOBHUX 3000B I3aHHSX
AEPKaB i IPOIIOHYE HU3KY ITPAKTUYHUX METOAIB K OPiEHTHD 3i 3AIMCHEHHS AepXKaBaMu
HAILiOHAABHMX 3aXOAIB HA BUKOHAHHS CBOIX 30008 sI3aHb, IepeBaXkHO LIOAO 3aCTOCYBaHHS
MiXXHapOAHOTO I'YMaHITAPHOTO IpaBa B YMOBaX 30pOMHOro KOHQAIKTY, 3aAHIIAIOYUCDH
MarbKe OCTOPOHD CUTYaLif, sIKi He CTOCYIOTbCS 30pOMHOTO KOHPAIKTY, A€ 32CTOCOBYETHCS
npaBo mpas AroauHH. Amnesty International'® y cBoiit oninIi 3po6raa HU3KY 3ayBaXkeHb

" International Convention Against the Recruitment, Use, Financing and Training of Mercenaries
(UN, New York, 4 December 1989).

!4 Barato okpeMHX MIATIPHEMCTB — Ije “TpoXu GiAbllie HDK TUMYAaCOBi 06 €AHAHHS, IO MPALIOIOTH i3
HEBEAMKVX OPEHAOBAHUX KIMHAT, A€ € Aule TeAedOH i Ppakc,” a 0TKe, 6araTo B YOMy HaBPsIA Y1 MOXKHA
BiapisHUTH Bip HaiiMaHLiB-$pirancepis. James Larry Taulbee, “The Privatization of Security: Modern
Conflict, Globalization and Weak States,” Civil Wars S, no. 2 (2002): 1-24.

'S The Montreux Document on Pertinent International Legal Obligations and Good Practices for States
Related to Operations of Private Military and Security Companies During Armed Conflict (International
Committee of the Red Cross, epartment of Foreign Affairs of Switzerland, 2008), accessed March 28,2021,
https://wwwicrc.org/en/publication/0996-montreux-document-private-military-and-security-companies.
'6 Amnesty International Public Statement on the Montreux Document on Pertinent International Legal
Obligations and Good Practices for States related to the Operations of Private Military and Security

1/2021 Oinocodia npasa i 3aransHa Teopia npasa  ISSN 2227-7153 265



KatepuHa bypsAroBcbKa

moao AoxymeHnTa MoHTpe, 30KpeMa ITpo: BiACYyTHICTb AOCTaTHBOIO ACTAAI3aILil Ta TOYHOCTI
IJOAO 3aCTOCOBHOTO MIXKHAPOAHOTO IIpaBa, 1o 06Me>1<ye MOro LIHHICTD K KEPiBHUITBA
Aast aepxkas i TIBOK Ta sik HapiiHOI TpaBOBOI 0asu AAS IMITAeMeHTALil peKOMEHAALI i3
HAAEXHOI MPaKTUKH, SKi BUKAAAEHI y APyTiit yacTusi AookymenTa (“Ilepepaosi mpakruuni
METOAM AASI ACPIKAB I[OAO QYHKIIIOHYBAHHS IPUBATHHX BillCPKOBHX i OXOPOHHHUX KOMITaHii
nip 9ac 36poitHOro KOHQAIKTy”); irHOpyBaHHS BiATIOBiAHUX IOAOKEHD Mi>KHAPOAHOTO
IIpaBa, 3arAaAbHOBH3HAHIX [IEPEBAKHOO OIABIIICTIO AEPYKAB; BIACY THICTD YiTKOTO ITOCHAAHHS
Ha 000B’s130K AepyxaBu “3axumaru’ i 06085130k IIBOK “moBaxkarn” Ta Ha HeOOXiAHICTD
AOCTYIIy AO epeKTHBHHX 3aCO0IB IPABOBOTO 3AXHCTY AAS XKEPTB IIOPYIIEHD IIPAB AIOANHH
ITBOK vy cenci pamku “3axuct, mosara, sacobu saxucty” (2008 p.).'” Tak, HampuKAaa,
y Aokymenti MoHTpe OyAa 3aKAaAeHa IIle OAHA iaes, SIKA, SIK BUAAETHCSI, 3HAYHO 3BYXKY€E
cdepy 30608’ s13aub [IBOK m0A0 mpaB AropuHH. Y IyHKTI 22 BKa3y€eTbCs Ha 30008 I3aHHS
IIBOK poTpuMyBaTuCs HOPM MiXXHAPOAHOTO I'yMaHIiTapHOTO IpaBa abo CTaHAAPTIB
Y TaAy3iIpaB AFOAMHH BIATIOBIAHO AO 3aKOHOAABCTBA, IO MIAAATAE 3ACTOCYBAHHIO,  TAKOX
iHIIOTO BiATTOBIAHOTO HalliOHAABHOTO IpaBa. BoaHowac omy6aikoBana y 2008 p. AOIIOBiAb
Aoxona Parri, MicTHAA TOAOYKEHHS PO BIATIOBIAQABHICTB IIAIIPHEMCTB MIOAO AOTPHUMaHHS
IIPaB AIOAUHU B 00CsI3i, BUBHAHOMY Ha MDKHAPOAHOMY PiBHI ITpaBa AIOAUHH, SIK MiHIMyM
THUX, AKi 3axpinaeni B MixxHapopHOMY BiAAi mpaB AIOAMHH, 2 TaKOX NPHHIIUIIB, IO
CTOCYIOTbCSI OCHOBOIIOAOKHUX IIpaB, HasBaHUX y Aekaaparii Mi>kHapoaHOI opraHisariii
npani (MOTI) 0CHOBHMX PUHIMIIB Ta TpaB y cBiTi mpary.'®

Misxcnapodnuii kodexc nosedinku nocmauasbHuKié nPUeamuoi OXoporu

ITopaapima poboTa eKCIepTiB MIOAO 3 ICYBaHH 30008 13aHb i BIATOBIAAABHOCTI CAMUX
IIBOK mpusBesa A0 po3pobaenHs Ta yxpaseHHs y 2011 p. MbKHApOAHOTO KOAEKCY ITOBEAIHKH
TOCTa9aAbHUKIB puBaTHOI 0x0poHu (Aaai — ICoC) Ta cTBopenns y 2013 p. 6aratocTopos-
HbOT'O HaTASIAOBOTO OpraHy — Mi>xkHapoaHOI acorriartii KOAeKCiB IToBeAiHKU (AaAi —-ICoCA).
Y Mexax Ijiei cucTeMu AOTPHMAHHS CTAHAAPTIB IIPaB AIOAMHH 3a0e3I1eYyeThCs 3aBASIKU
ceprudikanii abo ayauty IIBOK, mo cynpoBopXyeTbCs iHCTUTYI[IHHIMU HarASIAAMH Ta
3axopamu porpumanHs.'’ Y TIpeam6yai ICoC Bip3HaYeHO, 11O ITiA YaC OCTAYAHHS IOCAYT

Companies during Armed Conflict, accessed March 28, 2021, https://www.amnesty.org/download/
Documents/56000/i0r300102008en.pdf.

17115 pamka Ha 2008 p. 6yaa BisoGpaskera y Aomosiai CrertiaapHoro porosipaua [enepaasaoro Cexperapst
OOH 3 nuTaHb paB AIOAMHY Ta TPAHCHAIIiOHAABHHX KOPIIOpallifi Ta iHmux mipmpueMcts Axxona Parri,
a misuime 6yaa BriaeHa y Kepisuux npunnunax OOH mopo 6isHecy i mpaB AOAHHHL.

'8 UN, John Ruggie, Report of the Special Representative of the Secretary-General on the Issue of
Human Rights and Transnational Corporations and Other Business Enterprises, A/HRC/8/5 (07
April 2008), accessed March 28, 2021, https://documents-dds-ny.un.org/doc/UNDOC/GEN/
G08/128/61/PDF/G0812861.pdf ?OpenElement.

! International Code of Conduct for Private Security Service Providers’ Association: Articles of
Association, accessed March 28, 2021, https://icoca.ch/wp-content/uploads/2020/10/ICoCA-
Articles-of-Association.pdf.
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3 OXOPOHH Ta Oe3MeKH MPHBATHI OXOPOHHI KOMITaHiil Ta iHIIIi IIPUBAaTHI OCTAYaABHUKU OCAYT
3 oxoponu Ta 6esnexu (yci pazom y ICoC Haspani [IOK) MOXYTb MOTeHIiHO MaTH SK
IO3UTHUBHI, TaK i HEFAaTUBHI HACAIAKH AASL CBOIX 3aMOBHHKIB, MiCI}€BOTO HACEACHHS y 30Hi
MPOBEAEHHS OIepalliii, 3araAbHOI CUTYaIlil B ACIIeKTi 6esmexu, AOTPHMaHHS IIPAB AIOAUHU
Ta BEPXOBEHCTBA MpaBa. Baxxauso, mo xoMmnasii, ki miAMHCy0Th MisKHapOAHMM KOAEKC
IIOBEAIHKY IPHBATHUX ITOCTAYAABHHKIB [IOCAYT 3 OXOPOHH Ta O€3I1eKH, CXBAAIOIOTb IIPUHIIUIIH
AoxymenTta MonTpe Ta PamkoBy nporpamy “3axucr, mosara Ta 3aCO0H IIpaBOBOTO 3aXUCTY,
sika BriseHa y Kepisuux npunnunax OOH moao 6i3Hecy i mpaB AIOAUHU (pani— KepisHi
npuHnumm),”’ T06T0 “30608’93y10ThCA 326€3MeYNTH BiATIOBiAAABHE MOCTAYAHHS TIOCAYT
3 OXOpPOHHM Ta 6e3MeKU AAS TIATPMMAHHS BEPXOBEHCTBA ITPaBa, TOBATY IIPAB AFOAMHH BCiX
0cib Ta 3aXUCTy iHTepeciB CBOIX 3AMOBHHUKIB.”

Huni ICoC ta ICoCA € epAnHO0 Ta 0e3mpereAeHTHOX MYABTH-CTEMKXOAAEPHOIO
inigiatusoro (multi-stakeholder initiative), sika 06’earrye monaa 140 IIBOK, 13 opranisaniit
IPOMAASIHCBKOTO CYCITABCTBA Ta 6 YPSIAIB, 3yCHAAS SIKOI CIIPSIMOBaHi Ha “CTBOPEHHS SIK Habopy
OuiKyBaHb, TaK i MexaHi3My 3a0e3IIe4eHHs], B IKOMY BCi 3aIlikaBAeHi CTOPOHH — P OMUCAOBICTb,
Oprasisanii rpOMaAsSHCKOIO CYCILIABCTBA, YPSIAU Ta HEACPIKABHI KAIEHTH — MAIOTh POAb
y MiABUIIEHHI CTAaHAAPTiB €peKTUBHOCTI Ta 3abe3nedeHHi BIATIOBiAQABHOCTI nepea HuMu."H
Ax caymno BiasHavae Hiac Posmann, AokymeHT MOHTpe € BUpa)keHHAM IIePLIOro CTOBIA
KepiBHUX IpHHIUIIIB — 060B SI3Ky AepKAaBU 3aXHILATH ITPABa AIDAHHH Bia 3a3ixaHb OizHecy,
a ICoC sriatoe (koHKpeTHO y myHKTax 17-19) ApyTHil i TpeTiii CTOBIN— KOPHOPaTUBHY
BIATIOBIAQABHICTD ITOBAXKATH IIPABA AIOAMHU I 000B’SI30K A€p)KaBHU Ta 6i3HeCy CTBOPUTH
3acobu 3axuCTy AAs KepTB.”> AniTa Pamacacrpi, sacrynauns roaosu Pob6oyoi rpymmn OOH
3 6i3Hecy Ta mpaB AIOAMHH, 3a3Hadae, mo [CoC BUIOB 3a MeXi iHCTPYMEHTY M SIKOTO
IIpaBa i cTaB “IHHOBALIHUM riOPHAOM M SIKOTO i SKOPCTKOTO IIpaBa,” 6iAbII epeKTUBHIM,
aHDK LleHTpaAisoBaHe peryaoBanHs (top-down regulation), xo4a 6 Tomy, mo sumoru ICoC
BOYAOBaHI B AepKaBHI 3aKyNiBAl IPUBAaTHHUX CAYX6 0OXOpOHH.>

VY1im, icHYIOTD AesKi 06CTaBUHHY, 1O MTEBHOO Mipo10 06Me>1<y10Tb MOTeHIJiaA IIbOTO
AOKyMeHTa. 30KpeMa, CIIeKTp MOCAyT, siki HaparoTs [IBOK 3a ICoC, o6ymoBa€eThCs
KPUTePiAMHU “HOCIHHS Ta BAKOPHUCTAHHS 36poi” Ta “ckaapHI yMoBH, ** mo 3abupae i3 itoro

*° Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect, Respect
and Remedy” Framework (UN Office of the High Commissioner for Human Rights, 2011), accessed
March 28,2021, https:/ /www.ohchr.org/documents/publications/guidingprinciplesbusinesshr_en.pdf.
*! Nils Rosemann, International Code of Conduct for Private Security Providers, Institute for Human
Rights and Business, accessed March 28, 2021, https://www.ihrb.org/focus-areas/commodities/
commentary-international-code-of-conduct-for-private-security-providers.

*? Tam camo.

2 Recap of the Seventh Annual General Assembly. Press-release, 06 January 2021, accessed March 28,
2021, https://icoca.ch/2021/01/06/recap-of-the-seventh-annual-general-assembly/.

* CkaapHi yMOBH — GYAb-SIKi perioHH, B SIKUX BIAOYBAIOTHCS 9H SIKi OTOBTYIOTBCS BiA COLIlaAbHUX 3aBOPY-
11eHb 260 HeCTaBGIABHOCTI BHACAIAOK CTHXIMHUX AMX Y11 36POMHIX KOHPAIKTIB, B IKUX CYTTEBO MIAIpBaHO
BEPXOBEHCTBO I1PaBa, 0OMeXXYeThCsI a00 BIACYTHS CIIPOMOXKHICTD A€P>KaBHOI BAAAM BAAAHATH CUTYALIO.
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IIOASL 30PY AesIKi “0e336poriHi” OCAYTH 3 6e3meKH, SIKi, SIK CBIAYUTH IIPAKTHKA, MOXYTb
IPU3BOAUTHU AO IPyOHX IOpyIIeHDb NpaB AIOAUHHU. Tak, 3a pe3yAbTaTaMH AOCAiAKeHHs
Kowmirery 3 mutans pospiaxu Cenary CIIA, micas moaiit 11 Bepecus 2001 p. LlenTpaarne
possiayBaapre yrnpasainas (LIPY) y mexax IIporpamu 3arpuMaHHs Ta AOIUTY 6yA0
YKAQAEHO KOHTPAKTU 3 IPUBATHUMY KOMITAHISIMY, SIKi HAAABAAU HOMY KOHCYAbTAIIil 3 pO3-
POOKH “IIOCHACHUX METOAIB AOTIUTY IOAO IIAO3PIOBAHUX y TepOPH3Mi.** IHIINIT IpHrKAaA,
TAKUX IPAKTUK “6e330pONHUX” MOCAYT i3 Ge3IeKHU i1 OXOPOHHU OB I3aHUM i3 IOAISIME
AHTHHAPKOTHYHOI KaMIaHil, aky 3pificHioBaB ypsa CIIA, mip dac sKoi KOHTpaKTOBaHa
IMBOK posmnuaioBaa 3 AiTakiB rep6binua raipocaT, 4uM 3aBAAAA IIKOAU ABOM THUCSYaM
rpomaasiH ExBapopy Ta ixapomy maiiny.*®

Il. 3060B’a3anHA MBOK y cdepi npaB niognum

Copua MakAeop, HezaaexxHa ekcrieprka OOH 3 npas atopunu Po6oyvoi rpymu OOH
3 BAKOPHCTAHHS HAFMAHIiB sIK 3aCO0Y IIOPYIIEHHSI IIPaB AIOAMHH, I AKPECAIOE, IO GaKT TOro,
mo ITBOK wacTo mparroroTs B yMOBaxX BUCOKOTO PU3HKY Ta B CKAAAHHUX i HEOAHO3HAYHHIX
YMOBaX, 2 TAKOXK, 1[0 CIIO3KMBAYAMH IIUX TOCAYT HEPIAKO € HeAeP>KaBHI Cy0 €KTH, O3HAYAE,
IO TPaAMIIiiHA KOHIIENIisd Mi>KHapOAHOI (AepmaBHoI) BiAITOBiAAABHOCTI y cdepi mpas
AroAnHH (sIKa QOKYCYETbCS Ha HENPABOMIPHUX ALX expo facto) TyT € He3aCTOCOBHOIO.
LTe, Ha ii AyMKy, MIATBEPAXKY€E aKTYAABHICTD “AABTEPHATUBHOIO MPO(IAAKTUYHOTO MiA-
X0Ay” AO BiaTIOBipaAbHOCTI 3a mopymenHs mpas Atoaunu IIBOK, a came, yepes pexum
“camoperyatoBanus-mafoc” raaysi (“self-regulation-plus”), sixmit Briaroe ICoC ta ICoCA.?’
Iaest KOPHOpaTHBHOI BipTIOBipaAbHOCTI (30608’ s13aHb GisHECY) y cdepi paB AIOAMHH, SK
BipsHauae AxxoH Parri — 6arpko-3acHOBHUK Kepisuux npunnunis OOH moao 6i3Hecy
1 IIpaB AIOAMIHH, 3aKAAA€HA He Y HalliOHAaABHOMY 3aKOHOAABCTBI i He y MiDKHapOAHO-TIPaBO-
Bilf HOpMI, a Y “TpaHCHAIIOHAAbHIM COIliaAbHif HOpMi,” BIAIIOBIAHICTb SIKii € 3aIIOPYKOIO
oTpuMaHHsI 613HeCOM Tak 3BaHOI “coyiarvHoi Aiyensii.” To6TO 6i3HeCH, SIKi AEMOHCTPYIOTh
IIOBAry AO ITPaBa AIOAMHH Ta BTIAIOIOTD Il IIPUHIIMIT Ha MPAKTHUI, BIATIOBIAQIOTh PO3YMHUM
CYCIIIABHMM OYiKyBaHHSIM i IIOBOASITh cebe poob6pocosicHo. Taka HOpMa € iMITepaTHBHOIO
I[OAO YMHHHUX 3aKOHOAABYUX BHUMOT i 3aCTOCOBYETHCS HE3AAEKHO Bip TOTO, UM BUKOHYE
AeprKaBa cBOI 30608 s13aHHsL.>®

> Senate Select Committee on Intelligence Committee Study ofthe Central Intelligence Agency’s
Detention and Interrogation Program, accessed March 28,2021, https://fas.org/irp/congress/2014_rpt/
ssci-rdi.pdf.

26 Venancio Aguasanta Arias and others v. Dyncorp and others, [2007], United States District Court for
the Disctrict of Columbia, No. 01-1908, accessed March 28,2021, https: //www.govinfo.gov/content/
pkg/USCOURTS-dcd-1_01-cv-01908/pdf/USCOURTS-dcd-1_01-cv-01908-7.pdf.

*7 Sorcha MacLeod, “Private Security Companies and Shared Responsibility: The Turn to Multistakeholder
Standard-Setting and Monitoring through Self-Regulation-Plus,” Neth Int Law Rev 62 (2015): 119-40.
*% John Gerard Ruggie and John F. Sherman III, “The Concept of ‘Due Diligence’ in the UN Guiding
Principles on Business and Human Rights: A Reply to Jonathan Bonnitcha and Robert McCorquodale,”
European Journal of International Law 28, no. 3 (August 2017): 921-28.
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Sk Bizomo, KepiBHi IpUHIMIIN TepeAGavatoTh TPU 3aCO0H, 3aBASIKH SIKHMM I ATIPHEMCTBA
3a6e3MevyoTh BUKOHAHHS 30608 13aHb y cepi mpas: 1) AeMOHCTpaLis IPUXUABHOCTI AO
IIOBaru NpaB AIOAMHH MIASIXOM YTBEPAYKEHHS BiATIOBIAHOT MOAITUKY; 2) 3aIIpOBaAKeHHS
IpOLeAypH HaAeXHOI 06a4HOCTI IOAO TIPAB AIOAMHY; 3) 3alPOBAAXKEHHS MIPOLEAYD
BIAIIKOAYBAaHHS IIKOAY, IO 3aBAAHA HETaTMBHUMHU BIIAUBAMU Ha IIPaBa AFOAMHH, SKi ITiA-
IPHEMCTBA BAMHSIOTH a60 cripusioTh TakoMy (Kepiauit npuanum 15).

KonaixTHi perionu Ta moct KOHQAIKTHI CycmiAbCTBA, 30HU CTUXiMHUX AMX TOIO
XapaKTepHU3yIOThCsl HeCTAOIABHICTIO IPABOIOPSIAKY, 3aHEIIAAOM BEPXOBEHCTBA IIPaBa Ta
caabkicTio AepxaBHuX iHcTuTYNii (AuB. Kepinuit npunimn 7). Y komenTapi oo Kepisaoro
OpUHIMITY 23 3a3aHYAETHCH, O Y BUMAAKY, AKIIO KOHTEKCT ACPXKABH YHEMOXXAHBAIOE
peaaizariifo IOBHOIO MipOIO BIiATIOBIAQABHOCTI Y cdepi IpaB AIOAMHH, TO IIATIPUEMCTBA
IIOBUHHI AOTPUMYBATHUCs NPHUHIMIIB BUSHAHUX HAa MIDKHAPOAHOMY PiBHI IIPaB AIOAMHU
MaKCHMAAbHO MOXXAMBOIO MipOJO 32 TAKUX 0OCTaBHH i 6y TH TOTOBUMH IIPOAEMOHCTPYBATH
CBOI 3yCHAAS Y LIbOMY HAIIpsMI.

ICoC € xepiBHHIITBOM y cdepi KOpmopaTusHOI BiamoBipaspHOCTI Arst [IBOK mopo
BTiA€HHS IIPUHIJUITY IIOBaTH AO IIPaB AIOAMHH. 3 Iji€l TOYKU 30PY IIiKaBO IPOCTEXUTH
criBBipHOomeHH: ICoC i3 mpHUHITMITAMH KOPIIOPaTUBHOI BiAITOBIAAABHOCTI, 110 HepeAGaqua
KepiBHuMYU NpUHIMIAMHE, Ta IPOAHAAIZYBATH IPUKAAAM HAACKHHUX IIPAKTUK ALSABHOCTI
cydacaux [IBOK.

IpuxuavHicmo i 8npoBadieHHs NoOAIMuUKU: po3pobka ma Popmyr08anHs 3060893amv ujodo
noAimMuKyY 8 2aAy3i npas AOUHU ma 6nposadienus ii uepes KepisHuYmMeo, nidssimuicms ma
Hasuanns y eciti komnauii. 11i 30608’ s13aHHS TakoX MicTsATbCs ¥ myHKTax 16-19 ICoC.
Hartyacrinre koMmaHii A6MOHCTPYIOTD Ile y OKPeMHX MTOAITHKAX a00 y 3as1BaX KePiBHUIITBA
mip gac mporteaypu ceprudixarii y ICoCA. Tak, Ha odiniitromy caitri [IBOK Constellis, sika
BAACHe neproxo orpumaaa ceprudikariio ICoC, posmimeno posaia “BipsanicTs 3axucTy
IPaB AIOAMHH, A€ BKa3aHO, O AOTPMMAHHS IPHHIIMIIB I'yMaHiTAPHOTO IIpaBa Ta IpaB
AIOAVMHU € OCHOBOIO LIIHHOCTeH Ta IIepeKOHAaHb KOMIIaHil, mo BrireHOo y IToaiTumni 3 mpas
AIOAMHH, a TakoX Y [ToaiTHi 3 mpoTuaii TOpriBAi ATOABME Ta B AKTI 3 IPOTHAII CyJacHIM
¢popmam pabersa. Lli BUMOrH appecyeThcst yChbOMy IIePCOHAAY KOMITaHii Ta 6YAb-KOMY, XTO
Aie Bip imeni Kommanii.?

IprxAaAOM HeHaAEKHOI TPaKTHKH € orrybaikoBarmuit y 2020 p. Koaekc eruku Dyncorp —
oawiel i3 Haitbiapmux IIBOK y cBiti 3 peectpaniero y CIIIA, y sikomy ysaraai Hemae
3rapOK Hi IIPO “TIpaBa AIOAMHH, aHi IIPO IHCTPYMEHTU MIKHAPOAHOTO Ta HAIliOHAABHOTO
XapakTepy, A0 rapMOHi3anil i3 sikumu KommaHis nparHe.*® CripaBeAANBO BiA3SHAYHTH, IO
y Koaexci mprcyTHs 3as1Ba Ipo “HYAbOBY TOA€PAHTHICTD A0 AMCKpHMiHaILii, XapacMeHTy Ta
HACHAAS, aAe TIPOOAEMA [IOASTAE Y TOMY, 1JO HE3PO3YMIAMM BHAAETHCS 0O CST IIMX MOHSTH Ta

% Ethics, Policies and Certifications. Costellis, accessed March 28,2021, https://www.constellis.com/
who-we-are/ethics-policies-certifications/.

3% Code of Ethics and Business Conduct, Costellis, accessed 28 March 2021, https://www.dyn-intl.com/
media/Code_of Ethics 2020.pdf.
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BiAITOBiAHI BUMOTH, 1[0 BUITAMBAIOTD i3 HeAMCKpHUMiHanlii. bpak Takoi Bu3HaueHOCTi TaKOX
nipkpinmaroeTscs tum, mo Kopexcom ernxu Dyncorp BialtoBipaApHICTD cBOIX CAy>K6OBuiB
06MeKeHO HAIliOHAAPHUM Ta MiCI}eBUM 3aKOHOAABCTBOM KpPAiHHU, Ae KOMITIaHis 3AIFICHIOE
omepauil, SKIo “Ije He Cymepednts 3akoHOAaBCTBY CIITA.”

Ipoyedypa Harexcroi 06aurocmi 3aIIpOBAAXKYETHCS Ha MATIPUEMCTBI 3aAAS 3aIIOOiraHHs
HACAIAKIB HETaTHBHOTO BIIAMBY Ha IIpaBa AIOAMHH Ta ix moM sikmeHHs. L]s mponeaypa
nepe,A,Gaqae: a) OLIIHKY P€aAbHHUX Ta MMOTEHLIMHMX BIAUBIB Ha ITPaBa AIOAVHY; 6) ypaxy-
BaHH PE3YAbTATiB OLIIHIOBAaHHS Ta BXXUTTS 3aXOAIB Ha IIACTaBi OTPUMAaHHUX BUCHOBKIB;
B) BIACTeXeHHS 3MiH Ta PO3NOBCIOAKeHHs inpopmanii mpo Hacaigku Brausy (Kepisuuit
npuxnun 17). Ha camomy nodarky AiIABHOCTI 6yAb-siKe IAIIPUEMCTBO IIOBUHHO BiATIO-
BiAQABHO ITOCTABUTHCh AO BU3HaYEHHS cdep ALSIABHOCTI, A€ PU3HKH HeCITPUATAMBUX HACAIAKIB
AASL TIPAB AIOAUHU € HaOIABII 3HAYHUMH; AUHAMIYHA OLIiHKA IIUX PU3UKIB IIOBUHHA TAKOX
MIPOBOAMTHUCH IIPY BCTAHOBAEHHS AIAOBUX BIAHOCHH, IIPH MPUHUHATTI CEPAO3HMX pillleHb
a60 mpu 3MiHI HAIPSIMY ALSIABHOCTI, B YMOBAaX 3pOCTAHHS COLIiaABHOI HAIIPY>KEHOCT], Ta
IePiOAMYHO IIPOTAroM CBOro icHyBaHHs. Lle Aooromarae mpuiiMats 06IpyHTOBaHI pilieHHs
IIPO MOAAABIII KPOKH B peaaisanii HaaexHoi o6auHocTi mopo npas atopunn (Kepisauit
npuHIM 1 8). KOAM BUMarae€ Bip KOMITaHIA-TIIATIMCAHTIB p03p06HTH 06’ekTUBHI Ta BHMIipHIi
CTAHAQPTH [IOCTAYaHHS IIOCAYT 3 OXOPOHH Ta 0e3I1eKH Ta BCTAHOBHUTH 30BHIIIHI He3aAeXKHi
MeXaHi3MH epeKTUBHOTO YIIPaBAIHHSA Ta HAarAsAY, 30KpeMa, 3BiTHICTD i BIIpOBaAKeHH
MEeXaHi3My PO3TASIAY 3asIBAGHUX MOpYyIIeHb NpuHIHIIB KoaeKcy Ui cTaHAAPTIB, BUKAAACHUX
y Koaexci (1. 7 ICoC).

Bapro BiasHaunTH, mo y TekcTi ICoC He Tak BUpa3HO BiAo6pa>1<eHo KOHITEMI[iF0 HAA€XKHOT
06a4HOCTI OAO TpaB ATOAMHY, 5K y KepiBHux npuaiunax. OAHaK MOXXHA 3pOOHTH BUCHO-
BOK I1po Te, o y po3yminni ICoC Taka mporeaypa riaeHa y posaiai “F aAe mepeaiueni
ocHoBHi nmpuHnunu nosepinku IIBOK npu npoBap’keHHI KOHKPeTHHX BHAIB AISIABHOCTI,
SKi MOXYTb CTBOPIOBaTU PU3MKM HETaTMBHOTO BIIAMBY Ha IIPaB AIOAUHH, YPaXOBYIOUH
cdepy MPUBATHHUX IIOCAYT OXOPOHHOTO Ta 6€311eKOBOTO HATPsIMY. AO TAKUX BIAHOCSTHCSI:
3aCTOCYBAaHHS CHAM Ta paBuaa (myHkTH 28-30), 3aTpUMaHHS 0Ci6 Ta yTpuMaHHA 0ci6
(mynktu 33-34), TOPTYpH, KaTyBaHHS Ta HEAIOACbKe TOBOAXeHHs (myHkTH 35-37),
CEeKCyaAbHa eKCIIAyaTallis, Hapyra, FeHAepHe HacHAbCTBO (1. 38), TopriBast atopbmu (1. 39),
3abopona pabcTBa (m. 40), 3ab0opoHa AUTSYOI Iparii (m. 41), AMCKpHUMIiHaLis (m. 42),
npaBuAa iAeHTHIKALT Ta peecTparis Hebe3nedHux MaTepiaais Ta 3aco6is (. 43). Y Beix
nepeaidenux sunaskax ICoC 3akankae KOMIaHii yTPUMYBAaTUCDh Bip TAKHUX MOPYIIEHb
IIPaB AIOAUHU, He OTPHUMYBATU BUTOAM BiA IIOPYIIEHD [IPAB AIOAMHH iHITMMU Cy6'eKTaMu
Ta IIOBIAOMASITH ITPO Taki $aKTH 3aMOBHUKY Ta B OAUH 200 KiAbKa KOMIIETEHTHHX OpPTaHiB
KpAiHH, B SIKii 1je AISTHHS BIAOYAOCSI, KpalHH I'POMAASIHCTBA KePTBH 200 KPAlHK I'POMAASHCTBA
sunysaris (m. 37).

¥ 2020 p. ICoCA 6ya0 omybaikosaro KepiBHi IpuHIIHIM AASI ITOCTaYa ABHHKIB IIPUBATHHX
OXOPOHHHX ITOCAYT IJOAO IIOTIEPeAKeHHS Ta 60POTHOH i3 CeKCYaAbHOIO eKCITAYaTaIli€lo Ta
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HacuabcTBoM (pani — CEH),*! ae IIPeACTaBA€eHI GIABII A€TAABHI IPAKTUYHI peKOMeHAALil
y wiit cpepi. OkpiM pekoMeHAALii IOAO PO3POOKH BiAIIOBIAHMX IIOAITHK, yXBaACHHS
OKpeMHX KOAEKCiB abo iMrIAeMeHTallil B icHyI04i, HAEThCS IIPO HeOOXiAHICTb BKAIOYATH
MUTAHHA 3a1100iraHHA CEKCYaAbHOI €KCIIAyaTallil Ta HACHABCTBA Y POLIECH HaliMY, ITPOLIEAY P
OLIIHKM AISIAPHOCTI KOMIIAHII, TPO HeobXiAHICTD IIPOBEAEHHS [I0YaTKOBOI Ta EPIOAMYHOI
niprorosku nepconaay y cepi CEH, npo Heob6xipnicTs mpoBepents oninku pusukis CEH
epeA KOXKHOIO OIepalfi€lo Ta YKAAAAHHIM KOHTPAKTY Ta BEOOPY KOHTPAreHTiB, 3aAyYeHHS
MIATPUMKH 3 60Ky MiCLIeBHX OpraHi3ariiil FpOMaAsSHCHKOTO CYCIIABCTBA AASI BUSIBA€HHS
pusuxis CEH Ta oniHKk# cTyneHs AOIIABPHOCTI i e eKTHBHOCTI 3aXOAIB IIIOAO 3MEHITIeHHS
PHUBHKY, 3AIICHEHHS MBUAKOTO, peTeAbHOIO, HeyIIepeAXXEeHOI0, 3aA0KYMEHTOBaHOTO Ta
6esmeunoro poacaiaysanus unaskis CEH, momepepsxeHHsI IOBTOPHOrO BUHUKHEHHS,
HaAaHHA HeraitHoi oonoMors nocrpakaaauM Bia CEH Ta B okpeMux BUmaakax — TpuBaAoi
i ATPUMKH, YIIeBHUTHCS, IO AOTIOMOTA € AOL[IAPHOIO Ta e(peKTHUBHOIO.

YKkpail BOXXAUBOIO CKAAAOBOIO HaAexHol obagnocti y [IBOK e pereabHuit i Ao06po-
cosicHuit A06ip mepconaay. Y ICoC yxkasyeTbcs, 0 KOMITaHII-IATHCAHTH IPOSBASIIOTH
HaAEXHY 00a4HICTb ITiA 9aC BiAOOPY 0COO0BOTO CKAAAY, IO IIOASTAE Y IIePeBipLii HEOOXiAHOI
KBaAidikarii, IepBUHHOI Ta peryAIpHUX IIepeBipOK Qpi3MIHOrO Ta ICUXOAOTi9HOIO CTaHY,
HasBHOCTi CYyAMMOCTI, pO3ipBaHHA IIOTIEPEAHIX KOHTPAKTIB Yepe3 3aA0OKyMEHTOBAaHI ITOpPy-
IIeHHSI OAHOTO 200 KiAbKOX IPUHIMIIB, Mo MicTATbCA Y boMy Kopekci, Ta iHmmimx obcTaBuH,
SIKi CTaBASITD ITiA CYMHIB 3AQTHICTD IIEPCOHAAY HOCUTH 36poto. Tak, irHopyBaHHS TaKUMH
NPHUHITMIIAMY IIPU3BEAO A0 yOHUBCTBA Atopeit AerHi QinciMmoHCoM, sikoro y cepmai 2009 p.
HaiHsAu B ArmorGroup. HexTyroun MeAIHIM 06CTeXXeHHSIM, HOTro GYAO BIATIPaBAEHO AO
Ipaxy, xo4a BiH cTpa’kAaB IIOCTTPABMATUYHUM CTPECOBUM PO3AAAOM ITiCASI IIOIEPEAHBOTO
AOCBiAY y4acTi y BificbkOBHX AlsiX. Bin 6yB mepimm BificbKOBHM i3 3aX0AY, SIKOTO ipaKChKHI
CyA 3acyauB A0 20 poKiB B'SI3HHUII ITiCAsI TOYATKY BifiCbKOBHX omepariiit B Ipaky 2003 p.32

ICoC Takox aKIjeHTye yBary Ha HeoOXiAHOCTI 3a0e3edeHHs] OXOPOHH i1 Ge3mexn
Tpalli, a TAKO IPOBEAEHHS: a) OLiHKU PU3HKIB 3aBAAHHS IMMKOAU 3A0POB’I0 0CO60BOMY
CKAQAY; b) HeoOXiAHOI TIATOTOBKH AO omepanin y HAACKAAAHMX YMOBaX; c) 3a0e3medeHHS
HAAEXXHIM iHAUBIAyaAbHUM 3aXHCHUM CIIOPSIAXKEHHSIM, 30pO€I0 Ta OO€IpHITIacaMil, MEATIHE
o6cayroByBanHs; d) MPUIHATTS MOAITHKH, IO Mepepbayae OXOpOHY it 6e3reKy cAyx6u
BCepeAUHI KOMITaHii, HAIPUKAAA TTOAITHKH, IO CTOCYETHCS ICUXOAOTIIHOTO 3AOPOB’s,
3anobiraHHs HACHABCTBY Ha POOOYOMY MiCIii, IOPYIIEHHS TOBEAIHKH, 3A0BXHBAHHS
AAKOTOAEM i HAPKOTHKAMH, CEKCYaAbHIX AOMaraHb Ta iHIIOT HeHaAeKHOT oBeainku (11. 64).

B ycix BUIaAKax 3aBAAHHS HETaTHBHOTO BIIAUBY KOMIIAHI€I0 a60 CIPHUSHHS TaKOMY
BIIAMBY, )KePTBaM TaKOTO BIAUBY Ma€ 6yTu 3abesnedene gidwkodysanns wxodu (Kepisauit

*! Guidelines for Private Security Providers on Preventing and Addressing Sexual Exploitation and
Abuse, accessed March 28, 2021, https://icoca.ch/wp-content/uploads/2020/07/ICoCA_PSEA
Guidelines A4 web_1.pdf.

3> Danny Fitzsimons, International Criminal Database, accessed March 28, 2021, http://www.
internationalcrimesdatabase.org/Case/984/Fitzsimons/.
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npusun 22 ). KepiBHi nprHIANN BUBHAYAIOTH TPH Pi3Hi CIOCO6H 3aAy9eHHSA KOMITaHii AO
HECTIPUATAMBOTO BIIAMBY Ha IIpaBa AIOAMHU: 1) 6e3MocepeAHE 3aBAAHHS HECTIPUSATAUBOTO
BIAUBY; 2) CTIPHSIHHS HECTIPHATAUBOMY BIIAMBY, 260 3) KOAU HECTIPUATAMBUIL BIAUB 6€3110-
CepeAHbO [TOB A3aHMM i3 ALTABHICTIO, MPOAYKIII€IO YU TIOCAYTaMU KOMIIaHil, abo 3YMOBAECHMM
ALAOBUMM BipHOcHHaMmu. KoxeH i3 1[MX BUAIB BIIAUBIB Ma€ Pi3HI HACAIAKH 1 06yMOBA10e
BIAIIOBiAb Ha IIUTAHHS PO T€, IO € HAASKHUM BiALIKOAYBaHHAM. >

¥ mynkri 63 ICoC MicTATbCS peKOMeHAAIT AASL KOMITAHIN Y BUIIAAKY BUHHKHEHHS
KOHKPETHHX IHIIMAEHTIB IIOPYIIEHHs IPUHIUIIIB Ta CTAHAAPTIB, a CaMe — MATOTOBKA
3BiTiB, IIJ0 BUMaraloThCsl 3aMOBHHMKOM, i IPOBEAEHHS BHYTPIIIHbOIO PO3CAIAYBAaHHS AAS
3’ﬂcyBaHHﬂ o6cTaBuH i NPUYMHY iIHIUACHTY Ta BXXUTHX KOMIIaHI€I0-TIATIMCAHTOM 3aXOAIB
AAsI pearyBaHHs Ha IOAIl iHITMAEHTY. 3BiT y IHChbMOBIN GpOPMi HAAQAETHCSA 3AMOBHUKY Ta,
y MeKax IepeAOadeHUX 3aKOHOAABCTBOM, KOMITeTeHTHUM opraHaM. Lei mipAxiA BHAQETCS
3HAYHO BY>KYMM, HiXX TOH, IO nepeA6aquI/H71 KepiBHUMU npHHIIUIIAMH, A€ HAETHCS IIPO
ny6aiuny KoMyHiKanito (i3 3aikaBA€HUMH CTOPOHAMH, 30KpeMa, i >KepTBaMHU MPaBo-
MOpYIIeHb) MOAO YCYHeHHs HeraTUBHOTO BIIAMBY SIK CMOCO6Y AeMOHCTpanii moBaru
TIpaB AIOAMHH, OCOBAMBO, KOAH MAETHCS PO cepitosHi BriauBy (komenTtap Ao Kepisnoro
npuHyuny 21). Bpak TpaHCIApeHTHOCTI IPHCYTHIM i y MeKaX CHCTEMH POSTASAY CKapr
y camit aconianii ICoCA, apxe y posaiai “CKapm” IIPeACTaBACHI AMIIe CTATUCTHYHI AaHi
LI0AO KIABKOCTi POSTASIHY TUX CKapT, 110 He € inpopMaTuBHUM.>

Mexanizm poszaady ckape (anra. — grievance mechanism) sa ICoC nepeabavae, mo
KOMITaHii-[ATIMCAaHTH 30008 SI3yIOTHCSI CTBOPUTH IIPO30PHUIL, AOCTYIIHHI Ta ePeKTHUBHUI
3acib MPaBOBOTO 3aXUCTY, Y BUTASIAL CKapry Ha HENPUUHATHY YU HE3aKOHHY ITOBEAIHKY
MpaliBHUKA KOMIIAHII, SKa IMOAAETHCS K 0CO60OBUM CKAAAOM, TaK i TpeTiMu ocobamu
BIAIIOBIAQABHOMY cnino6iTHHKy KOMIIaHil Ta, Y BIAIIOBIAHMX BHIIaAKaX, KOMIIETEHTHUM
OpraHam, 1o Iepeabadae BUPOOAEHHS peKOMEHAALIM OAO 3ar106iraHHsI IOBTOPIOBAHHIO
nporo. [Tepeabadeni y . 67 30608’ 13aHHS IIOAO MEXaHi3MY IIOAQYi CKApT, MOPiBHAHO
3 KpUTepisiMH epeKTUBHOCTI II03aCYAOBHX MeXaHi3MiB po3rasay ckapr Kepisaux mpun-
LIMIIB, € SBHO TAaKMMH, IO IIOTEHLINHO 3HIDKYIOTh €(peKTUBHICTD L{bOTO 3aCO0Y 3aXUCTY.
HNaetbes npo sumorn ICoC my6aixysaru Aumte inpopMaLito Mpo HOPAAOK MOAAd] cKapr
Ha 3araAbHOAOCTYIIHOMY BeOCaiTi; BECTH AMIIe XypHAA peecTparii 3asB, BUCHOBKIB
abo AMCIIUIIAIHADHHMX 3aXOAIB 1 HaAQBaTH MOTO 3a 3aIIUTOM, HAAAIOTHCSA KOMIIETEHTHUM
OpraHaM rapaHTYBaHHS AMIIE oco60130My CKAAAY, KU AO6POCOBiCHO AOTIOBIAQ€E MIPO
IPaBOIOPYILIEHHS], 6e3IeKy Ta CBOOOAY BiA IOAAABIINX [IepECAiAyBaHb.

KepiBHi npuHIMIN HATOMICTD PEKOMEHAYIOTD, IO epEeKTHBHUI MEXaHi3M pO3rAsAy
CKapr IIOBUHEH Oy TH: 3aKOHHHM, AOCTYIIHIM, TepeAOaTyBAHIM, CIIPABEAAUBUM, IIPO30PHM,
BIATIOBiAQB IIPaBaM AIOAUHH, OYB ASKEpEAOM MOCTIHHOrO HaBYAHHS Ta BAOCKOHAACHHS
i 6asyBaBCst Ha B3aEMOAIT Ta Alaaosi. Lli kpurepil, siki € B3aeMO3aA€XXHUMH, CIIPSIMOBAHI Ha
Te, 06 3a6e3meunTH 3allikaBACHIM CTOPOHAM BIIEBHEHICTb Y TOMY, IjO HECYAOBi MeXaHi3Mu

33 Guiding Principles on Business and Human Rights.
* Complaints. ICoCA, accessed March 28, 2021, https://icoca.ch/registering-a-complaint/.
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epeKTHBHO HAAAIOTD 3aCOOU MPABOBOIO 3aXKCTY BIATIOBIAHO A0 MIKHAPOAHO BU3HAHHX
IIpaB AIOAUHHU. MexaHi3M, KUl BiATIOBiAQ€ AHIIIE ASSIKUM i3 ITIX KpHUTePilB, MOXe 6yTH He
B 3MO3i HAAATH BIiATIOBiAHI 3aco61 mpaBoBoro 3axucty. Aesiki Bubpani npuxaaau IIBOK
AEMOHCTPYIOTD, IO KOMIIaHii Ha cBOIX OQillifHUX calTax r[y6Ai1<y10Tb Pi3HOIO pOAY AO-
KYMEHTH 1 IIOAITHKH, A€ YKa3YIOTh HOMEPH TrapsIduX AiHil Ta/abo eAeKTpOHHI appecH, 3a
SIKUMH MOXXYTb II0AQBATHCh CKAPTU HA IIOPYIIEHHS [IPaB AIOAUHU SIK 3 GOKY IIPaIliBHUKIB,
TaK i 3 60Ky TpeTix ocib. Taki AookymeHTH MOXYTh MaTu Hassu “Whistleblower Policy”*
a60 “Ethics Hotline and Complaint & Grievance Procedures;”*° 3a3Bryait y 1jux moaituxax
OpaKye BUSHAYEHOCT] L[OAO IIPOLIEAYP POSIASIAY CKApT KOMITAHISIMU Ta HOPM IIPO 3BiTyBaHHS
1 KOMYHIKAIiIO 3 MPUBOAY KOHKPETHOI CKapTH.

Peaapni curyanii nopymenss [IBOK npas AroAvHY, SIK BUSBASETCS, € Y Pa3U CKAAAHIIIIIMU.
Tak, y aoomoBipi Po6ouoi rpynu OOH 3 BUKOpHCTaHHS HAiMaHIIIB SIK 3aC00y IOpPYIIeHHs
IIpaB AFOAVIHM Ta IIPOTHAII peaAisamii IIpaB HapOAiB Ha CAMOBU3HAYEHHs, IA€THCA IIPO Te,
mo ITBOK, sikux BUAOOYBHI KOMITaHil BAKOPHCTOBYIOTb Ha MiCIISIX IPOBEAEHHS BHAOOYTKY,
IIOPYLIYIOTH IIPaBa MiCIIeBUX KUTEAIB, BANHAIOTD 3A09nHU. [Ipu npomy IIBOK wacro He
MaIOTb PO3ITi3HABAABHHX 3HAKIB 460 yHIGOPMH — I1e YCKAAAHIOE IIPOLIeCH AOKYMEHTYBAHHS
HOPYIIEHb i IIOAQHHS CKAapT. Y TAaKUX BHUIIAAKAX CKAPTH CIIPSIMOBYIOTb Y CaMi BUAOOYBHI
KOMIIaHil, IKi 4acTo, 32 HOBIAOMAEHHSIM P060401 rpyIy, pO3LiHIOIOTHCS SIK “HEOOIPYHTOBAH]
a60 “HerepeKOHAMBI,” A00 XXEPTB IPOCSTH MIAIUCATH BIAMOBY, 1110 aBTOMATHYHO [1036aBAsIE
iX IIpaB KOPUCTYBATHUCS 32C0OAMU AEP>KABHOTO, 30KpeMa, CYAOBOTO 3aXUCTY.>

BucHoBKMu

ITonpu excrnepTHi i HayKOBi AUCKYCil HABKOAO AGTiTHMHOCTI Ta CIPaBeAAMBOCTI
YYacCTi IPUBaTHMUX BiIChKOBHMX i OXOPOHHUX KOMIIaHil y BUKOHAHHI QyHKIIiH, AKi Tpapu-
L[iHO HAAEXaAU Aep>KaBaM, GpaKT PO3BUTKY iHAYCTpii MPUBAaTHHUX IOCAYT OXOPOHHOIO
Ta 0e3IIeKOBOro XapakTepy € be33alepeyHo0 YaCTHHOK peasbHOCTI. L1i mocayru craau
CIpaBXHiIMU Oi3Hec-iAesIMH, SIKi TPOIIOHYIOTh HeaOUsKi IPUBAOAUBI €KOHOMIUHI BUTOAU
AAS IX BAACHUKIB Ta BUKOHABIIiB.

Heb6e3meka Ta pU3UKH € apiOPHUMH CKAAAOBUMH MPUBATHUX BiCPKOBUX UH
oxopoHHHUX MocAyT. CydyacHe MiXKHapOAHO-IIPAaBOBE PeryAIOBaHHS BiAIIOBiAAQABHOCTI
IMTBOK y cdepi mpaB AIOAHMHU IIpeACTaBACHE IHCTPYMeHTaMHK M siKoro npasa. [lepurozo

3> Whistleblowing Policy. G4S Group, accessed March 28,2021, https: //www.g4s.com/-/media/g4s/
corporate/files/csr/g4s-whistleblowing-policy-2017.ashx?la=en&hash=065E466BS6D6FF97EG6GE7
4D29D37A4EB.

36 Ethics, Policies and Certifications. Costellis, accessed March 28,2021, https: //www.constellis.com/
who-we-are/ethics-policies-certifications/.

¥ UN, Relationship between Private Military and Security Companies and the Extractive Industry from
a Human Rights Perspective — Report of the Working Group on the Use of Mercenaries as a Means of
Violating Human Rights and Impeding the Exercise of the Right of Peoples to Self-Determination, A/
HRC/42/42 (29 July 2019), https://documents-dds-ny.un.org/doc/UNDOC/GEN/G19/228/61/
PDF/G1922861.pdf2OpenElement.
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crpo6ozo oxXonuTH 110 cpepy cTaB AokyMeHT MOHTpe, SIKHMil KOHI]€HTPYBABCSI HABKOAO
BIATIOBiAQABHOCTI Ta 30008 s13aHb A€p>KaBH IMOBAXXaTH MIXXHAPOAHE 'YMaHiTapHe IPaBo
y aorosipaux BipHocuHax i3 IIBOK. ICoC crBopus miacTaBu pas orpumanas [IBOK
“coniaapHOl Airjensii” y posyminai Kepisuux npunnunis OOH mopo 6i3Hecy i mpas
AIOAVMHH, 3aIIPOBAAMBIIN MeXaHi3MH cepTH}iKaLlii Ta AayAUTY AAS KOMITAHIH-IIIATIMCAHTIB,
a TaKOX BIATBOPHBIIH Y CBOIX MMOAOXKEHHSX MPUHIJUI HaAeXHOI obadHOCTI ¥ cdepi
IpaB AIOAMHHU SIK CTAHAAPTY AisiAbHOCTI aAs xommaHii. IlpoTe y nboMmy cTaHpapTi
6araro 4oro 6pakye — 30KpeMa, BTiAeHHs IPUHIUIY TPAHCIAPEHTHOCTI, aKIIeHTY Ha
IpPOLIEAYPH BIACTEXXEHHS Ta IOCTiIHHOIO aHAAI3Y BIAMBY AiSABHOCTI KOMIIaHII Ha MpaBa
AIOAVHH, 6iABIIOT BUBHAYEHOCTI MeXaHi3My PO3TASIAY CKaprT i KOMyHiKaril i3 xkepTBaMu
IOpYILIeHb IIPaB AIDAUHHU K CKAAAOBOI Ijboro MexaHiamy. IlocuaenHs nux mosunii
€ YKpal BaXXAUBUM 3 TOUKH 30PY KUTTE3AATHOCTI Ta epexTuBHOCTI ICOC 5K 0pAHOTO 31
CTAaHAAPTIB 3aXHCTY [IPaB AIOAMHU Bip mopyureHs i3 6oxy IIBOK. Yepes e, xoua i He
TiABKH, AOCAIAKEHHS AMHAMIKH BIIAMBY KOHIIEILil KOPIIOPaTUBHOI BiAITIOBiAQABHOCTI
Ha AISAPHICTD IPUBATHUX BiICPKOBHUX Ta OXOPOHHMX KOMIIAHil BUAAETHCS AOCTATHDO
IJiKaBUM i3 IIOTASIAY HAYKOBOI IePCIeKTUBH.

© K. Bypsixoscbka, 2021
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Karepuna BypsikoBcbka. 30608 s13aHHSI IPABATHAX OXOPOHHHUX i BiflCPKOBHX KOMIAHIN
Y cdepi npaB AFOAMHH: OTASIA Cy9aCHOI IPAaBOBOi PAMKH Ta MPaKTHK

Anoranisa. CTpiMke 3pOCTaHHS IONUTY Ha IPHBATHI IIOCAYTH BilICbKOBOIO i OXOPOHHOIO
XapakKTepy cepea AepiKaB, MDKHAPOAHHX OPraHi3aliiil Ta HeAeP)KaBHUX Cy0 €KTIB IIEPETBOPHAO IjH0
ALSABHICTD Ha IOTY>KHY IHAYCTPIIO i3 MIADMOHAMH AIOAEH, Ki Ha MIACTaBi KOHTPAKTy Ta B obmin
Ha rPOINOBY BUHArOPOAY BUKOHYIOTD Ail, sIKi, OAHAK, 9aCTO CTBOPIOIOTh PU3UKHU AAS IIPAB iHIIMX
AIOAEH, MiCIIEBHX I'POMaA i A€pIKaB IO BCbOMY CBiTOBi. ABTOPKa ITOSICHIOE aKTyaAbHICTb TEMH CTaTTi
PE30HAaHCHUMM CITPaBaMU PO MMOBIPHY y4aCTh IPUBATHUX BilIChKOBUX KOMITAaHIM Y MOALIX OKyTIALIiI
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Kpumy ta 36poitHoro xouaikry Ha AoHbaci, iHinjamieo B YkpaiHi HOBOTO 3aKOHOAAQBCTBA IIPO
BilICPKOBO-KOHCAATHHIOBY AISIABHICTb M OAHOYACHO CKPOMHOIO YBaror YKpalHChKOI XOPHUAUYHOI
HayKH AO IIpo6AeM 3000B’13aHb IOAO IIPAB AIOAMHHU IIPUBATHUX KOMITAHIM, SIKi HAAQIOTb IIOCAYTH
0e3I1eK0BOTO HAIPSIMY. AOCAIAYKY€E €BOAIOLIIIO ASSIKHX IIAXOAIB MDKHAPOAHO-IIPABOBOIO PETYAIOBAHHS
IIPMBATHOI BilICPKOBOI Ta OXOPOHHOI AISIABHOCTI, @ TAKOX IXHIO BIAIIOBIAHICTD CYy4acCHUM ITiAXOAAM
IJOAO IIPAB AIOAMHIL Y CTATTi aHAAI3YIOTHCSI OCOOAMBOCTI KOPIIOPATHBHOI BIALIOBIAAABHOCTI Y cdepi
IpaB AIOAMHH ITPUBATHUX BiliChKOBUX Ta OXOPOHHUX KOMITaHiH, 3MiCT K01 BTireHO y MibkHapoAHOMY
KOAEKCI ITOBEAIHKH ITOCTaYa ABHHKIB ITPUBATHOI OXOPOHH (ICoC). 3icraBaeHo miAXOAH MixaapoaHOTO
KOAEKCY IIOBeAIHKH IMOCTaYaAbHMKIB puBaTHOI oxoponu Ta KepiBrux npunnunis O OH moao
6OisHecy i IpaB AIOAMHIL

KarouoBi cAoBa: mpuBaTHi BificbKOBi I OXOPOHHI KOMIIaHil; MpaBa AIOAUHH; KOPIIOpaTHBHA
BiAITOBiAQABHICTD; HAA€KHA 00AUHICTB.

Exarepuna Bypsikosckasi. O06s13aTeAbCTBa YaCTHBIX OXPAHHBIX H BOCHHBIX KOMITAHHI B cdhepe
NpaB YeA0BeKa: 0030p COBPeMeHHO MPABOBOI PAMKH H IIPAKTHK

Annoramms. CrpeMUTeABHBIN POCT CIIPOCA Ha YaCTHBIE YCAYTH BOGHHOTO M OXPaHHOT'O XapaKTepa
CPeAH TOCYAAQPCTB, MEKAYHAPOAHBIX OPTAHHU3AIMI H HETOCYAAPCTBEHHBIX CYObEKTOB IIPEBPATHAO
9Ty A€ATEABHOCTD B MOLIHYI0 HHAYCTPHUIO C MUAAMOHAMH AIOAEH, KOTOpPbIE Ha OCHOBAHUU KOHTPAKTa
1 B OOMeH Ha A€HE)XHOE BO3HAIPAKAECHHUE BBIIIOAHSIOT ACFICTBHS, KOTOPbIE, OAHAKO, YACTO CO3AAIOT
PHCKHU AASL TIPAB APYTUX AOAEH, MECTHBIX OOIIMH U FOCYAQPCTB II0 BCEMy MUPY. ABTOp 00BsICHSIET
aKTyaAbHOCTD TeMbI CTaThU PE30HAHCHBIMH AEAAMH O BEPOSTHOM YYaCTHU YaCTHBIX BO@HHbIX KOMITAHHUH
B coObITHsIX OKKymanuu KpsiMa i BoopyskeHHOTO KoH(ANKTa Ha AOHbacCe, MHMIHAIel B YKparHe
HOBOT'O 3aKOHOAQTEABCTBA O BOGHHO-KOHCAATHHTOBOM ASTEABHOCTH U OAHOBPEMEHHO CKPOMHBIM
BHHUMaHHEM, KOTOPOe YAEASIETCSI YKPAUHCKON IOPUAMIECKON HAyKOM IIpoOAeMaM 006sI3aTeAbCTB
I10 IIpaBaM YeAOBeKa YaCTHBIX KOMIIAHHUI, IIPEAOCTABASIIOIIHNX yeAyrH Oe3omacHocTu. Mccaeayer
9BOAIOITHIO HEKOTOPBIX MOAXOAOB MEXAYHAPOAHO-ITPABOBOIO PEryAMpOBaHUS YACTHOM BOEHHOM
Y OXPaHHOM AeSTeAbHOCTH U X COOTBETCTBHE COBPEMEHHBIM IIOAXOAAM II0 ITpaBaM YyeAoBeka. B crarpe
AHAAMBHPYIOTCSI 0COOEHHOCTH KOPIIOPATUBHO OTBETCTBEHHOCTH B 0OAACTH IIPAB Y€AOBEKA YACTHBIX
BOEHHBIX ¥ OXPAHHbIX KOMITAHHI, COAEPIKaHIEe KOTOPOI BOIAOIIEHO B MeXAyHapOAHOM KOAEKCe
noBepeHus nocTaBmukos yactHoi oxpausl (ICoC). B xope aHaAM3a IPOBeAEHO COMOCTaBACHHE
IOAXOAOB MeXAyHapOAHOTO KOAEKCA TTOBEACHHS IIOCTABIIMKOB YACTHOM OXPaHBI K PyKOBOASIIIIX
npunnunos OOH B oTHome N OH3HeCA U IIPaB YeAOBEKA.

KaroueBbie cA0Ba: JacTHbIE BOHHbIE U OXPaHHbIe KOMIIAHUH; IIPaBa YeAOBEKa; KOPIIOPaTHBHAS
OTBETCTBEHHOCTb; AOAXKHAS OCMOTPUTEABHOCTD.

Kateryna Buriakovska. Human Rights Obligations of Private Security and Military Companies:
A Review of the Current Legal Framework and Practices

Abstract. The rapid growth in demand for private military and security services among states,
international organizations and non-state actors has turned this activity into a powerful industry with
millions of people who perform — on a contractual basis and in exchange for monetary rewards — actions,
which, however, often pose risks to the rights of others, local communities and nations around the
world. The author explains the urgency of the article by high-profile cases of possible participation
of private military companies in the events of the occupation of Crimea and the armed conflict in
Donbeas, initiation of new legislation on military consulting in Ukraine and, at the same time, by the
modest attention of Ukrainian jurisprudence to human rights obligations of companies providing
security services as non-governmental entities.
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The author examines the evolution of some approaches to the international legal regulation of
private military and security activities and their compliance with modern approaches to human
rights. The author analyzes the features of corporate responsibility in the field of human rights of
private military and security companies, the content of which is embodied in the International
Code of Conduct for Private Security Providers (ICoC). The analysis compares the approaches of
the International Code of Conduct for Private Security Providers and the UN Guiding Principles
on Business and Human Rights.

Keywords: private military and security companies; human rights; corporate responsibility;
due diligence.
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NPABA NIOANHW | BI3HEC: OMHAMIYHWIA PO3BUTOK
MIKONCUANTIHAPHOI KOHLEMLI

(PeueHsina Ha focnigHMLBbKUIM NOCIBHMK 3 NpaB NioAUHM i bisHecy')

sI KHMTA 3’ ssBUAACs Hanpukinmi 2020 p., i CbOrOAHI BOHA € BUAQHHSIM, SIKE MOXKHA

CMIAMBO PeKOMEHAYBATH SIK THM, XTO TIAbKH XO4Y€e O3HAFOMHTHCS 3 IIPOOAEMATHKOIO

0i3Hecy i IpaB AIOAUHU i1 He 3HAE, 3 YOTO Kpallje MOYaTH, TAK i TUM, XTO BXXe AABHO
iran6oxo B Temi. biabmr Hixk Ha SO0 cTOpiHKaX aBTOPCHKMI KOAGKTHUB i3 24 yueHHX i3 pisHHX
KOHTHHEHTIB i pi3HUM ITpo¢eciiHUM AOCBIAOM BHUKAAB, HallIeBHO, HANIIOBHIIINI HaTenep
3araAbHHH OTASIA Hp06AeMaTI/IKI/I 3 613Hecy 1 IIpaB AIOAMIHU — BiA ICTOPII CaMOI KOHIJEIIil,
il MPOTHUCTOSHHA 3 KOHIJEMIIi€l0 KOPIOPATUBHOI COIIiaAbHOI BiATIOBiAQABHOCTI Ta ¢iro-
COQCHKOTO MIAIPYHTS AO TAKUX CIIel}iaAbHHX IIMTaHb, K BIATIOBIAAABHICTD MaTePHUHCHKOI
KOMIIaHil 3a mopyIiueHHs B cpepi mpaB AIOAUHE 3 0OKY AOYIpHBOI, AOCTYILy AO 3aC06iB
IIPaBOBOTO 3aXHCTY AAS KEPTB MOPYIIEHDb CY0 €KTAMU FOCIIOAAPIOBAHHS IIPaB AIOAMHU
B M@XaX IIPOIleAypU KPUMiHAABHOTO CYAOUMHCTBA Ta iH.

Bupanns caipye saraapHiit aoriri Kepisuux npunrmnis OOH 3 6isnecy i mpas AropAuHH,
PO3KpPHBAIOYH 000B I30K AeP>KaBH 3aXUIATH [IPABa AIOAVHH BiA ITOPYILIEHHS 3 00Ky TpeTix
ocib, 30kpeMa i 3 60Ky 6i3HeCy, KOPIIOPATHBHY BiATIOBiAAABHICTb IIOBAXKATHU IIPABA AOAUHU
11 AOCTYII AO 32C001B IIPaBOBOTO 3aXKCTY. HacTHHa Iepia po3KPHUBAE iCTOPIIO i €BOAIOLiI0
PO3BUTKY KOHIjeILil 6i3Hecy i IIpaB AIOAUHM, 30KpeMa, iAeThCsI PO ii CITiBBiAHOIIEHHS
3 KOHIIENIi€}0 KOPIIOPAaTHBHOI COLiaAbHOI BiATIOBIAQABHOCTI, a TAKOX IPO “couiaAbHy
xoHcTpyknito KepiBaux npunnunis OOH 3 6i3Hecy i npaB AroAuHI.” ABTOpOM I1i€l rAaBu
ctaB AxxoH I'epaaba Parri, Crienjiaapnuit mpeacraBauk Ienepaabroro cexkperaps OOH
3 UTaHb 6i3HeCy i [IPaB AIOAMHM, BUCTYIIUB CBOT'O Yacy po3pobrukoM KepiBHux npuHnumis
OOH 3 6i3Hecy i mpaB AIOAMHH. ApPyra YaCTHHA IIPHUCBSYEHA KOPIIOPATUBHIN HAACKHIH
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Onena YBapoBa

ob6agHOCTi B cpepi mpas AoanHH. OKpiM 3aTaABHIX TUTAHb, Y Ll FAQBI PO3TASIAQETHCSI TAKOXK
crenuixa 3abe3nevueHHs HAASKHOT 06AYHOCTI B AQHIIIOTAX IIOCTAYaHHs i y BUAOOYBHI
IIPOMUCAOBOCTI. PeryAsTuBHa poAb Aep>KaBU 1 iHCTPYMEHTH, SIKi MOYKY Th BUKOPUCTOBYBaTHCS
AAS1 3abe3IIeueHHS 3aXHCTY IIPaB AIDAUHH BiA IIOpYIIeHb i3 60Ky bisHecy, — mpeAMeT yBaru
TPEeThOI YaCTHHU BHAAHHSL. CepeA CIELiAAPHUX IIUTAHb — IOPUCAHKIIIS AEPXKaBH I[OAO
TPaHCHAL[iOHAABHO]I I AIIPUEMHHIIBKOIL ALTABHOCTI, 11O BIIAUBAE HA IIPaBa AIOAWHH, 0008 13K
AepP>KaBHUX IMATIPHEMCTB y cdepi mpaB AIOAMHU Ta iH. OKpeMa YacTHHA IPUCBSYEHA BIIAMBY
¢$iHaHCOBUX iHCTUTYI]i} Ta IHBECTUIIIMHIX AOTOBOPIB Ha IIPaBa AIOAMHU. 3aXHCT yPa3AMBUX
TPYII Ta Alst 3060B’s13aHb 6i3HECY B CKAAAHOMY CEepeAOBHIIli, 30KpeMa B yMOBAX KOHPAIKTY,
poskpuTo B I sttift vactuHi. [IlocTa yacTHHA IPHUCBSYEHA AOCTYITY AO 3aCO0iB ITPaBOBOTO
3aXKCTY i MMTAaHHAM KOPIIOPAaTUBHOI BiAITOBIAQABHOCTI.

AeKiAbKa KAIOUOBHX iAel, sIKi IPOHU3YIOTh BCIO KHUI'Y i Ha sIKi HEOOXiAHO 3BepHYTH
0cobAUBY yBary.

“Ipasa aodunu i 6isnec” samicmo “6isnec i npasa sodunu.” Y HazBi MOCIOHMKA BHIKOPHCTaHO
caMe TaKHil IOPSIAOK CAiB (IpaBa AIOAMHH Ha [I0YATKY ), X09a YCTAACHHM € CAOBOCTIOAYYeHHS]
“bisHec i mpaBa AIOAMHM:  BOHO Qirypye B Ha3Bi LleHTpaAbHOro AokyMmeHTa — KepiBHi
npunnunu OOH 3 6i3Hecy i mpaB AroAnHH, sIKi 6yAO CxBaAeHO pesoaronicio Papu 3 mpas
aropaman OOH y gepsni 2011 p., BukopucToByeThes B inmux cookymentax OOH, €C,
Papu €sponu Tomo.

AAe BUKOPHCTAHHS {HIIIOTO IIOPSIAKY CAiA He € BUITAAKOBHM, BOHO Hece TAHOOKe 3MiCTOBHE
HABaHTa)KEHHS — [IPaBa AIOAMHH MAIOTh BU3HAYATH HOPMH, 3 SIKMMH IIparfoe bisuec. 3 miel
AYMKH IIOYMHA€E KHUT'Y OAMH i3 1i pepakropis, Cypis Aesa.”

Cypis AeBa € uaerom Po6ouoi rpynu OOH 3 6isHecy i mpaB AFOAMHH, @ TAKOXK AOLIEHTOM
IIxoaun npasa YHiBepcureTy MicTa [onkonry. OcHOBHI HayKOBi iHTepecu mpodecopa mo-
AATAIOTH Y 6isHeci Ta IIpaBax AIOAUHH, KOHCTHUTYLifiHOMY mpasi [Hail Ta Kuraro i ctasomy
po3BUTKY. Bin 6araTo omy6AikyBas mpaup i3 1ji€i mpo6AeMaTHKH, KOHCYABTYBAB areHTCTBA
OOH, ypsiau, TpaHCHaIL[iOHAABHI KOPIIOpaIiii Ta OpraHisalii FpOMaAsSHCBKOTO CYCIIiAbCTBA
3 IUTaHb, OB SI3aHUX i3 Oi3HECOM i IIpaBaMu AIOAMHMU. BiH € 0OAHMM i3 FOAOBHMX peAaKTOPiB
XypHaAy “BizHec Ta mpaBa AtoAuHE” i BXOAUTH A0 cKAaAy Pepaxuiiinoi/KoHcyasraTuBHOI
paau HiaepAaHACPKOTO KBapTAABHOTO XXYPHAAY 3 IIpaB AIOAMHU Ta BiaeHChKOro xypHaAy
3 MDKHaApPOAHOIO KOHCTUTYL[IMHOTO IpaBa.

ITpodecop AeBa yMOBHO BHAiASIE TPH epH y “CITiBicHyBaHHI~ 6i3HecCy i IpaB AIOAMHH.
Ilepmy epy BiH yMOBHO Ha3BaB “GisHec a6o npasa aropnun” (“business or human rights”
era), ApyTy — epoio 6isHecy i npas atopaunn (“business and human rights” (BHR) era),
TpeTio — cripaBoto npas AtoauHu (“business of human rights” era). Sk saysaxye Cypis
AeBa, TpeTs epa, siKa HacTa€ 3apas, BUIPOOOBYE CEPHO3HICTD IIOTASIAY Oi3Hecy Ha mpaBa
AIOAMHE. ApXKe “HaAMIDHUF aKIleHT Ha Oi3Hec-apIyMeHTH IOAO IPaB AIOAMHH 3 60Ky
Pi3HHUX Cy0 €KTiB, BKAIOYatouu ycTanoBu Ta ypsiau OOH, e mpobaemaridHmM: Iie, 110 CyTi,

*Surya Deva, “From ‘business or human rights’ to ‘business and human rights:” What Next?” In Research
Handbook on Human Rights and Business, 1-22.
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pOOUTH AOTPUMAHHS IIPAB AIOAMHU 3 60Ky 0i3HeCy 3aAeXKHUM BiA €KOHOMIYHUX iHTepeciB.
ITiaATprMyBaTH Ta BiACTOIOBATH [IPaBa AIOAMHI HA0AraTo A€riile, KOAH L€ BIATIOBIAAE iHTepecam
6iznecy. CripaBxHe BUIIPOOYBaHHS IPUXUABHOCTI 613HECY AO IIPAB AIOAUHH — Iie CUTYaLlil,
KOAM KOPIIOparlil CTaroTh Ha 6ix IIpaB AFOAMHH, HaBiTh AKIIO Ile He M€ EKOHOMIYHOTO ceHcy.”

O6os'a3xu, sxi kopecnondyoms npasam. Ille opHe BaXXAUBE 3 TOYKU 30py TeOpii mpasa
nuTaHHsL, sike craButh Cypist AeBa: 4u AlficHO “mpaBa” B Mexax “0i3Hecy i IpaB AIOAUHU
€ paBaMK AIOAMHH? AAKe “TIpaBO” Ma€ O3HAYaTH, SIK MiHIMYM, ABI pedi: [T0-Ieplire, IpaBy
Ma€ KOPeCIIOHAYBATU IOPUAHUYHO 0OOB’I3KOBI 30008 I3aHHS, IO-APYTe, IPABO Ma€ OyTH
3axuileHo e eKTHBHIM 3aCOOOM 3aXHCTY, SKUM MOXKe CKOPHUCTATHCS HOCIH TAKOTO IpaBa
Y BUITAAKY HOIO IIOPYLIEHHS.

IIpodecop AeBa 3BepTae yBary Ha Te, IO KOHIIeIIisl 6i3Hecy i IIpaB AIOAMHU 3MYIIy€e
AIIO MePerASHYTH L0 KAACHYHY AASl Teopii mpaBa Te3y. BisHec, a He TiAbKHu Aep’KaBa,
Ma€ pO3TASIAATUCS SIK HOCii 060B’s13KiB y cdpepi mpaB AIOAMHH, BAKOHAHHS SKUX Ma€ OyTH
IepeAyMOBOIO BEACHHS 6yAb—su<o'1' TOCIIOAQPCBKOI AISIABHOCTI. AAe Ha ITPAKTHI}i ChOTOAHI
1151 T€3a IPAKTUIHO He 3HAXOAUTDH PEaAbHOTO BTIACHHS, YaCTO 3BOASIUCD AO AUCKYCil TpO
IOPUAMYHY CHAY TaKuX 060B S3KiB B yMoBax BiacyTHOCTI (260 caabkocTi) IopuAHYHO
060B’13K0BOTO AepKaBHOTO peryatoBanHs. Cypist AeBa HArOAOIIy€ Ha TOMY, 11]0 06OB SI3KH
6isHecy B cdpepi IIpaB AFOAMHH He MAIOTh Oy TH ITOB sI3aHi BUKAIOYHO 3 TPAAUIIITHOIO MOAEAAIO
Aep>KaBHOI HOPMOTBOPYOCTI Ta 3a6e3IIedeHHsI AeP>KABOI0 BUKOHAHHS BCTAHOBAEHUX ITPABHA.

Cyuacna modeAb exoHOMitHO020 pO3BUMKY 5K 3azpo3a npasam sodunu. CyBopa peasbHIiCTb
TIOASITAE B TOMY, 110 HUHIIIHS MOA€ADb (€KOHOMIYHOT0) PO3BUTKY He IPYHTYEThCS Ha IPaBax
ATOAUHU. Aep>KaBU POSTASAQIOTD IIPaBa AFOAMHH SIK “PYIIFHY CHAY IIBUAKOTO PO3BHTKY,
He HaAIASIIOUH IX BAACHOIO ITiHHICTIO. Aep>KaBU He TIAbKH 30CePeAXYIOThCS Ha ITiABUIeHHI
peittunry “spyunocri (mpocToTH) BeaeHHs 6i3Hecy,” sIKi He POSTASIAQIOTD TIPaBa AOAUHU
SIK KPUTEPIH, IO MIAAATAE BPaXyBaHHIO AAS 3AAYYEHHS IHO3eMHMX iHBECTHIIIM, a i II03Ha-
YaIOTh ‘TPOMAAH Ta OPTaHi3ariil IpOMAASIHCHKOTO CYCIIIABCTBA, IO IPOTUAIIOTh PO3BUTKY
(a oTxe, € “anTHHAIIOHAABHUMHE ).

“Komepyiiinuii apzymenm” na xopucmo npas sodunu. Y wyOAiKariii IPHAIASETHCS TAKOXK
yBara IOLINpeHiil CbOrOAHI CUTYyallil, KOAU eKCIlepTH B cdepi Oi3Hecy i IpaB AIOAMHH, 30-
KpeMa 1 OpraHisanlii IpOMaAsSHCbKOTO CYCIIIAbCTBA I MDKHAPOAHI OpraHisailii, 1epeKOHyI0Th
6izHec Y KOPHCHOCTi AASI HbOTO IIOBEAIHKH, 3aCHOBAHIH Ha IIOBA3i AO IIpaB AIOAMHU. Takuit
MiAXiA € HeOe3IeuHUM AASL CaMol ipel MPaB AIOAUHH.

Konnenist 6i3Hecy i IpaB AIOAMHH, IO CYTi, BKa3ye Ha HeOOXiAHICTb IepeopieHTanil
PpoAi Ta iaett Kopriopariiii y cycmiabcTsi. IIpiopureT iHTepeciB akIjioHepiB Ta MaKCHUMi3allia
IpHOYTKY IPOAOBXKYIOTb 3AAMIIATHCS BU3HAYAABHOIO METOIO BeAeHHs OizHecy. ITpoTsirom
OCTaHHIX POKiB AO KOPIIOPATHBHOTO 3aKOHOAABCTBA B KIABKOX KpaiHax OyAO BHECEHO IIeBHi
3MiHH, OAHAK Iji 3MiHM He 3MOTAM 3a0e3I1e4nTH (pyHAAMEHTAAPHUX CTPYKTYPHHUX 3MiH.

3 nporo npusoay Cypist AeBa 3a3Havae, o HEOOXiAHOIO € AOKOpiHHA 3MiHa B yCix
IIPAaBOBUX HOPMAX, SIKi PErAAMEHTYIOTh AISIABHICTB CY6’€KTiB rOCIIOAQPIOBAHHS Ha
pi3HHUX eTamax BeAeHHs 6i3Hecy: Ha erarmi peecTparii, OpPMyBaHHS CKAAAY [IPABAIHHS,
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BHM3HAUYEHHs 000B’SI3KiB AMPEKTOPA, IPAaBUA PO3KPUTTS iHPOpMaIil Ta MPO30POCTi, 1MO-
PSIAKY IIPOBEAEHHS 3aKyIIiBeAb, SAUTTSI | IOTAMHAHb, CTAHAAPTIB OyXTraATEpPChKOTO 0OAIKY
Ta PO3IIOAIAY BiATIOBiAQABHOCTI BCcepeArHi KopIopaTHBHUX Ipym Tomo. ITiapuemcTsa,
6e3CyMHIBHO, € CIelliaAi30BaHUMM OpraHaMu cycmiabcTBa. OpAHAK Ijeft 0CoOAMBUI
CTaTyC — KU € IPUBIACEM, HAAAHUM AE€PIKABOIO, 2 HE IIPABOM — HE IIOBUHEH CTAHOBUTH
3arposy mpaBaM AIOAMHH.

Came ToMy HeOOXiAHO BUITH 32 MeXXi KOMepPI{iitHOI apryMeHTaLjii TpaB AOAMHU. Y [IeBHUX
CHTYyaIisIX IPaBa AFOAMHH MOXYTb AIFICHO OyTH KOMEPIIifIHO 00T PyHTOBaHUMH: KOPIIOpAIlil,
SIKi BIATIOBIAQABHO CTaBASTBCS AO TIPaB AFOAMHH, MOXYTb YHUKHYTH PeIlyTal[iiHIX PU3UKIB,
320IAAUTH TPOII Ta YaC HA PeaAi3allifo MPOEKTIB, 3aAyYUTH OiAblne CriBpOOITHUKIB Ta
iHBeCTOPIB i CKOPHUCTATHCS YHIKAAPHIME PHHKAMHU 30y Ty CBOET poAy kil um mocAyr. OpHaK
He iCHy€ YHiBepCaAbHOIO, a6COAIOTHOTO Oi3HeC-apryMeHTY IOAO IIPaB AIOAUHHU AAS BCIX
MAITPHEMCTB, SIKi IIPAIIOIOTH Y BCiX ceKTOopax. bisHec Mae moBa)xaTu mpaBa AIOAUHM HaBiTh
B THX CUTYallifX, KOAU I1e HEBUTIAHO 3 KOMEPLIMHOI TOYKH 30DY.

Henibeparvruil xapakmep koHyenyii 6iznecy i npas sodunu. Koruenmito 6i3Hecy i mpas
AIOAMHM TPAaAULIMHO IPOTUCTABASIOTh KOHIIENIIil KOPIIOPAaTUBHOI COLIiaAbHOI BiAIIO-
BipaapuocTi (KCB). I opne 3 AOMIHYIOUHX IPHUIIYLIEHb, IO AEXKUTh B OCHOBI 6iAbIIOL
JaCTHHU HUHIIIHBbOTO MucAeHH: ropo KCB, moasirae B ToMy, 1o My, 110 CyTi, MAEMO CIIpaBy
3 IIPUBATHOIO BIATIOBIAAABHICTIO.> ABi CYTTEBI pHCH BU3HAYAIOTH [IOTASIA HA KOPIIOPATHBHY
BiATIOBiAQABHICTB SIK Ha TpuBaTHY. Lle ii ouikyBaHMIT aITOAITHIHUH i ,A,06p013iAbHI/II7I Xapakrep.
Sk “mpopykT” HeoaibepaAbHOI AyMKH, 3araAbHONPHIHATI ysiBAeHHS po KCB miakopsirorbes
IPUBATHO-ITyOAIYHIN AUXOTOMII, I} BU3HAYA€ AlOepaAbHY Teopito. TakuM YHMHOM, AepKaBU
PO3TASIAAIOTBHCS K EAMHI HAAEXKHI IOAITHYHI cy6’eKTH, TOAL SIK KOPIIOpalil HAAEXKaTh AO
npuBarHoi cdpepu. Taka AibepasbHa MOAEAD IIPOBOAUTD UiTKY MEXY MK IIPHBATHOIO €KO-
HOMIYHOIO AISIABHICTIO, 3 OAHOTO 60Ky, Ta ny6Aqu0}0 MMOAITHYHOIO AISIABHICTIO, 3 APYTOTO.
IToaiTryHMIT MOPAAOK Ma€ Ha MeTi rapaHTyBaTH cTabiabHicTD, mMO6 cBO60AA OCObMCTOCTI
6yAa 3aXUIeHa K IM[OAO A€PKABH, TAK i IOAO CIIBIPOMAASH.

3Hauna yacruHa Teopii KCB BuIAMBaE 3 IbOTO TEOPETHYHOTO NMPUITYLIeHHS, i TaKUM
YMHOM KOHII€NITyaAi3ye KOPIIOPaTHBHY BiAIIOBiAAABHICTD K CYTO IIPHBATHY.

Y nbomy mpumnymeHHi Ipo NPUBAaTHY MPUPOAY KOPIOPATUBHOI BiATIOBiAAABHOCTI
BOAYa€ThCSI OCHOBHA IpipBa MixX TpapuniiHumu mipxosamu Ao KCB Ta 6isnecy i npas
AIOAMHM: TOAL K TOYKa 30py KCB Ha BiAIIOBipaABHICTD 3a IpaBa AFOAMHHU B KOPIIOPALIl
nepepbavae IxHii nmepexia y chepy npuBaTHOI BIATIOBIAAAPHOCTI, TOUKA 30y Oi3HeCy i mpas
AIOAMHU BUCTYIIAE 32 3MiHY y 3BOPOTHOMY HAIIPSIMKY, TOOTO 32 IIOMIKP eHHS KOPIIOPATHBHOI
BiATIOBIAQABHOCTI Ha CYCIIABHY cdepy i, TAKUM YHHOM, 32 [IepeO0CMHICAEHHS KOPIIOPATUBHOI
BIATIOBIAQABHOCTI SIK TaKOi, IO 32 CBOEIO CYTTIO € ITyOAiuHOI0. AGO Aelro iHaKmIe: 3aMiCTb

3 Florian Wettstein, “The History of ‘business and human rights” and Its Relationship with Corporate
Social Responsibility,” in Research Handbook on Human Rights and Business, 23—4S.
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MOIIMPeHHS IPUBATHOI BIATIOBIAAABHOCTI Ha IybAiuHY cdepy, bi3Hec i mpaBa AIOAUHU
IIOIIHPIOE ITyOAiYHY BIATIOBIAAABHICTD 3a IIpaBa AIOAHHH Ha IIPUBATHY cdepy.

PisHurisa Mi>k ABOMa TOYKaMH 30PY He AHMIIe CEMaHTUYHA, a i PyHAAMEHTaAbHA: 3aMiCTb
IpUBATH3ALI [IPaB AIOAMHH, [IepClIeKTHBA Oi3Hecy i MpaB AIOAMHM BHMAra€ moAiTH3arii
KOPIIOPaTHUBHOI BiATIOBiAQABHOCTI.

Po3rasip mpaB AIOAUHH KPi3b IPU3MY IPUBATHOI BIATIOBIAQABHOCTI, SIK Iie BiAOyBa€eThCs
Y Me>KaX KOpPIIOPaTHUBHOI COIJiaAbHOI BIATIOBIAQABHOCTI, TEPETBOPIOE MMPABA AFDAMHU AUIIIE
Ha OAHe 3 AOOpOBiAbHUX, anoAiTiyHux muTanb KCB cepep 6ararpox iHmux mutans, 6e3
4iTKOI i€papXii YU PO3IIOAIAY IPIOPHUTETIB, 3AAMIIAIOYN 3HAYHY CBOOOAY Aill i, HACITpaBA,
AVICKpeIliffHe IIPaBO AASI KOMIIAHIH I[OAO TOTO, IO, KOAH i K BupimryBaru. Takuit miaxia,
SKHUH BIAIIOBipQ€E Ai6epaAbHi171 iaei cBobopU MiATPUEMHUIIBKOI AIIAPHOCTI, He BUMara€ 3MiHU
0i3Hec-MOAeAelt KOMITaHil abo crocoOy BeaeHHs 6i3Hecy 3arasoM. Konremnuis 6i3uecy
i mpaB AIOAMHE BKa3ye Ha 6i3HeC sk Ha HOCist 000B SI3KiB y cdpepi MpaB AIOAUHH, I1JO BUMArae
Teperasiay 6isHec-MoAeAeit, sIKi CTBOPIOIOTh PUSHKH [IOPYILIEHb IIPAB AFOAMHHL.

© O. ¥Baposa, 2021
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23-25 Bepecns 2020 p. BiabyBcst IV XapxiBchkuit MiXKHApOAHUI IOPUAMIHUIE GOPYM,
AO IIPOTPaMH SIKOTO IOPIYHO BXOASITH 3aX0AHU 3 Oi3Hecy i mpaB aropnHu.' ITporo poxy He-
3aAEXKHI eKCIIEPTH Ta eKCIIEPTKH, BYEHI, IPEACTABHHUKY Ta IPEACTABHMIN 6i3Hec-acorianii
Ta ypsais i3 30 kpaiH cBiry, sKi BiAlIOBipaAbHI 3a iMIaeMerTanio KepiBHuX npuHIuIiB
OOH 3 6i3Hecy i mpaB AIOAMHH B CBOIX KpalHaX, B3SIAM YYaCTbh B OOTOBOPEHH], IO AQAO
MO>KAMBICTb MOPiBHATH AOCBiA, HAOYTHI Pi3HMMHU perioHaMH CBiTY.

IJenTpaAbHe MUTAHHS, AO SIKOTO YIIPOAOBX TPbOX AHIB PopyMy ITOBepTaAKCS YIaCHUKU
Ta YJaCHUIN i IKe Ma€ CTaTH IPEAMETOM IIOAAABIIOTO HAYKOBOT'O OCMUCA@HHS, — Ile IMTaHHs
PO MOXAUBICTb (260 HEBIABOPOTHICTD ) HOBOTO CYCIIABHOTO AOTOBOPY, CTOPOHOIO SIKOTO,
HOPsIA 13 CYCIIABCTBOM i Aep>KaBOIO, Ma€ CTATH Oi3HeC, BIIAUB SIKOTO Ha IIOBCSIKACHHE
JKUTTSI AIOAEH i HaBITh Ha CaMy AepiKaBy cTae Bce 6iabin cyTTeBUM. BisHec posrasipaeTses
K 6e3rmocepeAHiit HOCiN 060B sI3KiB y cdepi mpaB AIOAMHH, 0COOAUBO B CUTYAI}isX, KOAH
AeprKaBa € HAATO CAAOKOI0, 06 3a6€3eYNTH 3aXHCT IIPAB AIOAHUHH, a00 KOAH HAETHCSI [IPO
cdepy aBTOHOMHOTI'O IIPOCTOPY, AO SIKOTO AepsKaBa He MOBUHHA BTpydaTHcs. CycmiabcTBO
norpeOye BUPOOAEHHS MeXaHi3MiB, sIKi 6 rapaHTYBaAU BIALIOBIAHICTh HEAEPKABHOTO
PEryAIOBAaHHS, IO IIOXOAUTH Bip Oi3Hecy, $pyHAAMEHTAAPHUM IIPABOBUM LIiHHOCTSIM —
IOBaru AO IiAHOCTI AIOAMHH, CIIPAaBEAAMBOCTI, cBoboan, piBHOCTi. AKTyaAi3yr0TbCs
MUTaHHS OIOAO 3aCTOCYBaHHA BUMOT BEPXOBEHCTBA ITPaBa A0 CPepHU TAKOTO HeAEP>KaBHOTO
PeryAroBaHHs, HOTO POAL B MOMEHTH AEMOKPATUYHHX IEPETBOPEHDb y CYCIIAbCTBAX,
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a TAKOX IJOAO MeXaHi3My “CTpUMyBaHb i IPOTHBAr~ y CUTYyalil, KoAu 6i3Hec mepebyBae
03a AepXKaBHUM KOHTposeM. OKpeMoro aHaAisy morpebyioTh 30608 13aHHs bisHecy
B CHTYyaIisx rao6aspHux Hebesmek. KoprmopaTusHa BiAIOBiAAABHICTD OBAXKaTH IpaBa
AIOAMHY, 326e3MedeHHs HaAeXHOI o6adnoCTi B cdepi npas aropnnn (human rights due
diligence), Hepep>xaBHi MeXaHi3MH IPABOBOTO 3aXUCTY — Lji Ta iHIIi IOHATTS, SKi CTAIOTH
HeBiA EMHOIO YaCTHHOIO IOPUAMYHOI IPAKTUKH CbOTOAHI, IOTPeOYIOTh CBOIO OCMHCACHHS
3 TOUKH 30pPY IOPUAMYHOI HAyKH.

l. BisHec i npaBa nguHK: noTpeba HayKOBOro 0CMUCIEHHA HOBOI peaNbHOCTI

HocieM 060B’513KiB moa0 IIPaB AIOAMHH TPAAUIIIHO BBAXKAETHCS AepiKaBa. [ lepsicHo 1e
OyAO IIOB'SI3aHO 3 THM, IO CaMe BOHA PO3TASIAAAACH SIK TOAOBHA 3arpo3a IPaBaM AIOAUHY,
a TOMY BUCTYIIHAA AAP€CaTOM, AKOMY CIPSAMOBYETbCS BUMOTA IMOBAXKATH ITPaBa AIOAMHHU.
Ileit acreKT B3a€EMOBIAHOCHH AIOAMHH i Aep>KaBH, SIKUI 30epirae cBOI aKTyaAbHICTD
i CbOroAHI, HOCTYIIOBO OYAO AOIIOBHEHO BUMOTaMH 3aXHLIATH (301<peMa i Bip mopyIeHb
i3 60Ky TpeTix oci6) i 3a6e3nmeuyBaTH peaaizaiiio MpaB AIOAUHH.

IIpoTsarom ppyroi moaroBunu XX CT. mip BIAMBOM Pi3HHX IIPOIIeCiB, HacaMIepea
rao6aAi3amifiHux, Bce OiABII IIOMITHMM CTaBaB BIIAMB HEAEPXKABHUX CY0 €KTiB Ha Ipasa
AtopuHE. OCO6AMBO rOCTPO MUTAHHS TAaKOTO BIIAUBY IIOCTABAAO Y Ti MOMEHTH, KOAU
A€p>XaBU BUABASAKMCS HECIPOMOXXHHUMHU BUKOHYBAaTH CBOIO POAb IHCTPYMEHTY 3aXHCTY
IIPaB AIOAMHH. “A6COAIOTHO 0OYEBHMAHO, IO KOMIIAHIl — HE3aA€KHO Bip TOrO, AOKAAbHI YU
MYABTHHAITIOHAABHI, yOAIUHI YM IPUBATHI — 3HAYHO BIAMBAIOTDH HA IIPABA AIOAUHH, K
MMO3UTHMBHO, TaK i HeraTupHo.”? 3 i€l AYMKH IIOYMHAIOThCSI YUCACHHI HayKOBi Hy6AiKaui'1',
AQHAAITHUYHI OTASIAY, EKCIIEPTHI AOTIOBiAL, METOAMYHI peKOMEHAQLLiL, IPUCBsYeH] npo6AeMaTm1i
6isHecy i mpaB AroAMHH. ApKe “6i3Hec Bipirpae BaXKAMBY POAb Y XKUTTI yCiX AtoAei, i Te
HArpOMaA KeHHsI IINTaHb, [10B SI3aHUX i3 IIPaBaMH AIOAUHH, SIKi CTABASITbCSI Ilepea 6i3HecoM
CbOTOAHI, HIKOAM Ije He 6yAO TaKUM 3HAYHUM.

VxBarennsa Paporo OOH 3 npas atoprsn y uepsHi 2011 p. Kepisaux npuanunis OOH
1I0AO 0i3HeCy Ta IPaB AIOAMHU* CTAAO BAXKAMBHM €TAIIOM Y IIPOLeCi PO3BUTKY HOPMATUBHUX
CTaHAAPTIB BIATIOBIAQABHOCTI Ta MA3BITHOCTI 6i3Hecy.

KepiBni npunrmm O OH mopo 6i3Hecy i mpaB AIOAMHH BKAIOYAIOTD y cebe TPH OCHOBU
(pillars):

L. O60B’s130K AepiKaBH 3aXUILATH [IPABA AIOAUHH Bip IOPYIIEHD 3 60Ky TpeTix ocib, 30-
KpeMma 3 6oxy 6izHecy. Lleit 06085130k IIepepbadae HeoOXiAHICTb 3abe3medyBaTH eeKTUBHY
IMITA€MEHTALIi}0 MDKHApOAHO BUSHAHUX CTAHAAPTIB ITpaB AIOAMHU Ha HAI[iOHAAPHOMY PiBHI.

? Business and Human Rights, the Danish Institute for Human Rights, https://www.humanrights.dk/
business-human-rights.

* Platform for Human Rights Indicators for Business — HRIB, https://old.business-humanrights.org/
en/platform-for-human-rights-indicators-for-business-hrib.

* Kepisui npurrnun OOH 3 6isHecy i mpas atopusy, http://www.ombudsman.gov.ua/ua/page/sehl/
profile-law/ker%D1%96vn%D 1%96-princzipi-oon-z-pitan-b%D 1%96znesu-%D1%96-prav-lyudini.
html.
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II. O608B's130K 6i3HeCy MOBaXKATHU ITPABA AFOAUHY, LIO BKAIOYAE B cebe TaKOXX HeoOXiAHICTD
IPOSIBASITH HAA€XKHY 00a4HICTb IM[OAO MOXXAUBOTO HETaTUBHOIO BIIAMBY Ti€l 4 iHmIol
6i3Hec-AISIAbHOCTI Ha IIpaBa AFOAUHU (npaBa IpalliBHUKIB, CIIOXKMBAYiB, MiCLIeBOI FPOMaAH,
IpaljiBHUKIB I0CTAa4aAbHHUKIB Tomo).

II1. 3abesmeyeHHs: epeKTHBHUX 3aCO0IB 3aXUCTY — CYAOBHX, A€P’KABHUX M03aCYAOBUX
1 HEAEP>)KABHHUX.

Cranom Ha Bepecenp 2020 p. 24 xpainu city npuiiHaau HarionaAbHi maaHM Aiff [oA0
peaaisanii Kepisuux npunnunis OOH 3 6i3Hecy i npaB AtoAuHH, y 6araTbox KpaiHax,
30KpeMa i B YKpaiHi, BeAeTbCsl poOOTa 3 MATOTOBKM TaKUX MAaHIB. MiXypsio0Ba rpyma
Ha piBai OOH 3aBepinye 06roBopeHHs IPOEKTY MXKHAPOAHOT'O AOTOBOPY II0AO bi3Hecy
i mpas aropuHu. Ha piBHI €Bponeiicbkoro Coo3dy iHILiIOE€TbCS MUTAHHS IOAO BEACHHS
060B’s13K0BOI IIpOIleAYpH 3abe3edeHHs] HAAXKHOI 06auHOCTI ¥ cdepi mpaB AIOAMHU
AAS cy6’eKTiB rocroaaproBanHs. HariomaAbHI cyp0Bi iHCTaHIII B pi3sHUX KpalHax CBiTY
PO3IASIAQIOTD CIIPABH, IIOBSI3aHi 3 MOPYLIEHHSIMH [IPaB AIOAUHM 0i3HecoM, 30KpeMa i B
CUTYaIlisiX, KOAU TaKe IIOPYLIeHHsS BIAOYBaAOCS Ha TepHUTOPIi iHIIOI Aep>KaBH i He caMOIo
KOMIIaHi€10-BiATIOBIAQYUKOIO, @ B I AQHITIOTY ITOCTaBOK. Bce 6iabmIe MDKHapOAHHUX i peri-
OHAABHMX OPraHi3alii, eKCIePTHUX iHIIliaTUB BUAAIOTh PEKOMEHAAINI i3 3abe3medeHHS
KOPIIOPATHBHOI IIOBAaru A0 Ipas AIOAMHU. IuM nmuranHaM 6yao npucssdero [TaneabHy
AHCKYCiIO IITOAO BHKAMKIB i HOBUX MOXAMBOCTel iMmaeMmeHTanii KepiBHux npunumis
OOH 3 6i3Hecy i mpaB AIOAMHH, sKa BiaOyaacs 3a yuacti mocaa Ienpika Birradcena,
Koopaunaropa npoekrisB OBCE B Ykpaini, Animu Pamacacmpi, rorosu Po6ouoi rpynu
OOH, npodecopxu rmpaBa i AMPeKTOPKHU MPOrPaMH MiCASIAUTIAOMHOTO HaBYaHHS 31 CTIIKOTO
possurky B IlIkoai npasa Yisepcurery Bamunrrona (CIIA), Eaxc6iemu Kapckoi, aaenkuni
Po6ouoi rpynmu OOH, npo¢ecopku i 3aBisyBauku KadpeApH 3aXHCTY IIPAB AIOAMHH i MiX-
HAPOAHOTO I'yMAHITapHOTIO IIPaBa, AUPEKTOPKU IHCTUTY Ty MIXKHApOAHOTO IpaBa, IpaBa
€C i MbXHapOAHUX BiAHOCHH $aKyAbTeTY IpaBa i ynpaBainns YHiBepcutery Kapaunasa
Credana Buwxuncokoro (IToabma), Atodmuiu Aenicosoi, YosHoBaxeHoro BepxosHoi Paau
VYxpainu 3 npas atoannaH, Oaveu Boiiko, €EBponericbka bisHec Acomiartis, mpeacTaBHHKIB
ypsaaoBux opranis Ykpaiau, Autsu, Caosenii, I'pysii, Hesasexnux excrepTis 3i CaoBenii,
IToapmi, CaoBawumnw, I'pysii, Biropyci, Moaposu, Kazaxcrany.

CexpetapiaT YnosHoBaxxeHOro BepxosHoi Papu Ykpainu 3 mpaB AIOAMHH ITPe3eHTYBaB
AOCAipXeHHS 3 6i3Hecy i mpas AtopuHH B yacu COVID-19, pospobaeHe y cmiBmpani
3 AaHcpkuM iHCTUTyTOM 1paB AfoAuHU. Temana Caxapyk, BukoHaB4ya AupekTopka ao6aspHOrO
Aorosopy OOH B YkpaiHi, HapaAa XapaKTepUCTHUKY CTaHy iMmaemenTanii []iaeit crasoro
PO3BUTKY B YKpaiHi y B3a€MO3B 53Ky 3i CTaHAApTaMH y cdpepi 6i3Hecy i MpaB AIOAMHH.
Hixoxati Condepbati, crapiimii papAHUK 3 THTaHb AeMOKparTii i mpas AtoparHH, UNDP Ukraine,
po3kpus y ceoeMy BucTyti norenniaa IIPOOH moao miarpuMky Yipainu y mpocyBaHHi
CTaHAAPTIB 3 6i3Hecy i ipaB AtopAuHH. [anHa Xpucmosd, AOKTOPKA FOPHANYHIX HayK, CTapIIa
IPOEKTHA MeHeAXepKa MpoekTy Papu €sponu “BryTrpimHe nepemimenHs B YkpaiHi:
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pO3po6Ka TPUBAAUX pillleHb,” 3BEPHYAQA YBary Ha LIASXH 3a0e3IeueHHs KOPIIOPATHBHOI
BIAIIOBIAQABPHOCTI [TOBa)KATH IIPaBa BHYTPILIHBO IepeMileHUX 0Cib.

AKTUBHUI PO3BUTOK TEMATHKHU 0i3HeCy Ta IIPaB AIOAMHH Y HOPMOTBOPYIH i paBo-
3aCTOCOBHIN IPAKTHUI]I PI3HUX ACPKaB CBITY He 3HAXOAMTD AA€KBATHOTO AOKTPHUHAABHOTO
ocMuCAeHHS. Y Mexax XapKiBChbKOTO IOPHAUYHOTO GOPyMY BiAOYAACs HAYKOBA AHCKYCist
IITOAO AOCAIAHHUIIPKHX ITePCIeKTHB Y cpepi 6i3Hecy i mpas AtoAuHM B KpaiHax LlenTpasbHOI
ta CxipHOI €Bpomm.

Uepneii Aemnap Yepruu, PhD, AOTieHT GaKyAbTeTy yIpaBAIHHS i €BPOTEHCHKIX CTYALM
Hosoro ynisepcurery (Nova Univerza), CaoBeHis, BUCTYNHB i3 AomoBipAlo “BepxosencTso
IpaBa B KOHIjeIil 6i3Hecy i MpaB AIOAUHH, > 3BepHYBIIIN yBary Ha OCHOBHI BUKAMKH IOAO
peaaisaljii BUMOT BepXOBEHCTBa IIpaBa B AepKaBaX PerioHy i Te, K BIACYTHICTb AOBipH AO
IIPaBOBUX ME€XaHi3MiB 3aXMCTy BIIAMBAE Ha CTaH peaAi3allil CTAaHAAPTIB BiAIIOBiAAABHOI
noBepinku 6izHecy. KpiM Toro, mosepinka camoro 6i3Hecy Takoyk 3HAYHOIO MipOIO BIIAMBAE
Ha CTaH peaAisarjil BepXOBEHCTBA IPaBa, BUMOTH SIKOTO MAIOTh OYTH aApPeCOBaHi He TIABKU
A€P>KaBi, a 1 caMUM Cy0’€KTaM TOCIIOAAPIOBAHHS Ti€0 MipOIO, SIKOI0 BOHH 3AINCHIOIOTD
BAAQAHHI BIIAUB Ha iHIIHX YYaCHHUKIB CYCIIIAbHUX BIAHOCHH, BCTAHOBAIOIOTb 000B SI3KOBi
AASL HUX BUMOTH.

Aomnosiab Beamu Qapauuk, rosoBu IToAbCHKOTO IHCTUTYTY IpaB AIOAMHH i Gi3Hecy,
IToapia, 6on MPHUCBSAYEHO 3MiCTOBHMM €A€MEHTaM IIOTEHIIIMHOTO 3aKOHOAABCTBA I[OAO
Human Rights Due Diligence B npasi €C.° Cam MexaHi3m 3abe3eueHHs HAAKHOI 00ad-
HOCTi y cdepi npas aroansn (human rights due diligence) rpynTyernscs Ha appecoBaHiit A0
6i3Hecy BUMO3i IIOBAXXATH ITPaBa AIDAMHH, AASI 4OTO Oi3HeC Ma€ He MPOCTO yTPUMYBATHCS
BiA OPYIIEHD IIPAB AIOAMHH, A i AOKAAAATH HeOOXiAHI 3yCHAAS AASI TTOTIEPEASKEHHS MO3XK-
AMBOTO HETaTUBHOTO BIIAMBY Ha ITPaBa AIOAMHH Y CBOIH AisiabHOCTI. BiaioBiaHO, BiH Mae
3aIIpOBAAKYBATH IIPOLIEAY PH, SKi AABATUMYTb 3MOI'Y BUSBASITH PU3UKU TAKOTO HETATUBHOTO
BIIAMBY Ha IIPalliBHUKIB, CIIO)KMBAYiB, )XUTEAIB FPOMaAH, A€ 3AIMCHIOE CBOIO AISIABHICTD
BIAIIOBIAHHII Cy0 €KT rocropaproBasHs. Taki mporieAypu He MOy Tb OyTH YHipiKOBaHUMH,
OCKIiABKHM MAIOTh BPaXOBYBATH Crielji}iKy KOHKPETHOro 6i3Hecy, TOMy BUSHAYEHHS JiTKHUX
nporeAyp € cpeporo po3CyAy CaMHX Cy0 €KTIiB FOCIIOAAPIOBAHHS.

Examepuna Aeiikaro, KaHAMAATKA IOPUAMYHUX HAyK, AOLIEHTKA KadeApU MIKHAPOAHOTO
mmpaBa $aKyAbTeTY MIXKHAPOAHHUX BiAHOCHH BiAopychbKoro aepaBHOTO YHiBepCUTETY,
bBiaopycs, nmpesenTyBasa AomoBipab “Bubopu i mporectruit pyx — 2020 B Biropyci: Bu-
KAMKH i HOBI [IepCIIEKTHUBU AASI AOCAIAXKEHD y cdepi 6i3Hecy i TpaB AIOAMHH,” OKpeMy yBary

$ OcobAMBHIT iHTEpEC TAKOK CTAHOBAATB Taki mpari Mepwues Yepnuua: Jernej Letnar Cerni¢, Corporate
Accountability under Socio-Economic Rights (New York: Routledge, 2018); Matej Avbelj and Jernej
Letnar Cernic, The Impact of European Institutions on the Rule of Law and Democracy: Slovenia and
Beyond (Oxford: Hart Publishing, 2020).

¢ Markus Krajewski and Beata Faracik, “Substantive Elements of Potential Legislation on Human Rights
Due Diligence,” https://www.europarl.europa.eu/meetdocs/2014_2019/plmrep/ COMMITI'EES/
DROI/DV/2020/06-22/DGEXPObriefingHumanRightsDueDiligence_ EN.pdf#page=6.
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IPHAIAUBIIN POAi 6i3HECY B MOMEHTH AeMOKPaTHYHHX ITePeTBOPEHb ¥ AePKaBi, a TAKOX
gakTOpaMm, 10 BIAUBAIOTH Ha GOPMYBAHHS aKTUBHOI IPOMAASIHCHKOI ITO3UIT Cy6’eKTiB
rOCIIOAAPIOBAHHSL.”

Pobora Aaboparopii 3 mpas Aopunu YuiBepcutery Mukoaaca Pomepica, Autsa, 6ysa
npeacTaBaeHa ApHacom Aaykcminacom. Y AOTIOBIAL “AocTyT A0 3ac06iB TPaBOBOTO 3aXHCTY
y cdepi 6i3Hecy i mpaB AIOAUHK~ OYAO PO3KPHUTO OApP'EPU Y AOCTYIIL K A€PXKABHUX, TAK
i HepepKaBHUX 3aCO0IB IPaBOBOTO 3axXUCTy y cdepi 6i3Hecy i mpas aropnHu. OKpema yBara
OyAa mpuAireHa rapaHTisIM epeKTHBHOCTI IIPAaBOBOTO 3aXHCTY AASI KEPTB IIOPYIIEHD IIPaB
AIOAMHH 3 60Ky 6i3HeCy, 3aKAAACHUM AO MDKHAPOAHOTO AOTOBOPY 3 6i3Hecy i IIpaB AIOAMHH,
HUHI IPOEKT SIKOTO IepebyBae Ha MiXypsiaoBux obrosopennsx 8 OOH.

IOnisa Pasmemacsa, KaHAMAQTKA JOPHANYHIX HAyK, ACHCTEHTKA KadpeApH Teopii i pirocodii
npasa HanjiomaapHOro ropupudsOro yHisepcurery imeni SIpocaasa Mypporo, morasnyaa
Ha po0AeMaTHKY Oi3HeCy i TPaB AIOAMHU KPi3h FAOOaABHY [IEPCIIEKTUBY LPPOBOI ermoxu.”
ITpeameTOM 06roBOpeHHS, 30KpeMa, CTAAO BUHUKHEHHs HU3KH IIPaB, SIKi IIPETEHAYIOTh
Ha CTaTyC QYyHAAMEHTAABHMX — IIPaBO OyTH 3a0yTHM, MPaBO HA iHTEpHET, IPaBO Ha
a"oHimHicTh. Ti X mpaBa, mo Bu3HaHI $yHAAMEHTAABHMMU I YCIIIIHO YTBEPAMAMCD K
IIIHHOCTI B 6araTboX CyCIiAbCTBAX, OTPUMYIOTb HOBHIL 3MiCT i TAyMadeHHsL. Lle, Harprkaap,
IPHUBATHICTD i cBOOOAA BUpasKeHHs, IPaBoO Ha iHpopMariifo. Yci Ha3BaHi mpasa y cBoiit
peaaisariii 3aAexarsb Bip AOOPOCOBICHOI OBeAIiHKH 6i3Hecy B cdepi IpaB AIOAUHH.

Il. Po3BMTOK KoHUenuii 6isHecy i npaB noguHu B CxigHin EBponi

OcuosHuit poxyc ysaru Popymy 6yao socepepsxeHo Ha kpaiHax Cxipnoi €Bpomnn, Ae
pisenb imnaemenTanii Kepisaux npunnunis OOH 3 6i3Hecy i IpaB AIOAMHHU 3a AMIITAETHCS
BKpAail HU3bKUM. Y PeTiOHi € AMIITe AeKiAbKa TO3UTUBHUX IPHKAAAIB PO3POOAECHHS i IPUIHATTS
HanioHaABHUX IAQHIB Aift 3 6i3HeCY i IpaB AIOAMHU (AuTBa, Yexis, IToapma, CaoBeHis,
Tpysis). Aae ixus peasisanis Ha mpaxTuLi € 6iAHOIO Ha icTOpii ycmixy.

YacTKOBO TaKa CUTYallisl IOSICHIOEThCS THM, IO 6araTo KpaiH periony AOBIHIT YaC BXOAUAH
AO CKAaAy, lepebyBaAH IIip BAAAOO a60 3a3HaBaau 3 60ky CPCP 3HauHOro moAiTudHOroO
11 eKOHOMIYHOT'O BIIAMBY. BiATIOBIAHO, He3BaXKAIOUH HA AOBOAI Pi3HHI iCTOPUYHHI GeKTpayHA,
CUTYyaLlid IIOAO 3abes3medeHHA KOPIIOPaTUBHOI BIATIOBIAQABHOCTI IIOBA)KaTH ITPABa AFOAMHHA
B KpalHaX PerioHy € CXOXOI0.

3a pesyAbTaTaMu 00roBOpeHb, sKi BiaOyAucs y Mexxax XapkiBcbkoro ¢popymy, 6yso
BU3HAYeHO Ti GaKTOpH, AKi € CIIAPHUMU AAS PETiOHY I SKi IIOSACHIOIOTb HU3bKUI PiBeHb
KOPIIOPAaTHUBHOI ITOBAaru NMpaB AFOAMHH i BIATIOBiAAABHOL 6i3HeC-IOBEAIHKH:

7 Aus. Takox Exarepuna Aerixaro, Eaena Bopob6beBa u Kupuaa Tomamesckuit, “Busnec u npasa
YeAOBeKa: IOCTAaHOBKA pobaemsl,” B MexducyuniunapHole uccaedosanus 6 obracmu npas werosexa
(Mumck: Dxonepcrmextusa, 2020), 158-219.

8 Aus. takox HOais PasmeraeBa, “Teopernuni acrekTu 30608’ s13aHb 6i3Hecy y cdepi IPUBATHOCTI:
BUKAMKH 1udpoBoi eroxu,” [Tidnpuemnuymso, 20cnodapcmso i npaso 6 (2019): 235-39.
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YIpoaOB3K TPHBAAOTO MEPiOAY 4aCy OyAa BIACYTHS CBOOOAQ MiAIIPHEMHHIIBKOT AIIABHOCTI.
Tocrmopapcpka AISIABHICTD KOHIIEHTPYBAAACS Y ACP)KAaBHOMY CeKTopi. IcHyBaB sHaunmit
AEPKaBHMM KOHTPOAD 32 BCiMa €eKOHOMIYHUMM IIPOLIECAMH, A€PKaBa MaAa IePEBaAXKAKOYTY
YaCTKY CBOEI y4acTi B eKOHOMIYHHUX IIPOIIeCaX, Y Pe3yAbTaTi 40T0o OYAH BiACYTHI yMOBH AAS
popmyBaHHs y Cy0 €KTIB rOCIIOAAPCHKOI ALIABHOCTI BIAYYTTS BIAIIOBIAQABHOCTI 32 BIIAUB
Ha CyCIHiAbHI BiaHOCHHH. Le 1 3yMOBHAO BKpal HU3bKHII PiBeHb OYiKyBaHb CYCIiAbCTBA
IIOAO BiATIOBiAQABHOI 6i3HEC-TIOBEAIHKH.

AoBruii mepiop po3BUTKY B YMOBAaX HEAEMOKPATUYHHIX IIOAITUYHIX PEXUMIB y perioHi
a60 mepebyBaHHS ITiA 3HAYHUM BIIAUBOM TAKUX PEXHMIB IPH3BEAH AO HH3bBKOTO PiBHS
PO3YMiHHSA LIHHOCTEH AFOACHKOI I AHOCTI Ta IEPCOHAABHOI aBTOHOMII, 5IKi € 6a30BUMU AAS
$opMyBaHHA BiATIOBiAQABHOI 6i3HeC-TIOBeAIHKH; ipes IIpaB AIOAMHHA 6yAa MATIOPSAKOBAHA
AEP KaBHIM IMOAITHUII; KOACKTUBHUM iHTEpeC IPEBAAIOBAB HaA iIHAUBIAYaABHUM / NIPUBATHHUM,
IPaBOBe PEryAIOBaHHS 0a3yBaAOCs Ha MPUHIUII BepXOBEHCTBA ACP>KABHOI BOAL, a He Ha
MIPUHIUII BEPXOBEHCTBA IIPaBa.

ITapiHHS HEAEMOKPATUYHHUX PEXHMIB CTAAO IEPEeAYMOBOIO PO3BUTKY Ta IMOCHAEHHS
IPOMAASIHCHKOTO CYCITIABCTBA, aA€ TOAOBHHM (pOKYCOM yBaru OpraHi3aliiii rpoOMaAsSHCHKOTO
CYCHIIABCTBA 3aAMINAETHCSA ACPXKaBHA AISABHICTH, OCKIABKH CaM€ A€pPKaBa IMPOAOBXKYE
POBIASIAQTHCH 5K ToAOBHA (i 4acTo €AMHA) 3arposa AAS IIpaB AloAUHH. Lle symoBAtOE Te,
IO B PerioHi MOXKHA 3HANTH Ay>Ke Hebararo IPHKAAAIB, KOAM IPABO3aXUCHI opranisaryii
CIIPSIMOBYIOTh CBOIO POOOTY Ha BHUITAAKM MOPYIIEHHS IIPaB AIOAMHHU 3 60Ky 6i3Hecy.
IToaiTH3anis NUTaHb, OB A3aHUX i3 IIPABAMU AIOAUHH, 3AAUIIAETHCS BKPAil IIOMIKPEHO0
B perioi.

Kepisni npuanumu OOH 3 6i3Hecy i mpaB AIOAMHH € 3aTaABHIM iIHCTPYMEHTOM, SIKHI MOYXKe
BHKOPHCTOBYBATHCS II0-Pi3HOMY, II06 3a0e3I1eYNTH BPaXyBaHHs AOKAAbHOTO KOHTEKCTY.
AAst 6araTbox KpaiH perioHy akTyaAbHHMH € Taki 6ap’epu AAsl e eKTHBHOI iMIIAeMeHTaIlil
CTaHAAPTIB y cdepi 6i3HeCy i IpaB AIOAUHH:

Huspkuii piBeHb 00i3HAHOCTI A€PXKABHUX IHCTUTY1i, aKaAeMiYHOI CITIABHOTH, HEYpsi-
AOBHX oprasisanifi, 6isnecy 3 Kepisuumu npunnunamu OOH 3 6isHecy i mpaB AloauHH,
BI/IPO6A€HI/IMI/I CTaHAAPTaMU BiAITIOBIAAABHOIL 6i3Hec-TIOBeAIHKY i iHiljiaTuBaMu, TapHUMHA
IpaKTUKaMH. Y CYCIIAbCTBA Ta 6i3HeCy 3araAOM HH3bKHUI piBeHb PO3yMiHHS TOTO, IO
CTifiKa eKOHOMIYHA AISIABHICTD IIOTpeOye BIATIOBiAQABHOI ITOBeAIHKY 6i3HeCy B cdepi mpas
AIOAMHU. Y PerioHi AysKe IIOMMpPEHUH MiAXiA, KOAU CTAHAAPTH Oi3HeCy Ta ITPaB AIOAMHH
OTOTOXHIOIOTHCSI 3 OAATOAINHICTIO i PO3TASIAAIOTBCS B KOHTEKCTi KOPIIOPATUBHOI COIHiaABHOL
BiAIIOBIAQABHOCTI.

HeaocTarHil piBeHb eKOHOMIYHOTO PO3BHUTKY, 30KpeMa, HU3bKUI PiBeHb AOXOAIB 3Ha-
YHOI YaCTHHM HACEAEHHsI, 3yMOBAIOE CUTYallil0, KOAU BIAITOBIAAABHA 6i3Hec-moBepiHKa He
PO3TASIAQETHCSI CYCIIIABCTBOM SIK OCHOBHUI IIPiOpHUTET. AIOAM OB SI3yI0Th CBOI O4iKyBaHHS

IIEPEBAXKHO 3 A€P>KaBOIO.
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€ aKTyaAbHUMHU PH3MKH i BUKAUKH, 3yMOBACHI BiACYTHICTIO CTIMKHMX A@MOKPATHIHUX
TPaAULin: caabxe I'POMaASHCbKE CYCIIABCTBO, BIACYTHICTD a60 HU3bKUI piBeHb 3a6e3-
IedYeHHs] BEPXOBEHCTBA [IPaBa, BUCOKUI piBeHb KOPYILil y IyOAiYHOMY i IPUBATHOMY
CEKTOpaXx, i, K Pe3yAbTaT, — HU3bKUMI PiBEHDb AOBIPH AIOAEH AO IIPABOBUX iIHCTPYMEHTIB
i BIACYTHICTD 3aIIUTY 3 OOKY CYCIIABCTBA Ha HOBHII CYCIIIABHUI AOTOBIpP, CTOPOHOIO SIKOTO
MaAa 6 cTaTH He TiABKU Aep>KaBa, a i 6izHec. IIpoaoBiKye mepeBaskaTu MaTePHAAICTCHKHI
miAXiA AO 3abe3IedeHHsI MOBAry, 3aXKUCTy i 3abe3nedeHHs npas AoanHu. Cdepa mpas
AIOAVIHHL 1 AQAl OTOTOXXHIOETHCS 31 CPepOr0 060B SI3KIB AEPIKABH.

HapzBu4aiiHO cHABHUI 3B’I30K MiXK Oi3HecoM i Aep>kaBoro. AepKkaBa BOAOAIE 3HAUHUM
KOHTpPOAEM Hap 6i3HecoM, BeAUKHIT 6i3Hec, 3a CBOr0 60Ky, HAMAraeTbcst OyTH “BOYAOBAaHUM
AO IHCTHTYLIi AeP>KaBHOI BAAAY. 3HAYHOIO € CUCTeMa ITyOAIYHHX 3aKyIiBEAb, SIKA 4aCTO
Herpo3opa. KBasiaepaBHHI CeKTOP eKOHOMIKH IIPU3BOAUTD AO BiACYTHOCTI peaAbHOI
3MaraAbHOCTI 1 AIMICHOI MOTHBAIIII AAST 6i3Hecy IMIIAEMEHTYBaTH CTAHAAPTH BiAITOBIiAAABHOI
MOBEAIHKH.

3araAbHUM CTaB BUCHOBOK ITPO Te, 0 AAs KpaiH CxiAHOI €BpOIH BOXKAUBUM € PO3YMiHHSA
TOTO, IIJ0 MOAEAI IIPaBOBOTO PEryAIOBAHHS, IKi BKAIOYAIOTD y Cebe CTaHAAPTH BiAIIOBiAAAD-
HOI 6i3Hec-ITOBEAIHKH, MAIOTh OiAbIle MOKAMBOCTEN AASL €PeKTHBHOIO OAAAHCYBAHHS
KOHKYPYIOUHX iHTepeCiB pi3HUX HeAePXKABHUX AKTOPIB, IIPOIIOHYIOTD GIABII IHYYKi I Al€Bi
IHCTpyMeHTH AAS pearyBaHHs Ha rA06aAbHi Bukauky, Taki sik COVID-19.

© O. Ysaposa, 2021
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Oaena YBaposa. bisHec i npaBa AroAMHN: BiAHOBACHHS AOBipH SIK yMOBa HOBOTI'O CyCIIIABHOTO
AOTOBOPY

Amnorania. HaBepeHo orasa cepii 3axopiB 3 6i31—1ecy i MpaB AIOAMHH, AKi BiA6YAI/IC$I y Mexax
IV XapkiBchkoro Mi>KHapOAHOTO I0puAUYHOTO popyMy y BepecHi 2020 p.

IleHTpaAbHe MUTAaHHS AUCKYCIH, sIKi TpuBaAH yIpopoBx OopyMy, — MUTAaHHS PO MOXKAUBICTD
(a60 HEBIABOPOTHICTb) HOBOTO CYCITIABHOTO AOTOBOPY, CTOPOHOIO SIKOTO, TIOPSIA i3 CYCIABCTBOM
i AepIKaBOIO, MA€ CTATHU bi3HEC, THI1 BIIAMB Ha IOBCSIKACHHE JKHUTTS AFOACH | HABITh Ha CAMY AEPIKABY CTAE
Bce 6iabm cyTTeBHM. BisHeC po3rasinaeThCs sk Ge3ocepeAHit HOCI 0608 I3KIB y cdepi IIpaB AIOAUHH,
0COOAMBO B CUTYALIisIX, KOAH AEPXKaBa € HAATO CAAOKOI0, 106 3a0e3IeYnTH 3aXKCT IIPAB AIOAUHH,
260 KOAH HAETBCSI IIPO cpepy ABTOHOMHOT'O IIPOCTOPY, AO SIKOTO AePKaBa He IIOBHHHA BTPYYaTUCS.

VdacTb y 3aX0AaX B3SIAU HAyKOBIYi, IPEACTABHUKH AEP>KABHUX OPIaHiB i 6i3Hecy, IPOMaACBKUX
opranizanii i3 30 kpaiH cBiTY.

KarouoBi cAoBa: Oi3Hec i TpaBa AIOAVHU; BIATIOBIAAABHA TIOBEAIHKA Oi3HeCy; 30008 s13aHHs y cdepi
IIPaB AFOAMHU; HOBMI CYCITIABHUI AOTOBIp.

Eaena YBaposa. BusHec n mpaBa 4eA0BeKa: BOCCTAHOBAEHHE AOBEPHSI KAK YCAOBHE HOBOTO
001[eCTBEHHOI'0 AOTOBOPA

Annoranus. IIpuBepeH 0630p cepri MepOIPHSTHIAL [0 OU3HECY U IIPaBaM YeAOBEKA, KOTOPbIe
COCTOSIATICD B paMKax IV XapbKOBCKOI0 MeXXAYHAPOAHOTO IOPUAMIECKOTO popyMa B ceHTs0pe 2020 T.

ITeHTpaABHBI BOIIPOC AMCKYCCHIL, IPOAOAXKABIIMXCS B TedeHne Qopyma, — BOIIPOC O BO3MOX-
HOCTH (MAM HEOTBPaTMMOCTH) HOBOTO O6IeCTBEHHOTO AOTOBOPA, CTOPOHOIT KOTOPOTO, HapsAy
C 0611eCcTBOM H FOCYAAPCTBOM, AOAXKEH CTaTh OU3HEC, Ybe BAUSIHYE Ha IIOBCEAHEBHYIO KU3HD AIOAEN
M AKe Ha CAMO TOCYAAPCTBO CTAaHOBUTCSI BCe OoAee CylecTBeHHbIM. BrsHec paccMaTprBaeTcst Kak
HEIIOCPEeACTBEHHDIN HOCUTEAD 00S3aHHOCTEH B 00AACTH IIPaB Y€AOBEKA, OCOOEHHO B CHTYaLHSIX,
KOTAQ TOCYAQPCTBO SIBASIETCSI CAUIIKOM CAQOBIM, YTOOBI 00€CIIeYNTD 3aIIUTY IIPAB YeAOBEKA, HAU KOTAQ
pedb HAET 0 cdpepe AaBTOHOMHOT'O IIPOCTPAHCTBA, B KOTOPOE FOCYAAPCTBO He AOAXKHO BMEIIMBATCSL.

B MeponpHsTHAX IPHHSIAU yYacTUE yIeHbIE, IPEACTABUTEAN FOCYAAPCTBEHHBIX OPraHOB U OM3Heca,
0611eCTBeHHBIX OpraHu3anui u3 30 crpaH Mupa.

KaroueBbre cAOBa: 6U3HeC M [IPaBa YeAOBEKa; OTBETCTBEHHOE [TOBeAeH e O13Heca; 00513aTeAbCTBA
B 00AACTH IIPaB YeAOBeKa; HOBBII OOIIeCTBEHHBII AOTOBOP.

Olena Uvarova. Business and Human Rights: Rebuilding Trust for a New Social Contract

Abstract. A series of events on business and human rights that took place during the IV Kharkiv
International Legal Forum in September 2020 is overviewed.

The central topic of the discussions is the question of the possibility (or inevitability) of a new
social contract, where, along with society and the state, business should become a party. The business’s
impact on the daily people life and even on the state itself is becoming more and more significant.
Business is seen as a direct bearer of human rights responsibilities, especially in situations where the
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state is too weak to protect human rights, or when it comes to an area of autonomous space in which
the state should not interfere.

Society needs to develop mechanisms that would guarantee the compliance of non-state regulation
established by business with fundamental legal values — respect for human dignity, justice, freedom,
equality. The questions of the application of the requirements of the rule of law to the sphere of such
non-state regulation, its role in the moments of democratic transformations in societies, as well as
on the mechanism of “checks and balances” in a situation when business is outside state control are
actualized. Business responsibilities in situations of global dangers should be the subject of an analysis
as well. Corporate responsibility to respect human rights, human rights due diligence, non-state
remedies to protect human rights — these and other concepts that are becoming an integral part of
legal practice today require rethinking from legal theory.

Scientists, representatives of government entities and business, civil society organizations from
30 countries took part in the events.

Keywords: business and human rights; responsible business conduct; human rights obligations;
new social contract.
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IHOOPMALIA OJ14 ABTOPIB

Pepxoaeris mpuiiMae A0 PO3TASIAY CTATTi, IIEpeKAAAM, PelleH3ii, OTASIAH, iHpopMaIliro
Ipo NOAil y mapuHi ¢pirocodii mpaBa Ta 3araAbHOI Teopii mpasa.

CraTTi MalOTh MiCTUTH HAyKOBY HOBHM3HY, BPaXOBYBaTH IPOBIAHI CydacHi my6baikamnii
3 BIAIIOBIAHOI IIpOOAEMATHKH 1 iCTOPIIO I pO3TAsIAY, BIAITOBiAATH HAYKOBOMY IPO (iAo
XKYPHaAy. 3 TEKCTY Ma€ OyTH 3p0O3yMiAo, SIKy IpobOAeMy ITOCTABACHO, SIKOIO € MeTa CTaTTi
Ta SIKi BUCHOBKH 3 II0OCTAaBAEHOI IIPOOAEMH 3pOOAEHO.

PimeHHs MOAO MOXAUBOCTI IPUMHATTA AO APYKY 3AIMICHIOETbCA 3a pe3yAbTaTaMu
“MOABITHOTO CAIIIOr0” perjeH3yBaHHs.

ITepeapyk omy6AiKOBaHUX MaTepiaAiB )XypHAAY 3AIICHIOETHCS TIABKH 3 AO3BOAY aBTOpPa
i peaakmil.

ITiaroToBKa Ta MOAQHHS PYKOIHCY

Pykonuc mopaeTbest yKpaiHChKOI0, AHTAIMCHKOI0 a60 POCIFICHKOI0 MOBAMHL.

Pyxomuc nosuHeH MicTHTH:

1) indpopmarito po aBTOpa yKPaiHCHKOIO Ta aHTAiHIChKOI0 MOBamu (TIpisBuie, iMs, 10
6aTbKOBi, HAYKOBHII CTYIIiHb, y4eHe 3BaHHS, MiClje OCHOBHOI pOOOTH, T0CaAd, MOMITOBA
aApeca, eAeKTpoHHa appeca, Homep Teaepory, ORCID ID);

2) OCHOBHHIT TEKCT CTATTi;

3) 6i6aiorpadiio;

4) iM’s1 Ta TIpi3BUINe ABTOpPa, HA3BY CTATTi, AHOTAI}il0 Ta KAKOYOBi caoBa (5-10 cais)
TpboMa MoBaMH (yKpaiHChKa, pocificbKa, aHTAICHKA).

Yest indopmariist TOBHHHA MICTHTHUCH B 0OAHOMY daiiai y popmarti .doc abo .docx. Hassa
¢ailAy Mae CKAAAATHCA 3 IPI3BUINA aBTOpA Ta IepIIUX 3—4 CAiB Ha3BH.

PexomeHAOBaHHI 06car pykonucy — Big 20 A0 40 Tuc. 3HakiB (32 MOroAXXeHHAM
3 pepaxiiero — Ao 60 Tuc. 3Ha1<iB).

SIKIIO y CTAaTTi BUOKPEMAEHO TeMaTuuHi po3piau (6axaHo), TO cAip 3acTOCOBYBaTH
HyMepyBaHHS pUMCHKUMH ITHPPAMH.

IToast — 2 cm, BiacTym Bip AiBoro kpato — 1 cm, mpudt Times New Roman, po3mip mpué-
Ty 14, MixxpsiAkoBuit iHTepBaa — 1,5. Bibaiorpadist Ta anoTarii moparorscs mpudrom 12.

Marepiaan opar0ThCst eAeKTpoHHOIO nomToo philosophyoflawjournal@gmail.com.

Hanuncauus anoTanii

ITy6aikanist He aHTAICHKOIO MOBOIO CYHPOBOAXKYETHCS AHOTAIIIEI0 AHTAINCHKOIO
MOBOI0 o6csiroM He MeHII sik 1 800 3HaKiB, BKAIOWAIOYM KAIOYOBi CAOBA; IMyOAikaris He
YKPaiHCHKOIO MOBOIO CYIIPOBOAXKYETHCS AHOTALIEI0 YKPAIHCHKOIO MOBOIO 06CIIoM He
MeH1 sk 1 800 3HaKiB, BKAIOUAIOUM KAIOUOBi CAOBA. 3 TEKCTY aHOTAIii Mae 6yTH 3po3yMiAo,
SIKy IIPOOAEMY IIOCTABAEHO, Y YOMY IIOASITA€ OCOOAUBICTD AOCAIAHHUIIBKOTO IIAXOAY, SIKi
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BHCHOBKHU 3pOOAEHO Ta B YOMY IIOASITA€ IX HAyKOBAa HOBH3HA. AHOTALISI AO OAEMIYHOI
CTaTTi Ma€ MiCTUTH OIIKC ITOAEMIYHHX ITO3UIfiM.

Odopmaenns 6i6riorpadii

Bibaiorpadiro HeoOXiAHO PO3MILIyBaTH [ICASI TEKCTY CTATTi Ta CKAAAATH 3riAHO 3 ukazo
cmuav: sunocku ma 6ibriozpadis (Chicago style: notes and bibliography). Aus. https://
www.chicagomanualofstyle.org/tools_citationguide/citation-guide-1.html. Axepeaa
posMmimyrorbest 3a aadasirom. Hassu sxypHaaiB ckopouysaru He morpi6Ho. Crucox Bu-
KOPHUCTAHHUIT AXKepeA Ma€ 6y TH HappykoBaHuii 3 BucTynom 0,5 cm. Bibaiorpadis moaaerscst
Aarununero. OMUC KUPUAMYHHX AKepeA HeOOXiAHO IIepPeKAACTH aHTAIMCHKOIO Ta 3a3Ha-
YUTU MOBY opHriHaAy. Ha3Bu mepiopAnYHUX BHAQHD Ta BUAABHHIITB He [IePEKAAAAIOTHCS,
a TpaHcaiTepyroTbcs. Hanmpukaap:

Sartre, Jean-Paul. Being and Nothingness: An Essay on Phenomenological Ontology.
[In Ukrainian.] Kyiv: Osnovy, 2001.

HasBu Axepea MOBaMy, SIKi BAKOPUCTOBYIOTb AQTHHHUITIO, HA aHTAIFICBKY He [IePEeKAAAAIOTHCSL.

ITicas cimcky pAxepeA AATHHUIIRIO TOAAETHCS TOM CAMHM CIIMCOK MOBAMH OPHUTiHAAY.

IIpaBnAa nuTyBaHHSA i MOCHAAHHS Ha AJKepeAa

Y TexcTi cTaTTi MalOTh OYTH AOTPHMAHI 3araAbHi IIPaBHAA IIUTYBAHHS 1 IIOCHAAHHS
Ha BUKOPHUCTAHIi AXepeAa 3TiAHO 3 Yukazo cmuav: éunocku ma 6ibriozpagis. Tlocuaanns
Ha HOPMATHMBHi aKTH Ta CYAOBi CIIPaBU IMOAAIOTHCSA 3TIAHO 3 MDXKHADOAHUM CTHUAEM LIUTY-
BaHHS Ta OCHAQHHS B HayKoBux po6otax Ockora cmuas (OSCOLA Style). Aus. https://
www.law.ox.ac.uk/sites/files/oxlaw/oscola_4th edn_hart 2012.pdf (c. 13-32).

Heo6xiAHO BUKOPUCTOBYBATHU MIAPSIAKOBI 6i0Aiorpadiuni MOCHAAHHSL, SIKi TOAQIOTHCS
MOBOI0 opuriHaay. ITip Yac HyMepyBaHH IAPSIAKOBUX 6i6AiOrpadivHIX OCHAAHD HOTPIOHO
3aCTOCOBYBATH HACKPi3He HyYMepyBaHHs B MeXaX yciel cTarTi apabchbKuMH LUppaMH.
ITiapsiAkoBi 616Ai0rpadivHi MOCHAAHHS IOBUHHI Oy TH HAAPYKOBaHi 3 BUPiBHIOBAHHSIM IO
mupuHi; mpudr Times New Roman, posmip mpudty — 10, Mmibxpsaxosuii inTepsaa — 1,0.

AASI BUAIAGHHS B TeKCTI IIUTAT BUKOPUCTOBYIOTBCS AQIIKH “...”. SIKIIIO B IIMTOBAaHOMY TEKCTi,
Y3STOMY Y AQIIKH, € iHIIi IIUTYBAaHHs Ta iHII CAOBAa a60 BUCAOBH, 1JO MAIOTh YXKUBATUCS
B AQIIKAX, AOLIiAbHO BUKOPUCTOBYBATH Pi3Hi AAIKu — 30BHimHi “...” i BHyTpimHi ... ITurara,
SIKa CKAAQAQETHCS 3 ITSITH 1 OiAblle PSAKIB TEKCTY (6A0KOBa TIUTaTA), MOAAETHCS B TEKCTi
3 HOBOTO psiaka 12 mpudToM 3 a63aIIHIM BIACTYIIOM 3AiBa AAs BCi€l IpuTaTH i He GepeThest
B Aanku. ITepea 6AOKOBOIO IIUTATOIO Ta ITiCAS Hel i@ OAMH PSIAOK BIACTYILY.

SIK110 aBTOP CTATTi, HABOASYH ITUTATY, BUAIASIE Y Hill AeSKi CAOBA, pO6I/ITbC}I CIlelliaAbHEe
sacrepexeHHs, Hamp.: (kypcus miit. — C. L).
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