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Bil T0JIOBHOI'0 PEAAKTOPA

Cepriit MakcumoB*
Illanoeni yumaui!

APYTOMY BHITyCKY XypHaAy 3a 2019 p. pOAOBXKYETHCSI OOrOBOPEHHSI TEMHU Pi3HO-

MaHITHUX BUKAMKIB IIPaBy, 10 HECe CyYaCHUM CKAAAHUM CBIT i AKi CIIOHYKAIOTb AO

TIepeoCMUCACHHS KAIOUOBUX Tpobaem dirocodii i Teopii mpasa (abo mpobaem yn-
AAMeHTaAbHOI opucnipyaeHii). Hacamrmepe 11e crocyeTbcs mybaikaryii crareit i py6pu-
Kot «IIpaBo y MiHAUBOMY CBiTi>», TEMaTUYHO [OB SI3aHUX i3 mepuM BceykpaiHcbKkuM
KPYTAHM CTOAOM 3 pYHAAMEHTAABHUX ITPOOAeM fopucnpypeHiiil «IIpaBo: MiHAMBHIT KOHIjEIIT
y MiHAuBOMy cBiti» (Xapkis, 1819 ksitHsa 2019 p.), a Takox my6Aikanii mepexaaais mae-
HAapHHUX AonoBipeit BeeciTHbOTO KOHTpecy 3 dpisocodii mpasa i coriaabnoi pirocodii «Mup,
3aCHOBAHHUII HA IIPaBaX AIOAMHU>, 110 BiaAOyBcst y aumai 2017 p. y Aicaboni, ITopryraais,
y BiaTIOBipHI# py6puri. Orasian 060x 3aX0AiB O6yAu omy6AiKOBaHI y MHHYAOMY BHITYCKY
JKYPHAAY.

ITounHar04H 3 IIbOTO HOMEPA, AOAAIOTHCS HOBi TeMH AASI OOTOBOPEHHS, IO OYAH Y LIeHTpi
yBaru Ha OCTaHHbOMY BcecBiTHbOMY KOHIpeci 3 ¢pirocodii mpasa i coriaapHoi dpirocodii
«TianicTs. AeMokparist. PisHOMaHITHICTb >, sIkuit BiAOyBcst y aumai 2019 p. B MicTi AtoniepH,
IBeitapis. AeTaAbHHUIT OTASIA LIbOTO GOPYMY IIPEACTABACHHI y pyoOpuLi « HaykoBe uTTsi>.
I xoua 1M MaTepiaAOM 3aBepIIYETHCS BUITYCK Ky PHAAY, aA€ II[OAO HOr0 BaXKAMBOCTI cripa-
BeAAUBUM OyTe BiaoMuil BucaiB: «Last but not least>. 3 nyporo BuIrycky Mu Takox 3aro-
YATKOBYEMO ITyOAIKaIlif0 B KOXKHOMY HOMEPI AKX MaTePIaAiB aHTAIFICBKOIO MOBOIO, PO3-
[IOYHMHAIOYY i3 CTaTeil YAeHIB pepKoAerii Hamoro xypHaay KoctsaTuna Topobus i Yabu
Bapru.

Howmep mounsaeTscs i3 mybaixanii crarti €Brena Bypaas «KonnenT npasa: Mexi Mis-
AUBOCTi>, B sIKifl BiH BiApearyBaB Ha IIOCTAHOBKY KAIOYOBOI IIPOOAEMHU KPYTAOTO CTOAY IIPO
MIHAMBICTbD IIPaBa 3 TOYKH 30PY TEOPETHKA IIPABA i AOBOAUTD AYMKY IIPO Te, [0 MiHAUBICTD
KOHILIEIITY ITpaBa — Pid AOBOAI BIAHOCHA, 2 B IIEBHOMY pPO3yMiHHI 1 HeMOXXAHBA. ABTOp, BiAO-
MUIl CBOEIO PUXUABHICTIO AO COLiOAOTIYHOTO MAXOAY AO TpaBa (y MHHYAUX HOMepax

* Ceprit IBanoBuY MaKCHMOB, AOKTOpP IOPHAUYHUX HaYK, Ipodecop Kapeapu Teopil i pirocodil
npasa, HanionaapHuit sopupuuHuil yHiBepcuteT iMeHi SlpocaaBa Myaporo, 4AeH-KOpeCIoHAEHT
HanionaapHoi akapeMii mpaBOBUX HayK YKpaiHM, TOAOBHHI peAakTOp Ky pHaAy «Dirocodismpana
isaraapHa TeOpisimpaBax.
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BI[1 F0JI0BHOM0 PEJAKTOPA

JKYPHaAy HUM 6on ony6AiKOBaH0 IIUKA CTaTel, IPUCBAYEHUX TEMI CIIiBBIAHOIIEHHS KOH-
$AiKTYy i IpaBa), AASt METOAOAOTIYHOTO OO PYHTYBaHHS CBOE] T€3U IIOEAHYE iACI0 KAIOYOBO-
IO 3HaYeHH KOHPAIKTY AASI TOSCHEHHS reHe3u Ta QpyHKITIOHyBaHHS IIPaBa i3 KeAb3eHiBChKIM
MAXOAOM AO IPMPOAH IIPAaBOBOI HOPMAaTUBHOCTI.

Inmra Bepcist inTepmpeTartii MiHAMBOCTI KOHIIENTY IIpaBa 3 IO3UILIiH yxXe pirocoda rmpasa
IpeACTaBAEHA B CTATTi TAKOXK KUIBChKOro aBTopa Oaexcanapa TkaueHka, SKuil IpOroAoIrye
«IPOIJAHHA>» CYYaCHOI AIOAMHH K 3 IIPaBOM, TakK i 3 dirocodi€ro y iX 3BUYHUX 3HAYCHHSIX.
AsTop, 3BepTarounch A0 pirocodii M. [aiiperrepa, crBepaKye, 110 IpaBo BUCTYTIAE IIOCEPeA-
HUKOM MDK Oy TTSM i AFOAUHOIO, @ TOMY OYTTSI IIPUBAACHIOE AIOAMHY 32 AOTIOMOTOIO IIPaBa.
Tun TexHiYHOI LMBiAi3aIil, IITO CKAAAAETHCS CbOTOAHI, He MOXe MATH BiAIIOBIAHOTO HOMY
IIPaBOBOTO IIPOCTOPY. TparidHe KOAO aBTOPCHKOI KOHIIEMITii 3aMUKAETHCS TUM, IO HeCyMic-
HICTb IIpaBa i TeXHiKHM 3HAMEHY€E COOO0I0 MOPA3KY i YCyHEHHS MOXXAUBOCTI $pirocodii-sik-
codicTuru, TO6TO HeMeTadi3HIHOTO MUCACHHSI.

AHAAITHIHOMY BUKAQACHHIO OKPEMHX IO3HIIiHM CyJaCHUX HIMEI[bKHX aBTOPIB IIOAO IIO-
HSTTS AFOACBKOI TipHOCTI Ha mouarky XXI cT. mpucBsdeHa CTaTTs XapKiBChbKOTO iCTOpHKA
dirocodii Ta mpaBoBoi Aymku Boroanmupa A6amHika. AKTYaAbHICTb CTATTi AAS yKpaiH-
CBKOTO CYCIIIABHOTO KOHTEKCTY 3yMOBA€HA 0COOAMBICTIO cuTyawil B cydacHiin HimeuunHi,
IO TIOASITA€ B HAsBHOCTI 3aTaAbHOHAIiOHAABHOTO MIXKIIPEAMETHOTO AMCKYPCY AIOACHKOI
riaHOCTI (3 akiieHTOM Ha Pir0CcOii MpaBa), AKUIT KUBUTHCS CEPHOZHUM CTABACHHSAM AO
nepmroi crarti OcroBHOro 3akoHy ®PH 1po HeAOTOpKaHHICTD TIAHOCTI AIOAMHIL.

Crarrs Kocrsaarnna I'opo6ns, acnipanTta Yaisepcurery I'poninrena, Hiaepaanau, mpu-
CBsTI€Ha CIIPO6aM MeTapOPUIHOTO OCMUCAEHHS MDKHAPOAHOTO IpaBa. 30KpeMa, KpUTHIHO-
AHAAITHYHO PO3TASAAIOTHCA i TOPIBHIOIOTHCS Bi3yaAbHi MeTapOpHU: IIpaBa B3araai K Aepesa,
B SIKOMY KOXKHa «TiAKa>» IIOCTA€ K OKpeMa raAysb IIpaBa i BCi raAysi 3epHaHi 3a paxyHOK
«CTOBOYpa>; 30psHOrO Heba, B IKOMY HOPMH MDKHAPOAHOTO IIPaBa € PO3KMAAHHUMU 3ipKa-
MU Ha TAl TOAITHYHOI « TeMPSIBU>; MDKHAPOAHOTO IIPaBa SIK FAAAKTHKH, B SIKiil KOXKeH 00 €T
Ma€ aBTOHOMHe IPaBiTallifiHe IT0A€, 2 YUM OiABII BATOMHM € TaKUIl 00 €KT, TUM CHAbHiIIIe BiH
BIIAMBA€E Ha AOBKOAMIIHE CEPEAOBHIIE.

¥ crarTi xapkiBcbkoi pocaiaaui Karepuan Bypsakoscpkoi «Bumora mocaipoBHOCTI:
3MICT i POAB Y IIPAaBOBOMY PeryAIOBaHHi» 3p0OAeHa CIIpoba 3’ICyBaTH 3MICT Ta POAb IOCAi-
AOBHOCTI SIK BUMOTH, IO BUIIAMBAE i3 IPUHIIMITY TPAaBOBOI BU3HAYEHOCTi. ABTOpKa A€MOH-
CTpye€ iMIAiKamii MOCAIAOBHOCTI Ha PiBHI HOPMOTBOPYOCTI, 3aCTOCYBaHHA IIPaBa Ta TAyMa-
YeHH: IpaBa, MiAHIMAa€ MUTAHHA IIPO POAb IIOCAIAOBHOCTI y MeXKaX FOPU30HTAABHUX IIPaBO-
BIAHOCHH i CTaBUTD 3aBAQHHS 3'ICYBaTH, SIKY iHCTPyMEeHTAAbHY LIiHHICTb Hece Ijsl BUMOra 3a
YMOBH 11 AOTPMMAHHS Ta SAKi HACAIAKH AASI TIPAaBOBOI CUCTEMH Y Pasi il HeAOTPUMAHHS.

Ao aHaAi3y mpo6AeM MPUPOAM IIPaBa B CYy4aCHOMY CBITi IPUMUKA€E CTATTS BIAOMOTO
YKpaiHCBbKOTO TeopeTHKa i pirocopa mpapa Mukoan Ko3ro6pHm, y sikiit mpocTexeHi cKAaA-
Hi i HeOAHO3HAuHI BiAHOCHHU $irocodii mpaBa i MpaBO3HABCTBA 3 HAYKOIO Ta 3AiMCHEeHa
crpo6a pO3KPUTH CIIIABHI PHCH i BIAMIHHOCTI MDK HUMH. Y LIbOMY 3B SI3KY IIAAQHI KPUTHY-
HOMY aHaAi3y icHyIoui y $¢irocodChKiil i OPHAMYHIN AiTepaTypi paAMKAABHO-TIPOTHASKHI
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Ceprivt Makcumos

IIAXOAM AO iHTEpIIpeTalil IbOro IMTAHHA: K Ti, IO 3aePeYyIOTh CIIOPIAHEHICTh HAYKH
i gpirocodii mpaBa, 3BOASYH il AO iaeoAorii, Tak i Ti, 3ripAHO 3 sikuMH dirocodis mpasa pos-
TASIAQETBCA AK HAyKa, IPUHITUIIOBO BiAMiHHA BiA TPaBO3HABCTBA, K€ OTOTOXXHIOETHCA BH-
KAIOYHO 3 «IOPUAMYHOIO0 AOTMATHKOI0>. Ha 0CHOBI TpoBeAeHOro aHaAi3y pOOHTHCS aBTOP-
CbKMIT BUCHOBOK IITOAO CIIiBBipAHOIIeHHS $pirocodii mpasa i3 Haykoro.

Y apyriit pybpurii «Mup, 3acHosanuii Ha npasax Ao 0uHu> IPOAOBKEHO ITybAiKariifo Iepe-
KAaAiB maeHapHUX AontoBiaeit XX VIII BeecBiTHboro koHrpecy 3 ¢pisrocodii mpasa i coian-
Hoi ¢pirocodil, mo BiabyBcst y Aicabowi, [Topryraais: Bpasiza Bikca i Koncranrinoca Iama-
reopriy.

LleHTpaAbHMM IUTAHHAM, HaA IKUM po3ayMye mpodecop npasa i pirocodii YHiBepcuTe-
Ty Minnecorn, CIIIA, Bpasia Bikc y crarTi «IIpaBa AropAuHH, MUp i B3a€MO3B 130K MK
MOPaAbHMMH i IOPUANMHIMHE TIpaBamu> (mepekaapad — OaeHa YBapoBa), € IUTaHHS IIPO Te,
49U 3aA€XKHUTD IIPABO Y CBOill HOPMATHUBHIM CHAI Bip MOpaAi. Y IOILIyKy BIiATIOBiAl aBTOp 3Bep-
TAETHCS AO AHAAI3Y ITIAXOAIB, IO y CBOIX pOOOTAX 3aIIPOIIOHYBAAU BIAOMI TEOPETHKH i $pir0-
codu IpaBa, sIKi MPeACTABASIOTH piHi Tewil mpaBoposyminHs. Cepea Hux: Axxepemi Boaapos,
Tep6epr I'apt, Mapxk I'pinbepr, I'anc Keansen, I'ycras Papbpyx, Axosed Pas, Asxon Poas,
Awmapris Cen, Axon QinHic Ta iH.

¥ cTaTTi npo¢ecopa npasa APiHCHKOrO HalliOHAABHOTO yHiBepcuTeTy iMeHi KamoaicTpii
KoncranTtinoca [Manareopriy «Bixenti Ta Hamti 0608’ sa3ku>» (nepexaapau — Karepuna
BypsKOBCbKa) MOSACHIOETHCS GaUeHHs MACTAB MOPAABHHX Ta IOAITUYHHUX 06OB SI3KiB, 1O
ICHYIOTb Y HaC SIK TPOMAASIH CBOIX A€PJKaB III0AO 6i>KeHIIiB. ABTOD BBa’Kag, o MU 30008 g3aHi
3aXHUIATH i IPUXUIIATH ODKEHINB He AUIIe SIK AFOAM AIOAEH, a i SIK TPOMAASIHH, IO MAIOTh
IIPHUBiA€] XKUTH B YIIOPSAKOBAaHHMX IIPAaBOM CYCITIAbCTBaX.

Y pybpuni «Auckycis> mybaikyeTbes rocTpornosemivna crarts Yaéu Bapru, nosecsoro
npodecopa IncTuryTy dpisocodii nmpasa Karoammpkoro yriBepcurery Yropmunu ta IncTu-
TYTY IIPAaBOBUX AOCAiAXKeHDb YTOpChKOI akapeMil HayK, B Kiil BiH OL|iHIOE CyYaCHMII CTaH
KOHIJEIITY BEePXOBEHCTBA IIPaBa SIK TpaHCPOPMAILio iaeasy A0 ipoAy. Bin Hanoasrae Ha Tomy,
IO YHIBEPCAAi3alis bOro KOHIENTy IPU3BOAUTD AO MOTO AErpaAaliil, TOMy IO He BPaxo-
BYIOTbCSI KyABTYPHI Ta iCTOpHYHI 0COOANBOCTI peaaisariii BepxoBeHCTBa mpasa. TuM camum
BiH IIPOTHCTABASIE TAPAAUTMI «HAB I3yBAHHS»> BEPXOBEHCTBA IIPaBa IIAPAAUTMY HOTO «BHU-
poIyBaHH>».

Py6puka «Busnauni nocmami> npeacTaBAeHa IEPEKAAAOM APYToi 3HauHOI poboTu Bep-
Hepa Majixodepa — 0AHOTO 3 IPOBIAHMX ITPEACTABHUKIB HiMeIIbKOTO MiCASBOEHHOTO IIpa-
BOBOTO eKk3ucTeHtiaaiamy (mepexaasay — Onekciit Cros6a). [Toaemizyroun 3 TpaguIitHIMU
MOTASIAAMH Ha IIPUPOAHE ITPABO, KOAH OCTAHHE OCATAAOCA K BUKAIOYHO L[iHHICHE YTBOPEH-
Hs1, Beprep Maiixo¢ep mparte 3po3yMiTu IpaBo sk Oy TTEBe SBHIIe, sIKe iCHy€ He B ACOHTO-
AoriyHoMy cBiTi HaaexxHOTro, aAe y HalroMy MOBCSIKAGHHOMY COIiaAbHOMY CITiBiCHYBaHHI
3 iHIIMME AIOABMH. BUKAIOUHO ATOAMHA, SIKa ICHY€ SIK BiATIOBiAQAbHA Ta ITOCTaBAEHA Ilepe
CUTYAIIi€10 BIABHOTO BHOOPY, MA€ MO>KAMBICTD BUPIIIKTH, IO TaKe IPHPOAHE IIPABO SIK ITpa-
BO eK3HUCTeHIJilHe.
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BI[ F0JI0BHOM0 PEJAKTOPA

Y py6puni «Peyensii> Cepriit MakcumMoB pae onuc KHUTH «L]iHHiCTS Ta MeTa IpaBa>,
mpucBsiueHol 60-piudio Bip AHS HapopxeHHS Moprimepa Ceasepsa, pereHT-podecopa
yHiBepCcuTeTChKO1 cucTeMu MepiseHaa, Ipodecopa mpaBa IOPUAUYHOTO PaKyAbTETY Ta
aupexTopa LleHTpy Mi>XXHApOAHOTO Ta MOPiBHAABHOIO IIpaBa YHiBepcuTeTy baariMopa
(CIIA), npesupenta MixxHapoaHOi acoriarii ¢pirocodii mpasa i coniaabroi pirocodii
(2015-2019), Bitaaiit Cepborin anaaisye amict Mosorpadii [anuu Xpucrosoi «Ilosutus-
Hi 30008 SI3aHHS AepKaBU y Cdepi IIPaB AFOAUHU: CYYaCHI BUKAUKU > SIK CBOEYACHOTO i IPYH-
TOBHOTO BiAT'YKY Ha HOBIiTHi BUKAMKH Y cepi ITpaB AIOAUHH, IO [TOCTAAH IIepeA CBITOBOIO
CIIIABHOTOIO Ha nmoyaTky XXI cT.

Y HacTynHOMy HOMepIi Iy6AiKarifo crareii 3a Temoio «IIpaBo y MiHAHBOMY CBiTi>» Ta
TeMoto «MHUp, 3aCHOBaHMI1 Ha TIPaBaX AIAMHU> (TlepeKAAAH TAEHApHUX AOTIOBiAeit Bee-
CBiTHBOTO KOHIpecy B AicaboHi) 6yae mpoaoBxeHo. BoaHouac nepiry py6puky 6yae AOTIOB-
HEHO CTAaTTSAMH, Y AKMX KOHIIEIIT [IPaBa PO3KPUBAETHCA Yepe3 CIBBIAHOMIEHHS i3 KOHT-
PapHUM KOHIJENITOM HeIIpaBa, a pPyOpHUKy ITepeKAaaiB 6yae poomoBHeHO pomosiasimu Konrpe-
cy B AtonjepHi. PepakijiliHa KOATisl 9aCOMUCY 3aIPOIIYE AO CIIBIpaIii BITYM3HAHUX
i 3apy6i>1<HHX $irocodis, TeOpeTHKIB IpaBa, AOCAIAHUKIB raAy3eBUX IOPUANYHUX AMCIUIIAIH,
IOPHCTIiB-TIPaKTHKiB, YUI HAYKOBi PO3BIAKU CAY>KUTHMYTD IIOAAABIIOMY PO3BUTKY Ta IIOITY-
ASIpU3aIil AOCAIAXKEHD TEOPETHUYHHUX i MPUKAAAHUX npo6AeM IOPUCIPYAEHILIi, yKpalHChKOI
HayKH B I[iIAOMY.
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MPABO Y MIHJINBOMY CBITI
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KOHLENT NPABA: MEXKI MIHJTUBOCTI

|. 3BiaKM TaKa TeMa. MiHnuBicTb?

eMa 11i€l cTaTTi 06yMOBAEHA TEMOIO KPYTAOTO CTOAY «IIpaBo: MiHAMBHIT KOHI[eNIT
Y MiHAMBOMY CBiTi>», o Bip6yBcs y Tpasui 2019 p. y M. Xapkosi (opranizatopu —
HanionaapHuil opupndHui yHiBepcuTeT iMeHi SIpocaaBa Myaporo, HamionaapHa
aKaAeMisi IpaBoBUX HayK Ykpainu). DakTuaHO Take pOPMYAIOBAHHS € TBEPAKEHHAM IIPO
Te, IO 3MiHU Y COLIiaAbHOMY CEepeAOBHILI, B IKOMY Ai€ IIPAaBOBHI PETYASITOP, 00YMOBAIOIOTD
3MiHM B pO3yMiHHI CAaMOTr0 ITpaBa K o6’ekTami3HaHHS (amxe KOHIIENT — Ile MeTa i pe3yAbTaT
nisHaBaABHOTO mporecy). Mo AHMBO, AASI TOAIGHOI IOCTAHOBKY IUTAaHHS i iICHYIOTb NIeBHi
nepeaymoBu. CUTyaLisly CBiTi Ha CbOTOAHINITHIM AGHD Ay>Ke CYIlepedANBa, HECTAHAAPTHA,
IIBUAKOIIAMHHA; IPAKTHKA IPAaBOBOrO PEryAIOBAHHS — YaCTO HelleBHA, HeCTA0iAbHA,
BiATaK — MaAOepeKTHBHA, 0COOAMBO B KpaiHAX 3 HEYCTAACHOIO IIOAITHYHOIO Ta IIPAaBOBOIO
cucremamu (YKkpaiHa, Ha KaAb, € caMe TaKOI0). 3 OTASIAY Ha 3TapaHe MEUMOBOAI MOXXe BU-
HUKHYTH AyMKa, Y4 He 3MiHIOE€THCS Pa30M 3 TAKOK HEOAHO3HAYHOIO COIlia AbHO-IIPaBOBOIO
IPaKTHKOIO i caM KoHLenT (MOHATTs) mpasa. | Ko 3MiHI0ETbCA, TO SIK came. ] 1K, BAacHe,
KOHIIENT 3MiHMBCS Ha ChOTOAHIIIHIN A€Hb.
3rapaHi mATaHHS caMi 1o cobi € CKAAAHMMH, 6araToacreKTHUMH, BOHU MOXKYTb CTAHOBH-
TH IIPEAMET I'PYHTOBHUX AHCKYCiil i 06roBOpeHb y IMpOKOMY CrieKTpi muTanb (1o i 3acBip-
4ye, 30KpeMa, A0GipKa MaTepiaAiB, HATOTOBACHHX 32 Pe3yABTaTaMU POGOTH KPYTAOTO CTOAY).!
Merta 5x AQHOI POOOTH — AEIO 3BY3HUTH i YTOUHUTHU apeaA LUX AUCKYCiil depe3 AOBEACHHS
TOTrO, [0 MiHAMBICTb KOHIIENTY (y AQHOMY BUITAAKY — KOHIIENTY npaBa) — Ppi4 AOBOAI Bip-
HOCHA, a B IIEBHOMY PO3YMiHHI — HEMOXXAWBA.

Il. MoHATINHMIA MOHI3M

41 € NpUXMABHUKOM <IIOHATIHHOTO MOHi3MY > — CTApOrO i Ay>ke IIPOCTOTO KOTHITHBHOT'O
MPHUHIIMITY, CYTHICTD SIKOTO MO>KHA BU3HAYMTH KOPOTKO: OKPEMOMY SBHILY — OKpeMe IOo-
HATTS (i BIATTOBIAHO — TepMiH). ITTo o3Havae: AKIIO 3rapaHe sIBUILE B TUX YU iHITUX 30BHIII-

* €sren Boaopumuposud Bypaait, kanpupat oopuandHux HayK, Koncruryninaui Cya Ypainm.
Evhen Burlay, Candidat of Legal Sciences, Constitutional Court of Ukraine.

e-mail: eugnbr@gmail.com

! Aus.: Qyndamenmanrvhi npobremu opucnpydenyii. ITpaso: minausuii konyenm y minaugomy céimi: Teau
Aomnosipeit Bceykpaincbkoro kpyraoro croay (19-20 xsiras 2019 poxy, M. Xapkis), peakoa. Cepriit
Maxcumos, Haraais Caroxina, Karepuna Bypskoscpka (Xapkis, 2019).
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KOHLEMT MPABA: MEXI MIHINBOCT!

HiX MPOsIBaX CIMIOCTEPIira€Thcs AK GaKT, TO MPHU MO0 ONMCAHHI Ta BUBYEHHI € MAIPYHTS AAS
3aCTOCYBaHHS BIATIOBIAHOTO MOHATTS (KOHKPETHOTO 3HauYeHHs, 3adiKCOBAHOTO y TepMiHi).
I HaBIaKy: 3aCTOCYBAHHS MOHATTS 30008 5I3y€ IIYKATH BiATOBIAHI IPOSIBH PeaAbHOCTI,
TO6TO BHOKPEMAIOBATH HAAKHUMI IACHTUIHHIM 00’eKT Ti3HAHHA (OAHe ¥ Te 3K SIBUIIE, IO
AocaipxyeTbes). To6TO, KO OHATTS BXKUBAEThCS, AASL LIbOTO MA€ Oy TH KOHKPETHA OHTO-
AOTiYHA OCHOBA, iHAKIIE IPOTIeC 3aCTOCYBAHHS MOHSTTS (BTIAGHOTO Y BiATIOBiAHil TepMiHO-
AoTii) PUBHKYE CTaTU CAOBECHOIO BIIPABOI0, IO He Ma€ 0COOGAMBOTO Mi3HABAABHOTO 3HAYEH-
HsL. SIKIIO Takoi OCHOBH HeMa, a € IOCh iHIe, Tpeba BCTAHOBAIOBATH 1 pO3BHBATH iHIIIe IIO-
HATTA i BIAIOBiAHO — iHIIY TepMiHOAOTIIO, A2Al — BiaIOBipAHY Teopito (posropuyte
TOSICHEHHSI IOHSTTSL). AOTPHMYBATHCS TAKOTO MAXOAY HEOOXIiAHO IOHAfIMeHIIe: a) AAS
HAAEXHOI AOKaAi3arlii 06’€KTa, 0 Mi3HAETHCA i AOCAIAXKYETDCS; 6) AASL PO3BUTKY CaMOTO
KOHIIeNTy (KOHLIeNT PO3BMBAEThCA 32 PAXyHOK TOTO, IO BCe GiAbIua KiAbKiCTb IIPOSBIB Ta
XapaKTEPUCTUK 06’exTa BIAKPHBAETHCA i 6epeTbC51 AO yBarH) ; B) AASL KOPEKTHOI TPAHCASIII
3HaHHA. [ [pakTHYHMIT HACAIAOK TAaKOTO IMiAXOAY ITOASITA€ B TOMY, IO BiH 3060B’513ye: 1) 3aB-
AU OAUNTH 32 TIOHSATTSIM OAHE 1 Te 5K SIBHIIle ¥ KOHKPETHOMY HabOpi 06 €KTHBHUX IIPOSIBIB,
AKi, BAACHE, i AO3BOASIIOTD 3BEPHYTHCS AO IIOHATTS i 3aCTOCYBATH HOTO; 2) YHUKATH BHKO-
PHCTAHHS OAHOTO i1 TOTO X IOHSATTS AAS [TO3HAYEHHs Pi3HUX SBUIL; 3) YHUKATU [IOABOEHHS
3HAYEHHS OAHOTO i1 TOTO X MOHATTS (HAIPUKAAA, PO3PI3HEHHS «By3bKOT0>, «IIUPOKOTO>,
«3araAbHOr0>, «KOHKPETHOI'O> 3HA4Y€HHS IIOHATTS, 3 YUM, 30KPEMa, HEPIAKO AOBOAMAOCS
3ycTpiuaThcs B Teopii mpaBa); 3) YHUKATU HEBUIPABAAHOTO 3MilTyBaHHS Pi3HHX 3HA4eHb
HAaBiTb TOAL, KOAM TaKe 3MillTyBaHHs KOHBEHLIIFTHO IIPHITYCKAETHCS i CIpUiMaeThes. Tak, y Tift
>Ke Teopil IMpaBa AAS TO3HAYEHH HOT'O XapaKTEePHUX PUC YaCTO BXXUBAETHCS BUPA3 «MOPaAb-
He IIPaBO> y 3HAYeHHi TOTo, 10 0coba Ma€ IeBHi MACTaBH AASI KOHKPETHHX AYMOK, OIHOK,
BHCHOBKIB i Alfl CTOCOBHO iHIIMX 0¢i6, cpOpMOBaHi Ha OCHOBI HASIBHOTO B AAHOMY COLiyMi
KOMITAGKCY MOPAAbHUX HOPM, IIPUHIJUINB Ta LiHHOCTeH. 3a3BHYail MU PO3yMi€EMO, IO Ma-
€THCsl HA YBa3i MiA «MOPAABHUM IIPAaBOM> 1 CIIPUMMAEMO L[€H BUCAIB, OAHAK He 3Ba)KAEMO
Ha Te, IO MPaBO i MOPAAb — Pi3Hi pedi i pi3Hi HOHATTS, SKi B 3MiCTOBHOMY ITAAHI HE MOXYTh
6yTu crioAydesi.

AOTprMaHHS, HACKIABKH IIe MOXKAHBO, IIPHHIIHITY <IIOHATIHHOTO MOHI3MY> i, IK HACAIAOK,
obepexxHe, BUBOXKEHe 3CTOCYBAHHS HASIBHHIX y AOTTYHOMY apCeHaAl ITPaBOBOI HAYKHU IOHATD
(Amue 3a HAABHOCTI HEOOXIAHUX IMACTaB AAS uboro) AQ€ B PE3yABTaTI OiABII YiTKe 1 BU3HA-
YeHe PO3YMiHHS 00’€KTa Mi3HAHHS i BUPILIEHHS OCHOBHOTO 3aBAQHHS OYAb-SIKOI HAyKH —
OTPHMAHHS GIABII-MEHII TOYHOTO 3HAHHS IIPO CBIT, ¥ SIKOMY MH KHBEMO.

lll. He3MiHHicTb KOHLENTY

3BiACH 3p0O3yMiA0, [0 MiHAMBICTD IIOHATTS (KOHuenTy) € BEAbMI YMOBHOIO, 2 Y IEeBHOMY
PO3YMiHHI — HEMOXAUBOIO. ApXKeE 33 IIOHATTAM (i BIAIIOBIAHO TepMiHOM) 3aBXAH CTOITD
sikech cTabiAbHe 3HadeHHs1. CTabiAbHE HACTIABKH, IJO MOYKHA TOBOPUTH PO II€BHY CMHCAO-
By KOHCTAHTY, He3MiHHiCTb. SIKIIj0, HATIpHUKAAA, TIOHATTA «IIPaBO> 3aCTOCOBYETHCS AAS Xa-
PaKTePHCTHKH IIEBHOTO TUITY COIIIAAbHOTO PEI'yAIOBAHHS, BOHO Y KOXKHOMY BHITAAKY TIOBHHHO
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€sren bypnain

MTO3HAYaTH OAHE 1 T€ 5K CYTHICHO EAMHE SBHUINE — IPUTOMY 1[0 30BHILIHBO 11 SABHIIIE MOXE
BUTASIAQTH ITO-pizHOMY. AiFICHO, aHTPOIIOAOTIYHA Ta iCTOPHUYHA HAYKU ITOKA3YIOTh, [0 $pop-
MU IIPOSIBY IIpaBa y pisHi 4acu ¥ y pisHUX HApPOAIB € Pi3HUMH, X04a 32 PYHKIIIOHAABHOIO
CIPSIMOBAHICTIO BOHH IIIAKOM IOAiOHi. 3 11bOT0 ITIOTPiOHO BUXOAUTH, TOBOPSIYH i IIPO <« MiH-
AMBe> IIPaBOBe PeTryAIOBaHHS B MIHAUBOMY CBiTi. Tak, y TeXHOAOTiYHOMY, OpraHi3ariiiHOMYy,
KYABTYPHOMY Ta iHIIHX [TAQHAX BOHO MOXKe 6yTH MiHAMBIM. OAHAK B YCiX BUITAAKAX «MiH-
AMBOCTi» HAETBCS PO OAHe i Te 3 (IpaBOBe peryAloBaHHs), PO IPOSBH OAHIET it Tiei
X CyTHOCTI (IIpOSIBU TIpaBa), TOMy B «MiHAMBOMY> TaK YH iHaKIe MOTPibHO B6ayaTyu He-
3MiHHe.

IV. Lo € He3MiHHUM?

1. HeamiHHOI0 B AaHOMY BUIaAKY (BTiM, SIK i B iHIINX BUIIAAKaX BUKOPUCTAHHS KOHKPET-
HUX HOHSIT]J) € HacaMIepea BiAITOBIAHA OHTOAOTIYHA OCHOBA, TO6TO YHIKaAbHE (He nopibue
Hi AO 4OTO iHmoro) SIBUILE COLIAABHOTO XXUTTS 3 KOHKPETHUM Ha60p0M O3HAK i TP OSIBIB, 10,
SIK y>Ke OyAO 3a3HAUEHO, i A€ MACTABU AASL OPMYBAHHS i 3aCTOCYBAHHS SIK Y Ii3HABAABHO-
My, TaK i B IPaKTUYHOMY IIPOLIECaX CAMOCTIMHOTO IOHSTTS SIK AOTT9HOI OAMHHIIL.

ITepeminryrourcs 3i cpepu KOTHITUBHOI AOTIKH A0 CepH COLliaAbHO-iCTOPUYHUX (aKTiB,
IO TIPe3eHTYIOTh NPaBo K 06 ekt nisHaHHA (icTopis, corioaoris), A03BoAI0 cobi AeKkiabka
CAiB ITPO Te, SIK 1 PO3YMil0 OHTOAOTIYHY OCHOBY ITOHSTTS IpaBa. 4l BBaXkato HeI0 HacaMIIepeA
crerudivi 8i0HOCUHU, WO Cynposodicyoms chepy coyiarbHozo 00MiHY i BUHUKAOMD Y 33’5131cy
3 «<nposaramu> (sunadkamu nopyuiers, sukpusiers, 360is) y noomy. «Coriaabauit 06Mia»2 —
IPAaHMYHO IIHPOKA KaTEropis, BOHA OXOIAIOE MPAKTUYHO BCi BIAHOCHHH, IO € B CYCITABCTBI,
aA’Ke ATOACBKE CITIAKYBaHHS MAkDKe 3aBXAU 3AIMCHIOETbCA B CHAY HASIBHOI Y AIOAEH Heobxia-
HOCTi O6MIHATHCS [eBHUM 6AaroM, Heo6XiAHUM XXUTTEBUM pecypcoM (MaTepiaAbHUM 41
AyXOBHI/IM) ) BAATHMM 3aAOBOABHMTH IX aKTyaAbHi HOTpeGH. 3rapaHuil 0OMiH 3AIMICHIOETbCA
yepe3 AOLIIABHY AIOACHKY IIOBEAIHKY, BIH Ma€ BIAITIOBIAQTH B3aEMHMM CIIOAIBAaHHAM MOTO
YYaCHHKIB 1 3aBepUIyBaTHCS PO3yMiHHAM abo NPUHANMHI BIATYTTAM TOTO, IO KOXKEH Y pe-
3YABTATi CIIAKYBAaHHS OTPHMMaB IOCh I[iHHE AAS cebe. CBipOMe 41 HaBiTh HEYCBiAOMAEHE
IIParHeHHs! YYaCHUKIB CIIAKYBaHHS AO OTPUMAHHS O KAHHX LIHHOCTEH (6Aar) TIOPOAXKYE
BiAYYTTSI TOTO, 1110, IIO-TIEPILE, 3TaAAHe CIIAKYBAaHHS Ma€ Oy TH AOCTaTHbO IPEAMETHHM, pe-

2Iaes coniaAbHOTO 06MiHy, To6TO MIPOI[ECY AIOACBKOI B3AEMOAIL, B paMKaX AKOI KOK€eH 3 11 yJaCHUKIB
OTPHMYE AAsI Cebe IOCh KOPHCHE, IIiHHE, BiAAQBHA BAKOPUCTOBYETHCS AASI IOSICHEHHSI 3aKOHOMIPHOCTE
dyHK1ionyBaHHA coniyMiB pisHoro Tuiry. OpHaK Ha piBHi 3aBepIIeHOI KOHITeMIii Teopis corfiaAbHOrO
obMminy cpopmyBanacs B XX cr. Ha poaHMIT MOMEHT Yacy Teopist COliaABHOTO 0OMiHY — IOTY>XHUI
HAIIPSIM AOCAIAYKEHD Y PAMKaX Cy4acHOI cOIioAoril. Y 6iapII-MeHII COPMOBAHOMY BUTASIAL I1sI TEOPist
IIpe3eHTOBaHA HACAMITEPEA AMEPHKAHChKIMHE coljioaoramu Asxopaskem Xomancom (George C. Homans)
ta ITerepom Baay (Peter Michael Blau); Bonu BBaXkaroTbcsl TAKHMH, 1110 3a[I0YaTKyBaAH TEOPito cO-
I1iaAbHOT'O OOMiHY SIK OKpeMY r'aAy3b ¥ PAMKAX COLIiOAOTiYHOT HayKH. AOKAAAHIIIIE IPO CTAHOBAEHHS,
A€sIKi KOHIIeIITYaAbHI TOAOXKEHH I 3raraHoi Teopii Ta ii 3HaueHHsI AuB., 30KpeMa: Richard M. Emerson,
“Social Exchange Theory,” Annual Review of Sociology vol. 2 (August 1976): 335-62; Russell Cropanzano
& Marie S. Mitchell, “Social Exchange Theory: An Interdisciplinary Review,” Journal of Management
vol. 31 no. 6 (December 2005): 874-900.
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3YABTATHBHUM, [I0-APYTe, TOTO, IO Lisl PE3YAbTATHBHICTh MA€ OYTU 0OOIIABHOIO, 1T KOHEH
y KiHI}eBOMY MACYMKY OTPHMAE Te, IO XOTiB 61, i He 3aAMIINThCsl HeBAOBOAeHHM. Ha ibomy
IPYHTI, a I1le OiABII — Ha IPYHTI BUIIAAKIB, KOAH CITIAKYBAHHS BUSIBASIETBCSI BCe K Oe3pe3yAb-
TaTHUM 260 Ma€ HEraTHBHUII PE3YABTAT (XTOCH He TiAbKM He OTPUMYE TOTO, Ha IO CIIOAL-
Ba€ThCs, a i1 6e3MiACTABHO M036aBASETHCS TOTO, IO MAE), 3 IBASIOTHCS i1 YSBACHHS IIPO
3BAXKEHICTh, 31CTaBHICTh LIIHHOCTE, SIKi OTPUMYIOTb, B3AEMOALIOYH MXK COOO0I0, YYaCHUKU
CIIIAKYBaHH, a 3pelITOI0 — ITPO CIiBMipHICTb TakuX IiHHOCTel. Yepes onucanuil MexaHism
COL{iaAbHI CY0€KTH OTPUMYIOTb Y KiHII€BOMY IACYMKY T€, L[O IIOTPIOHO iM AASL HOPMAAB-
HOTO iCHyBaHHS i epeKTUBHOTO (IPOAYKTHBHOTO) QYHKLIOHYBAaHHS B TOMY CEPEAOBHIILi, AO
SIKOTO BOHH BKAIOYEHi; BIATOBIAHO HAETBCS IIPO TAMOUHHY OCHOBY CYCITIABHOTO CITOKOIO
i crabiapHOCTI. KO X y IIbOMY MeXaHi3Mi MaloTh Miclie 3601, 3pUBH, <IIPOBAAM>, SKILO
XTOCh He OTPHMYE TOTO, Ha 1[0 CIIOAIBaBCs 200 IOCh 3HEHAIIbKa BTPAYAE, Ile MOXKe O3HAYATH
KpH3y B IX CTOCYHKAX, a KPiM TOT0, IPOBOKYBAaTH Hebe3IeKH Bip TOTO, IIJ0 XTOCh He OTPUMAB
XKUTTEBO HeobxiaHOTO pecypcy. CAip 3a3HAYNTH, IO <IIPOBAAK> B COIIIAABHOMY OOMiHi —
Pi¥ MOBCAKACHHA, AAXKE AIOAM — He aBTOMATH i B CHAY IX AFOACBKOI IPUPOAM 9aCTO AIIOTH
HEePalliOHAABHO (mip BIAMBOM r[oquTiB) a60 BUOIPKOBO parjioHAABHO (HeXTonqH iHTEpeca-
MM {HIIHX i BCIASIKO 06epTaioun CHTYyaLio Ha CBOIO KOpucTb). BoaHouac y nesomy o6cs3i
3araAbHa Maca peaAbHHX a00 MOTEHI[iAAbHUX Pe30HAHCHHX «IIPOBAAiB> BCe X MOXe OyTH
IIPOKOHTPOAbOBAHA B COL[iAABHOMY ITIAQHI i HAA@KHUM YMHOM CKOpurosaHa. biarmie Toro,
TAKHUii KOHTPOAD € 00 €KTHBHO HEOOXiAHMM: SKIO CUTYAIii < [IPOBAAiB> PO3MOBCIOAXKYIOTD-
¢s1y 9aci i pocTopi, HabyBaIOTh PeryASPHOrO, CHCTEMHOTO XapaKTepy, Lie MPHMHOXYE PiBeHb
KOHPAIKTHOCTI B CYCITIAbCTB] I MOJKe 3arpO>KyBaTH HOro HOPMaAbHOMY iCHYBAaHHIO B ITiAOMY
ab0 B #10r0 CyTTEBOMY QpparMeHTi; KPU3OBi POLIECH, IO IIPHU IIbOMY BUHHKAIOTb, MOXKYTh
PO3BHMBATHCA AO CTaHy KatacTpod (pyitHaniit) Ha pisHEX PiBHSX CycHiAbHOT iepapxii.

3a TaKuX yMOB SIK CAMO3aXMCHA PeaKIlisl CYCIAbCTBA BUHHMKAIOTD i PeaAi30BYIOTbCS CITe-
1QivHi BIAHOCHHY, CIIPSIMOBAHI Ha IIOAOAQHHSI BUKPUBACHD, Ha 30epeskeHHs 3aCaA, Ha IKUX
MAaIOTh 3AIMCHIOBATHCS 3BaXKEHE CIIIAKYBAHHS 1 palliOHAAbHHMIA 0OMiH, 3AATHUI AOCTaTHHOIO
MipOX0 HAAQTU KOXXHOMY Te, 40T BiH mparHe. L]i BiAHOCHHHI MOXKHA Ha3BaTU <Bi0HOCUHAMU
cnpasedAusocmis. Ix 3MicT — AOCATHEHHS CTaHy, KOAU TOH, XTO OTEPIIB y Pe3yABTaTi «IPo-
BaAy> i He OTPHMAaB TOT0, Ha IO CIIOAIBABCSI, BCE XK 3PEIITOI0 OTPHMYE FOT0 a00 FOTO MpHii-
HSITHe 3aMillleHHs; 3 IHIIOro OOKY, XTOCh I030aBASIETbCS 0Aara, sike BiH 3A00yB a00 SKUM
KOPHCTYEThCsI be3mmiacTaBHO. EAeMeHTapHI TPUKAAAU: ATOAMHA KYTIHAQ TOBAp, IO BUSBUBCS
HesikicHuM (POBaA), OAHAK Yepe3 AOCTYIIHI MeXaHi3MHM MUPHO 3MOTAR 3aMiHUTH HOTO Ha
NIPUITHATHUIL; AIANHA TAEMHO NIPUCBOIAQ Ty>XKy pid (IIpoBaa), OAHAK OyAa BUKpUTA, B pe-
3yABTaTi 4OTO Pid MOBEPHYAACS AO CIIPABXKHbBOTO BAACHHKA, A TAEMHMII IPHCBO0BaY (Kpa-
Aii1) 6yB OKapaHuUil; CTYACHT He BUSBHMB HAaAeKHOTO CTAPaHHS B IIPOLieC HaBIaHHS y 3a-
KAaAl BUII[O1 OCBITH (HPOBaA) i 6yB BiApaXOBaHUM 3a HEYCIINIHICTh; CYMAIHHUI A€P>KaBHUI
CAY>KOOBeIjb Yepe3 MeXaHi3M KAOIIOTAaHb Ta OCKAPKEHb AOMIICsl [IepeBEeACHHS FIOro Ha BHIITY
OCaAy B CHTYallil, KOAM Ha L0 IIOCAaAy IIPeTeHAYBaAa MEHII 3acAy)XeHa ocoba (mposaa).
Takux IPUKAAAIB MOXKHA HABOAUTH Oe3Aid, CUTYalii «[IPOBaAiB>» y HOpPMaABHOMY IPOLieCi
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COLIaABHOTO 06MiHy BUHMKAIOTb HA Pi3HUX PiBHAX COLaABHUX iepapxii (MK AIOACBKEMU
IHAMBIAAMH, TPYIIaMH, CIIIABHOTAMU Tomo), a OIMCaHe BUIIPABACHHS AEMOHCTPYE Te, 110
MoKe 6y TH Ha3BaHO MEXaHi3MOM «IIOHOBAIOBAABHOI CIIPaBeAAUBOCTi>». ITporpec AropchKo-
IO CYCIABCTBA, OAHAK, TIOAATAE ¥ PO3BUTKY MEXaHi3MiB He CTiAbKM TOHOBAIOBAAbHOI (X04a
BOHA € Ay)Xe BaKAUBOIO), CKIABKH «3arl061KHOI CIIPaBeAAMBOCTi», TOGTO HAAATOAXKEHHS
TAKOT'O PEXXUMY BIAHOCHH MDXK COLIAAPHUMH CY0 €KTaMH, SIKUI BUKAIOYA€E a60 IpHUHANIMHI
MiHiMi3y€e IMOBIPHICTh «IIPOBaAiB>.

3rapaHi BiAHOCHHH CIIPaBEAAMBOCTI i € COLIiaAbHO-OHTOAOTTYHOIO OCHOBOIO IIPaBa. Horo
npaxmuuna (coriaAbHa) CIIPSIMOBAHICTD — nONePedUMU BUKPUBAEHHS 6 CUCEMi COYIAABHO20
00MiHy ma nodoAamu pe3yAbmamu BUKpuBAeHs, ki 8i00ysucs. Aoziuna CIpsIMOBaHICTb IpaBa
(iaes, ceHc, 3MiCT BIATIOBIAHOTO KOHIIENITY) — NOCTilHA i HeyXHAbHa Gopomuvba 3a cnpased-
Augicmv, TOOTO 3a TaKHIl CTaH, KOAU KOXXeH OTPUMYE Te, [0 MaB OM OTPUMATHU B paMKax
COLI{AABHOTO OOMIHY (COI_IiaAbHOI‘O CHiAKYBaHH}I) , 460, SIK BU3HAYAAY CTAPOAABHI pUMASHY,>
«KOXeH OTpuMye cBoe>» (suum cuique).*

Hai16iapur opraHiYHUM CErMEHTOM COLIAABHOTO OOMiHY, Hebe3IeKa «IIPOBAAIB> Y IKOMY
€ 0COOAMBO BUPA3HOIO, €, 0€3yMOBHO, 8i0HOCUHU 6AACHOCI], BIAHOCHHU IJOAO OTPHMAHHS Ta
yIIpaBAiHHS MaltHOM, MaTepiaAbHUM pecypcoM. Ie 3po3ymino, OCKiAbKM MaTepiaAbHHIH pe-
CYPC 3yMOBAIO€ CII0Ci6 $i3MIHOTrO iCHYBaHHSI COLIAABHUX CY0 €KTIiB B3araAi, HepiAko — camy
MO>KAHMBICTD TAKOTO iCHyBaHHs. ToMy KOHQAIKTU 3 IPUBOAY OTPUMAHHS, PyXY i KOHTPOAIO
MaTepiaAbHOTO PeCcypCy HaibIABII TSDKKI Ha BCIX PiBHSX COLiaABHOI CY0 €KTHOCTI — BiA

3TyT i AaAl 3a TEKCTOM, IIEPEBAXKHO y 3HOCKAX, 3p06AEHO CpO6U IIPOIAIOCTPYBATH HaBEAEHI
y CTAaTTi KOHIIEIITYaAbHI MOAOXKEHHSI IPUKAAAAMH iICTOPUYHOI IPAaKTHKH. 3TAAAHI CIPOOH € Aeljo
XaOTUYHUMU, MOXKAUBO, HEAOCTATHIMH AASI TOTO, 100 ITi ATBEPAHTH IIEBHI 3aKOHOMIPHOCTi BHHUKHEHH
i yHKIioOHyBaHHA NpaBa B icTopii AropcTBa. Ile — BUMyIIeHMH aBTOPCHKUN «I'PiX>: NparHeHHs
IIPH BUCAOBAIOBAHHI T€OPETHYHUX [IOAOXKEHD OYTH IPAHUYHO AOKA30BHM i CIIMPATHCS HA IIPOSIBU
HaA3BUYaNHO 6araroi ICTOPUYHOI MPaBOBOI NPAKTHUKHM Pi3HUX 9aCiB i PI3BHUX HAPOAIB MOTAO 6 AeTKO
[EePeTBOPUTH CTATTIO Ha HeBeAHKY MOHOTpadito. BopoHOUac MeHi BUAA€ETHCS, 10 6YAb-SIKHUIT paxiBels,
06i3HaHMIT HeOOXiAHOIO MipoIo y cdepi icTopil mpaBa i AepkaBu, MOKe 6e3 0COOAMBUX TPYAHOIIB
HaBeCTH YMMAAO He 3TAAAHUX TYT IIPUKAAAIB Ha IATBEPASKEHHS TOTO, IIPO IO CTBEPAXKYETHCS y 1iHt
pobori.

*Y cTapoaaBHil AaTHHI 3a3HaYeHEe CMHCAOBE HAIIOBHEHHS OCHOBHUX ITPABOBUX ITOHSITb BUSBHAOCS
4iTKO 3adikcoBaHUM Ha BepbaabHOMY piBHI. Tak, AATHHChKE «jus>» € OCHOBHHUM IIOHSITTSIM AAS
IO3HAYeHHs SABHUIlA IPaBa; CHiAbPHOKOpeHeBe 3 HUM CAOBO «justitia» mo3Hayae 0OpAHOYACHO
«CIIPaBEAAHMBICTD> i «IIPAaBOCYAASL> (IO € IiAKOM AOTiYHMM, SAKINO BAXOAMTH 3 PO3YyMiHHS THMH
K PUMASHAMU IIPABOCYAAS AK «TBEPAOI Ta HEYXMAbBHOI BOAI HAAABATH KOKHOMY HOTO IIPaBO>
(y Busnauenni Aominis Yabmiama poocaisro — «cBoe>) (Justitia est constans et perpetua voluntas
suum cuique tribuendi — Ulpianus). (IlJoao mosunii Aominis Yapmiana y ipoMy mUTaHHI AUB.
Aokaapmimre: Lucilius A. Emery, Conserning Justice (New Haven: Yale University Press, 1914), 26
and next, http://www.gutenberg.org/files/31504/31504-h/31504-h.htm). Take >x im’st Ma€ it Goruns
IPaBOCYAAS i 3aXUCHULS CLIpaBeAAMBOCTi y PuMcpkomy manTeoni 6oris Justitia Augusta (exsiBasenT
aaBHborpenskoi Pemian). [llonpasaa, y pAMASTH IUTAaHHSIMU CIIPaBeAAMBOCTI OMKyBaAach e OAHA
Gorums — Aequitas, o He AMBHO: 3rapaHi TYT MOHATTS (Ta Girypm, mo ix yoco6A00TH) € AOTiHHO
B3aEMOIIOBSI3AHUMH, aAJKe CaMe IIPABO PUMASHY HAA3BUYANHO BAYYHO BU3HAYAAM SIK «MUCTEI[TBO
pobpaicripasesansocti>» (jus est ars boni et aequi — Ulpianus).
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OKPEeMHX AIOACBKHX IHAUBIAIB AO HapOAiB i pAep>kaB. OpHAK, SIK paHillle 3rapAyBaAOCs i SIK BH-
IIAMBA€E 3 HABeACHUX BUIIe IIPUKAAAIB, cdpepa COLliaAbHOTO 06MiHy He BUYEPITYEThCS BIAHO-
CHHAMH BAACHOCTI, BIAIIOBIAHO HUMH He BHYepPIYeThCs i cdepa, e Mae OyTu 3abesmedeHa
CIIpaBEAAUBICTb.

2. KpiMm conjiaAbHO-OHTOAOTIIHOI OCHOBH ITPaBa, SIKOXO, SIK IJOMHO 3a3HAYEHO, BUCTYTIAIOTh
PeaAbHi AIOACBKI CTOCYHKH INOAO IIATPUMKH CIIPABEAAUBOCTI B IX CIIAKYBaHHI MK 00010
3 IIPUBOAY 3aAOBOAEHHSI AKTYAABHHX iHTepeCiB i OTpe6, He3MIHHIMU B KOHIJEIIT] ITpaBa € i
I1iAKOM crienudiuHi MeTOAH, TIpUHOMH, 3acobu BIIAUBY Ha AIOACBKY ITOBEAIHKY, sKi IpUTa-
MaHHi caMe I{bOMY THITy COLIIaABHOTO PETyAIOBAHHSI i 4epe3 siki 60pOoThHa 3a CIIPAaBEAAUBICTD
TOCTa€ 5K GiABII-MEHII IPeAMeTHA i pe3yAbTaTUBHA (CTOBIACOTKOBO YCIIIIHHI Pe3yAbTaT
¥ Liift 60poTh6i € HeMOXAMBUM, PO 1m0 TIO6IIHO 6yae 3ragano Hivkue). Lli mpuitomu i 3aco-
611 B TOMY 4H iHIIOMY BUTASIAI yTBOPIOIOTH 3HAYHOIO MipOIO Te, 11j0 MoxkHa BBakaTH differentia
specifica (cneunc])iqﬂa 0COOAUBICTD; O3HAKA, 11O BiAPI3HSIE Bip irmoro) IIPaBa, i MAIOTh Y TOMY
9K iHIIOMY BUTASIAL CIIOCTEPIiraTuCh IPOTATOM YCi€l HOTO icTOpil.

V. Differentia specifica npaBa

3aXHCTOM CIIPaBEAAUBOCTI B COIIiaABHOMY CepeAOBHII OIIKYyETbCSA He TiABKH IIPaBo.
3penrToro, Ha 1ieft e 3aXUCT CIPAMOBAHA I AFOAChKA MOPaAb (MeBHOI0 Mipoto — it inmi co-
1iaAbHi PEryASTOPH, SIKi TYT He 3TaAytoThcs). [IpoTe MOpaAb — iHIile sIBUIIE | iHIMit KOHIIeTT.
Hapasi € Aemo HeBYaCHUM CIIeIiaAbHO 3rapAyBaTH IIPO IPHPOAY MOPaAi K crenupigHoro
PeryAsTopa, OAHAK IIPO Ije OyAe ITOOIYHO 3rapaHO B KOHTEKCTi BUSHAYEHHSI MOMEHTIB, SIKi
IPUTaMaHHI BUKAIOYHO IIPaBY i AKi THM CAMHM 3MiCTOBHO BiAMEXOBYIOTb KOHLIEIIT IpaBa
Bip ycporo inmoro. IaeTbcs, 3oxpema, npo:

a) HASBHICTb A6COAIOMHO BUSHAYEHUX AKMIB 80AeBUIBACHHS (B0ALOBUX pilieHD, YCMAHO06-
AeHb), K] IMIIepaTHBHO BUBHAYAIOTD All y4ACHUKIB CTOCYHKIB COIiaAbHOTO O6MiHY B CHTYa-
LISIX «IIPOBaAy> 4060 3arposu <IpoBaAy>. I[IpakTudHO € Tpu KaTeropil TaKUX aKTiB, MO
BHHMKAIOTh iCTOPHYHO IOCAIAOBHO i € CYTHICHO HEBIAAIAPHMMM OAHA Bip OAHOI: 1) M-
cyb’exmna y200a (y po3BUHYTiit $OpMi — AOTOBIp), TOGTO 30608 I3aHHS AO TIEBHUX Aiil, SIKi
y4acHUKH 0OMiHy depe3 000IiAbHe BOACBUSBACHHS HAKAAAAIOTD Ha cebe caMi AASI yHUKHEH-
HS <IPOBAAY>, AASI TAPAHTII OTPUMAHHS TOTO, YOTO BOHU IParHyTh. BapTo 3asHaunry, mo
IMIIEPATHUB, 3aKAAACHHM B YTOAL, Ma€ 3HAUEHHS He TIABKM AAS THX, XTO il YKAQB, a i AASL iHIIUX
Cy6’eKTiB, OCKIABKH HEI0 KOHCTHTYIOIOTBCS IIPABA, SIKi AASI IX peaaisarii moTpebyioTs 3araAb-
HOTO BH3HaHHS. Tak, IIpaBo BAACHOCTI Ha KOHKpeTHe MAiHO, HabyTe 00600 B pe3yAbTaTi
YKAQAQHHS AOTOBOPY, Ma€ 30008 sI3y104ue 3HAYEHHS AAS BCIX IHIIUX 0Ci6 sIK Cy6’eKTiB IpaBa
(IoHaitMeHIIe AASL THX, XTO Ma€ 260 Mir 64 MaTH SIKUIICh CTOCYHOK 260 HaMipH I[OAO 3ra-
AQHOTO MaitHa); 2) piwenns apbimpa (cyddi), TO6TO aKT BOAEBHABAEHHS Cy6 €KTa, TOKAUKA-
HOTO PO3TASIHY TH KOHQAIKT MK Cy6 €KTaMu 0OMiHY, IO BUSIBUBCS «IIPOBaAbHUM>. Qirypa
apbirpa (Cyaai) BHHHKA€E 06’EKTUBHO, OCKIADKY YYaCHUKH PEAABHOTO 260 MOTEHIiaABHOTO
«IIPOBAABHOTO> OOMIHY YaCTO He 3AATHI CAMOCTIHO PO3BsI3aTH CBiil KOHPAIKT y MUPHHUIT
cr10ci6 i IX IPOTHCTOSIHHS MOXKe MaTH $paTaAbHe 3HAUEHH], i He TIABKH AASI HUX CAMUX; TOMY
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BOHM 3MyIIEHi 3BePTATHCS A0 ABTOPUTETHOI 6€3CTOPOHHBOI 0COOH, 3AATHOI BUSHAYUTH, XTO
1 IKOIO MipOIO B CUTYaIlil «IIPOBAAY> € IIPAaBUM i HEIIPABUM, i BKa3aTH, K «BUPIBHATH>
(BunpaBuTH) 1i; 3pO3YMIAO, IO AKT CYAOYMHCTBA B CHTYAL|ii CIOPY 260 BUPiIIeHHS IHTAHHA
PO BIATIOBIAQABHICTD TIOBUHEH MATH BIAIIOBIAHY 3000B’5I3yI04y CHAY, iHaKIIIe CYAAIBCbKa
ALSADHICTD BTpada€ CeHC y IPUHINIL; 3) 3PEIITO, AKim 6CMaH06AeHHS 001020 0606513K08020
0ASl HEBU3HAEH020 KOAA CY0 €KMis npasuAa nosediHKu 6 CUMYAYisX, 3a IKUX Y Ix CRIAKYBAHHI
i y HOPMAALHOMY 00OMiHI BUHUKAE GO0 MONCE BUHUKHYMU <NPOBAA>; IHIIMMH CAOBAMH, BCTA-
HOBA€HHS] HOPMU KOHCTPYKTHBHOI ITOBEAIHKH Yepe3 aKT BOAeBUSBACHHS Cy0 €KTa, 3 SKUM
BU3HAETHCS IOBHOBA)KEHHS IOAO TaKOTO BCTAHOBACHHSL; Y3A2AAbHEHO HA38EMO MAKI AKMU
<aKmamu 3akoHodascmea>. AKTH 3aKOHOAABCTBA, 3aKOHHU ITOKAUKAHI YiTKO OIHCATH TUIIO-
Bi MOAEAI TIOBEAIHKH, HeOOXIAHOT AAS CTBEPAXKEHHS BIAHOCHH CIIPaBEAAMBOCTI, 1 TOKAAAQ-
IOTBCS B OCHOBY BiKe 3TAAAHOTO MEXaHI3MY «3aI00KHOI CIIPABEAAMBOCTI > ; iX IpU3HAYeH-
Hs — BKA3aTU YYaCHUKAM COIHAABHOTO OOMIHY IIASIXH IX Aifl, SIKi IIOTIEPEASITD <IIPOBAA> T
[TOB A3aHMM 3 HUM KOHQAIKT, i 3MyCHUTH iX AO BIATTOBiAHOI nmoseaiHkm.’

ITiaxpecarMO: XapaKTepHOIO PHCOIO BCiX 3rapaHUX aKTiB € TEHAEHINIS AO IX abcorromuor
(Zpan{HO 4imKoi) 8U3HA4EHOCM — B TIAQHI, 30KpeMa, IIO3HAYEHHS CUTYallil, IOAO SAKHMX aKT
IPUIHSTO; Aiff, SIKi TOTPIOHO BUMHUTH 260 BiA SIKUX HEOOXIAHO YTPUMATHUCS; CY0 EKTIB, IKUM
IPUIUCYETHCA ALSTH y BiATIOBiAHMIT cr1oci6. CyTTEBUM aCIIeKTOM IIParHeHHs A0 A6COAIOTHOI
BHU3HAYEHOCTI B [IbOMY IIAQHI € TAKOX BiAIIYKAHHSI IIASIXIB Ta CIIOCOOIB 2panu4Ho dockoHAAOT
$opmarizayii (30BHIMHDbOT Pikcalii) IUX aKTiB; ICTOPHYHO HANHOIABII ePeKTUBHIM i3 TAKHX
criocobiB € IX nucvmo8a (AOKYMEHTaAbHa) dixcaris 3 BIATOBIAHIM CUMBOAIYHIM 0POPMACH-
HaM (miamuc, mevarka, 6aaHK Tomo). HasgBHICTh TaKOTo poAy aKTiB He XapaKTepHA AAS
cpepu MOpaAi; MOpPaAbHI 3aIlOBiAl He eKBiBaAGHTHI 3aKOHY SIK IIPaBOBOMY PeTyAITOPY, MO-
paAbHA CEHTEHIJis OAO HeTiAHOTO BYMHKY He eKBiBaA€HTHA CyAOBOMY pillleHHIO ab0 BH-
POKY; X)KOA€H i3 IINX MPAaBOBUX aKTiB HE alleAI0E€ AO AFOACHKOI COBICTi — MOTYTHBOTO MOPAAb-
HOTO YMHHHKA; 3PEIITOI0, MOPAAD € Ay>Ke CAA00 $OPMaAAIZOBAHIM PETYASITOPOM;

6) abcorrommy 0606'53k08icmob yux axmis. TiAbKY depe3 060B I3KOBICTb aKTa AAS BCIX i AAST
KOXXHOTO Ta Ix 6e33arepeyHicTh MOXKHA PEAABHO PO3PAXOBYBATH HA YHUKHEHHS «IIPOBAAiB>
(xoH$aikTiB) y coniaabto Hebeaneunux (MacoBux) obcsarax. 3a 3MiCTOM IIi aKTH He € TIPO-

S dkmo NMPOaHAAI3yBaTH aKTH 3aKOHOAABCTBA CTAPOAABHIX YacCiB (mo, SIK BBA)KAETHCS, BIATBOPIOIOTD
3A€01ABIIOTO BiAIIOBiAHI 3BIYai 260 II0YATKOBY CYAOBY IPAKTHKY, SKMM KT 3aKOHOTBOPEHH Sl HAAA€
IOPUANYHOTO 3HAYEHH 1), BOHU B a6 COAIOTH i1 61 ABIIOCTi MiCTATD HOPMH, CTIPSIMOBAH| CaMe Ha BiAHOBACHHS
0aAaHCy iHTepeCiBy «IIPOBAAbHHIX > OOMiHHIX BIAHOCHHAX, 2 TAKOXX Ha [IOIIEPEAIKEHHSI «IIPOBAAIB>»
Jepes BCTAHOBAGHHSI BIAYY THUX CAHKIIif 32 IIOPYILIEHH [1bOro 0aAaHCY. YoKe mi3Hiine, 3 OpMyBaHHIM
B icTopii ¢pyHKLil npodecioHaABHOTIO 3aKOHOTBOPEHHS], & TAKOX OPraHiB, M0 3a0e3IedyTh Il
BUKOHAHHSA (TAKMMH OPTaHAMHU MaFiKe B YCi YacH € IPOBiAHI MOAITUYHI CTPYKTYPH, OCKiAbKH 3aKOH
Ma€ IOXOAHMTH BiA BAAAM | CITMPATHCS Ha BAQAY), B AKTaX 3AKOHOAABCTBA [IOYMHAIOTH BiATBOPIOBATHCS
MOTOYHI (KOH’IOHKTypHi) noAirnyHiinTepecu. TMM caMMM aKTH 3aKOHOAABCTBA Ha6yBa}OTb TIOABITHOT'O
3HadeHHs (SIK MOAITHYHI aKTH i SIK aKTH IIPaBa), TPUIOMY iX HOAITHYHA CIPAMOBAHICTD HEPiAKO
HepeKpecAIOE IX 3HAUeHH A AK aKTiB mpaBa. PeHOMeH 3aMOBACHOI 0, TEHASHI]iIHOT 0, HeCIIPaBEAAUBOTO
3aKOHOAABCTBA € IpeAMeTOM Ppia0COPChKOI KPUTHUKY Ije 3 AHTHYHMX YaciB.
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XaHHSM, T00KAHHSIM, YMOBASIHHSIM; BOHH € iMNepamusamu (8radHumu sxaziskamu, npu-
nucamu) i He 3aAMIIAIOTH BUGOPY B TIAAHI TOTO, AOTPHMYBATHCS X UM Hi; AOTPUMYBATHCS [IUX
IPHIMCIB MAIOTB YCi 1 KOMHO20 pa3y, KOAM BUHUKAE ITepeAbadeHa IPUIIMCOM cuTyaris. Mo-
PaAbHI HOPMH He ITepeADavaroTh TAKOI JKOPCTKOCTI; OYAb-sIKa MOPAAb IIPE3IOMY€E CBOOOAY
BOAI cy6’ekTa Ta MOro 3paTHICTH pobutu MopaabHuil Bubip. KpiM Toro, abcoaroTHa
060B’3K0BiCTb epeabadac it apekBaTHy (3icTaBHY) peakuiito Ha paKT HeAOTPHMAHHS AKTIB
IIPaBa; BiAOMO, IO 3aXOAM ITPABOBOI BiATIOBIAAABHOCTI TaKOXK 9aCTO nepe6yBa}oTb (B icTopil
6iABIIOCTi HAPOAIB 3a3BUyail epebyBaAr) Ha rpaHi abCOAIOTHOTO (CMepTHA Kapa, YAeHO-
YIIKOAJKEHHsI, TABPYBaHHS, AOBIUHe YB sI3HEHHS, AOBiUHe [1030aBACHHS CTAaTYCY, AOBidHe
BUTHAHHS Tomo). LTi Ta HaBiTh 6iabII M SIKi 3aX0AM IIPaBOBOI BiATIOBiAAABHOCTI (MafIHOBi,
AAMIHICTPATHUBHI, AMCLIUITAIHAPHI CAHKIHI Tomo) BIACTOSITD Ay»Ke AAAEKO Bia yCix popm Mo-
PaABHOIO OCYAY;

B) abcosromy 6Aady, IKa nosuHHa 3abesnewumu woiiHo 32adany 060ss3xosicme. [lpunumn
060B’13K0BOCTI 1 BAaAa — pedi Hepo3puBHi. O6OB I3KOBICTD, THM biAblire aOCOAIOTHA, — BH-
MOTa, O He TIAbKHU PATYE YIACHUKIB CITIAKYBaHHs (0r0 BOHHU YaCTO CaMi He YCBIAOMAIOIOTD ),
a 11 y IeBHMX aCIeKTax O6T$DKY€ THX, XTO XOTiB OM HIBUAKO 1 eeKTHBHO AISITH Ha BAACHY
KOPHUCTB, He Ay>Ke [epelMalOurCh IHTepecaMH iHIIKX YU 3BAXKAIOYN Ha BCTAHOBAEHI 0OMe-
KeHHsI Ta 3400 POHH; CITOKYCA YXUAUTHCD Bip 000B I3KOBUX BUMOT IPUCYTHS 3aBXAH. OpHAK
IPHHIUI 060B I3KOBOCTI IIOBHICTIO BTPAYa€ MPAKTHIHe 3HAYEHHS], SIKIIO HUM MOXKHA 3He-
XTyBaTH (He AOTPUMATHUCH BUMOT 6e3 xoAHMX HacAiakiB). Te, mo po6utb 0608 13K0BiCTb
SKHUBOIO 1 AIEBOIO, € PEAABHOIO 3arPO30I0 HEMUHYYOI KapH 3a BIACTYII Bip Hel, TOOTO Kapy,
3aBAAHOI IPUMYCOBO, i3 3aCTOCYBaHHAM HACUABCTBA A0 opymHKKa. HacuabcTBo — 11e cuaa,
a cuAa — 11e BAapa. Bianosiano abcorromua 060653kosicms axmis (He mirbku 3axonodasuux)
3YMOBAIOE HASBHICMb AOCOAOMHOT BAAOU, CUAA SKOT PO3NOBCIOONCYEMBCS HA BCIX 0e3 BUHIMKY,
xmo nepebysac nio it KOHMPOAEM, | BKAIOHAEMBCS WOPA3Y, KOAU BUMOU 6CHAHOBAEHO20 AKING
(npunucy) nopyweno. TyT HeOOXiAHO 3a3HAYUTH TIPO Pi3HULIO BAAAM abcorromHoi (BoHa
HeoOXipHa AAS $yHKITIOHYBaHHS npaBa) i BAAAM abcorromucmcvkoi (Luo Ma€ B OCHOBI He-
KOHTPOAbOBaHEe HACHABCTBO, IHCITIpOBaHe AOBIABHHM iHTepecoM Cy0'€KTa BAAAH, 2 TOMY
3aBIAOMO HECIIPABEAAUBOI i AAAEKOI Bip npaBa).

Yocobaennsm abcorrommoi 6aadu € depasa — cneyudinnuil cy6'ekm, nosHosaxicHuii 30iticHio-
samu 6Aady, mobmo npuMyco8o 6USHAHAMU i KOHMPOAIOBAMY N0BeJIHKY At0deil Y pamKax
KOHKPEMHO020 Npocmopy; milenHsIm OepiasHocmi € maxodx incrmumym zpomadsrcmea (nio-
daricmea), KU 3aCBiATYE MATIOPSIAKOBAHICTb AFOAUHH 3TaAQHOMY Cy6 €KTY BAAAU Ta Ilepe-
GyBaHHS IiA HOTO 3aXMCTOM YU TIEPECAiAyBaHHSAM 32 MOPYIIEHHs 3aKOHIB (FOPUCAUKITEL).
3a ¢axToM, mOmpaBAd, MOXYTb iCHYBaTH I quasi-Aep>KaBHi CTPYKTYpPH, SIKi BUKOHYIOTD II
¢$yHKIIii TaM, Ae IX He 3AaTHA BUKOHATH CaMa AeprKaBa (BHaCAiAOK HEPO3BHHYTOCTI, caabkoc-
Ti i iHCTHTYTIB TOMIO).

HasBHicTp cucTeMu ab6COAIOTHOI BAAAH, IOKAUKAHOI 3a0e3MeYUuTH abCOAIOTHY
000B’sI3KOBICTb aKTIB CIIPaBEAAHBOCTI, TOOTO HASIBHICTh ACPIKABH — TOAOBHE, IO BiAPi3HSIE
IIPABO Bip MOPAAi Ta IHIIKX COLIIAAPHUX PEI'yASTOPIB.
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TaKuM 9MHOM, CIIOCTePiralyu B HASBHOCTI 1) MPAKTUKY YKAQAQHHS COLIiaAbHUMHU
cy6’exTamMu pi3sHONAQHOBHX YTOA (y 3aBepeHiit popMi — AOTOBOPIB) Ta ix peaaisawii; 2) iH-
CTUTYTH, IO TBOPATb aKTU CYAOYMHCTBA B PE3yAbTATi PO3TASIAY CIIOPiB, CIIPOBOKOBAHUX
«IIPOBAaAAMH > HOPMAABHOTO 06MiHy, a60 MUTaHD BiATTIOBIAAABHOCTI 3a Ail, IO CIPUYMHUAU
«MpOBaA>; 3) iHCTHTYTH, IO TBOPSTD aKTH 3aKOHOAABCTBA T2 KOHTPOAIOIOTD iX AOAEPKaH-
Hs (y CyKyTHOCTI BCi 3rapaHi iHCTHTYTH YTBOPIOIOTb AEpXKaBy), 2 TAKOK KOHCTATYIOUH, IO
3rapaHi IPAKTUKY Ta IHCTUTYTH 3a0€3I1e4yI0Th IPUIHATHUIN § AAHOMY CYCIIIABCTBI piBeHb
MIATPUMKU CIIPABEAAMBOCTI Y BIAHOCMHAX COLIIaABHOTO 06MiHy, MH MA€EMO ITIACTAaBU AAS
KOHCTATAIil TOT0, IO B AAHOMY COIIiaAbHOMY CepeAOBHIIli iCHYIOTb i QYHKIIIOHYIOTb COop-
MOBaHe IIPaBO i BiATIOBIAHO MiACTaBU AASI BUKOPUCTAHHS I1boTo NOHATTA. IIpu nipomy
060B’s13KOBO OepeMO A0 YBarH, 110 BCi 3rapaHi CKAAAOBI IIPAaBOBOIO CIIOCOOY pPeryAOBaHHS
MAIOTb [POSIBH, BIATIOBIAHI iCTOPYHOMY MOMEHTY, B PAMKAX SIKOTO BOHH CIIOCTEPIratoTbes.’

VI. [lekinbka cniB npo abconioTHicTb

3 Orasipy Ha 3rapaHe MOXKe IIOCTATH ITUTAHHSA: YOMY B KOHTEKCTi BUKAQA€HOT'O HAIIOACTAU-
BO aKI[eHTYETHCS yBara Ha MOMeHMi a0COAOMHOCM, YOMY BiH BUBOAUTBCSL SIK BU3HAYAABHA
criennivHa prca mpasa? Ski aoriuni mipcraBu Aas 1jporo? I B3araai — mo 1eft MOMEHT O3Ha-
9ae€, SIK PO3YMITH aOCOAIOTHICTD Y KOHTEKCTI 3rapaHoro?’

¢1TiAKOM O4€BUAHO, IPOSIBU IIPABa, AK€ € BYaci PyHKIIOHAAPHO He3MiHHMM a60 MaiiKe HE3MiHHUM,
AYK€ CYTTEBO BiAPi3HAIOTHCA 3aA€XKHO Bip iICTOPHIHOTO MOMEHTY, Bip KOHKPETHHX COIliaAPHUX
[IepPeAYMOB, BiA CTYIeHs PO3BUTKY LIbOT'O PEryASTOpa. Y 3BS3KY 3 LILM BBAXKAEMO 32 MOXKAHBE
BipicAaTH YMTaYa AO BIAHOCHO CTapol p060TI/I, CIeI[iaAbHO NMPHUCBAYEHOI 3rapaHin npoGAeMaTHui
(Esren Bypaaii, “Aesxi acnextu npasorenesy (Butoku MixxHapopHoro npasa. YnHHUK BiftHu),”
Vkpaincoxuii waconuc miznapodrozo npasa 6 (2006): 9-54).

7Y $pirocodchkoMy 3HAUEHHI «abCOAIOTHICTD», «abCOAIOT», «abcoatoTHe>» (Bip Aat. absolutus —
6e3yMOBHUI, 6e3MeXHHII, AOCKOHAAHIT) € YMOTASAHUMHE KaTeropisiMu. AGCOAIOTHICTD MTPAKTHIHO
HEMOXAMBO 3aQiKCyBaTH eMIIipUYHO, X04a IIeBHi PaKTOAOTiYHi TIepeAYMOBU AAS IIHOTO € (HPI/IMiPOM,
AKINO B MPUMilleHH] HiKOTO i HiY0ro HeMae, PO HbOTO KAXYTh AK PO «ab6COAIOTHO> IycTe;
SIKIIO AIOAMHA HeMa€ YSIBAGHHSI IIPO SIKYCh iHO3eMHY MOBY, BOHA CTBEPAXKYE MO 11 «abCcoAIOTHE>
He3HaHH:). AAe B IPUHLIUTI a6COAIOTHE — Ije TIPOAYKT YSBH, AOTiYHOTO MOAEAIOBAHHS, iAeaAbHA
KOHCTPYKI}is; y IibOMY ITAAHI a0 COAIOTHE MOXXe iCHYBATH i AOBOAMTHCS AULIIE SIK AOTTUHE TBEPASKEHHSI.
3abirarouu TPOXM Hamepe, 3a3HAYKMMO, 1O L[OMHO 3rapaHe MA€ CYTTEBE 3HAYCHHS AAS IIOSICHEHH S
ocobAMBOCTEN IIpaBa. 3 OAHOrO 6OKY, MOXKHA KOHCTATyBATH, IO AASI 3ACTOCYBAHHSI AO HBOT'O
a6COAIOTHMX XapaKTePHCTHK iCHYIOTb MeBHi pakroaoriuni miacrasu (mpo sxiy uiit crarti Tpoxu
srapyerbcs). 3 iHmoro 60Ky, BUKOPUCTAHHS TaKOI BIACTOPOHEHOI Bip IPeAMEeTHOI peaAbHOCTI
KaTeropii BiACTOpOHsI€E Bia peaMeTHOI peaAbHOCT] i came nmpaBo. Lle Mae HacAipAKOM Te, IO BOHO
CTIpUIMAETHCS HEe eMITIPUYHO, A CYyTO AOTiYHO, € c$peporo NeBHUX 3HAYEHb, AKi He MOXKHA BiAUyTH, aAe
MoxHa MUCAHUTH. [TocaipoBEMIT KanTiamens I. KeAb3en BBakaB mpaBoM cdepy HOPMATHBHUX 3HAYCHD
260 pocTo HOPM, TO6TO PABUA BIAHOCHO TOT0, 1K 0C06a TOBUHHA AiATH 3a TeBHUX 06 cTaBuH (3MicT
HOPMH — IOBUHHICHA HOBeAiHKa),‘ BiATIOBIAHO IPaBO3HABCTBO BiH BBaXKaB CrenU(iuHOI0 HAYKOIO,
1O He BCTAHOBAIOE IPUYUHHO-HACAIAKOBI 3B13KH (3 YMM MAIOTD CIIPaBY eMIIPHUYHI HAYKH), 2 BUBYAE
AOTiKY 3raAQHUX HODMATHBHUX 3HAYeHb, ix AnHaMmixy (AuB. po ne ook aapHime: Fanc Keabsen, Jucme
Ipasosnascmso: 3 d00. Ilpobrema cnpasedausocmi (Kuis: IOnisepc, 2004), Posaia rperiit. [Tpaso
i ayka; Hans Kelsen, The Theory of Law and State, with a new introduction by A. Javier Trevino, 3d
edition (Transaction Publishers, 2009), Ch. XII. Normative and Sociological Jurisprudence, https://
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ToBopstun mpo a6COAIOTHICTD y IMO3HAYEHUX BHUIIE MPOSIBAX, MH, MOXAHMBO, TOPKAEMOChH
HalTaEMHIIIOr0, HAF3araAKOBIlIOro ACMEKTy KOHIIENTY ITPaBa. 3a CBOEIO CYTTIO A0COAIOTHE —
1€ Te, IO He Mae 0OMeXXeHb, € TPAHUYHO BUYEPITHUM, BCEOCSDKHUM, 3aBePIIeHUM; i AlHICHO,
0e3 TaKoro MAXOAY, 0e3 iAel, 0e3 IPUHIINITY BCEOXOIAEHHSI, BCEIIOTAMHAHHS, BCEIIAKOPEHHS],
BCEBU3HAYEHOCT] IIPaBO SAK CHeIUPiIHIN COI[iaAPHHUI PeryAsITOp YHEMOXAUBAIOETDCS.
O6’exruBHa moTpeba Ta Cy6 eKTUBHA iHTEHIIis Oe33allepedHO BUSHAYATH Yepe3 000B I3KOBI
aKTH IOBEAIHKY BCiX 1 KOXHOTO ITiA 3arpO3010 BIAKPUTOI'O Ta HEBIABOPOTHOI'O IIPUMYIILY-
BaHH: AO TAaKOI IIOBEAIHKY y BUMTAAKAX iIrHOPYBAaHHs Y1 OIOPY IX BUMOIaM 3 METOIO CTBEp-
AKEHHS BIAHOCHH CIIPaBEAAMBOCTI A@XHTD y 10ro ocHOBi. Baromum meradismanum apry-
MEHTOM Ha KOPUCTb TaKOrO BUCHOBKY MOXK€ CAYT'yBaTH BXKe 3TapaHa BUIIe AABHbOPHMCbKa
dopmyaa «Suum cuique» («Koxnomy cBoe> ).* 3rigHO 3 Helo ouikyBaHe 6Aaro 3a Hass-
HOCTi HaAKHHX IIACTaB 200 3aCAy)KeHe 0OMeXeHHs B PAMKAX COIL[iaAbHOTO OOMiHy Mae
OTPHUMATHU K0%€eH, XTO OIIMHUBCS B «IPOBAAbHIM> CUTYyallil Y4 CIPUYUHUB 1I; BIATIOBIAHO
CHCTeMa B3aEMOAI YAEHIB CYCITIABCTBA Ta Al IOTO IHCTUTYTIB MAlOTh Oy TH ITI0OYAOBaHI TAKIM
YHHOM, 100 HiX110 He BUSBUBCS OLUIYKAHHM YU O0IifACHHUM I[IHHOCTSIMH, IO IIUPKYAIOIOTH
y HbOMY; 106 Hixto He 3Mir YHUKHYTH YTHUCKIiB 32 OPYIIEHHS 3a60POH YK HeOOXiAHUX
BHMOT; 100 K0%eH 3MiTI yHUKHYTH IIPOBAAY Y BUITPABAAHUX OYiKYBAaHHSIX a60 IIOAOAATH Ha-
cAipku ¥oro HacTaHHA. TuM camum dopmyaa «Suum cuique> MaKCHMi3ye appecHiCTDb
[IPUHIIUITY CIPABEAAUBOCTI, pOPMYAIOE FOTO SIK TAKMUIL, IO CTOCYETHCS BCIX 0€3 BUHSTKY.
«HixT0>» 4i «KOXeH>» — TepMiHH IPaHUYHOTO, A0COAIOTHOTO 3HAYEHHI.

Ane KpiM ip€i, 3TIAHO 3 SIKOIO CIIPaBEAAUBICTb Ma€ 6yTH AOTPHMaHa CTOCOBHO YCiX i KOX-
HOTO, iCHYIOTb i CyTO IPAaKTHYHI [IepeAYMOBH CTBEPAYKEHHS MOMEHTY a6COAIOTHOCTI SIK
HeBiA€MHOI 03Haku npasa. O4eBUAHO, HATIPHKAAA, IO PillleHHs CYAY, SIKUM 32 0COO0I0 BU-

books.google.co.in/books?id=Y WhMInvF I0C&printsec=frontcover&source=gbs book other ver-
sions_r&cad=4#v=onepage&q&f=false). L]ikaBo 3a3Ha4YMTH, IO TAKUIt METOAOAOTIYHHI TIAXIA TAK
YU iHaKIIe BIATBOPIOETHCA i B Cy4aCHUX PiA0COPCHKO-IPABOBUX AOCAIAKEHHAX, Yy TOMY YHCAl IpHU
CIIpO0OAax AMBHTHUCS Ha ITPaBO GiABII ITMPOKO, HIX TIABKH SIK HA HOpMATHBHY cucTeMy. Tak, Hampukaaa,
3a sucHoBKOM C. I. MakcuMOBa, yKpaiHCHKOTO AOCAIAHUKA, IKHH y>Ke TPUBAAMM 4aC AOCAiAXYE
(peHOMeH IPaBOBOI PEAABHOCTI, «...“IIEpPIIOPEaAbHICTD’ [IPaBa CAyI'ye CMUCAOM IIPABa, IO [IOASTAE
Y IeBHiN MOBUHHOCTI (HaAe)KHOMy). TakuM YHHOM, IIPABO SIBASIE COOOI0 ACOHTOAOTIYHY peaAbHICTb,
TO6TO iA€aAbHO CKOHCTpPyHiOBaHe 6yTTs, CYyTb IKOTO IOAATAE B IOBUHHOCTI (HaAeKHOMY), 1 X042 BOHO
He 3aMHKAETHCSI HA CAMOMY CO0i, 3HAXOAUTb BUPa)KEHHSI B eMITIPUYHOMY CBIiTi, aAe BCe 3K He 3BOAUTDHCSI
AO coriaAbHUX PaKTiB>» (Cepriﬁ Maxcumos, “HJo e npaBo? Karo4oBi MOMeHTH KOHIjeIL il TpaBOBO]
peaabnocti,” Qirocodis npasa i sazarvna meopis npasa 1 (2016): 344).

8 51 He BBaKal0 3rapaHy pOPMYAY AOKAABHOIO KYABTYPHOIO LIIHHICTIO AABHBOPHUMCBKOTO COLIiyMy i BUSHAIO
3a Hel0 OIABII-MeHII yHiBepCaAbHe 3HAYEHHS, OCKIAbKH BOHA CPOPMYABOBAHA SIK PIAOCOPCHKE TOAOKEHHS],
SIK HAASBMYAMHO CKAAAHA i TIOTY>XKHA a6CTpa1<uiﬂ, IO BU3HAYAE AOTIYHMI 3MIiCT IIOHATTS « CIIPABEAAMBICTD > ;
AO TOTO 5K iAes1 HAA@XKHOTO PO3IIOAIAY 6Aar, mo LIMPKYAIOIOTD y COLIiyMi, Ta aAeKBaTHOI, CIiBMipHO] OI[iHKH
AXOACHKMX BYMHKIB XapaKTE€PHa AAS 6araTbox KOHIJeIIii CIIpaBeAAMBOCTI. SIK Ha IIpHKAAA MOMAEMOCS
AWIIE Ha OAHY, 3iCTaBHY B 49aci 3 AABHbOPHUMCBHKOIO, IO MPEACTABASE, OAHAK, 30BCIM iHITy KyABTYPY.
PoamipKoByIouM PO CIIPaBEAAHBICTD Y chepi Aep>KABHUX CIIPAB, AeTeHAAPHUI KuTakchkuit pirocod Kyn
Oy-uzu (Koudymiit) 3asnavas: «He omikyiiTech MaAOI0 YACTKOIO, OMIKYHTeCh PIBHOMIPHICTIO PO3TIOAiAY;
He OTIKy#iTech HiAHICTIO HApOAY, OTKYiTech HecTabiAbHICTIO XuTTs>» (1uT. 3a: Cioft Am, “Konneruu
CIIPaBEAAMBOCTH B dprA0COPCKuUX mKoaax apesrero Kuras,” [Tpenodasamers XXI sex 1 (2013): 234).
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3HAETHCS KOHKpPETHE IPaBo (BoAoAiHHS pivdio, OTPMMaHHS CIIAAKY, OTPUMaHHs KOHKPET-
HOro 0Aara B CHAY YKAQAEHOTO AOTOBOPY, KOMITEHCALLil IIKOAH, 3aBAAHOI HEITPAaBOMIPHOIO
Aiero, Tomo), 3000B’s13y€ He TIABKU CTOPOHH CIIpaBi. BoHO 30008’s13ye 8cix; Hixmo He MOxe
3aBAAWTH 3AIMCHEHHIO IIPABa, SKIO MOTO MIATBEPAUB IHCTUTYT BAAAH, CIIEIIIAABHO CTBOpE-
HU AAS 1bor0. KiabKicTb 0Cif, 1o mpuyeTHi a00 MOXYTD CTaTH IPHIETHIUMHE AO IIPOLIECY
3AIFICHEHHS 3a3HAYEHOrO IPaBa, HIKOAM TOYHO He BiAOMa, 32 AOTIYHMM IIPUITYIIEHHAM Iie —
HeCKiHYeHHA MHOXUHA; OAHAK 0OOB SI3KOBICTh CYAOBOTO aKTa MA€ MOTAMHYTH L{F0 HECKiH-
4eHHICTb, BOHA caMa Ma€ OyTH HecKiHdeHOIo, OeamexHol0. [1]e 6iaburoro Miporo 1e cTocy-
€TbCA 000B SI3KOBOCTI 3aKOHY, SKMM BCTAHOBAEHO II€BHI IIPAaBMAA AIOACHKOI ITIOBEAIHKH.
KiapKicTb appecariB [jUX IIPABHA HIKOAY He € BU3HAYEHOO, BOHA SIBASIE COOOI0 B KiHIIEBOMY
MACYMKY TY XX 6e3MeXHY i AMHAMIUHY HecKiHdeHHicTh. O60B I3KOBICTh 3aKOHY, OAHAK, I10-
CTae Hap Her, AoAae 1I. ITidsakonnocmi diil, o MOXyYTb O6YTH HOBTOPEHI N0BCIKIEHHO i no-
8CI00HO Y HeBU3HAHEHIT] Kirbkocmi 6unadkis, MOXKHA OUiKYBATH AHIIE 32 YMOBH BUKOPHCTAHHS
IHCTpYMeHTIB 30008 s13aHHS HeOOMEKeHOI chepH All.

OaHaxk i 1je me He Bce. Buime 3rapyBaAoch IIpo TeHAEHIIiIO aKTiB IpaBa A0 A06COAIOTHOI
BH3HAYEHOCTI, AO IPAHUYHO AOCKOHAAOTO YiTKOIO, HEABO3HAYHOI'O BTIACHHS B HAAIMHHUX
inpopmarniiHux Hocisx. IHakire 1 6yTH He MOXe, OCKIABKH, IO-IIEpIIe, HIXTO He MOBHHEH
MaTHU CyMHIBY B TOMY, SIKY [IOBEAIHKY BU3HAYAIOTb aKTH IIPaBa; MIOAO Hel Mae Oy TH rpaHIYHO
MO>KAMBA SICHICTb, IHaKIIle BUMOTH aKTiB HEMOXXAMBO BUKOHATH 6€3 PU3HKY, 110 3pOOHII [OCh
He TakK i He 6yAem MIOKAapaHMUM 32 L1e; I0-APYTe, OAHAKOBUH YiTKHI 3MiCT IPUIIHCY MA€ 6yTH
AOBEAEHHUH AO BiAOMa IPaHUYHOI MHOXKMHH aAPecaTiB (npo IIPaBOBi MPUIKCU IOBUHHI 3Ha-
TH BCi; iX He3HAHHA He PATYE BiA BiAHOBiAaAbHOCTi).g

? TIpesyMIILlisi 3SHAaHHS 3aKOHY, HACTAHHSI BiALIOBIAQ ABHOCT] He3aA€3KHO BiA TOT0, 3HA€ 0C06a 3aKOH, KM
BOHA MMOPYIIMAQ, YH Hi, — CTAPOAABHI IPaBOBi MPUHIUIIN. Y Pi3Hi iCTOPUYHI YaCH BUKOPHCTOBYIOTHCS
AocTyIHi3aco6u Aasiix peaaisanil. Tak, 3akonn Moiices 6yan BUKap6yBaHi Ha KaMSTHUX CKPHIKAASIX
i BIATBOpeHi B CBAIeHHUX TeKCTaX; 3aKOHM Ijapss XaMMYypari Takox 6yAI/I 3a1<ap6013aHi B KaMeHi
i posamMimeHi Ha pO3AOPIXIKi HAMBAXXAMBINIMX TOPrOBEABHUX IIASXiB Ha MACTyIax Ao BaBuaoHa.
Y Crapopasupomy Pumi 3akonu XII Tabauns 6yan BupizbOAeHi Ha 12 CLIOYaTKY AepPEBSTHUX, a AdAl — MIAHHEX
AOIIKaX, siki Oyau BucTaBAaeHi Ha QopyMmi AAsI TOTO, 06 YCi MOrAK O3HAFIOMUTHCS 31X 3MICTOM, a AdAl
He MOTAH BiATOBOPIOBATHCS iX He3HAHH AM. 3aKoHHU MicTa-noaica Topruna (cTapoaasuiit Kput) 6yan
BUKapOyBaHi Ha cTiHi 6YAIBAL, y SIKif 3AifiCHIOBaAOCS CYAOYMHCTBO. B enoxy CepeAHbOBIYYSI MaAH
Micne inmmi mpaxTuky. Tax, y kpaiHax €Bponu po3rnoBCIOAXKXeHOI0 GOPMOI0 iHPOPMYyBaHHS IIPO IPABOBI
AKTH 6on BIAPAA’KEHHS CllelliaAbHUX FAAIIATAIB, AKi AOHOCHAHU 3MiCT KOPOAIBCHKHMX YKa3iB I10 BCil
TepuTOPii KpaiHu, HepiAKO — y BipIIOBaHiil, HaBiTh miceHHi# popmi (AAs GiABII AETKOTO BUBYEHHS
isamam’aToByBanHs). Y TOf1 Xe yac Bimmeparopcbkomy KuTai cTBOpIoBaAHCS AyKe CKAAAHI 32 3MicTOM
i CTPYKTYPOXO KOAEKCH, Ha OCHOBI IKMX MaAO Oy TH OAHOMAaHITHO BIIOPSIAKOBaHE KUTTS MEIIKAHIIiB
KOAOCAABHOI TEPUTOPII; 3 [i€I0 METOI0 KOAEKCH THPaXyBaAUCs (BuHAAeHH Ty ToMY 5k Kutai mamip six
HaM6iAbBII 3pYYHMI HOCi} 3amucanoiinpopMalii Ao03BOASIB Lje 3p061/ITI/I) , PO3CHAAAMCA BYCi IPOBiHIIMHI
TaMOBIiTOBi IIEHTPH I AAPECYBAAUCS HAaCAMIIEPeA CYAASM, IO GOPMYBAAK EAUHY IIPABOBY IPAKTUKY
BMeXax AepxaBu. MoxxHa HaBeCTH M iHIIi MPHIKAAAU TPAaTHEHHS A0 SKOMOTA IIUPOKOro i HAAIHHOTO
iHpopMyBaHHS IIpO MpaBoBi aKTH B cTapi yacu. [TosBa APyKOBAHOTO TEKCTY i APyKOBaHHUX 32C06iB
MacoBOro iHpOpMyBaHHs yTBOPIOE OiABII-MEHII peaAbHe TEXHOAOTIUHe MIATPYHTS AASL peaAisanii
Mpe3yMIILil 3HAHHS 3aKOHY, X04a CaM TePMiH «IIPe3yMIIIis» TOBOPUTD IIPO T€, IO CyIliAbHEe 3HAHHSA
3aKOHY — He 6iapmie Hix npunymenHs. Hampakruni, sk e Ao 6pe BiAOMO, i B Cy4aCHi YaCU 'POMAASHHU
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A6COAIOTHA BU3HAYEHICTD, a0COAIOTHA iHPOPMOBaHICTD, A6COAIOTHA 06OB’I3KOBICTH,
abCOAIOTHA BCEOXOIAEHICTD, a0COAIOTHA BAaAA.'* SIK MOXKHA GaYNTH, TEHAEHIIIS AO A0COAIOT-
HOCTI € 3aKOHOMIPHO10 AASL AAHOTO CITOCOOY COLIIAABHOTO PEryAIOBaHHS. € O4eBUAHUM, IO
BMMOTA a6COAIOTHOCTI y 3a3HaYeHMX Ta iHIINX IPOsIBAX — Ije He Mpisi, He CIIOAIBaHHS, He
IOOQKAHHS; I1e — HeOOXIAHUIT POOOYHIT IHCTPYMEHT peryAloBaHHs. BiaMoBa Bip npuHLuITy
abCcoAIOTHOCTI 0O3HAaYaAa 6 BiAMOBY Bij CIIPOOH BIOPSIAKYBATH CYCITIAbHE XXUTTS 33 AOIIO-
MOT0I0 IIPABOBOTO PEryASTOPa, BiAMOBY BiA CaMOro IpaBa, TOOTO BIAMOBY 8i0 60pomvbu 3a
CNpasedAUBiCIb Y MeXCAX CYCNiAbHO20 YiA020 1 Bip CIIPOO 3BECTH AO PO3YMHOTO MiHIMyMy
IIPAKTUKY <IIPOBAAIB>» Y CHCTEMI COL[iaABHOTO OOMIHY i B AFOACPKOMY CIIIAKYBaHH.

AAe pa3oM 3 THUM....

VIl. HangueoBukHiwe. HeMoxnuBicTb abconioTHoro i popManbHicTb NpaBa

...KOXXHA PEaAbHO MHUCASTIA AIOAMHA, IO HE € MPiMHUKOM, paHTa3epOoM, yTOIMICTOM i BU-
pillIye OBCSKAEHHI JKUTTEB] IPOOAEMU B PeaAbHOMY AFOACBKOMY CEpPEAOBHIL, PO3yMie, 10
B yCiX 3a3HAYEHUX IIPOSIBAX 3AIFICHUTH BUMOT'Y a0 COAIOTHOCTI HEMOXCAUB0; YCITIXOM i, MaOyTb,
PEaAbHOIO METOK B AAHOMY ITAAHI MOXKHA BBAXKATH AHIIE MOXXAMBY IIOCTYIIOBY IIO3UTUBHY
AMHAMIKY, IO 3aA€XKMTD BiA HU3KM COLIAAbHMX YMHHUKIB IIEPEBAXKHO METAIIPaBOBOI'O XapaK-
Tepy. SIKuil i3 BUIe3rapQHHUX ACIIEKTiB A0COAIOTHOCTI MH O He B3SIAH, IJOAO KOKHOTO MOXYTb
OyTH KOHCTaTOBaHi i MPOaHaAi30BaHi YMHHUKY, 110 YHEMOXKAUBAIOIOTb IX IIOBHY peaAisaliio.
AificHO, 3a $paKTaMH, IO CIIOCTEPIraloThCs B yCi YacH, i YOMY € BIATIOBiAHI icTOpHYHI Tip-
TBepAYKEHHS, )XOAHHUI1 [IPABOBUII AKT He € BU3HAYEHHM Ha CTO BiACOTKiB; KOKHMIA (TIOACKYAU
HABiTb IPOCTHI1 AOTOBIp YM 3aTOBIT) MOXXe MiCTHTH HESICHOCT, IOPOAJKYBaTH HEOpO3y-
MiHHS i BUMaraTi TAyMaueHHs. « BusHaueHicTb>» — y3araai BiAHOCHe IIOHATTS, HaBiTh HayKO-
Bi, 6araTopasoBo AOBeAeHi BU3HAUEHHS Ta YMOBUBOAU PIAKO MOXYTD IIpeTeHAYBATH Ha
3HA4YeHHs a6COAIOTHHX, TOOTO AOTIYHO 3aBepuIeHnX Ta be3sanepeynux (xi6a mo mMaTemaTHy-
Hi OPMYAM Ta 3aKOHH Pi3MKH); IO 5 BXKe KA3aTU PO MOAOXKEHHS, IKi BUSHAYAIOTHCS
($OpMyYAIOIOTBCS) B TeKCTaX 3BMYAITHUX MPABOBUX aKTiB TIOMPHU BCi MpeTeHsii Tux, XTo ix
crBoproe? HapiTh TekcTH Cy4acHUX MMCAaHUX KOHCTUTYIIiM, y SKUX 38 AOTiKOIO € BUBA)KEHH-
MU KOXKHA AiTepa i KOXKHAa KOMa, CAMUMU KOHCTUTYIIEAABIIAIMU HE BBAXKAIOTHCA OCTATOYHO

B a6COAIOTHIN 6IABIIOCTI Ay>Ke MaAO 00i3HaHI B aCIeKTi 3aKOHOAABCTBA, sIKe Al€ B KpaiHi, TO6TO
[Ipe3yMIIL}is 3HAHHS 3aKOHY 32 AUIIAETHCSI He GiABII HIX ITPUITY e HHSIM; SIKIIO 5K 6PATH AO YBarH, 10,
HaBITh 3HAIOYHU PO 3aKOH, 3BUYAITHA AIOAUHA YACTO MAAO 10 B HbOMY PO3YMi€ i 3AaTHA IPAKTHIHO
BUKOPHUCTATH, e TPUITY e HH A HabAMKAEThCS A0 3HaueHH A Gikuii (TBepAXeHHA PO AificHe, 1KOTO
HacTpaBAi Hema).

1" YyAOBHM IPUKAAAOM TEHAEHIIT AO a6COAIOTHOIO MOXKHA BBAJKATU AABHBOPUMCHKY CEHTEHIIII0
Fiat justitia pereat mundus! (Xait nepemosxe cripaBeAAUBicTb (IPaBOCYAAS), X0ua 6 3aruHysB CBit!).
Cenrenyis, 6e3yMOBHO, madOCHA, OAHAK BOHA a6COAIOTHO Aoriuna. CeHc I0CTHLii caMe I moAsTae
B CTBEPAJKEHHI CIIPaBEAAUBOCTI, y TOMY, 06 3pO6GUTH AASL [IHOTO BCe MOKAUBE. SIKIIO 11bOTO He
pobuTbcs (KO, HAMPHUKAAA, HEMOKAMBO 326€3TMeUNTH MOKAUBICTD MTPHIAHATTS HE3AAKHUX,
HeyTlepeA’KeHUX PillleHb y CIOpax Mpo MOpYyIeHi npasa abo y CpaBaX Mpo 3BMHYBAYeHHs), TO
icHyBaHHS caMMX IHCTUTYTIB IOCTHLI] BTpayae CEHC, IePeTBOPIOETHCS Ha aOCYPA; 32 AOTIKOI0 BOHH
MPOCTO MOBUHHI 3HUKHYTH.
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SCHUMH i 3p0o3yMiAnMH (BU3HAYEHNMH) i TepeAGayaloTh MeXaHi3M1 iX BAACHOTO TAYMaYeHH:I
(odiniitHoro pos’sicuenns). Hikoan, Aaai, ycs Maca peaAbHUX Ta MOTEHIfHUX aApecaTiB
IPaBOBUX [IPHIIMCIB He OiHPOPMOBAHA IIPO HUX IIOBHICTIO i HIKOAH B icTOpii He 6yAO Takol
CHUTYaljil, KOAM BCS Maca aApecaTiB po3yMiAa IIPUIIKMC CaMe TaK, SIK HOTO PO3yMiB MOTO TBO-
pelb; 3aKOHOMiPHOCTi KOMYHIKaTMBHOTO iH)OpMAIL[iHOTO IIPOIIECY, a TAKOX POPMyBaHH,
TPaHCAALI{ Ta CIPUAHATTA TeKCTiB (3aKOHU repMeHeBTUKH) BUKAIOYAIOTD 1ie. Hikoan Bu-
MOTa TOTAABHOI 060B’I3KOBOCTI aKTiB He PeaAidyeTbCst; IX IIPUIUCH B OGIAbIIIF Y1 MeHIIif
KIABKOCTI TaK 4H iHaKIlle He BAKOHYIOTbCSI, Y TOMY YHCAI 3 IPHYHH CyTO 00 €KTHBHUX, He3a-
AEXHHX BiA AIOACBKOI 3A01 BOAI; BOASI 3K AFOACBKA YaCTO 6yBae 3AOI0 1 BTIAIOETHCS B IIPABO-
HOPYILIEHHSIX Y CHAY 3AUX OOCTAaBHH, SIKi AFOAMHA HeCIIPOMOXKHA 3MiHuTH. [IpaBa cy6’exris,
9UM OU BOHU He BUBHAYAAUCS — IX BAACHUMH AOTOBOPAMH, CYAOBHMH PillleHHSMH, aAMiHi-
CTPaTUBHUMM YU 3aKOHOAABYMMU aKTaMH, Y IEBHOMY BiACOTKY 3aBXXAM HEOAMIHHO IIOPYIIY-
I0ThCS, IPHIOMY Cy4acHa CTaTHCTHKA iHAEKCYE MPAaBONOPYLIEHHS B IepepaxyHKy Ha KOH-
THUHT€HTH, 1[0 PEIPE3eHTYIOTh yCe HaCeACHHS KOHTPOAbOBAHOI A€PIKABOI0 TEPUTOPI],
i BUSIBASIE TIeBHi 00 €KTUBHI TeHACHITi1 Y MacoBill AMHaMilli TPaBOMOPYIIEHb. A6coaroTHOT
BAAAH, YCIM ITpOsIBaM sIKOI 6e33acTepeskHO KOPHAUCS 6 yci IABAAAHI, Y CBIiTI TeX He icHye:
TaK, MalbKe KOXKHA AePXKaBHO OPraHi3oBaHa KpaiHa Ma€ CBOE yCTaA€He A€BiaHTHe CepeAOBU-
Ife 3 HOro HaMOIABII PO3BUHYTOIO CKAAAOBOIO — OPTraHi30BAHUM KPUMiHAAITETOM, SIKHI
Y IIeBHUX aCIIeKTaxX € IPUHITUIIOBIM aHTarOHICTOM IO BiAHOIIEHHIO AO OQII[iTHUX IHCTUTY-
TiB BAAAM i IPAaKTHYHO irHOPYE 6a30Bi KOHCTUTYLiMHI IPUHIIUIIN; KPiM TOTrO, icTopis aAep-
’KaBHOCTI € HAA3BHYANHO 6AraTo0 Ha IPUKAAAU, KOAU 3aIliKaBA€Hi COI[iaAbHI yTPYIOBaHHS
Jepes MMOAITHYHI MaHIIyAsIil a60 IpsiMe HACUABCTBO 3MiHIOIOTh IHCTUTYTH BAAAH 260
3HMIIYIOTD TIEPCOH, IO IX YOCOOAIOIOTH; 3PELITOI0, HEMAE TaKOI BAAAH, SIKa He BiadyBaAa
0 AECTPYKTHBHHII BIIAUB i3-32 KOPAOHY, SIKHI1 HEOAMIHHO ITO3HAYA€THCS Ha BHYTPIIIHIX
CIIpaBax, Ha CUTYyaIii y ImABAaAHi# TepuTopii.'!

"' IToiiHO OnucaHa BIAHOCHA 06 €KTHBHA 6e3CHAICTb IPABOBOIO PEIYASTOPA Hi AASIKOT'O He € CEKPETOM.
ITpo Hei Ao0Ope 3HAIOTD epeCiuHi POMaASHI; TUM OiAbIIe IIPO Lje 3HAIOTh TPOpeCiOHaAN-TIPABHUKHY,
0COOAHMBO Ti, IO BOAOAIIOTH MHCTEIITBOM CAOBECHOTO IIyAePCTBa a60 TEKCTYaAbHOI Ka3yiCTUKH
i BUKOPUCTOBYIOTb AOCTYIIHI IPaBOBi iIHCTPYMEHTH AASL AOCATHEHH S PE3YABTATY, 4aCTO AAAEKOTO Bip
BUMIipIOBaHHS B KaTeropisix cnpaBeaanBocTi. Ilfe kpame mpo 1je 3Ha¥0Th Ti, XTO TBOPATD 3aKOHU: B YCi
9aCcH TBOPIIi 3aKOHIB — Ile IPAaKTUYHI TOAITHKH, A TIOAITUYHI MipKyBaHHS 3Ae6iABIIOro HabAMXKeH1
AO IpU3eMAEHHX iHTepeciB OKpeMHX BIIAMBOBUX IPYII YM HaBiTh 0Cib, paljioHaAICTHYHI, TUHIYHI
i mos6aBaeHi 6ypb-sKkoi Aipuxu (y TOMY 4HCAi # PO XuMepHY cripaBeAAuBicTb). Ha gpomi sraganoro
AOBOAMTBCSI KOHCTATyBaTU AO IIeBHOI MipH CyMHY 3aKOHOMIPHICTb: y CYCIIABCTBI 3 OiAbII-MeHII
PO3BHUHYTOI CHCTEMOIO COIIiaABHOTO 06MiHy AASI BUKOHAHHS COIIiaAbHO HeoOXiAHOI $yHKITil
CTBEPAKEHH S CUCTEMHOI CIIPaBeAAMBOCTi pOPMY€ETHCS KOAOCAAbHA IIpaBOBa MAIIKHA, KoepillieHT
KOPHCHOI Aii sIKOI HaBiTh Y KPAILOMY BHIIAAKY € BIAHOCHO HEBHCOKUM 3 00’ €KTUBHUX IPUYMH; BiH
MOKe 6y TH 30BCiM HU3bKUM Yepe3 Opak y KOHKPeTHOMY CYCIIi AbCTBi II03UTHBHHX [IPaBOBUX TPAA KL
inpasoBoikyabTypu (Aedextiny cycmiabhift mpaBocsiaoMocTi). BiamosiaHO Bech cycmiabHuUit mporec
60poTHOU 32 CTBEPAXKEHHS CIIPABEAAUBOCTI Y AIOACPKUX B3a€EMOBIAHOCHHAX X0 i BIAOyBa€eTbCs
06’exTHBHO (OCKiADKY 3yMOBAEHHI KyMYASTHBHOIO AFOACHKOIO IOTPe60I0), OAHAK € HAA3BUYAIHO
CyNepeYAUBHM i BpPa3AUBHMM; TOX Ha 6yAb-5{K0My COLiyMi i3 CKAAAHOIO CTPYKTYPOIO i CKAAAHOIO
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3azadkosa, dusosuxra piu! Matouu pyuwitinow cuA0l0 8020 iCHYBAHHS i PO3BUMKY
06’ekmusry mendenyito 0o A6COAOMHO20, NPABO NPAZHE 020, U4O 8 PeAAbHOCH € 00 EKMUBHO
HemoncAusum!

LTeit mapapOKC Mae He MEHIII AMBOBIDKHI HACAIAKHL A caMe: HeMoxcAusicmp 3500y TH abco-
AIOTHICTb PEaAbHY, AifICHY, KUBY, TPAaKTHYHY (KOAH BCi CTO BIACOTKIB TTiABAQAHUX, CBiAOMUX
1 CyMAIHHUX y IIPaBOBOMY BiAHOLIEHHI 'POMAASH >KMBYTh II0 FPAHUYHO 3BAXKEHUX, YiTKUX
IIPaBHAQX, YCTAHOBACHHX AOCKOHAAOIO AEP>KABOIO Ha CTO BIACOTKIB 6€3A0raHHUM, 3pO3yMi-
AWM yCiM 3aKOHOM) 1 maxa sy HemoNAUBICMb BIAMOBUTHUCDH Bip IPUHIIMITY abcoAoTHOCTI
(BHme MoxasaHo 06 €KTHBHICTb TeHAEHIIii AO a6COAIOTHOTO Y TIPaBi) 3yMOBAIOE MepeMilneH-
Hs IPHHIJAITY a6COAIOTHOCTI y cdepy TOro, o He 6i00ysacmocs, a mac 8id6ymucs,'* a came
IPaBO SIK HOCii aDCOAIOTHOTO TIePeHOCHUTHCS BIATIOBIAHO 3i Cepu peaivHo Cyujozo y ceim
HOMIHAABHO20, Y CPepy POpMALbHUX 3HAEHD, IKOI0 MOYCHA OXONUMU BCE.

TakuM YMHOM, TEHAEHINS AO A0COAIOTHOCTI BTIAFOETHCS 1€ B OAHIN YHIKaAbHIN O3HAIi
npasa — 11020 popmarvrocmi. AificHo, npaso 6 npunyuni, a uje birvlde 8 NPAKMUHHOMY NAGHT —
ye yapura $opmarvrozo, cdepa, Ae Ho3HAHeHHs TOTO UK IHITOTO 06'€KTa AIFICHOCTI BUCTYIIaE
Ha 6e3yMOBHH171 IepUIMHA IIAAH, a CaM 06’ckm BiAXOAUTD Ha APYTHI, HA TPETiN 4n 6iAbII
AJABHII IIAQH, SKIIO He 3HIMAETHCS 3 PaXyHKiB 30BCiM. CBIT peaAbHUX peuel, AToAeH i oAl
y IIpaBi 3aMillyeTbcs ix $OpMarbHO-AOKYMEHTAAPHUMH ABITHMKaMM. Y IpaBi Ta cdepi, Ae
BOHO dyHKIioHYE (IopUCTIPYAeHITis), PaKTOAOTIUHI XapaKTePUCTHKH AIOAEH i pedeil BTpa-
YaIOTh [IPAKTUYHE 3HAYEHHS; AASI IIPABOBUX YCTAHOB, AASI CYAY, AASI FOPUCTIB bariaysKe, 1o
BiA6YBa€TbC5I B IIPEAMETHIM AIMCHOCTI; 3Ha4YeHHs MA€ Te, IO IPO KOHKPETHY AIOAUHY, pid
4u epebir mopiit GikcyoTh AOKyMeHTH Ipo HuX. CripaBKHi, AIFICHI XapaKTePUCTHKH He
iCHYIOTb FOPUAMYHO, TOKU BOHU y BCTAHOBAGHUIT CIIOCi6 He 3aA0KyMeHTOBaHi 4 He popMa-
Ai3oBaHi (He Mo3HaveHi) B iHIIMI NPUIHATHMIL Y AaHil MPaBOBiil cucTeMi crioci6. Ao mpo-
¢eciiiHOro MpaBHUKA y BUIAAKY IOTPeOU IIPEACTABUTH iHTepPeCH B PAMKAaX KOHKPETHUX
IIPAaBOBIAHOCHH He IIPUXOAUTD 3BHYANHA AIOAMHA i3 1maoTi i KpoBi. ITepep HIM mocTae Hociil
1Ne6H020 CMAMYyCcy ma KOHKpemHux npas i 000653kis, IIpo HASIBHICTD SKHX CBiAYATH He HOTO
CAOBA YH ITje SIKACh eMITIPHKA, & BUKAIOYHO AOKYMEHTH 400 iHIIli BU3HAHI IIPaBOBOIO CHCTEMOIO
AXepeAa AOCTOBIpHOI AOKa30BoI iH$opmaril. [T0AIOHI BUCAOBAIOBAHHS MOXYTb BHAQTUCS
AelIo repebiAbIIeHNMH, aAe Ha CYTh CIIPABH Iie He BIIAUBAE: IOPHUCIIPYAEHIILS AIFICHO € ce-
PoI0, A€ TIAHYIOTb He $aKTH, a AKTH IJOAO IIUX PAKTIB i3 BiATIOBIAHUM obcsrom ix IOpUANY-
HOTO (060B’I3KOBOTO AAS BpaXyBaHH) 3HaYeHHs, sIKe BU3HAETHCSA 33 HUIMH YHMHHIM [IPABO-
HOPAAKOM.

CHCTEMOIO B3AaEMOBIAHOCHH HOTO YAEHIB IIIOAO o6MiHyTnM, IO € AAS HUX IIiIHHUM, A€KHTH TP OKAATTS
3aBXAM OYTH HecripaBepAAHBHM (MEHIIOI0,  YacTiie 6iAbIIOI0 MipoIo).

2V npoMy IAQHI XapaKTepPHUM Ta METOAOAOIIYHO BAXKAUBUM BBAXKAEMO 3ayBaXKeHH S KAACHYIHOIO
puMchKoro opucra [TaBaa, SKuil, BUSHAYAI0UHU CYTh [IPABa, 30KPEMa, 3ayBaxkyBaB: «[oBopuThCs,
10 MPeTop BUCAOBAIOE IPaBO (BHHOCUTS PillleHHST), HABITH AKNIO BiH BUPIilIye HECIPABEAAHUBO; 1je
(cAOBO) BiAHOCHTBCS He AO TOTO, IO IPETOP 3PO6UB, AA€ AO TOTO, O HOMY HAAEKAAO 3POOUTH >
(Aizecmu FOcmuniana, xauranepua, tutyanepmuit “Ilpo cipaseaausicrs impaso,” mynxr 11, https://
scicenter.online/kniga-rimskoe-pravo-scicenter/digesti-yustiniana-17063S5.html).
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dopMaAbHICTb IpaBa SIK HOro iIMAHEHTHA, CYTTEBA XAPAKTEePHCTHKA He MOXKe He BiAOHBa-
THCS B IOHATTSAX i KATeropisx, siki pikCyroTh i MOSICHIOIOTD 1ie sIBUILle; BOHHU 3BUYHI AAS TTPO-
deciliHuX IOPUCTIB, OAHAK AIOAMHI, He3HAHOMil 3 IPaBOBUMHU IOHSTTSAMH i AAAEKilt Bip
IOPUAMYHOTO MUCAEHHS, IX IOAEKYAH BaXXKO 30arHyTu. BispMiTh, Hanpukaap, KaTeropito
«npasosdamuicmp>. L]e — 0AHa 3 OCHOBOIIOAOXHMX IIPABOBHX KaTeTOPiii, BOHA IOKAHUKAHA
BU3HAYHTH, XTO B IIPHHIUIT MOXe OYTH YIaCHUKOM IIPAaBOBHX CTOCYHKIB, TOOTO BUCTYIIATH
HOCIEM IIeBHUX IIPaB Ta 000B’13KiB. AGCTPAKTHO BIATIOBICTH Ha IIUTAHHS, XTO i SIKOX0 MipOIO
€ IIPaBO3AATHHM Y PAMKAX Ti€l YM iHIIOI IPABOBOI CHCTEMH, HEMOXXAUBO, AASL OO IIOTPiOHO
OpIEHTYBATHUCS Y BIATIOBIAHOMY KOAL AXKEP€A, Ae SIKeCh IIPABO YU 0OOB’SI30K 3a BIAIIOBIAHUM
cy6’exTOM € mepepbadeHnM. 3a 3araAbHUM IIPUHIUIIOM CaMa KaTeropisi Cy0 €KTHOCTI ITepea-
0avae HASIBHICTD ITOCTATI, IKA OCMICAECHO OPIEHTYETHCS i AOILHABHO Al€ Y IEBHOMY COLIaAb-
HOMY CepeAOBHUIIli; iHaKIIe sIK BOHA MOXKe peaAidyBaTu cebe B paMKax CBOTO IIpaBa i K BOHA
TIPaBO3AATHICTIO (OPMaABHOIO 3AATHICTIO MaTH TIPaBa i 060B 3KK) MOXe BOAOAITH GyAb-sika
AXOACPKA ICTOTA, HaBiTh IOMHO HAPOAXKEHA HA CBIT, 2 IHKOAM 1 HABITh IIle HE HAPOAJKEHA (;ncmo,
HaIPHMKAQAA, Y 3aIIOBITi AiAa MICTUTBCA PO3TOPAAKEHHS IOAO YCIIAAKYBaHHS YaCTHHM HOTO
MajiHa FiOTeTHYHNM OHYKOM, KUl Ie He HAPOAHMBCS, aAe MOKe OyTH HapopxeHuit). Ha
¢OHi IOHO 3rapQHOTO AOTIYHO TOBOPHUTH i PO MPABOCYH EKTHICTD IIOMEPAOL AFOAUHU: SIK
cy6’exra il B)ke HeMa, aAe Il BOASI, BTIA€HA y TOMY K 3aIIOBITi, MOXKe IIje TPHBAAMI Yac MmicAs 1i
CMepTi BU3HAYATU AOAIO pedeil i A0 ImeBHOI Mipu — Atopeit. IcTopis mpaBa i paBOBOI AyMKHU
3HA€ YMMAAO BHMITAAKIB BUSHAHHS ITPABO3AATHOCTI HE AMIIE 32 AFOACHKHMMH, a ¥ 33 IHIIUMH
JKUBHMMHU iCTOTaMH; Ile Ma€ MicCIle i B Cy4acHi YacH, KOAU CITAAKOEMIISIMH Y 3allOBiTaX BU3HA-
YaIOThCA AOMAIIHI TBAPUHH a60 KoAUn IIPAaBO3AATHICTIO B OQILlifTHOMY IOPAAKY HAAIASIOTHCA
Ti 5 TBapunu (AocBip Ienawii, IBednapii, inmux kpain) a6o o6’exru npupoau (y Hosiit
3eAaHAli HOIOAABHO B CYAOBOMY IOPSIAKY BUSHAHO IOPHANMHOIO 0CO60I0 PiuKy).

ITe oAMH 1iKaBHIT IPUKAAA — KATEropist «iopuduna 0coba>. Avire B paMKax IIpaBOBOTO
PeryAsiTOpa MO>KAUBE iCHYBAaHHS TAKOTO AUBOBIDKHOTO Cy0 €KTa. Y IIpeAMeTHil, eMIlipudHiit
AIFICHOCTI HISIKUX JOPHAUYHUX OCi0 HeMa, € TPYIIH AIOAeH, 00 €AHAHI IeBHUM IIPOLIeCOM (Bu-
pOGHMYNM Yu iHIIMM), aAe came TaKe 06 EAHaHH: 6e3BiAHOCHO AO THX, XTO HOTO YTBODIOE,
SIK BBOYKAETHCSL, SIBASIE COOOI0 OKpeMy 0cO0y, IO He AOPIiBHIOE CyMi BAACHUX CKAAAOBHX, A €
YHMOCh AaBTOHOMHHM, CAMOCTIHHHUM, 006010 sui generis. L1 midiuna ocoba, sixa icHye He
dismuHo, a cyTo opMasbHO (BipTyasbHO, iHOPMALINHO), BUSHAETHCS TAKOIO, IO BOAOALE
IpaBaMH i 000B’I3KaMH, YOMY BOHA I AICTaAQ Ha3By «IOPHAMYHOI> ; 1 SIKIO Y BCTAHOBAEHO-
MY IOPSAAKY OPOPMAEHO AOKYMEHTH IIPO il yTBOPEHHS, IPOMACHO Aep>KaBHY peeCTpalliio,
3aTBEPAXKEHO CTATYT, BIAKPHTO GAHKIBChKi PAXyHKH, YKAAQACHO AOTOBOPH, Ha BUKOHAHHSI IJHX
AOTOBOPiB AOKYMEHTAAbHO 3a(piKCOBAHO MEBHY AISABHICTD Ta ii pe3yabTaTH, 3adikCOBaHO
MEeBHMI PyX KOIITIB I10 6yxraATepi‘1‘, YKAAQAEHHS HOBUX AOTOBOPIB TOIIO, TO HABITh IOAEKYAH
HEe3aAEeXHO BiA TOTO, SIKOI0 MipOI0 GpaKTHIHO peaAi3yroThcst ii CTATyTHI 3aBAAHHS, Iist 0coba
XKHBe CBOIM (OpPMAABHO-IOPUAMYHUM SKHTTSIM AOTH, AOKH BOHA He OyAe B yCTAaHOBAEHOMY
MTOPSAKY BUKAKOYEHA 3 BIATTIOBIAHUX PEECTPIB.
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BiaAHOCHO GAM3BKOIO AO KATeropii «I0pHAUYHA 0CO0a» 32 MIpPOIO 3aKAAAEHOrO B Hel
IOPHAUIHOTO GOPMAAIZMY € KATeTOpist «cygeper>, 110 IIO3HAYAE CYD €KTa — HOCISt «cysepe-
Himemy>. 3a3HAYMMO, IO AMIIE B paMKaX IIPABOBOTO PEryASTOpPAa MOTAA BUHUKHYTH i Ha-
6yTH MOTYTHBOTO BipTYaAbHOTO XKHTTA 115l 6a30Ba AASL CYIaCHOTO MiKHApOAHOTO (Ta it He
TiAbKHM MKHapOAHOTO) mpasa kareropis. Oxpema KpaiHa Mo ¢pakTy MOKe PaAMKaAbHUM
YUHOM 3aA€XKATH Bip IHIIMX KpaiH ab0 BiA TOTO, SIK PO3KAAAAIOTHCSI CHAM Y BHY TPIIIHBOMY
IOAITUKYMi; BOAHOYAC 1i IOBHOBa)KHI IIPEACTABHUKH ITIAITUCYIOTD BIATIOBIAHI MKHApPOAHI
Ta BHYTpillHi AOKYMEHTH Bip IMEHI AePXKaBH, SIKa BBAKAETHCS «CYBEPEHHOI0> (TO6TO Takoxo,
IJO Ma€ BEPXOBEHCTBO BAAAU B paMKaX BAACHUX KOPAOHIB i rapaHTOBaHy HE3aAEXKHICTbD Y B3a-
€MOBIAHOCHHAX 11032 MK KOPAOHAMH). AepykaBa, AO Pedi, B IPaBOBOMY PO3yMiHHi — Ije He
Te€, 10 3a3BUYal MAIOTh HA YBa3i AIOAU — 1l IIEPECIYHi TPOMAASIHM; Iie He KOPAOH, He 6yAiBAH,
Ha SIKi}l BUBIIIEHO AePIKABHHI IIPAIlop, He AIOAMHA B YHipopMi Tomo. AepxKaBa — Ije TaKOXK
crenudiyHa IOPUAMYHA 0CO0A, FOPHAUIHHI Cy0 €KT, SIKHF 3a3BHYal GOPMYETHCS AFOABMH,
110 MMPOXUBAKOTh Ha KOHKPETHIM TEPUTOPII, Yepe3 IX BIATIOBIAHE BOAEBUABACHHS AAS 3aA0-
BOA€HHSI IX AKTYaAbHUX KUTTEBHX IOTPe6 i AAS 3a6e3IIedeHHs IX IIPOrPeCUBHOIO MOCTYITY
SIK OKPEMOTO CYCITIABCTBA, SIK COIIAABHOTO IiAOTO. 3 ITi€I0 METOIO i AAS 3a0e3medeHHs 10-
TOYHOTO YIIPABAIHHS Ta MOBCSKAEHHOTO IIOPSIAKY TaM, A€ IIPOSKMBAIOTD AIOAH, Iist 0c06a
HaAIASIETbCS BIAIOBIAHUM 06CATOM BAAAK (MO)KAI/IBOCTi BU3HAYATH TIOBEAIHKY iHIIUX oci6) ;
AXOAHM K, IIO YTBOPHAHM AEPXKABY, AAS IIATPUMKU BIIOPSAKOBAHOTO iCHYBaHHS MAalOTh KOPH-
THCS il 0c00i AO THX Iip, IOKX BOHA BiATIOBiAA€ OCHOBHHUM OYiKyBaHHSM I'POMaASH i He
3AOBKUBA€ BAAAOIO (BUITAAKHU 3AOBXUBAHHS BAAAOIO, SIK CBIAYMTD iCTOPIs, IIOraHo CipHiiMa-
IOTBCS MABAARAHMMY i HAffYacTille HIYUM XOPOIIMM He 3aBepIIyIoThcs). Lls mTy4Ha, BipTy-
aAbHA, CKOHCTPYHOBaHA Yepe3 yCTAHOBYI IPaBOBi AOKYMEHTH 0C00a pelpe3eHTOBaHA
Y 3BHYAIHOMY KUTTI AIIABHICTIO 11 crIenndpivHuX po6OYHX YTBOPEHb — Pi3HOPYHKITIOHAAD-
HUX OpraHiB i3 KOHKpeTHOI0 KoMIeTeHIieo. Ha cygyacHoMy piBHI po3BUTKY CYCIIABCTB
1 AEPXKABHOCTI OKpeMa AIOAMHA MOJKe ITO3UBATUCS AO BAACHOI A€PKaBU IMIOAO IIOPYIIEHH 1i
npas (SKINo, BUCTYTIAOYH Bi ii iMeHi, Aep>kaBHUI1 OpraH moch 3pO6HB He 33 KOHCTHTYTIEID
abo He 3a 3aK0H0M) , IPUIOMY MTO3MBATHCA K AO HALIIOHAAPHMX, TaK i HAAHAIIIOHAABPHUX
CYAOBMX OpTaHiB.

IIpukaapis BuTOHIeHOI GOPMAAICTHKH, SIKOIO XapaKTePU3YETHCS cPepa IIpaBa, MOXKHA
HABOAUTH Irfe 6arato. Aae 6e3yMOBHUME PeKOPACMEHAMH B AAHOMY BHUITAAKY € A0Ope BisoMi
IPaBHMKAM TAK 3BaHI <IPe3yMIIIii>» i «ikijii> — MPUITyIeHHs PO NeBHi 06 €KTH peaAb-
HOCTi a60 HaBiTh TBEPAXKEHHS IIPO HASIBHICTh TaKUX 00 €KTIB 32 0OCTAaBHH IX PaKTHIHOI
BiacyTHOCTI. ITpesymmiiii Ta ¢pikii — 1je BepIIuHa MpaBoBoi $OPMaAICTHKH, ii BUITUH ITiAO-
TaX. BOHU BUHHKAIOTH OCTIABKH, OCKIABKY (aKTH IIPO II€BHI 0COOH, pedi 4u IPOoLiecy eMIi-
PHYHO He CriocTepiratoThes i He GikcyroThCs (HaftyacTile B CHAY 06 €KTUBHOT HEMOXKAMBOC-
Ti 1 3pO6HTH), OAHAK AAS TOTO, {06 HOPMAABHO IIPALFOBAB TOM YM iHIIMI1 IPaBOBHI iHCTH-
TYT, HeOOXiAHO BBXKATH, IIPUITyCKATH, ySIBUTH, L]0 BOHH XOY i He CIIOCTePiraroThCsl, aAe Bce
X TakH iCHy10Tb (Mpe3yMIILisi), a B 0COGAMBO 3HAYYIIMX BUTMIAAKAX HEOOXIAHO He TIPOCTO
BHCAOBAIOBATH IIPHUITYLIeHHS, a IPAMO i HEABO3HAYHO CTBEPAXKYBATH IIPO PaKT, He MAIOUU
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fioro B peaapHoCTi (ixuis). Y sxiit me cdepi AIACBKOT IPaKTHKH Take MOXKAUBe? AAe Hail-
6iapmIe BpaXka€ Te, MO TOMPHU BiABEPTHUI CIOPPeaAi3M ITX OPUAMYHHUX IHCTPYMEHTIB BOHU
€ AO TaKOI MipH PO3MOBCIOAXXEHUMHU Y cdepi Ail TPaBOBOro peryasaTopa, mo A0 HUX 3BHUKAIOTh
HE TIAbKM IOPUCTH, a ¥ 3BUYaMHI AIOAH, 1no3basAeHi npodeciiiHol IpUANYHOL AedopMartii.
AAS yHUKHEHHS FOAOCAIBHOCTi HaBeAY AMIIE OAMH MAaAHbKUH MIPUKAAA,. Y KOXKHIHN CydacHii
KpaiHi Il AOpOCA€ HaCEAECHHS [IEPIOAMYHO BUXOAUTH Ha BUOOPH Ha BUMOT'Y BIATIOBIAHMX HOPM
KoHcTuTynii, sika BCTAHOBAIOE, 1110 3AIFICHEHHS HAPOAOBAAAAS ITepeAbadae HasIBHICTb IIPeA-
CTaBHUIIbKHX OPTaHiB HAPOAY, Il OCTAHHI MOXYTb Oy TH CPOpPMOBAHI AUIIIe Yepe3 MeXaHi3M
Bubopis. CydacHi posBHHYTi BLUOOPUi CHCTEMH ITIepeAbadaloTh BCe3araAbHiCTh, Oesmocepe-
HiCTb, CBOOOAY BUOOPIB IIPH TAEMHOMY TOAOCYBAHHi; yce 3rapaHe Ma€ 3a6e3MeqnTH MOXKAY-
BiCTb peaAbHOro BU6OPY (TO6TO BUBHAYEHHS KOXKHUM BHOOpPLieM HailbiAbII AOCTOIHOTO
BapiaHTa i3 AeKiAPKOX PO3YMHUX aABTEPHATHB), THM CaMHUM 326€3IedyeThCs i Te, MO BiA-
AABHA HAa3MBAETHCSA «AEMOKPATI€I0> (BAaAOIO HapoAy). He Tpe6a 6YTI/I, OAHAK, CITelfiaAi3o-
BAHKM COLIIOAOTOM, IIJO BUBYA€ PEAAbHUIT MEXaHi3M BUOOPYHX KaMITaHil, 00 CTBEPAXKYBa-
TH PO QIiKTUBHICTD K CAMHUX KaMIIaHil, TaK i IX pe3yAbTaTiB HABiTh y BUMAAKAX, KOAH KaM-
MaHil 3AIMCHIOIOTHCA 6€3 O4eBUAHNX IopyIeHb. ApXKe BH6opui, SIK IIPABUAO, TOAOCYIOTD He
3a TOTO, 32 KOTO XOUYTh, 4 32 TOT'O, XTO IM HaB I3AMBO IIPOIIOHYETHCS; BOHU FOAOCYIOTD He 32
NOAiTHYHY IporpaMy (3MiCT Ta peaAicTHYHICTB SIKOi 9acTO cobi He YABASIOTD ) i He 32 peaAb-
HOTO Aistua (peaAbHHI KAHAMAAT 3aKaMy$AbOBAHHIL TOAITHYHOIO PeKAAMOIO), a HIBUALIE 32
Ha0ip racea Ta HaniBMipivHi Girypu; y 3SHA4HOMY BiACOTKY BOHH FOAOCYIOTH He B CHAY BAAC-
HOTO BH6OPY, @ B CHAY TOTO, IO TaK POBGASTD iHII, Ti, XTO MOpsiA; abcenTeism (HesBKa BH-
6OpLIB Ha AIASHKY, iX paKTUYHA HEYYacTh y BUGOPAX) OAPA3y CTABUTB MiA MUTAHHS AOAEP-
KaQHHSI IPUHIIMITY 3araAbHOCTI BUOOPiB. MOXKHA 3rapaTH Ie YMMaAO MOMEHTIB, IO YHe-
MOXXKAHUBAIOIOTh HAAEXKHY peaisanio 6a30BUX NPHHIUINB BLOOPUOro mpaBa; X Ais
€ 0COOAMBO BIAYYTHOIO B XOAI 3aCTOCYBAHHS Cy4aCHUX BHOOPYMX TEXHOAOTIH, IO POOASTH
IepecitHOro BUOOPLS 06 €EKTOM Pi3HOTO POAY MAHIIIYASILIii, Y PE3YAbTATI SIKUX OOHPAIOTHCS
0co6u He HafbOIABII AOCTOFHI, a HAFOIABII OAU3BKI AO POSIIOPSIASKEHHS BIATIOBIAHUM iHPOP-
MariiHuM, GpiHAHCOBUM, AAMIHICTPAaTUBHUM Ta iHIIMM pecypcoM. Sk HacAipOK, mpoBepeHi
KaMITaHil BXKKO BBAXKATH «BUOOPAMU>, TUM OiAbIIIe «AEMOKPATHYHUMU >, & TIEPEMOXKIIiB
IMX KAMITaHifl — CIIPaBXHIMU BUOOPHUMHE; PeaAbHOTO GaKTy OOpaHHS 3a BCTAHOBACHHUMHU
npuHiumamMu HeMa. OpHaK pOpMaAbHO BHOOPH BiAOYAHCS, i 3 1M 6€3yMOBHO (QiKTHBHUM
IOPUAMMHIM aKTOM, SK i 3 f0TO MPABOBUMHU HACAIAKAMH, OTOAXYIOTbCA (3MyIIeHi moro-
AMTHCB ) Ci.

*kkkk

Y KOHTEKCTi 3rapaHOTO AOITIAbHO Ha XBHAMHY IIOBEPHYTHCS AO MOPAAi K 3iCTaBHOTO
3 IPaBOM COIHAABHOTO PETYASITOPA i 3a3HAYMTH, IJO BOHA TAKOXK He [1030aBAeHA [IEBHUX O3HAK
$opMaAbHOCTI; 3pEIITO0, BOHA TAKOXK CIIUPAETHCS HA HOPMH, TPUHIIUIIH, IO IPETEHAYIOTh
Ha 3araAbHe 3HAYEHHsI, MAIOTb CAYT'YBaTH OPIEHTHPOM AASI HeBU3HAYEHOTO KOAa 0ci6. OpHak
¢$opMaAbHICTD MOPaAi Mi3epHa y HOPiBHAHHI 3 $OPMAABHICTIO ITPaBa; aA’ke MOPAAb He BTi-
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AIOETBCSI B AKTAX 1 [IPOLIEAYPAX, He ITepeAbadae CTaTyCiB, 4iTKO BUSHAYEHHX IIPaB Ta 000B sI3KiB;
BOHA HE MA€ TaKOI Mip1 palliOHAABHOCTI, SIK IPAaBO, OCKIADKY CIIUPAETHCA IIEPEBAXKHO HE Ha
AOTIKY, HE Ha pPO3yM, a Ha IIO9yTTs; MOTUBAMU AO PeaAi3allil MOPAAb TaKOXK M€ He PO3yMiH-
Hs1 QOPMaABHUX BUMOT, COPMYAbOBAHHUX Y HOPMATUBHUX TEKCTAX, i He YCBIAOMAEHHS 30B-
HIIIHiX HeTaTUBHMX HACAIAKIB 3a IX HEAOTPUMAHHS, a BIATYTTSI TOTO, 11O, AIFOYM HEMOPAABHO
(He <IO-AIOACBHKH> ), IIPUHEeCEN 3A0 AIOASM i OTPHUMAENT 3Ae CTaBACHHS HaB3a€eM. | HaBIaku:
CTaBASTYHCh AO AIOAEH IIO-A0OpOMYy (maHqun iX i AOIIOMararoum im), mBUAIIE OTPHMMAENI
AOGPO ¥ BIATIOBIAD.

VIIl. NpaBo vs peanbHuiA CBiT; NPaBO3HABCTBO VS eMMipUYHi HayKK

3po3yMiAo, 110 POPMAABHICTD — I1e eAeMEHT KOHIIENITY IIPaBa, HeBiAEMHUI GpeHOMeH HOoro
aoriku. ToMy € AOBOAI TOCAIAOBHUM BUCHOBOK IIPO Te, IO CaMe BiH y IepIIy Yepry Ma€ AO-
CAiAXKYBATHCS B HayIi IPAaBO3HABCTBA i, MOXKAMBO, CTAHOBHUTH HOro npepmer. Busnaunnit
¢irocod mpasa cyyacrocri I. Keabsen, sk yxe BuIIle 3a3HaYaA0CS, PO3MiIPKOBYBaB I[IAKOM
AOTiYHO, BUOKPEMAIOIOYM CriejudidHuil mpeaMeT Hayku Tpo mpaso (iepapxis Hopm
30608 A3yI040T0 3HAYEHH) | 3aKAUKAIOUH BiAPI3HSATH IPABO3HABCTBO BiA iHIIMX HayK, 0c06-
AMBO Kay3aAbHUX (THX, IO AOCAIAXKYIOTb IPUYMHHO-HACAIAKOBI 3B 3KH MiX stBuiamu). Sk
6yAO TIOKa3aHO BHIIle, BAMOTa BCebiuHOi pOpMaabHOT a6COAIOTHOCTI B mpasi (30kpema, a6-
COAIOTHOT 060B I3KOBOCT, SIKY TlepeAGadac MpaBo 3a AOTIKOKO IIbOTO MOHATTA) B AlficHOCTI
He peaaisyeTbcst (YKAAAGHI YTOAM 3 PISHUX IIPUYKMH He AOTPUMYIOThCS, CYAOBI pillleHHs He
BHKOHYIOTBCS, 3AKOHH OOXOASTHCS Ta MOPYIIYIOTbCs). AAe 3rapaHi IPOLiecH MOXYTh CTa-
HOBHTH IIPEAMET IIPaBOBOi HAYKH AUIIIE B ACTIEKTi TOTO, IO BUMOTY HAsIBHUX aKTiB (HOpMH),
sIKi BU3HAYAIOTH IIPaBa i 060B'sI3KM Cy0'€KTIB CYCIABHUX BIAHOCHH 3apaAu 3a0e3ledeHHs
AOTPHMAHHS Y HUX IPUHIUITY CIIPABEAAUBOCTI, 200 HAAXKHUM YUHOM 3AIFICHIOIOTHCS, 260
MOPYUIYIOTHCS, i BUIIPAaBUTH CTAHOBUILE MOXAHMBO TIABKM Y€pe3 IPUNHATTS HOBHUX aKTiB.
SIkuMu € coLiaAbHi, IICHXOAOTIYHI Ta iHIIi ITepeAyMOBHU IIPABOMIPHUX a60 IPOTUIIPABHUX
Alll — Lie Be IIPeAMeT He MPABO3HABCTBA, a CyMDKHHUX HayK (coLioAoris, aHTpomoaoris,
IICUXOAOTISI, ACAIKTOAOTiS, KPUMIHOAOTisS Tomo).

BopHouac He moTpibHO 3a6yBaTH, IO IIPABO IIOIPH BCIO HOT0 crierudiky — Ije CyCriAbHUI
peryasiTop, coriaabHe siBHie. BOHO BUBHIYEThCS Ha CYCIIABCTBOM, aAe He MOXe OyTh
BIABHUM, BiAIpBaHMM BiA HbOT'O; SIK 3TaAyBaAOCs Ha IIOYATKY CTaTTi, BOHO ¥l BUHMKAE B CUAY
BiAITOBIAHOI CYCITIABHOI IOTPeOU — AOAATH PE30HAHCHI <IIPOBAAN> Y BIAHOCHHAX COIfiaAb-
HOro 06MiHy, raciTH OB s13aHi 3 M KOHPAIKTH. [TpaBo — abcoAIOTHO HeOOXiAHMI 3aci
ycTabisbHeHHs Ta 3abe3neueHHs epeAbauyBaHOro, CIOKIMHOTO MOCTYITY CYCIIAbCTBA y Ha-
NPAMKY 3a6e3IedeHHs OAArOMOAyYYs HOTO YAEHIB; SIKIO 5K CYCIIABCTBO IIOCTIFHO AMXO-
MaHHTB, Ile 03HAYa€ HacaMIepeA HePO3BUHYTICTh a60 AePeKTHICTh HASIBHOTO B HbOMY
IIPaBOBOTO PeryAsTopa. AAsi TOro 106 y IjboMy IIAAHI MATH TO3UTUBHHUI eeKT, HeOOXiAHO
OBOAOAITH BUIIYKAaHNM MHCTELITBOM KoH8epmysamu diiicte y npasose (paxtuane — y dpop-
MaAi30BaHe), a TAKOX 6OPOTHCS 32 CTBEPAYKEHHS B KOHKPETHOMY CYCIABCTBi BIATIOBIAHOTO
piBHS IPaBOBOi KyABTYpH HOTO YAeHiB (sKa MOASIra€ HacaMIlepeA y BUXOBAHHI BiATyTTS
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CIIPaBEAAHMBOCTI Ta IIOBAarM AO aKTiB IpaBa K Y IPOLECi iX CTBOPEHHs, TaK i B IIpoleci ix
BUKOHAHHS).

IX. Oeski BucHoBKK. lpaBo AK HE3MiHHUM KOHUENT

Sl ckopHCTaBCs T€3010 MPO MIHAMBICTD IPaBa AASL TOTO, 0O ITOMIPKYBATH IIPO CYTHICTH
LjbOTo sBUIMA (SIKy BBXKAI0 HE3MIHHOI0); 06 MOKa3aTy, 0 3aBKAHM i CKpish, Ae 6 BOHO He
CIIOCTePIraAoCh, mpaBo € cheporo 6OPOTHOH 3a CIIPaBEAAUBICTD, SIK BOHA PO3YMI€ThCS i CIIpHii-
MA€ETBCS B KOHKPETHOMY CYCITIABCTBi, B KOHKPETHOMY COLIIaAbBHOMY CepeAoBuILi (Impoaarn
260 KyIIMTH AIOAMHY B pabCTBO 3 il BAACHi 260 1y>xi 60pru B 6ararbox HApOAIB KOAHCH OYAO
LiAKOM cripaBepArBEM). BoHO 3aBxAu nepeabadaTime akTH, cTaTycH, BAasy. CTBepAXKyIoun
11e, 6e3yMOBHO Tpeba OpaTH A0 yBaru iCTOPUYHUIT MOMEHT, y PAMKAX SIKOTO MU CIIOCTepirae-
MO IPaBO, a TAKOX Te, L0 6YAb—}IKe SIBUILE €BOAIOIIIOHYE I 3MIHIOETHCS B 9aci (BeAHKm?I iaea-
aicr I B. @. TereAn 3akAMKaB AOCAIAXKYBaTH HOHATTS B OTO IOBHOMY iCTOPHYHOMY PO3BUTKY
Ta BUBYATH PyLIiiiHi CHAU IbOTO POSBUTKY — AlaAeKTH4Hi cynepeunocri). Te, Hanpukaap, mo
B CTaDOAABHIX AEP)KaBaX MM HE CIIOCTEPIra€MO 4OrocCh CXOXKOIO Ha Cy4acHUH HOTapiar, Cy-
9JaCHi AOKyMEHTH, CYy4acHi IPOLEAYPH, CYYaCHI METOAM IOPUAUYHOTO AOKA3yBaHHs, CKAAAHI
IHCTaHLIFHI CHCTEMH CYAIBHULITBA TOLIO, 80COAIOTHO He CBIAYMTD IIPO BIACYTHICTD Y BIAIIO-
BIAHUX CYCITIABCTBAX IIPABOBOTO peryasiropa. Te caMe MOXKHA CKa3aTH, CIIOCTEPIralodu 0coo-
AMBOCT] iCTOPUYHOTO PO3BUTKY KOHKPETHHX HAPOAIB: TIPABOBHUIL PEIYASTOP MOXKe OyTH He-
IIOMITHHI Cepep YUCACHHUX BUSIBIB 0COOAMBOI KYABTYPH KOXKHOTO 3 HUX. Te came MOXXHA
CKa3aTH, CIOCTePiraioun B3aEMOAIO B Pi3HHX CYCIABCTBAX Pi3HUX PeryAsTOpiB (MOpasbHO-
IO, PeAirifiHOro, KyABTYpHO-TPAAULINHOIO TOWO): epeBaXkaHHs OAHOTO 3 HUX He CBIAIUTD
1po BipcyTHicTb iHmoro. Te caMe MOXKHA CKa3aTH, AOCAIAXKYIOUH OCOOAUBOCTI IIPAaBOBOTO
PEryAlOBaHHS Ha HalliOHAABHOMY Ta iHTepHaliOHaAbHOMY (MiKHapopHOMY) piBHAX. Mix-
HapOAHE [IPABO, 0COOAHBO CTAPOAABHE, — Ay>Ke CIIeLipidHe; 0COOAMBOCTI TYT AO TaKoi MipH
BiAYYTHI, III0 TOCAIAOBHI ITPaBHUKY iHKOAM B3araAi 3arepevyBaAu FOT0O iCHyBaHHS a00 Bia-
HOCHAHM FIOTO AO HEAOPO3BUHYTHX, HEAOCKOHAAMX GOPM Oy TTsI ITpaBa; OAHAK CIIeluiuHiCTD
MIXXHApOAHOTO TIpaBa He € MACTABO0 He BU3HABATH HOTO MpaBoM. Te came MOXHA CKa3aTH,
3BAXKAIOYM Ha AESIKi TEHACHINII B PaMKaxX COLIOAOTII ITPaBa, 3a IKUMU HASBHICTD IIPAaBOBOTO
PeryAsiTOpa BUSHAETHCS B CEPEAOBHILL, I[O HE OXOMAIOETHCS ACPIKAaBHOIO OPTaHi3aLli€lo i II0-
TpaIAsie 3a MeXi AePXKaBHOTO NPABOTIOPSIAKY (LlepKOBHE IpaBo, eTHiYHe MpaBo,' Micrese
IPOMaAChKe 3BUYAEBE IIPABO, KOPIIOPATHBHE IIPABO, IIPABO 3A0YMHHOIO CBiTY TOIO). Y pam-
KaX IJMX Ta iHIIMX MPOSBIB IPaBOBOTO PETryAIOBAaHHS MOXXHA CIIOCTEPiraTH i BUBYaTH Pi3HO-
MaHITHi BiAMiHHOCT], KOHCTaTyBaTH IikaBy MiHAUBICTb i BapiaTHBHICTb. AAe He 3a0yBaTH IIpH
LbOMY IIPO T€, IO B YCiX BUITAAKAX, KOAM MU Ha3UBAEMO IEBHUI TUII COLIIAABHOI PeryAsLil
«IPaBOBUM >, MH CIIOCTEPIraEMo mepea co600 B YOMyCh OAHOMAHITHY COLIiaAbHY TPAKTHUKY
13aCTOCOBYEMO OAHE KOHIIENTYaAbHO EAIHE OHATTSL

© €. bypaait, 2019

13 AuB., Hanpukaas: Menaxem DaoH, Espeiickoe npaso (Cankr-Ilerep6ypr: IOpuamdeckuit nentp
Ilpecc, 2002).
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€sren bypaaii. Koanenr mpasa: Mme>xi MiHAHBOCTi

Amnoranisa. Ha poniiaeiToro, mo cyuacui coniaapHi TpaHcdOpManii MOXKYTb MaTH HACAIAKOM
3MiHY KOHIIENITY IpaBa, aBTOP CTBEPAXKYE, IO MiHAUBICTh KOHIIENTY € YMOBHOIO i HaBiTh He-
MO>XAMBOIO, OCKiABKH HOHSATTA SIK 6a30Ba (BHCXiAHA) AOTiUHA OAMHHIS B ycix Bumapkax foro
3aCTOCYBaHHS Ma€ IO3HAYATH EAMHE 3a CYTHICTIO SBUIIE (HPI/ITOMy 10 30BHINIHBO IIe SIBUIIE
MO>Ke BUTASIAQTHU no-pisHOMy). Haioro AymMKy, He3MiHHOIO B KOHIIENITi IpaBa € HOT0 OHTOAOTIUHA
OCHOBA, IKY CKAAAAQIOTh CIIeITUivHi COIjiaAbHi BIAHOCHHH, CIPSIMOBaHi Ha TOAOAAHHS IPOBAAIB,
110 BUHMKAKTD Y 3BA)KEHOMY AIOACPKOMY CIIAKYBaHHIi Ta COLJiaAbHOMY 0o6MiHi (BiAHOCI/IHI/I
CHpaBeAAI/IBOCTi); BiAIIOBIAHO AOTiYHA CHPAMOBAHICTDh KOHIIENTY IIpaBa — Iie 60p0Tb6a 3a
CIIPaBeAAMBICTD, 32 CTaH, KOAU KOXKE€H y KOHKPETHUX YMOBaX MAa€ BIAAATHU iHIIMM i OTPUMATH Bip,
iHmux mesHe 6aaro (suum cuique). Kpim coniaAbHO-OHTOAOTiYHOI OCHOBH IIpaBa HE3MiHHUMHU
B KOHIIEITi IpaBa € IPUTAMAaHHI AHIIe IOMY METOAH, MEXaHi3MH, 3aCO0H BU3HAYEHH I AFOACHKO]
IOBEAIHKH, a CaMe: a) abCOAIOTHO BU3HAYEHi AKTH BOACBUABACHHS (YCTaHOBAeHHH), SKiBU3HAYAIOTh
All y9acHHUKIB COIiaAbHOTO 06MiHY B CUTYAIIiSIX «ITPOBaAY > 260 3arpO3H «IPOBAAY> (AKTU YTOA
a60 AOTOBOPIB, aKTH CYAIBHULITBA 60 apbiTpaKy, akTH 3aKOHOAABCTBA); 6) YMHHMK a6COAIOTHOI
060B’3KOBOCTI [TMX AKTiB; B) aBCOAIOTHA BAAAQ, KA 3abesIedye 1110 000BI3KOBICTh. YOCOOACHHSIM
abCOAIOTHOI BAAAH € AePiKaBa — e uiYHUE CY0 €KT, MOBHOBAXKHUI 3A1FICHIOBATH BAAAY, TO6TO
BM3HAYaTH i KOHTPOAIOBATH ITIOBEAIHKY AIOAEH Y pAMKaX KOHKPETHOIO IPOCTOPY IIPUMYCOBO.
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€sren bypnain

CyTTeBY 4aCTHHY CTATTi IPUCBSIYeHO peHOMEeHY abcoAroTHOrO y npasi. IIpaBo 3 orasay Ha
F10r0 OHTOAOTIIO0 Ta creudpivHI METOAM Ta MEXaHI3MHU PEryAIOBAHHS TSIXKi€ AO aB6COAIOTHOCTI
(abcoArroTHA BH3HAYEHICTD, a6COAIOTHA 06 0B 43KOBICTh, a6 COAIOTHA BAAAA TOIO), OAHAK peaAbHO
AOCATTH ii HEMOXKAMBO, [0 3yMOBAIOE ITepeHeCceHH s IIpaBa 3i cdpepu peasbHO Cymoro y chepy
$opMaAbHUX 3HAYEHD, IKOI0 MOXKHA OXOIUTH Bce. ToMY B IPaKTHYHOMY IIAAHi IPaBO — Ije IJapHHa
¢$opmMaAbHOTO, cdHepa, Ae peaAbHi pedi, AFOAH, TIOAl 3aMiITyI0ThCS IX pOPMAABHO-AOKYMEHTAABHUMH
ABiftHHKaMu. AifICHI XapaKTepUCTUKH He iCHYIOTH IOPUAMYHO, TOKH BOHH He 3aA0KYMEeHTOBaHi
9 He popMaAizoBaHi (e mosmavewi) B iHmmit DPUAHSITHN Y AQHIM IPaBOBii cucTeMi crocib.

KAro4oBi cA0Ba: MOHSTTS IIPaBa; COliaAbHA OCHOBA IIPaBa; COLjiaAbHU OOMIH; IPOBAAHM CO-
IIIAaABHOTO 06MiHy,- BiAHOCHHHU CIIPAaBEAAMBOCTI; BIAHOBAIOBaAbHA T 3amobi>kHa CIIPaBEAAUBICTD;
differentia specifica npaBa; akTu IpaBa; abcOAOTHA BU3HAYEHICTDh aKTiB IpaBa; ab6COAIOTHA
06OB’SI3KOBICTD aKTiB IpaBa; abCOAIOTHA BAAAQ; ADCOAIOTHE B IIpaBi; opMaAbHe B Ipasi.

EsBrenmnii bypaaii. Konnenr mpasa: npeaeAbl H3MEHYHBOCTH

Annoranus. Ha $poHe npen o ToM, 4TO COBpeMeHHbIe COLjaAbHbIE TPAHCPOPMALIUU MOTYT
IPUBOAUTH K U3MEHEHUIO KOHIIEITa IPaBa, aBTOP YTBEPKAAET, YTO U3MEHYMBOCTb KOHI[EIITa
BCErAa YCAOBHA U AQYKe HEBO3MO>KHA, TOCKOABKY MOHATHE Kak 6a30Bas (HCXOAHAS) AOTHYECKAS
eAMHHIIA BO BCEX CAydasiX ero ynoTpebAeHUs AOAXKHA 0603HAYATD eAMHOE 10 CBOEI CYTH
sBaenwe (PUTOM YTO BHENIHE 3TO TBACHUE MOKET BHITASIAETD T0-PasHoMy). [10 MHeHHIO aBTOpa,
HeN3MEHHOI B KOHIIEIITE [IPABa ABASIETCS IIPEKAE BCEI'O €I0 OHTOAOIMYECKAsl OCHOBA, KOTOPYIO
COCTaBASIOT criefjudpuyecKre COLjMaAbHble OTHOIIEHNU I, HAlIPaBACHHbIe Ha IPEOAOAEHNUE IIPO-
BAAOB, BOSHUKAIONUX B COAAQHCHPOBAaHHOM Y€AOBEYECKOM OOLIEHNH U COLIMAABHOM ObMeHe
(oTHOWeEHMS CIPaBEAAMBOCTH); COOTBETCTBEHHO AOTHYeCKasl HAIPABAGHHOCTD KOHIIeNTa
npaBa - 9T0 60pb0a 3a CIPaBeAAUBOCTS, 32 IOAOXKEHHE, KOTAA KAXKABLI B KOHKPETHBIX YCAOBHUSX
OTAQeT ADYTHUM U AOAKEH TIOAYYHUTD OT APYTHX OMpeaeseHHOe 6aaro (suum cuique). Kpome
COLIMaABHO-OHTOAOTMY€ECKOM OCHOBBI [IPaBa HEM3MEHHBIMHU B KOHI[EIITE [IPaBa SIBASIIOTCS [IPH-
CYII¥e AULIb €My METOABL, MEXAHU3MBI, CPEACTBA OIIPEAEAEHHS Y€AOBEYECKOrO IOBEACHIS,
a MMEeHHO: 2) a6COAIOTHO OTIpeAEAeHHbIE AKThl BOAEU3bsBACHUS (YCTAHOBACHHSL), OTIPEAEASIONHE
AEFICTBUSA y9aCTHUKOM COLIMAAbHOTO 0OMEeHa B CUTYalUAX IPOBAAA MAU YTPO3bI TPOBaAa (aKThl
COTAQIIEHUI HAM AOTOBOPOB, AKThl IPABOCYAH S HAU apOUTPa’Ka, aKThl 3AKOHOAATEABCTBA);
6) daxTop a6COAIOTHO 06513aTEABHOCTH STHX AKTOB; B) a6COAIOTHASI BAACTD, 06eCTIeTHBaIONIas
3Ty 00513aTeAPHOCTD. BoIAoImeHreM a6 COAIOTHOM BAACTH SIBASIETCATOCYAAPCTBO — CIlenudude-
CKUI1 Cy6'beKT, TOAHOMOYHBII OCYIECTBASTH BAACTD, TO €CTh OIIPEAEASITh U KOHTPOAUPOBAThH
HOBeAEHYE AIOACH B PAMKAX KOHKPETHOI'O IIPOCTPAHCTBA IPHHYAUTEABHO.

CymecTBeHHAas YaCTh CTATHH IOCBsIIIeHa peHOMeHy abcoAroTHOrO BIpase. [IpaBo B cuay ero
OHTOAOTUH M CIIELIUPUIECKIX METOAOB 1 MEXAHU3MOB PETyAHPOBAHIS TATOTEET K aOCOAIOTHOCTH
(abcoaroTHas OTpeAeAeHHOCTD, A6COAIOTHAS 06513aTEAbHOCTD, 86COAIOTHA S BAACTD HT. A.), OAHAKO
PEeaAbHO AOCTHYb €€ HEBO3MOXHO, K 9TO 00YCAOBAUBAET [lepeMellleHue IPaBa U3 Chephl peasbHO
cymero B cpepy pOopMaAbHbIX 3HAYCHUIT, KOTOPOI MOSKHO OXBaTUTh Bee. [10aTOMY B IpakTHYeCKOM
OTHOLIEHWUH [IPABO — 9TO FOCIIOACTBO POPMAABHOTO, cdepa, FAE peaAbHbIE BELU, AFOAH, COOBITHS
3aMeINaloTCs MX pOPMaABHO-AOKYMEHTAABHBIMI ABOMHUKAMH. AeHICTBUTEAbHbIE XaPAKTEPUCTHKU
He CYI[eCTBYIOT IOPUAMYECKH, [IOKA OHH He 3aA0KYMEeHTHPOBAHbI HAU He popMarn30BaHbl (He
0603HaYEeHbI) HHBIM TPHHATHIM B AAHHOH TPAaBOBOI CHCTEME CIIOCO60M.

KAroueBble CAOBa: IOHSTHE IPABa; COLIMAAbHASI OCHOBA [IPABa; COLIUAABHBIN OOMEH; IPOBAADI
COIIMAABHOTO OOMeHA; OTHOLIEHNS CIIPABEAAUBOCTH; BO30OHOBASIOIIAS U IIPEAYIIPEXKAQIOIIA ST
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cpaBepAanBoCTb; differentia specifica mpaBa; akTeI IpaBa; abCOAIOTHAS OIIPEAEACHHOCTD AKTOB
IpaBa; a0COAIOTHAs 0053aTeAPHOCTD aKTOB IIPaBa; a0COAIOTHAsSI BAACTb; a0COAIOTHOE B IIPABE;
$opmMaAbHOE B ITpaBe.

Evgen Burlay. The Concept of Law: Boundaries of Changing

Abstract. On the controversy to idea that modern social transformations change the concept’s
of law meaning as a result author confirms that such a change is conventional or even impossible
because a concept as a basic (initial) logical unit must mean the same every time it’s been used.
On the author’s opinion unchangeable in concept of law is its ontological basis first, i.e. particular
social relations aimed at overcoming the failures that arise in balanced human communication
and social exchange (relations of justice); so, the strict logical sense of the concept of law is
a struggle for justice, for a situation where everyone in his specific circumstances gives to others
and should receive a certain benefit from others (suum cuique). Beside that unchangeable in the
concept of law are its own methods and mechanisms of determining human behaviour, namely,
a) absolutely defined acts of will (establishments) that determine the actions of a participants
in social exchange in situations of failure or threat of failure (acts of agreements or contracts,
acts of justice or arbitration, acts of legislation); b) the factor of the absolute obligation of these
acts; c) absolute power, providing this binding. The embodiment of absolute power is the state —
a peculiar body authorized to exercise power, that is to determine and control the behaviour of
people within a certain space.

A substantial part of the article is devoted to the phenomenon of the absolute in law. Due to its
ontology and specific methods and mechanisms of regulation, law tends to be absolute (absolute
distinctness, absolute obligation, absolute power, etc.), however, it is impossible to really achieve
it, and this determines the transfer of law from the real to the sphere of formal meanings, which
can cover everything. Therefore, in practical terms, law is the dominance of the formal, a sphere
where real things, people, events are replaced by their formal-documentary counterparts. Their
valid characteristics do not exist legally until they are documented or formalized (indicated) in
the other way accepted in this legal system.

Keywords: concept of law; social basis of law; social exchange; social exchange failures; relations
of justice; renewable and preventive justice; differentia specifica of law; acts of law; absolute
distinctness of the acts of law; absolute binding of the acts of law; absolute power; absolute in
law; formal in law.
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Aaexcanpp Tkauenko™

NPOLLLAHVE C MPABOM 1 ®UJTOCOOUEN:
HEKOTOPbIE NPEABAPUTEJIbHBIE 3RCTITMKALIAN

l. He-yTewatwwan ¢unocodpua. BMecto npegucnosus

ybukon nmepeiiper! Mpl y>xe 6€3BO3BpaTHO OKA3aAUCH B TOH MECTHOCTH, TAe

TpebyeTcsi COBepIIUTD Hap COOOIT cepbe3HOe U CO3HATEABHOE YCHUAME, YTOOBI

A1060€ YeCTHOe pa3MbILIAEHHE, IPeTeHAyIONee XOTs OBl Ha OTAAACHHYIO CBSI3b
¢ purocodueil, He IOBTOPSIAO AO CTEIIEHH CMEIIeHH I CTHAHCTHKY M IIadpOC PacCy>XKACHUM
«<IIOCAEAHETrO PUMASIHIHA »,' He CTAHOBHAOCH OTAOXK@HHBIM IIPOAOAKEHHEM 0beccMep-
THBIIETO ero UMs TpyAa. Heob6XoAMMOCTD TaKOTo ycHAHUS 06YCAOBACHA HE TOABKO TEM,
4TO PUAOCOPUS AOAXKHA OBITH PACCY)KACHHEM O MUPE, A He 6ercTBOM OT HEro, HO H TeM,
4TO 06peueHHOCTh PHAOCOPCKOTO MbIIIACHH S, IBCTBEHHO OOHAPY KMBIIASICS CETOAHS,
SIBASIETCSI He YeM MHBIM, KaK IIOAHBIM M TOYHBIM BOIIAOIIEHUEM UACH TPAAUIIUH, HAYIIei
OT IIAATOHOBCKOTO 5KeCTa, 0 KOTOpoM cKkopbea Boanuit. JKecTa, KOTOpPBIi M BHITSAHYA
XKpeOuil, yroTOBaHHbIH MUDY.

IToaTomy mpu Bce# yBAGKaTEABHOCTH IIOXOPOHHBIX CTEHAHMH [10 yMepIIeMy MHpPY U Qu-
A0COUH, KOTOPAsI OAYXOTBOPSIAA €0, A€AASI TAKMM ITPEKPACHBIM, HEOOXOAUMO OTTOPOAHTD-
CS1 OT 3TOTO CIEKTAKAS HIDKECACAYIOIIMMHE 3aMeUaHUSIMH.

Bo-nepsbix, ecau ITaaroH — TBOper; $praocoPpuu, TO HET 0COOOro CMBICAA TOPEBATDH HAA
y4acThio TOro (GuAOCOPHM), UMM eAMHCTBEHHBIM CTPEMACHHEM OBIAO y-TIOKOUTbCS B He-
n3MeHHOCTH. EcAr mpobAeMa AUIIIb B HEBO3MOYXKHOCTHU COOCTBEHHBIMU CHAAMH OPTaHU30BaTh
CaMOYOHIICTBO, TO OOpeTeH e CITYCTs ABA C IIOAOBUHOM THICSYEACTHS CIIOCOOHOCTH 06e3-
ABIDKUTD GHAOCOPUIO AOAKHO BOCIIPHHUMATDHCS C 0OAerdeHIeM, Kak n3baBAeHHe OT CTpa-
Aanmuit. IToaToMy Tpebyercs yTouHeHHe IUPOKO PACIIPOCTPAHEHHOMY YOEKAEHHIO, 4TO
MAQHETAPHOE TOCIHOACTBO TeXHHMKHU KAAAET KOHel] HAOCOPHHU. AeHCTBUTEABHO, B TAKOM
006€e3ABIKUBAIOIEM TOCIIOACTBE TEXHUKH «HEOOPATHMO HCYEPIIBIBAIOTCSI BOSMOXKHOCTH
dunrocodun, To ectp MeTadpusuku>.> Ho ncuepnanue BO3MOXKHOCTH HAOCOPUH U €CTh
rieab MeTadpusuku. CAeAaB KpaeyrOABHBIM KAMHEM MHPA MArnemy — BCETAQ yoKe H3BeCTHOe, —
OHA CTPEMHUTCS K «KOHITy HCTOPUH>, K IOIPY>KEHHIO MUpPa B IIAPAAUTMY BEYHOTI'O KPYro-

* Oaexcanap BaaepiitoBuy TkaueHKO, KAHAMAAT OPUAUIHUX HAYK, AOLIEHT, AOIIEHT KapeApHu
TeOPeTHYHHUX Ta IPHUBATHOIPABOBUX AUCHUIIAIH, KUiBChKHI MI’XKHAPOAHUH yHiBEpCUTET.
Oleksandr Tkachenko, Candidate of Legal Sciences, Docent, Docent at the Department of Theoretical
and Private Law Disciplines of Kyiv International University.

e-mail: barrister@bigmir.net

' Mimeercs B BuAy Boanuit i ero raaBHOe IpousBepeHHe «YTemeHe GHAOCOPHein>.

2 Anan Bappio, Manugecm durocopuu (Canxr-Ilerep6ypr: Machina, 2003), 24.
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BOPOTA TOT'O e, BEYHO paBHOTO cebe. To, 4TO MBI HAOAIOAAEM CETOAHSI, BHICTYIIAET IIPEAO-
Auel K ee 6e30rOBOpOYHOMY TPHYMY.

Bo-BTOpBIX, €CTh OAHO 06CTOSTEABCTBO, KOTOPOE MeIlIaeT BO3PAAOBATHCS TOMY, uTo Maen
MEHSIIOT AOKAAM3AIIUIO U3 Cdephl IPe3 BEAUKOTO aUHIHMHA B IIPArMaTHKy TeXHHYeCKOM
aaropurmusanuu. OHO CyTb CAeAyIOIIee — OTOXAECTBACHUE PUAOCOPHH U MeTAQUIUKH He
SBASIETCSI HU M3HAYAABHBIM, HU HeobxopumbiM. [Tpu BceM, kazaaoch 651, 6e3paspeAbHOM
TOCIIOACTBE OPHEHTALIHH, KOTOPasi OHpaeTcs Ha «FIAer0 B ee IAATOHOBCKOM CMBICA€, IIOA-
YHHSIeT MaTeMe HeXBATKY, U3bIMAHKe BCSKOTO PHCYTCTBHS U OTAGASIET TeM CAMBIM ObITHE
OT [P OSIBAEHHSI, CYIHOCTD OT CYIeCTBOBAHUS»;” BCEIAA CYIeCTBOBAAA H OIITO3HIIHS — CO-
¢uCcTHKA, OPraHU3yIOIIast MbIIIACHHE KaK COIIPUCYTCTBHE 911020 KOHKPEMH020 CAOBA M MOl
KOHKpemHoli BeIH, CONPUCYTCTBUE, KOTOPOE B HCTOPHH 3aITAAHOTO MBIIIACHHS TOAYIHAO
MM 103MU1ECK020.

ITepea cO60I1 51 CTABAIO 3aAQ9y OTAATH AOASKHOE TOMY, YTO AO CETOAHSIIHUX AHel (U Ka-
HOHAAQ MIOCACAHHUX 60€B emje He CTHXAQ) IPOTUBOCTOSIAO YMEPIIBACHUIO MUPA B MaTeMe
TeXHUYeCcKoro. ToMy, 4TO AO CHX ITOp ITO3BOASIET HAM He OBITh 0OpeueHHbIMH Ha OljeTleHeH e, "
OTAMYATD MBIIIACHHE OT CYeTa U, CAeAOBATEABHO, IOHMMATB, YTO «HAYAAO eCTh IIOCACAHEe> .
ToMy, 4TO U CEeroAHs ITO3BOASIET YETKO OCO3HABATh, YTO IIPOUCXOASIIAS IIepeMeHa BCei
JKH3HU ¥ [JeAOTO CYILeCTBA 11020, 8 KOM® MBICAb AYMAeT, OCTAHABAMBAET M OTKAOHSET CAMO
MBIIIACHHE.

YeroBek mpourpriBaeT 60phOy 3a veA06erecKoe CylIeCTBOBAHME, M AQXKE €CAM IIPOHTIPHIII
ObIA HeH30€XeH C CAMOTO HAYaAa, OH He HMeeT Ipasa Ha yTemeHre. OH AOAXKEH C AOCTOUH-
CTBOM IPHHATD CBOXO CyAbOY. Bor, 0 cMepTH KoTOporo Huiiie BO3BeCTHA TOATOpA CTOAETHS
Ha3aA, B O4ePeAHOH Pa3 FOTOBUTCS BOCKPECHY T, yoke BOCKPeCaeT B MariJeCKMX MaHHUITYAS -
IMSAX UCKYCCTBEHHOTo nHTeAAekTa. Ho mepes TeM Kak caMoOTpedeHHeM H OTKAa3OM OT
bpemeHH cu3andOBOrO TPYAA MO3HAHMS AOOPOTO U 3A0TO UCKYIIUTh IEPBOPOAHBI Ipex
¥ IIPECTYIIUTh BPaTa BHOBb OOPETEHHOIO «pasi>, KOTOPHIM, IIPAaBAA, C OTPOMHOI BEPOSIT-
HOCTBIO 6yAeT IIOXOAUTb Ha KOHIAArepb, 4eAoBeK (emte yeAoBek!) AOAKEH 06epHyThCs
M OTBETHTb Ha ABa Bompoca: 1. Yro B HeM cobcTBeHHOrO — yeaoBedeckoro? u 2. Kak ¢puao-
codusi-coPUCTHKA BAUSET HA CTIOCOOHOCTD YeAOBEKa OBITh CAMUM COOOF — COOCTBEHHBIM?

ABTOp HCXOAMT U3 TUIIOTE3B], 4TO CBSI3b YeAOBEKa M YHMAOCOPUM HYKAACTCS B IOCPEAHHU-
Ke M TAKMM [T0CPEAHHKOM, KOTOPbIi Ha IPOTSDKEHUH IIOCAAHHX OOAee YeM ABYX THICSIEACTHIT
obecrieunBaA MPHHAAASKHOCTD YeAOBEKA TOITUIECKOMY UCTOKY ero CyIIecTBa, ObIA0 IPaBO.

3 Baabio, Manugecm gurocopuu (Canxr-Ilerepbypr: Machina, 2003), 81.

*3aech ymecTHsI cA0Ba M. Xaiiperrepa: «4eA0BeK OIleIIeHeAO CMOTPHT Ha TO, YTO AABHO HACTYIIHAO,
COBEPIIMBLINCD KaK HEYTO TAKOE, YTO yIKe AHIIb B KA4eCTBE CBOEI0 IOCAEAHETO H3BEPIKEHH S H3Bepraer
u3 cebst aToMHYI0 60MOy ¢ ee B3ppiBoM>». MapTun Xaiiperrep, “Bemp”, B Bpems u 6vimue, pep. v mep.
Baapumupa bubuxuna (Mocksa: Pecny6auxa, 1993), 316. A ecau B 37Ot dppase B3PHIB ATOMHOI
60MOBI 3AMEHHTH Ha ellje TOABKO OTKPBIBAIOLHECS [IePCIIeKTHBbI HCKYCCTBEHHOTO HHTEAAEKTA, TO
XapaKTepHUCTHKA COBPEMEHHOCTH OyAeT HCUepIIbIBAIOI .

S Maprun Xaitaerrep, [Tapmenud, nep. A. Illyp6eaesa (Canxr-Ilerep6ypr: Baapumup Aaan, 2009), 1S.
¢ Peup 0 TeAe, TEACCHOCTH Y€AOBEYECKOIO CYIIeCTBOBAHMU.
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OHO yKpBIBaAO YeAOBEKA OT BCEIIOTAOLIAIONIETO BAUSHISA MeTaPpU3UKu. 11 Avb 3aBepineHue
MTOCAEAHEN NCYEPIIBIBAET IIPABO,  C HUM — M BO3MOXXHOCTD IIO3THYECKOTO (CO(l)I/ICTI/I‘-IeCKO-
ro) pedyeHus.

WHTeHIUM AQHHOTO UCCAEAOBAHIS SIBASIIOT COOOIO MOMBITKY AMCKYPCHBU3ALIMN MECTA
IIpaBa B IPOTHUBOCTOSIHUY MeTadpHU3NIeCKOH U HeMeTapU3NIeCKON TPAAUIIHI PHUAOCOPCKO-
r'O MBIIIAEHHS], a TAKOKe TIePCIIeKTUB ero COOTHOIIEHHs C pOPMUPYIONTeHCcs TEXHOAOTHYeC-
KOM IJMBHAM3al[el, BOMAOIIAIOIeElN B cebe KOHCTHUTYaHThI IIPOEKTa €BPOIEHNCKON MeTa-
$usuKu.

Hmkecaepyromee uzaoxeHue 6y,A,eT IIOTIBITKOM IIPOAEMOHCTPUPOBATh, uTo: 1. BpiTne
IPUCBaNBaeT YeAOBeKa II0CPEACTBOM IpaBa. 2. CKAAABIBAIOIIUIACS CETOAHS THII TEXHUYECKOH
IIUBUAM3AIMU He MOXeT UMeTh COOTBETCTBYIOLIEro eMy IpaBoBoro npocrpaxcraa. 3. He-
COBMEeCTHMOCTb ITPaBa U TEXHUKH 3HAMEHyeT COOOI MopakeHHe 1 YCTPaHEeHHe BO3MOXXHOC-
TH PUAOCOPHH-KAK-COPUCTHUKU.

Il. MeTadu3uKa: npeofosieHHaA [UXOTOMUA

Pacmenaennocts $purocodpun Ha MeTaPU3UKY U COPUCTHUKY BBICTYIIACT ABYMsI PACXOAS-
IUMUCS U3 OAHOM TOYKH OPHEHTAIMSIMU MBIIIAeHUS. | [pH3HaHHOM SBASIeTCS] KOHIIeNTya-
AUBALMS 9TOM «TOYKH CHHTYASIPHOCTH>» — «0OABIIOTrO B3pbIBa» GHAOCOPHHU — IyTEM CO-
CTaBAEHHS IlepevHs BOIPOCOB, 3aXBaU€HHOCTb KOTOPBIMH M HAACASIET MBICAD CTaTyCOM
¢urocodpun. He HaXoAs1 OCHOBaHMI IIOPBIBATb C 9TON TPAAUIIUEH, ST OTAAM IIPEATIOUTEHHe
He KAaHTHAHCKOMY, a XallAeTTepPHaHCKOMY PerucTpy BOIIPOCOB (B CBOE OIIpaBAAHHE aBTOP
MO>eT YKa3aTb Ha TO 3HAUeHHUe, KOTOpOe IMPUAAETCS ITyTsAM MBIIIACHHS, HaMeYeHHbIM
M. Xatiperrepom B AaHHOM HICCAGAOBAHUH):

YTo HaM cAeAyeT AeAaTh?

Kro mbr ecmv?

IToueMy MbI AOAXKHBI Obimb?

Yo ecTs cymee?

ITouemy cBepuraercs ObrTue?

U3 9TUX BOIPOCOB CHU3Y BBEPX B X EAMHCTBE ¥ COCTOUT $uaocodcTBOBaHuME.”

Taxum 06pasom, MeTapu3NKa 1 COPUCTHUKA BBICTYIIAIOT OTAUYHBIMU APYT OT APYTa OTBe-
TaMH HAa OAHH U Te e BOIpockL IIpuueM Takue oTBeTH, HECMOTPS Ha BCe CBOE COAEpKa-
TeAbHOE MHOT000pa3ue, IPHOOPETAIOT ITAPaAUrMaAbHbIe KOHTYPBI, KOTOPbIE U II03BOASIIOT
FOBOPUTD O BBINIEYKA3aHHOM IIPOTHBOCTOSHUH. Takue KOHTYPbI 3aAAI0TCS GOpMaAM3aIiueit
KOHCTPYKIJH CPAaBHEHHS U €€ HCIIOAb30BAHMS AAS PellleHUs] IPOOAeMBI IOHUMAHHMS CYII-
HOCTH YeAOBeKa.

ITpuHIMITHaAbHO TOAYEPKHY T, 4TO BOIIPOC O CYIIHOCTHU YeAOBEKa BCETAA OCHOBBIBAETCS
Ha y’Ke pelIeHHO IpobAeMe IPUPOABI CPABHEHHS, SIBASIETCSI IPOU3BOAHBIM OT TaKOTO pe-

7 Maprtun Xaiiperrep, Pasmoirenus II-IV (Yepnoie mempadu 1931-1938), nep. A. I'puropnbesa
(Mocksa: M3p-Bo Wucruryra lafipapa, 2016), 11.
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mrenst.’ Borpoc cpaBHeHwst — 9T0 BOmpoc o tertium comparationis, 0 ToM, Kak HEYTO TPeTbe
MOXKET MOCTaBUTDh ABOMX B OTHOIIEHHE APYT K APYTY, M O TOM, KaK 9TO TPeTbe MOKET CO3AaTh
3HAYUMOCTD He TOABKO AASI OAHOTO.

Meradusuka — 3TO MUPAMUAAABHASL KOHCTPYKITHS CPAaBHEHMUS, TAe IIepBbIM UMEeHEeM
tertium comparationis craaa Maes kak HedaTo cymecTsyiomee (cymee), 9T0 SBASETCS 06IUM
AASI BCEX, HeCMOTPSI Ha AIOObIe OTAMYHSL, IIPUCYTCTBYIOIIME MEXAY AIoAbMH B Mupe. ITupa-
MHAa ¢ tertium comparationis Ha BepIrrHe 00yCAOBHAA OIIPeAeACHHE YeAOBeKa KaK 3pUTe-
ASl, CTOSIIIETO IIEPeA MUPOM, KOTOPBII eMy IIPeABbSBACH Kak KapTuHa.” AAst MeTapHU3UKU
tertium comparationis BbICTyIIaeT 3HaYeHHeM, KOTOpOe 6oAee IIeHHO, YeM MaTepHaAbHOe
npucyTcTBue (Bemp), B KOTOPOM 3TO 3HAYeHHE MOKHO YBUAETb. MeTadusrka BHICTYIIaeT
CIIOCO6OM CMOTpEHHs, «KOTOpoe ycTpeMaeHo “‘aaabme” (uam “ray6sxe”) Bcero
“pusmaeckoro”. "

Vaen, aTi MaTeMBbI CMBICAQ, TPeOYIOT OBIT YBHACHHBIMU Y€AOBEKOM, @ 9TO BBIABUTAET
TpeboBaHuUs K ero npeodpasoBanmio. OHTOAOTHH — OTAEACHHIO 3HAYEHHUSI OT IIPUCY TCTBHUS —
AOAKHBI COOTBETCTBOBATH 9THKA U aHTPOIOAOTHS. 3acAy>kuBaeT BHUMaHus nosurus K. Po-
MaHO:

BbITECHEHUE COOBITH S Ha OKPAUHBI PUAOCOPUU SIBASIETCSL, CTAAO ObITH, HE CTOABKO [IPHU3HAKOM
€ro CTPOINTHUBOrO XapaKTepa [0 OTHOLIEHUIO K BCEOOUIHOCTH AOTOCa, CKOABKO CAEACTBHEM
9THUYECKOTO ¥ AHTPOIIOAOTMIECKOTO HAAA], KOTOPOMY COOBITHE YT POSKAET M BO UM KOTOPOTO
OHO AOASKHO OBITH yCTpaHeHo."

1 He coraaceH ¢ $ppaHIfy3CKUM PHAOCOPOM OTHOCHTEABHO PACIIPEACACHNUS POACH B CBA3-
Ke «IIPUYUHA-CACACTBHE>: VIAeH TpebyIoT OIIpeAeAeHHOTO YeAOBEKA KaK CBOE CACACTBHE,
aHe Ha060poT. Ho 60Aee BayKHBIM BBICTYIIaeT UMEHHO yKa3aHHe HA OCHOBOIIOAOXKEHHE MeTa-
q)I/I3I/IKI/I KaK Ha BbITECHEHHE N YCTpaHEHHE CO6I)ITI/IH. HOA BBITCCHCHHEM CO6I)ITI/IH (BCEI‘O
HOBOTO, CAY4afiHOTO, HETIOAOTYETHOTO) B KOHTEKCTE AQHHOTO UCCAEAOBAHHUS S TIOHUMAIO
ocBoboxaenre Maen / sHauennst ot npucyTcrBus / Bemu. IIpidem AAst TOro, 4TOOBI TaKOE
0CBOOOXAEHHE COCTOSIAOCH, OHO AOAXKHO IIPOU3OMTH B YEAOBEKe: BO-IIEPBbIX, PA3ACAUB €TI0
CyIIeCTBO, BO-BTOPBIX, IPOTUBOIIOCTABHB ABE BHIACACHHbIE IIOAOBUHDI, B-TPETbHX, IOAUHHHB
OAHY ITIOAOBHUHY APYI'OfI H, B-4€TBEPTHIX, YHUITOXHB ITIOAYHMHEHHYIO IIOAOBHHY KaK yIpo3y
MeTadu3uKe.

$ Ha 970 06CTOATEABCTBO, HACKOABKO MHE U3BECTHO, BrepBble ykazaa M. Xaitaerrep. B nepsyio
o4epeAb CITUM S M CBA3BIBAIO HCKAIOUHUTEAbHOE 3HaUeHHUe ero puaocopuu. Taxk, mo cAoBaM HEMEIJKOro
MbICAUTEAS, ITAQTOH, KOTOPBIH ABASETCS OCHOBOIIOAOXKHUKOM MeTaQU3MIe CKOM TPAAUITHH, «XBaTAETCS
3a CpaBHEHHE TaM, TA€ OH HATAAKMBAETCS Ha CAMBIN KpaHHHM TpepeA GA0COPCKOro BOIPOITaHHU S,
T. €. HAYaAO U HCTOK ¢puaocopum>. Maprun Xaniperrep, OcHosHole npo6/teMbt peHomenoAO2UY, TIEP.
A.Yepusxosa (Cauxr-Ilerep6ypr: BPOIIIL, 2001), 377.

®Han6oAee IOAHO TaKOe IOHUMAHUE BOIIAOLIEHO B IAATOHOBCKOM «IIpuTde 0 memepe» U3 AeCATOM
KHUT'H AMaAora «I'ocypapcrBos.

19 Xanc Yavpux I'ymbpexr, ITpoussodcmeo npucymcemeus: Yezo ve moem nepedams 3HaeHue, mep.
C.3enxuna (Mocksa: Hosoe auteparypnoe o6ospenmue, 2006), 11.

K aop Pomano, Asanmiopa spemenu, nep. Pycaana Aomaxosa (Mocksa: PUTIOA kaaccuk, 2017), 46.
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Meradusuka, u B aToM K. PoMano a6coAIOTHO 1paB, HEBO3MOXKHA 6e3 CBOEro HAeaAa
yenoBeka. Takoil MAeaA HAYMHAETCS C IPOTUBONOCTABACHHS TEAECHOTO (OIpaHUEHHOTO
MHPOM Bellleil) 1 HeTeAeCHOTO (CIOco6HOro coeAnHHUTbCs ¢ MupoM Haeil) B geaoBexe.
KyabMuHaImeit 9101 ALXOTOMUH YeAOBEKA BBICTYIIAeT KAPTE3UAHCKOE YOEKACHHUE, 4TO
«AyllIa [I03HABAEMA AETY€, YeM TEAO, F II0ITOMY CYOBEKT II0 [PaBY [PEAIIECTBYET 0ObEKTY,
BCEILIEAO OIIPEAEASISI €TO SIBACHHE B CHAY CBOEI HAMBBICIIEH AOCTOBEPHOCTH . "

He cAOXXHO AOTapaThCsl, YTO AyILIA BBICTYIIAET CyOBEKTOM, a TEAO — 06bexTOM. BaskHo
elnje pas MOAYEPKHYTH — HeTeAecHOe (AyIla) N3HAYAABHO 3allpOrPaMMHUPOBAHO Ha YCTpa-
HeHHe TeAeCHOCTH. JeAoBex He TPOCTO 60AbIIe TeAd. TeAO CAydYaitHO U TAEHHO,'® ¥ TO, YTO
OHO BPeMEHHUT, He IPOCTO AEAAET ero HUBIINM B AYaAbHOIL CBsi3Ke ¢ Aymoii. Teao — He
IIPOCTO I'Psi3b, OHO Melnaer Ayire.'* CKOBBIBAsI AyIIly, TEAO HE AQET eil MCIIOAHUTD CBOE
KOCMHYeCKOe IpeAHasHadeHue. [109ToMy 4eAOBeK He IPOCTO MOXKET, HO U AOAXKEH ObITh
OIIpeAeAeH KaK OCBOOOXKAEHHBIN OT TeAd. becTeAecHbIi 4eAOBEK He CTAHOBUTCS MEHBIIIIM,
Ha060pPOT, OTPEKASICh OT T€AQ, OH HHUUETO He TepsieT, a AUlb nprobpeTaet. [Toatomy aast
MeTapH3UKU YeAOBEK, «IKCIIEHTPUYECKH Pa3MeIeHHBIN 10 OTHOMEHUIO K MUY, €CTb
YICTO MHTEAAEKTYaAbHOE, becTeAeCHOe CYIIeCTBO, EANHCTBEHHON $yHKIMEeN KOTOPOro
SIBASIETCSI HAOAIOACHHE 32 MUPOM, a AASL 9TOM QYHKIJMH AOCTATOYHO YHCTO [IO3HABATEABHBIX
crocobHOCTE>.

W3 uzobpereHHON MeTapU3UKON AUXOTOMHH AYIIN M TeAd IHPOU3POCAA BCS
3IIMCTEMOAOTHYECKAS CTPYKTYPa CyObeKT-00beKTHOM TAPAAUTMbI, KOTOPAsi IPETEHAOBAAA
Ha [IOAHBII OXBAT ¥ MICYePIIaHKe B cebe Bcero cymecTsyromiero. Ho, Tak Kak aTa AMXOTOMISE
ObIAA CKOHCTPYHPOBAHA MeTAQH3HKOI AAS €€ IIPEOAOACHNH Ha TOAKOCE AYIIH — HETeAeCHO-
ro, 2 3HAYKT, U HEM3MEHHOT'0, €CTh Bce OCHOBAHMsI coraacuThbesi ¢ K. CBachsHOM: «IIPOKASI-
TUSL B aApeC COOCTBEHHOIO TeAa TPAHCPOPMUPOBAAKCH B MbILIACHUE, 06OPAIMBASICH IIPO-
KASTHSIMU B aAPEC IPHPOABL>. 6

Meradusuka He IIPOCTO MPEBPAIAET YeAOBEKA B IIO3HAOIIYIO MALIMHY, OHA ellje 1 BO-
CIIPUHHMMAeT ITO3HAHKE KaK IIPOKASITHE B AAPEC CBOETO TeAd, a Yepe3 Hero U BCero MUpa,
KOTOPBI1, 04EBUAHO, B CHAY HECOOTBETCTBUSI MACAABHOMY IIOPSIAKY KOHIJAQTePSL, TOAAESKUT
yHuaTOoXeHHH0. [ToaTOMY, KaK 651 He CTpeMIAach MeTaQH3HKa B CBOEM CAMOOOMAHE YTBEPIK-
AQTb 0OPATHOE, B €€ OCHOBE AEXKHT He MaTEMATUIeCKasl YHCTOTA PasyMa, & O4eHb CHABHOE
TyBCTBO. K I'Ay60‘{aﬁ]l[eMy CO’KAACHMUIO, ITOCACAHHE HECKOABKO CTOAETHM C y6eAI/ITeAbHOCTbIO

2 PomaHo, Asanmiopa spemenu, 49-50.

3 VIMeHHO 9TUM M 06YCAOBAEHA €I'0 CBSI3b C COOBITHEM.

* DTOT KaHOH MeTaQU3MKY TOHKO ¥ C HPOHUeH onuchiBaeT B. BUOMXMH: «KOLIKe TEAO He IOMEXa,
ayeaoBeky momexa. Ero pasymy memaror crpactu reaa. YucToi MBICAY MellIaeT ITAOTCKast 060A0UKa.
TeAo HOPTHUT, IPA3HUT, AeraeT rpyObiM. He KOIIKy: TeAO KOIIKHU He IYOUT HAEI0 KOLIKH; HO TEAO
YeAoBeKa Iy6HT TOHKYIO HACIO YeAOBeKa>». Baagumup Bubuxun, Ssvik gutocoguu (Mocksa: SIspiku
CAABSIHCKOH KyAbTYpBL, 2002), 312.

'S T'ymbpexr, ITpoussodcmeo npucymcmeus, 37.

16 Kapen Csacbsn, Cmanosaenue esponeiickoii nayxu (Mocksa: Evidentis, 2002), 337.
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AOKa3bIBAIOT, YTO IPOKASITHS X HEHABUCTD K cebe M MUPY 3HAYUTEABHO OOABILIIe CIIOCOOCTBY-
0T AeAy IIO3HAHMS, YeM, K IPUMepY, Al060Bb."”

Bripurast cBou o6BuHeHus 3amaay, O. IllneHraep rAaBHBIM CYHTAA TO, 4TO 3ara — 9TO
KYABTYPa IIPSIMbIX AUHHIH:

Kyaprypa 3amapa HauMHaeT C IPSIMOro-MAeaAbHOIO-MaTeMaTHIeCKOro, @ He C CAMUX Beleil
U AIOAEH B UX XXUBOU KpuBu3He. OHa HOTOMY aHTUIIpUPOAHA. [IpsiMast — 9TO BbIpaskeHHe
CBONCTBEHHOTO 3alIaAHON KYABTYPe CTPEMAEHHUSI AOCTUYb BCETO, YTO XOUETCSI, KpaTIaiinm
IyTeM U B KpaTJaiuie Cpoku.'®

IToanoCTBIO paspessts madoc BoickaspBaHmil O. Illmenraepa, caeayeT OTMETHUTD, YTO
MeTapU3KKA — 9TO BHIAYMAHHOE Pa3AeAeHUe TEACCHOTO M AyXOBHOTO C TeM, YTOObI BCS HC-
TOPHSI IPEACTABASIAA COOOIT IIPEOAOACHHE ITOM AMXOTOMHH, A HeH30eXKHOe OKOHYAHHE
HICTOPHH CAY)KHAO IIOAHOM 10OeAOi Hap BeljeCTBEHHBIM B €0 YHHUTOXEHHHU. AAS MEeHs
OYEBUAHO, UTO 3TO AKUBBIN U AePeKTHBIM HAeAA YeAOBeKa U Mupa. B aToit cBa3u TpyaHO
IOA0OpaTh AydIine CAOBA, KOTOPbIe OBl XapaKTePU3OBAAU COBPEMEHHOCTD, HEXEAH
ckazanHble IO. Xapapu: «ecan Ha4aTh ¢ AePEKTHOTO HACAAQ, YACTO ero AePeKTHI IIPOSIBASI-
IOTCSI TOABKO TOTAQ, KOTAQ HA€aA OyaeT 6AM30K K peasusarum>."”

lll. NpaBo: copucTuyeckoe yberxuwe dunocodum

Meradusuxa B yKa3aHHOM BbIlIe 3HAYCHUN Oe3Pa3AeAbHO TOCIIOACTBOBAAA B 3aIIAAHOM
praocodum, onpepeasis ee TEMBI, METOAOAOTHIO U TPAeKTOPUIO pa3BuTHsl. Ee BAapbruecTBy
He YIPOXAAH AQXKe camble PpyHAAMEHTAAbHbIE IPe0OPa30BaHMs B HCTOPUIECKOI CyAbOe
3amapa: HU 3aMelljeHre XPUCTHAHCKOM TeOAOTHe aHTHIHOTO MUPOBO33PeHUs], HU 3aMellje-
HUS [IepBOI HOBOEBPOIIEFCKON KapTHHON MUpa. FICX0ASI U3 9TOT0, MOYKHO IIPEAIIOAOXKHUTS,
9TO KaK BCe OAOOHbIE, TAK U MeHee 3HAYNTEABHBIE, PEBOAIOLIMOHHBIE IPE0OPA3OBAHIS HA
AeAe OKa3bIBAIOTCS IIOCTYIIATEABHbIM, TIOAYHHEHHBIM CBOEH AOTHKe U HeHU30eXXHbIM Pa3BH-
THEM CAMOTO MeTapU3NIECKOTO IIPOEeKTa.

HemMeTadusideckoe MplIIAeH1e, KOTOPOEe OTPULIAET AUXOTOMHIO T€AA U AYIIIH, OTKA3bIBASICh
OT 3a0BeHHS YeAOBEYeCKOTO TeAd U yCTPAHeHHs IPOCTPAHCTBA, HAa yPOBHE PUAOCOPCKUX
KOHIJEIIL[H, IPeOBIBAAO B A0COAIOTHO MAPIUHAABHOM IIOAOXKEHHH, OYATO OBI O3KHMAASI CBOE-
ro BpeMeHH — pUAOCOPa BpeMeHHU, KOTOPBII CMOXKET BEPHYTHCS 32 < [TAATOHOBCKHI KECT >
U IPOOYAUTD ITOBEP)KEHHOE MeTaQU3UKOM IIOITHIECKOe MbIlIAeHHe. TaKiM MbICAUTEAEM
craa M. Xaiiperrep, KOTOpBIii He IPOCTO OTBEPT OTIPABHOM ITHKT METAQU3UKH — PA3AUYIHE
cyOBeKTa 1 00beKTa, HO 1 MIPEAAOXKHA €My AABTEPHATHBY B BUAE KOHI[EIIIUH «OBITHS-

7 BCIOMHUM 9THMOAOTHIO CAOBa «$UAOCOPUSI». MICXOASL AHIIb U3 9TOrO, y3Ke AOCTATOIHO
OCHOBAHU [IOCTABHUTD IT0A COMHEHHE KaKyI0-A160 cBsi3b MeTadpusuku ¢ purocopueir. Ckopee, oHU
IPOTHUBOIIOAOXHBI ADYT APYTY.

18 Orro [Térreaep, Hosvie nymu c Xaiidezzepom, ep. A. Ilepuesa, O. Marseituesa (Canxr-Iletep6ypr:
Baapumup Aaas, 2019), 28.

¥ 1OBaab Hout Xapapi, Homo Deus. 3a rawmynkamu maii6ymuvozo, nep. Orexcanppa AeMmsHuyKa
(Kwuis: BookChef, 2018), 87.
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B-MHpe>, KOTOpasi ¥ OblAQ IIPU3BAHA «BOCCTAHOBUTH KOHTAKT MEXKAY Y€AOBEYECKIM CaMO-
OIpeAeAeHHEeM U BeljeCTBEHHBIM MHPOM>>. >

OAHMM U3 TAQBHBIX TE3UCOB 9TOM CTAThH BBICTYIIAET yTBEPKAEHHE, UTO, OyAydH
OTBEPrHYTHIM U [IPEAAHHBIM 320BeHHI0 GHAOCOPHell, HeMeTapU3NIeCKOe MBIIIACHHE CTAAO
HCTOKOM U OIIPEAEASIONUM Ha MPOTSDKEHUU BCEH €r0 UCTOPUH IPUHIIUIIOM AASL APYTOM
MHTEAAEKTYaABHOCTH, KOTOPasi AO IIOCAEAHETO BpeMeHH 6€33aBeTHO U I10A YCHANBAIOLIUI-
Cs BHELHWI I'yA HACMeELIeK U IIPe3PeHIsI XPAaHUAQ €My BEPHOCTD — 9TOM HHTEAAEKTYAABHOC-
TBIO CTAAO IIPABO. B TO BpeMst Kak pUAOCOPHS YBAEKAACH COCTA3AHUEM MEXAY TEMH, KTO
HpUAyMaeT 6oaee 3G PpeKTHBHBIN CIIOCOO AASI MHTEAAEKTA YMEPIIBACHIS TEAQ H OTTOPIKEHIS
AyXa OT Belll{, IPaBO U IIOCTPOHAO celsi Ha pyHAAMEHTe HAHTEeCHEHIIe N CBS3U C Belblo,
BBIBOASI U3 9TOM CBSI3U KAK U3 HCTOKA BCE CBOU MBICAUTEAbHBIE TIOCTPOEHMSI.

C TOuKHM 3peHHUs NpaBa, rAABHOM 3acAyroil M. Xaiiperrepa siBASI€TCS TO, 4YTO OH
9KCIIAULIMPOBAA — BBEA B CAOBECHYIO TKaHb PHAOCOPCKOrO AUCKYPCa — TO MHPOOILYIEeHHE,
KOTOPOE AAS FOPUCTOB OBIAO MMIIAMIIUTHBIM peMecaoM.” TTpu aToM OH caeaan aTo 6e3 06pa-
IIIeHUSI K [IPABY, a [y TeM TUTAHIYeCKUX YCHAUT 110 pa3bopy MeTapHU3HIeCKHX 3aBAAOB U [IPO-
HUKHOBEHHIO B CAaMbIil HCTOK 3arfaAHOro MbiaeHust. Boaee Toro, M. Xaiiperrep, kazaaocs 0bl,
OAHO3HAYHO YKa3bIBAA, YTO «C MOMEHTA CBOETO CYIJHOCTHOTO HadaAd PUMCKOE ITO3HAHKE
¥ MBILIAEHVE, YCTPOEHHE U PaCIIMpeHre, CO3UAAHUE 1 ACHICTBHE HUKOIAA HE COBEPIIAIOT
CBOETO ABIDKEHUS B cdepe areTers U \{/51')80;».22 OaHaKo B 9TOM BOIIPOCe HEMEIIKHI PHAO-
co¢ 6bIA He AO KOHIJA TOCAeAOBATEABHBIM. OH TaKoKe YTBEPXKAAA, UTO «TO, O YeM HAET peys,
PHMASIHE Ha3BIBAIOT r'es; 3HAYUT IIO-TPEYeCKU: TOBOPHUTH O YeM-AUDOO, COBELIATHCS 00 ITOM;
respublica 03HagaeT He «rOCYAAPCTBO>, A TO, YTO 3aBEAOMO KACAETCSI KAKAOTO B HAPOAE,
«3aXBaTBIBAET> €TI0 U [IOTOMY CTAHOBHTCS ACAOM O61IeCTBEHHOTO 06Cy)AeHusI>». > U caepo-
BaTEABHO, «CAOBO I'eS y PUMASIH IMEHYET TO, YTO 3aA€BAET AFOAEH, 0OCTOSTEABCTBO, CIIOPHBII
cAy4ait, kazyc».>* O6muM MeCTOM SIBASI€TCS IPU3HAHNE Ka3yUCTUYHOCTH MBILIACHUS

2 Tymbpext, ITpoussodcmeso npucymcmeus, 10.

*'TIpaBo —aT0 ars, a He scientid. B 9TOM CBSI3M IOAHOCTBIO PA3AEASIIO CYXKACHHE: «TO, YTO TOAT CABIIIHIT
M 3aTeM BBIPAXKAET B CAOBE, PeMeCACHHUK-TBOPEI] CABIIIUT U 3aTeM BBIPAKAET B BEINH. DTO — IITyYHAs
Belljb, KOTOPAs BCETAA €CTb MAaTePUAABHOE [IOCAAHHE KOMY-TO C BEIpa)KeHIeM He0e3pa3ArIHsi-3a60ThI>.
Ilérreaep, Hosvie nymu, 26. IIpaBo n BO3HMKAET KaAK HCKYCCTBO CO3AAHIS TAKUX «IITYYHBIX Belljei-
IIOCAAHMI>, HIMH OBIAM intentio mpeTopckux popmya. B aTom Bompoce mmpaBo He 3HaeT pa3BUTHS
M KaKOro-AM60 BOOOIIe ABUXEHHUS — IIPABOM M CENYaC MOXKET CIUTATHCS AHIIb TO, YTO BHICTYIIAET
SMHCTEMOAOIMYECKUM 9KBUBAACHTOM OPMYA PUMCKHX IIPETOPOB.

2 Xariperrep, [Tapmenud, 96.

2 Xarperrep, “Bemp,” 321.

** Tam xe, 322. Takoe MOHMMAaHUe BeljU KAK TOTO, YTO MOOYKAAET K 06CYKAEHUIO, IIO3BOASIET
YTBEPIKAATD, YTO PUMCKOE IIPABOBOE HAYAAO He B MEHbIIEN CTEIIeHU BOIAOAeT COPUCTUYECKUI
upear pruaocodpuu, 4eM cO6CTBEHHO IpedecKasi AOIIAATOHOBCKAsI MBICAD. II0ATBEpKAEHEM 9TOr0
MOTYT OBITH U CAOBA, BAOXKeHHBIe DykupanaOM B ycTa Ilepukaa, mpousHeceHHbIe B Pedl, KOTOPas
MOXKET pacCMAaTpPHUBATHCS Kak MaHHecT 3amapa: «Mbl CaMU 06CyKAaeM HAIIU AEHCTBHS HAH
CTapaeMcsi IPAaBUABHO I[€HUTD UX, He CIUTASI peUeil YeM-TO BPEAHBIM AASL A€Ad; GOADIIE BPeAQ, II0
HaIleMy MHEHHUIO, IPOMCXOAUT OT TOI'O, €CAH IIPUCTYIATh K HCIIOAHEHUIO HeOGX0AUMOTO AeAa Ge3
IPeABAPUTEABHOIO 06CYKAeHUS er0 B peun». Dyxupna, M3 pevu Ilepuxra Had meramu 60UH08, Tep.
®. Mumenko, C. XKe6eaesa, http://www.lib.ru/POEEAST/FUKIDID/fukididl 1.txt.
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pUMCKHX F0pUCTOB.” TTOHSTHS PUMCKOTO IpaBa OBIAM IPUBS3AHBI K OIIPEAEACHHBIM IOPU-
AMYECKUM CUTyauusM.” TIOHSTHS B pPUMCKOM MBIIIAEHUH He BBITOAHSAM POAb Hauboaee
a6CTPaKTHOrO IPEACTABAECHHS, 3AMEeHSIIOIIero cob0i Bce MHOroo6pasue >KU3HEHHBIX pOpM
M OTHOIIeHU. PUMCKUe IOpHCTBI OCTAAUCH HE3aBUCUMBIMU OT OCHOBHOTO H300peTeHHs
ITAaTOHa, IIOAOXXHBIIETO HAYaAO eBPOTEHCKOM MeTaQU3HNKH, — IPEYeCcKOro MOHATHA. PumM-
CKO€ ITOHSTHE OBIAO IPHHIJUIIHAABHO HAUOCHHKpaTHyecKuM. OTAMYHE PHMCKOTO OHSTHS
OT I'PEYeCcKOTO SIBASETCS HACTOABKO GYHAAMEHTAABHBIM, YTO MEXAY HUMHU MPAKTHUYECKH
HeT Hu4ero obmero. 1o Aaso I. BepmaHy 0cHOBaHIe yTBEPKAAT, UTO «B PUMCKOM IIpaBe
OTCYTCTBOBAAO He OIPEACACHHE IIOHSTHS, HO “TIOHSTHE MOHATUS >».”

AaAbHellniee U3AOXKEHHUE 51 IIOCBSAINY He MOPUIJAHMIO XafiAerrepa 3a IOBEPXHOCTHOE
Cy’KAeHHe O PUMCKOM MHPe, B KOTOPOM HAIlIAOCh MECTO U HeMeTadpHU3HIeCKOMY MBIIIACHHIO,
CO3BYYHOMY HCTHHE KaK HEIIOTAeHHOCTH, 2 AUIIb YKA3aHHUIO HA TO, YTO IPABO B €ro Cyll-
HOCTHOM UCTOKE He TOABKO He IPOTHBOPEYHT PYHAAMEHTAABHBIM IIOAOKEHUAM PHAOCOPUU
Xaiiperrepa, HO M BBICTYIIAET UX €ABA AH He I'PAHMYHO-BO3MOXKHBIM IIPETBOPEHUEM B XKH3Hb.

CoraaceH ¢ O. LlenppoBckuM, 4To 6a30BbIM IOCTyAQTOM Puaocopun Xaraerrepa
BBICTYIIAET yTBEPXKACHUE: «OBITHS He ObIBaeT 0e3 CyIIero, Cyiero He ObiBaeT Oe3 ObrTms>». >
VIMeHHO 9Ta CBsA3b 00YCAOBAMBAET K OCOODIN, OTAUYHBII OT MeTapU3NIECKOTO, 06pa3 yeAo-
BeKa KaK IPeObIBAIOIero B HePa3AEAbHOM U 1}eAOCTHOM B3aHMOOTHOIIEHHH C BemjaMu. 3a-
Aauert GHAOCOPUM OKA3BIBACTCS IIOHMMAHKE TOTO eAMHOTO CII0C00a, «KAKUM Te MAM HHbIe
BeIIM OKa3bIBAIOTCS ‘TIOAPYYHBIMU U “CIIOAPYYHBIMH , TO €CTb CBSI3AHHBIMH C PYKOH, X KAKIM
TOT MAU MHOH YEAOBEK B CBOEM IIOBEACHHUH, TO €CTh KaK ACHCTBYIOIUN PYKOH, PYKO-AeH-
CTBYIOIIHI, OKA3bIBAETCSI B OTHOIIEHUH K [IOA-PYyIHOMY >».>

B npaBe HepazAeAbHOCTD U 1]eAOCTHOCTb B3aMOOTHOIIEHHUS YeAOBEKA H BEIU BOIIAOIIA-
I0TCS B IIpaBe COOCTBEHHOCTH. JeAOBeK MOXeT ObITh COOCTBEHHUKOM, 0OpeTast KaueCTBO
AMIIa M COOCTBEHHYIO XU3HEHHYIO TPAeKTOPHIO, AHIIb €CAU OH IIOCTABHT Cebsl B OTHOIIEHME
K Bemy. HermocpeACTBEHHOCTD TAaKOTO OTHOIIEHHUS [IOAYYHMAO HazBaHUe BAapeHus. [IpaBo
COOCTBEHHOCTH BO3MOXKHO AHIIb HA MaTepHAAbHBIE BEIIlH, KOTOPbIe AOCTYIIHBI PpHU3UIECKO-
My TOCIIOACTBY — BAMSIHHIO Ha TeAO COOCTBeHHHUKA.”" AI0ObIe MOMBITKUA OTAGAUTD BOAIO
cobcTBenHuKa (animus) OT pU3NIECKOTO KOHTAKTA € Bembio (corpus)’ IpHBOAAT K Xaocy

3 O xasyce B pUMCKOM IIPaBe, BYacTHOCTH, cM.: Manyaap Xecyc I'apcus Tappupo, Pumckoe wacmuoe
npaso: kasycol, ucku, uncmumymsot (Mocksa: CraryT, 2005), 101-12.

¢ Maona Bexaenumesa, I'paxdarncko-npasosoii 002080p: kraccudeckas mpaduyus u cospemerHole
mendenyuu (Mocksa: CraryT, 2006), 26.

¥ Harold Berman, Law and Revolution: The Formation of the Western Legal Tradition (Boston: Harvard
University Press, 1983), 149.

28 Qaer Llenpposckuit, “Tlonstue 66rrus (Seyn) B draocodun M. Xaiiperrepa u eé METOAOAOTHYECKHE
ocobennocty,” Quiocofckas moicas 9 (2016), https://nbpublish.com/library read article.php?id=19068.
» Xaimperrep, [lapmenud, 185.

30 Teao BAaAeHHS (COrpuS possessionis) ABASIETCS IPOAOAKEHHEM, TPOCTPAHCTBEHHbIM PACIIMPEHHEM
TeAa COOCTBEHHHUKA.

3! IIpuMevaTeAbHO, YTO IOMBITKH OOPETEHUS BOACH CAMOCTOSNTEABHOCTH OT PU3UYECKOTO
KOHTAaKTa C BEIbI0 BOCXOAST K IPeYeCKOMY IIPaBY, KOTOPOE OKA3BIBAAO 3HAYNTEABHOE BAUSHIE HA
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M MacCOBBIM HapyureHusM. Hanboaee sIpkuM siBAsIeTCsE Kasyc AOOPOCOBECTHOTO IpHObpe-
TEHUSI COOCTBEHHOCTH OT HEYIIPaBOMOYEHHOTO OTUyXAaTeAst. Ecau 51 oTaaro cBOIO Bemp
apeHAATOpy (IlepeHOITy Ha HEro COrpus, 0CTaBAssd 3a co60ii AUIIb animus), s HOABEPTaro
CBO€ IPaBO COOCTBEHHOCTHU OIIACHOCTH — €CAH APEHAATOP MPOAACT MOIO Belljb, sl MOI'y yTpa-
TUTD cBOe IpaBo. OAHA AMIIb BOASI COOCTBEHHHKA He B COCTOSIHUH ITPEAOTBPATHTD TaKYIO
yrpary. IIpumedareAbHO, 4TO B HeMeIIKOM Ipase 9TOT npunun umenyercst Hand wahre
Hand.** AocaoBHbIT ITepeBOA — «<pyKa 3a pyKy oTBedaeT>. EcAu st cBoeil pyKoit TeAecHO
OTTOPrao oT cebsl Bellb, IIepeAaBasi ee APYTOMY, ACFICTBHUSI C BEIIIBIO 9TOTO APYTOTO PaccMa-
TPUBAIOTCS KaK MPOAOAKeHHe Moeil (cobcTBeHHNKa) pyKu. M TOT NpHHLMI He KoAe6AeT
OueBHAHOE HeCOBIIaAeHUe MOell BOAH AHCTBUSM MOero apeHaaropa («ero pyku» ). Ilpu-
OpHTET OTAAETCSI <PyKe> TOTO, KTO GAFDKe K BelllH, a He IIPOCTOM BOA€, AMIIEHHON HeIo-
CPeACTBEHHOTO KOHTAKTa ¢ Bempio («pyku> ). [l0aTOMy IUBUAMCTHKA COTIPOTUBASETCS
OTTOPIKEHHIO BAAACHUSI OT COOCTBEHHOCTH. >

OTHM 5Xe 06YCAOBAUBAETCS M IIPH3HAHHAS GUKTHBHOCTD IIPaBa COOCTBEHHOCTH HA TaK
HasbiBaeMble «becTeAecHble Belu» (MMymlecTBeHHble npasa).>* OHO BBOAUTCA IO
YTHAMTAPHBIM COOOPaXKEHHSIM 3aKOHOAATEAEM H CYILIECTBYET HCKAIOYMTEABHO KaK UMITepa-

IOCTKAACCHYECKOe PUMCKOE ITPABO, CIIOCOOCTBYsI €ro H3BpallleHHIo U ByAbrapusanuu. KoHcranrun
Cxaosckuii, “TloanTHUeCKHE U IOpUAMYECKHE ACTIeKTHl Teopuu papa,” Politeia 94, no. 3 (2019): 76.
IIpuHIMITHAABHO OTMETHTD, YTO 3TO HAET Bpa3pes C yKa3aHHbBIM BbIIIIe yTBepXAeHHeM XalAerrepa,
IIOCKOABKY OKA3BIBAETCS, YTO MMEHHO KAACCHYECKAs PUMCKasI MBICAb OBIAQ PA3MBIIIACHHEM
O IIPUCYTCTBUH, a FpedecKOe BAUSHUE CIIOCOOCTBOBAAO OTTOPIKEHHIO 3HAYEHH S OT IPUCYTCTBHS,
4TO, COGCTBEHHO, U SIBASETCS «9dPeKTOM MeTadU3NKU».

32 MIHCTUTY Ty IPUOOpeTeHUs IIpaBa COOCTBEHHOCTH OT HEYTPaBOMOYEHHOT'O OTYYKAATEAS [IOCBSIIeHa
crarbs 330 I'paskpaaHckoro kopekca Ykpaussl. O mpobAeMaTHKe 9TOrO HHCTHTYTA, BYaCTHOCTH, CM.:
Wpan Tpenunus, ITpuobpemenue dsusicumocmeii 8 coOCMBEHHOCHIb O AUY, HE UMEIOUYUX NPABA HA UX
omuyxncdenue (Bapmasa: Tunorpadus Bapmasckoro yue6uoro oxpyra, 1907); Bopuc Yepenaxun,
“IOpupmdeckas nprpoaa 1 060CHOBaHKe TPHOOPeTeHUs IPaBa COOCTBEHHOCTH OT HEYIIPABOMOYEHHOTO
ortuyxaareas,” B Usbpannvie mpydui, pea. Cepreit Aaexcees (Mocksa: Craryr, 2001), 225-80.

3 HanboAaee HAAIOCTPATHBHBI TYT HEIPEOAOAUMbIE TPYAHOCTH, KOTOPbIe BA€UeT GPaHI[y3CKHIL
IPHHIHUIL «solo consensu> — pHobGpeTeH e IPaBa COOCTBEHHOCTHU B CHAY OAHOTO AMIITb COTAAIIEHH S,
0e3 mepepaur Belmu mokymnareA. Takoe IpaBo cO6CTBEHHOCTH, OCHOBAHHOE AUIIb HAa BOAE, IO
IPU3HAHUIO CAMO GPaHI[y3CKOM IUBUAMCTHKH, SIBASIETCSI OTHOCHTEABHBIM, ACHCTBYIOMUM AUIID
IPOTHUB IIPOAABIIA, KOTOPBII, OTIYAUB BEIl[b TPETbEMY AUIY AO IlePeAAUH €€ IIOKYIIATe A, C AETKOCTHIO
MO>KeT IPeKPATHTD TAKOE CYIy00 «CIMPUTYAAHCTUYECKOE>, d CAAOBATEABHO, K HAAIO30PHOE, IIPABO
cobcrBenHocTH. O6 9TOM IpobAeMe cM. TOAP.: Baapumup CablieHKoB, A02080p Kyniu-npodasicu
unepexod npasa cobcmeenHocmu: cpasHumerbro-npasosoe uccredosarue (Mocksa: Craryt, 2011). Apyrum
IIPHMEpOM MOXeT GbITh HeBO3MOXKHOCTD 06ecriedeHHs TPAHCASTUBHOrO addexra (mepeHocanpasa
cO6CTBEHHOCTH Ha KOHTPAT€HTa) ITyTeM TaK Ha3blBaeMOI «I1eCCUH BAHAMKALIUU>» — €CAH MOS Belb
HAXOAMTCS y He3aKOHHOTO BAAAEADIIA, 51 He MOT'Y PACIIOPSKATHCA e10. «BecTreAecHOCTD>» MOeil BOAH
(Bemb HAXOAMTCS B CAMOCTOSATEABHOM BAAAGHHH APYTOTO AMIIA) TAPAAUIYET €€ PACIIOPSAUTEABHbIE
Bo3MoxHOCTH. [ToppobHee 06 aToit mpobaeme cm.: Koncrantun Craosckuit, “O mpaBe Ha OTUy)KAeHUE
uMyecTBa 6e3 nepepaadn Baasenus,” Xossiicmeo u npaso 8 (2003): 116-22; Amurpuit Aopeny,
“Lleccus BunAuKanuonHoro nputssanus,” Cospemennoe npaso 9 (2009): 70—4.

3* 06 9TOM, BYaCTHOCTH, CM.: AAeKcaHAP AaTbieB, “BemjHble mpaBa B rpaskAQHCKOM IIpaBe: IIOHSTHE
1 0cobeHHOCTU TPaBoBoro peskuMa” (AUC. KAHAMAATA HAayK, YPAAbCKAsl FOCYAQPCTBEHHAS IOPUANYECKAs
axapemus, 2004), 11-35; Csitaana Illumon, “Res incorporales B puMchkoMy mpuBaTHOMY Hpasi Ta
cyuacne 6auenns 6esriaecnoi peui,” Exonomixa i npaso 19 (2012): 219-28.
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THBHAs1 HOpMa IIO3UTHBHOTI'O IIpaBa. H03TOMy O4Y€BHUAHO, YTO IIPaBO cOoOCTBEHHOCTH Ha BeIqu
H IIpaBO COOCTBEHHOCTH Ha IIpaBa XapaKTE€pHUIYIOTC IPUHITUIIMAADHO OTAMYHBIMH OHTOAO-
I'M9€CKMMH peXXHNMaMH.

HeHPEAOX(HbIM (l)aKTOM B IIUBUAMCTHUKE ABASIETCA TO, YTO IIPAaBO COOCTBEHHOCTH BO3MOXK-
HO AWIIb HAa MHANBHAYAAbPHO-OIIPEACACHHDIE BEMH. Kak TOBOPHA C. q)PaHK,

Belju 1 BOOGIIe CPeACTBA CYIeCTBOBAHUS COBCEM He TOABKO MEXaHUIECKUE CPEACTBA,
Ge3pasAMYHbIE, 3AMeHIMble YaCTH BHEIIHETO MUPA, C KOTOPHIM MBI CAy4ai{HO U PABHOAYLIHO
CONpHKacaeMcsl, a AF0OUMble HHAMBAAYAABHOCTHU 1 9aCTH UAU [IPOAOAXKEHN S Hallel co6-
CTBeHHOM AMYHOCTH...>®

HecAoXHO IPeATIOAOKHTD, YTO KauecTBa YeAOBeKa KaK MHAUBHAYAAbHOCTH OHTOAOTH-
4yecKH GOPMUPYIOTCS MMEHHO BO3MOXHOCTDIO 00AAAAHNS HHAMBHAYAABHBIMY BeIJaMH.
MHAUBHUAYaAPHOCTD KaK 4€pPTa Belllell KOHBEPTHPYeTCsS B UHAMBUAYAAbHOCTD KaK Ka4eCTBO
YeAOBeKa-AMIHOCTH.

B 9TOM KOHTeKCTe U CAeAyeT IOHHUMATh YTBEPKACHHUE, UTO «PeMeCAeHHO CpaboTaHHas
Belb 6bIAA AOCTYTIOM K ObITHIO».** CO3AQHHAS YeAOBEKOM, OYAYIH IPOAOAXKEHHEM €r0 PYKH,
OHa MprobpeTaeT HHAMBUAYaAbHbIe 4epThl. O6AaAAHIE TAKUMHU BeIJAMHU-TIOCAAHUSIMU U CO-
3AAET IPEATIOCBHIAKH AASI ANMHOCTHORM HCTOPHHU HX COOCTBeHHHMKA. V1 TOCKOABKY CylecTBy-
eT KOPPEeASIIHS MeXAY 00pa3oM YeAoBeKa i 06pas3oM Ipasa’’ — 06pa3oM IIPaBOBOTO YeAO-
BeKa BBICTYIAeT COOCTBEHHHK. ™

A aKCIAMKAIIMK PUAOCOPCKOTO CTaTyca MPpaBa PyHAUPYIOIIee 3HA9€HUE UMEET BhIBOA,
KoTopbiit M. Xaiiperrep Aeaaer us moaoxeHmst: «Dasein monumaer ce6st 6AKaimmm 06-
Pa3OM U IO NpeUMyIeCcTBY U3 Belljeil; 3A0AHO 3AeCh IOHSATO TAKXXe BOT-ObITHE-PIAOM
Apyrux>.*” 3 aToro caepayeT yTBepikaeHIe 06 OHTOAOrHYecKOM ycTpoeHun Dasein,

COCTOSIIIIETO B TOM, YTO OHO BOOOIIe ecTh papu camoro cebst. Toabko moromy, uro Dasein Tak
YCTPOEHO, OHO MO3KeT OBITh-PSIAOM C ApyruM Dasein, 1 ToAbKO O3TOMY Hekoe Apyroe Dasein,
AASLKOTODPOTO, B CBOIO O4€PEAD, AEAO HAET O er0 OBITHH, MOKET BCTYIIUTD B 9K3UCTEHTHOE [0
CBOEI1 CYTH OTHOLIEHUE C TEM, KTO AASL HEro — Apyroir.*

35 Cemén Opank, “CobcrBeHHOCTD U conmaausM,” http://gallery.economicus.ru/cgi-bin/frame-rightn.
pltype=ru&links=./ru/frank/works/frank_wl.txt&name=frank&img=brief.gif.

¢ [1érreaep, Hosvte nymu, 44.

%7 Cepreit Makcumos, [Ipasosas pearvrocmo: onvim gurocodcxozo ocmvicaenus (Xapokos: IIpaso,
2002), 192.

3% PasBepThIBaHUE CMBICAQ 3TOTO IOCTYAATa BO3MOXKHO IyTeM OGpaljeHus K BBICKA3bIBAHUIO
M. Xasiperrepa: «Dasein, BCOOTBeTCTBUU CO CBOUM CcO6CTBEeHHBIM CITIOCO60M OBITD (B COOTBETCTBHUHU
C TPaHCLieHACHIIMEN) Y5KE — CHAPYKH, T. €. — IPH APYTOM CYIIEM, 2 9TO 3HAUUT — BCETAA IPH CAMOM
cebe» (Xaitperrep, Ocroswote npobremot peromerorozuu, 399-400). CobcTBEHHOCTD Kak 06AapaHUe
BeIJaMH OTKPBIBAET AASl 4€AOBEKA BO3MOXXHOCTD TPAHCLIEHAUPYIOL[Er0 CYLeCTBOBAHM S, & 3HAYUT,
AMIIb OHA CIIOCOGHA OTKPBITH AASI Y€AOBEKA €I'0 COOCTBEHHOE, HCTHHHOE CYILIeCTBOBAHIE, OAAPHUTb
€r0 CIIOCOOHOCTBIO «OBITh BCETAA IIPU CAMOM Cebex.

¥ Xanperrep, OcrosHvie npobremot pernomerorozuus, 393.

*0Tam xe.
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IToaTomy HeBO3MOXXHO coraacuTbcs ¢ yrBepxkaeHHeM K. CKAOBCKOroO, YTO HCTOYHHK
IIPOUCXOXAEHUS CBOOOAHOI BOAM HAXOAUTCS B cAeake.' CAeAKa He SIBASIETCSI OHTOAOTH-
4eCKH IIePBUYHOM, OHA IIPOM3BOAHA OT COOCTBEHHOCTH. TOABKO COOCTBEHHHK MOXET CTaTh
CTOPOHOM cAeAKHU (BCTaThb PAAOM C APYTHM), U AHIIb TIOTOMY, YTO TOABKO OGbITHIIHOE
YCTPOUCTBO COOCTBEHHHUKA II03BOASIET Y€AOBEKY 9K3UCTUPOBATD PAAM CAMOTO Ce0si — ObITH
COOCTBEHHBIM B CMBICAE CAMOIIPHHAAAKHOCTHU. ITpOM3BOAHOCTD, BTOPHYHOCTD CACAKH
10 OTHOILIEHHUIO K COOCTBEHHOCTH II03BOASIET IIOHSITh CMBICA Pa3TPAaHUYEHHUS BEL[HOTO
1 00513aTeAbCTBEHHOTO [IPaBa, HATOAHHUTD 9TO Pa3rpaHUYeHIe OHTOAOIMYeCKUMU KOHHO-
TaIUSMH.

M cxops 13 9TOr0, IIPaBO COOCTBEHHOCTH MOYKET IOHUMATBCSI KAK ACKYPC «IIPOU3BOACTBA
IPUCYTCTBUS >, KaK 9TO MOHsATHe moHnMaeT X. ['ymbpext.” D10 3acTaBasieT cpoeAaTh Oro-
BOPKY oTHOCHUTeAbHO cyxaeHus FO. Xapapu: «Bepa B TO, 4TO AIOAM UMEIOT HeCCMETHYIO
AYIITY, TOTAQ KaK >KUBOTHbIE — AHIIIb HEAOATOBEYHOE TEAO — CTEpP>KeHb Halllel 3aKOHOAATEeAD-
HOI1, TOAMUTHYECKOM M 9KOHOMHYECKOM cucTeMbl>».* C 3THM MOXXHO COTAACHUTBCS, HO AUIID
IPU YCAOBHH, 9TO MBI B 3TOT CIIMCOK He BKAIOYaeM IIPaBo, KOTOPOE B CAMOM CBOEM HCTOKe
He IIPEAIIOAAraeT SAMMUHALINIO BeleCTBEHHOIO, 4, HA0OOPOT, YCHAMBAET €r0 BAUSIHUE Ha
4eAOBEYECKYIO JKH3Hb.

ITpaBo cO6CTBEHHOCTH — KBUHTICCEHIfHS IIPABA — BBICTYIIAET IIOCPEAHHKOM MEXAY de-
AOBEKOM U BeII[bI0, TAKUM IIOCPEAHIKOM, KOTOPBII 1 HAAEASIET Y€AOBEKA COOCTBEHHBIM AO-
CTOMHCTBOM. AF0ObIe IOMIBITKE 00OCHOBATD COAMIICU3M — HEIIOCPEACTBEHHOCTD H 3aMKHY-
TOCTb YeAOBEYECKOTO CYIIeCTBA Ha Ce0s1, 6e3 CBA3H C BelljaMi, 000padnBaeTcsi OTPHUIAHUEM
deAOBeKa. AAsI IOHMMAHMS COOCTBEHHOCTH KaK CYTH IPaBa BAXKHBIM BBICTYIIAET TO, YTO «<BCe
HeIIOCPeACTBEHHOE YXKe 3aBeAOMO OKa3bIBaeTCsI IIPOM3BOAHBIM. Bee HaumHaeTcs ¢ mocpep-
HUKQ, 1 IMEHHO 3TO OKa3bIBAETCS “HEIIOCTIDKIMBIM AAS pasyma’ . *

Co6CTBEHHOCTD KaK BellleCTBOBAHIE [IPaBa OIPEAEASIET er0 COPUCTUIECKYIO IIPUPOAY.
OT0 06yCAOBAEHO CBSI3bIO BellH 1 CAOBA. [IpaBo BO3HMKAET KaK AUCKYPC PYKOAEHCTBUS —
HAXOXAEHHSI Ce0s B CBS3H C BelaMi. A COTAACHO XatAerrepy, «pyKa IIOSIBASIETCSI TOABKO U3
cAoBa 1 BMecTe co cAoBoM. He ueaoBek “umeer” pyku, HO pyka BOUpaeT B ce6st CyLmHOCTD
4eAOBeKa, IOTOMY YTO TOABKO OyAydH CYLIHOCTHOR CdepOit AeHICTBHS PyKU CAOBO SIBASIETCSI
CYLJHOCTHO¥ OCHOBOI1 YeAOBeKa> . *

ITpaBo coOOCTBEHHOCTH KaK AUCKYPC PYKOAEHCTBIS MMIIAHI[UTHO COAEPIKUT CACAYIOLIHe
ABe KOHCTUTYaHTHI HeMeTaPpHu3ImdecKoi PUAOCOPUH.

Bo-11epBbIX, TOABKO B OTHOLIEHHH COOCTBEHHHKA K CBO€TT BEII BO3MOXKHO OHTOAOTUYEC-
Koe pasandeHre. Hamek Ha Hero MOXXHO yBHAETb B OTAMYUH OTHOIIEHMS K BEIX COOCTBEH-

# CxaoBckuit, “‘TloanTnyeckue u ropupudeckue acnekrsy,” 70.

# «Tlop “IpOM3BOACTBOM IIPUCYTCTBUST TOHUMAIOTCSI BCSIKOTO POAA COOBITHSI H IIPOLIECCBI, BBI3bIBAOILIHE
HAHM yCUAMBAIOIINE BO3AEHCTBHE “IPUCYTCTBYIOIINX 00beKTOB Ha YeAOBedeCcKre Teaa». ['yMbpexrT,
ITpoussodcmeo npucymcmeus, 10.

* Xapapi, Homo Deus, 128.

**1lenpposckuit, “‘Ilonsrue 6prrus.”

* Xanperrep, [Tapmenud, 177.
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HUKA M ADYTHX AHL], KOTOPBIM OHA ObIAQ ITepeAaHa COOCTBEHHUKOM BO BpeMeHHOe BAAACHUEe
1/ VIAY TIOAB3OBaHUE.

Cyrtb aToro oramuus, mo caosam K. CKAOBCKOTO, COCTOHT B TOM, 4TO «IIPaBa AEPXKaTeAs
FIAU QPEHAATOPA MOT'YT OBITh IIEPEYHCACHBL, 2 COOCTBEHHNKA — HeT>.** Co6CTBEHHOCTD — 9TO
He KOAUYeCTBEHHOE TIpeBbIIIeHNe ITPaB A0OOT0 APYTOrO AMIIA Ha BEIllb, B HEHl COACPYKUTCS
Ka4eCTBEHHO OTAMYHAs IOAHOTA, He IOAAQIOMASCS KOAMYECTBEHHOMY (MaTeMaTHIecKo-
My) ucumucAeHuo. Bce mpaBa mopAekaT MO3MTUBHON BepHPHKALNH, SIBASIOTCS IIPHHYAU-
TEABHO TUIIM3UPOBAHHBIMA (3aKOHOM, €CAH 3TO IIpaBa BelIHbIe, AL6O AOTOBOPOM, €CAH 9TO
npaBa o6s3aTeAbcTBeHHbIe). M AuIIb paBo cO6CTBEHHOCTU He MOXET GbITh COCYMTAHO,
BepUUIMPYETCs AUIIb HETaTUBHO — He Yepe3 yKa3aHHe Ha AO3BOACHHBIE ACHICTBHS, a Yepes
YCTaHOBA€HHBIE 3AKOHOM KOHKPETHbIE 3aIIPETHL.

Bce Apyrue AuIfa OTHOCSITCSI K BEIIH CYTy0O YTHAMTAPHO, KaK K CPEACTBY YAOBAETBOPEHHS
KOHKpPeTHBIX norpebHocTeit. COOCTBEHHOCTD O3TOMY M BBICTYIIAET IPOCTPAHCTBEHHBIM
pacmmpeHreM YeA0BeKa, YTO AUIIb COOCTBEHHHK MOXET He MOTPEeOASTh Belllb, OTHOCSCH
K Hell Kak K ce6e (nAm, 4T0 60Aee TOUHO, AU Yepe3 CBOH BEIjH BIIEPBbIe CTAHOBSICh B OTHO-
meHue K cebe camomy — cob6ctBenHomy).” [IpeBbimatomas A06YI0 APYTYIO CTeNeHb OAH-
30CTb CO6CTBEHHHUKA K BEIU, BOSMOXHOCTb HEMOCPEACTBEHHOTO (6e3 Heo6X0AUMOoCTU
BCTYTATh B OTHOWIEHHS C ADYTHMH AUIIAMH) KOHTAKTa C HEl0, CO3AA€T Ka4eCTBO HEelpeA3a-
AQHHOCTH KOHKPETHOTO COAEP)KAHHSI COOCTBEHHOCTH, BO3MOXKHOCTH €ro MOCTOSHHOTO
pacIIupeHust 1 N3MEeHeHNSL.

BAM30CTD COOCTBEHHHKA K BEIH I BBOAUT YEAOBEKA B «IIPOCBET OBITHS >, B CHTYAIHIO
HOBOTO, AIPUOPHO He 34AAHHOTO 1 HeIIPEAPEIIeHHOTO CMbICAQ, B TO, 4TO XafiAerrep Ha3bIBaA
BoT-6biTHe (Dasein). CO6CTBEHHOCTD COBAAET AASL 4EAOBEKA IIPOCTOP, B KOTOPOM OH <«BOT-
3A€Ch AASL cebs1, B KOTOPOM APYTHE eCTh BOT-PSAOM, B HAIIPAaBAEHHH KOTOPOro (9Toro
“BOT”) BHIXOAAT HABCTPedy MOAPY4HOE U HaamyHoe>.** CobcTBeHHbIe (IOAPYYHBIE, T. €. He
IPOCTO COCTABASIIOIIHE OAHO IJeAOe C PYKOI YeAOBEKa, HO U CO3AAIONIUE AASI HETO «<PYKY>
B GyHAAMEHTAABHO-OHTOAOTIMECKOM CMBICAE) BEI KOHCTHTYHPYIOT SK3UCTEHLIHIO — Pa3AH-
upe 6biTHs U cymero. Co6cTBeHHAs Belb IepecTaeT ObITh 3AMKHYTBIM B cebe CyIuM, mo-
CKOABKY OHa ITOAPYYHAsI YeAOBEKY, KOTOPBIN OAATOAAPst 9TOM BEIU [OAYYaeT BOZMOXKHOCTb
BBIITH 3a TIpeAeA, 3aAQHHDIA cymuM (IpeacymecTBylomum cmbicaoM). CO6CTBeHHOCTS,
B OTAMYHE OT AI0DOTO APYTOT0, OIIOCPEAOBAHHOTO, OTHOLIEHNS K BEIIlH, He CTABHTD YeAOBeKa
B 3aBUCHMOCTD OT BEIIU H APYTOrO YeAOBeKa, a HA0OOPOT, CO3AaeT CBOHOAY — COOCTBEHHYIO
CyABOY, IPUTOAHYIO AASI TOTO, <4TOOBI IEPEPACTH AYIITY SKUBOTHOTO H CTATh AYIIOH YeAOBeKa . *

Toabko co6cTBEHHOCTD GOPMHUPYET YeAOBeuecKkoe ObITHE KaK BRIABMHYTOCTb B Huuro,
saparee (110 caMoil CBOeIl CyTH) yoke BBICTYTIA€T 3a IPEAEADI CYIIero B ieAoM (T. €. 32 TOpH-

* Koncraurun Ckaosckuit, Cobcmeentocme 6 zpaxcdarnckom npase (Mocksa: Aeno, 1999), 126.
+T1o9TOMY a6COAIOTHO COTAQIIAOCH C YTBEPSKACHHEM, UTO «abCyPAOM IBASIETCSI CAMO IIPEATIOAOXKEHIE,
4TO [IpPaBa, CO3AAHHbIE COOCTBEHHUKOM HHBIM AMIIaM, — 9TO T€ JKe IIPaBa, KOTOPHIMK 06A2AQA H CAM
cobcrBenHuK>». CkaoBckuit, Cobcmeentocmo, 128.

8 Xasperrep, OcHosHule npoOremut Penomerorozut, 399.

4 Tam xe, 424.

2/2019 Oinocodia npasa i 3aranbHa Teopid npasa  ISSN 2227-7153 49



Anekcangp TkayeHKo

30HT BCeX APYTHX BO3MOJKHBIX IIPaB Ha BElllb), M, CACAOBATEABHO, 9P PeKT cOOCTBEHHOCTH
AASL 4€AOBEYECKOTO CYIeCTBOBAHIS — 9TO TpaHCLeHAeHIust. COOCTBEHHOCTD — 9TO OTHO-
IIeHHe K BeIlH, TO «MeXKAY>, KOTOPOe MPOUCXOAUT (COBIBAETCS) MEXAY YEAOBEKOM H €r0
BEIIbIO, U B TAKOM <MEXKAY> OHA XPaHHUT UCTUHY Y€AOBEYECKOro CyuecTBOBaHUSL TOABKO
B HEIIOCPEACTBEHHOM OTHOIIEHHH K COOCTBEHHBIM BelljJaM MPOSBASETCS OTUYKAAIOIas]
CTPAaHHOCTb Cymjero — nmpocset Huuro ckBosb Bemp.”!

Takum 06pa3om, IpUCBOEHNE Bellell COOCTBEHHUKOM OKa3bIBAETCS IPHHAAAEIKHOCTDHIO
6brruio. [TprcBanBast Belb, 4eAOBEK IPUCBANBAETCS OBITHEM B CBOE HCTHHHOE ITPeAHA3HA-
YeHue Kak OTKPBITOTO IPOCTOpa ak3ucTeHnuu. «Das Seyn ist das Er-eignis>» — «Bsrrue ects
IpH-CBOEHUEe >,

Bo-BTOpBIX, IIOCKOABKY IIPABO BO3HHUKAET U3 CBSI3U C BEIIIBIO, CBSI3H, B KOTOPYIO BPHIBAETCS
HUYTOXAI[asi MO OBITHS, IIPABO CTAHOBUTCSI reTepoHOMHBIM. Kak mpexpacHo ckasaa
I1. AerpaH, «<IIpaBo IIPUXOAHUT OT APYTOTO — OT APYTOTO B TEKCTE, U OT APYTOro, KOTOpOe
GoAblile U ADeBHEe, YeM TeKCT>».*>> VIMEHHO cO6CTBEHHOCTD U BCe, YTO HA Hell HAACTpanBa-
eTcs (IIpexAe BCEro — CAEAKH-0653aTeAbCTBA ), IPETBOPSIOT XU3HD B TAKOE CyIlee, «KOTo-
pO€ eCTh [IOTOMY, 4TO OHO MOXeT 6bITh APyTEM>».** COOCTBEHHOCTD PAAUKAAUBUPYET HAEHO
OHTOAOTHYECKOM IIOABIDKHOCTH YEAOBEIECKOTO OBITHSL.

Co6CTBeHHOCTD IPEISTCTBYeT TOXAECTBEHHOCTH YeAOBEKA 1 ero CyI[eCTBOBAHKS, 1 B
9TOM CMbICAE OHA IPEAIIOAATAET MOCTIDKEHHEe MHOI000Opasus CIIoco60B OBITHS KaK BHYT-
peHHe IIpUCyIIlee caMOi COOCTBEHHOCTH KauecTBO. B kauecTBe TAKOTO IIPOAYIIeHTa MHOTO-
00pasyst COOCTBEHHOCTD IPEATIOAATAET IIPABO UCKAIOYUTEABHO KaK COPUCTUIECKHI ACKYPC.
Co6cTBeHHOCTD He IIPOCTO CO3BYYHA COPUCTHKE, & €CT €10, TOCKOABKY ITOCACAHSISI «<OIIpe-
AeAsIeT OTHOIIIEHHe YeAOBeKa K CyIIleMy, eCTb AUIIb IIOAYEPKHYTOE OrPaHIYeHNe HEeITOTaeH-
HOCTH CYIIETO pa3Hbim 0Asl Kax0020 KpYyTOM BHYTPUMHUPOBOTO OIIbITa» > (BBIACAEHO MHOIO. —
A.T).

O dexrT mpasa, IPOKCTEKAOIErO U3 COOCTBEHHOCTH, — 9TO 3YPeKT MHOKECTBEHHOCTH
MUpA, POHU3aHHOTO TKAHBIO pa3AndHil. FIMEHHO 9TO Ka4eCTBO IIpaBa OKa3bIBAETCS [IEPBBIM,
C KOTOPBIM CTAAKHBAIOTCsL. OHO YeTKO OTTPAHUYMBAET IIPABO KaK OT HAYKH B IIEAOM, TAK U OT

30 «McTrHa He HAAUYHA CPeAU Belllel, OAHAKO OHAa U He “CAy4aeTCsl B HEKOTOPOM Cy6beKTe, HO AeXKHUT,
H 9TO CAEAYET HOHMMATh AOCAOBHO, ToCcpeAuHe, “MesxAy” Bemamu u Dasein» (Xatiaerrep, Ocnosnoie
npobremot peromerorozuu, 282).

! «Cymjee — MAU BO3MOXXHOCTD HalleTO O6palieH s ¢ CYWuM, 9TO AAst XafAerrepa To e caMoe, —
noxouTcs Ha HuuTo Kak Ha cBoeM HaumpeAeAbHeftmeM ocHoBatun» (Bsuecaas ®apuros, “Tpancrpeccus
H TPaHCIIeHAGHIIUS KAK [IePCIIeKTUBbI BpeMeHH U Ob1TH s B pusocoduu M. Xaiperrepau @. Hurjme,”
Quarocodckas moicas 8 (2014), https: //nbpublish.com/library _read_article.php?id=13371).

3? Henaposckuit, “Tlonsitue 6prTns.”

53 Pierre Legrand,“Foreign Law: Understanding Understanding,” Journal of comparative law 6, no. 2
(2011): 78.

$* Maprun Xaiiaerrep, Qeromerorozuteckue unmepnpemayuu Apucmomeas. (xcnosuyus zepmeresmudeckoil
cumyayuu) (Cankt-Iletep6ypr: «I'ymanutapuas Axkagemus», 2012), 137.

33 Maprun Xariperrep, “Esponerickuit Huruausm,” B Bpems u 6oimue, pep. uniep. Baapumupa bubuxuna
(Mocksa: Pecniy6auxa, 1993), 117.
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OTAEABHBIX €€ AUCLIUIIAMH. JTO e KaueCTBO [IPaBa BHI3bIBAET HAUOOABIIE HEIIOHUMAHYIS,
OTBpall[eHHs U ITPe3PeHNsI K HeMy CO CTOPOHBI BCeX, KTO CTPEMHTCS OT'PY3UTb MHP B cap-
KOar yHUBEpPCAABHOTO M CAMOTOXKAECTBEHHOT0.*

IV. «Bek noaToB» AeCTBUTENIbHO 3aBepLUEH

Hcropus uaeit mecTpUT MHOXXECTBOM MBICAHTEABHBIX 9KCIIEPUMEHTOB M CIIEKYASITHI
aIlOKAAMNTHYECKOTO ToAKa. He ropro sxeaaHHeM IPOAOAKHTD 3TY CAABHYIO TPAAUIIHIO
U BIIAAATD B IPOPOYECTBA. AHIID IIOAYCPKHY IIPHHITMITHAABHYIO PA3HHIYy HHTOHAIW. ] He
TOBOPIO O TOM, YTO [IPABO HCUYE3HET B OyAyIieM BBUAY KaKoi-An60 KaractpodsL.’’ Heymecr-
HO TOBOPUTb 00 9TOM B OYAyIIieM BpeMeHHU — TO, YTO IPUBEAET K HCCYILIEHUIO HCTOKA IIPaBa,
Y3Ke CyIeCTBYyeT, a IOTOMY <KOHeI] HCTOPHU>» B CYITHOCTHOM CMBICAE Y>Ke HacTymuA. Bee
IIPOUCXOASIIIHE — 3TO AMIIB MOcAeACTBUs. [ToBTOprocs — Pybukon nepeiipen!

ITpu aTOM peus He HAET O KAKOM-AHOO ompoBepikeHuH mpasa. Ero xoHery He siBAsieTcst
AVCKYPCHUBHBIM — He BBICTYTIAeT YCHAMEM MbICAH, BOIIAOIIEHHBIM B cA0Be. KoHer mpaBa — aTo
IpepbIBaHYe pasroBopa. [IpaBo mpocTo cTaHOBUTCS HEYMECTHBIM M HeBO3MOXKHBIM. I [praem
TaKKe HEyMeCTHOCTb  HEBO3MOXHOCTD BPSIA AM AQXKe IIPEAIIOAATaIoT Bepbaausano.
Mo>xHO AU HOBTOPUTB BCAeA 32 A. Baabio: «eaBa AU BOBMOXKHA ApYTasi yHAAMEHTAAbHAS
KpuTHKa Xafaerrepa, KpoMe CAEAYIOLeil: BeK [I03TOB 3aBeplieH>.” A MOCKOABKY 3 peKT
coducTuku (OH e, KaK YKasaHo Bblie, — 9pdeKT npasa) — 310 adpPexT Mupa,* ykaxewm,
KAKOJ OH «HOBbII AUBHbII MUP >, KOTOPbIIT He IIPUEMAET [IPaBa, KakK, BIPOYeM, H Ha060poT
(mocaepHee pake BaxHee).

%6 AASIMEHS KPEeAO TAKOT'O aHTHIIPABOBOI'O yHUBEPCAAN3MA BOIIAOLIEHO B CACAYIOLIeM BbICKA3bIBAHUMU:
«He cymectByer 60AbIIe HeMe[KOM GU3UKH, OEABIUICKON XUMHIH HAM AMePHUKAHCKON MEAMIHHbL.
baaroaaps nHTepHAIIMOHAAM3AIMY ITHX HAyK UX HAI[HOHAAbHAS IIPUHAAAEKHOCTD BRIPAXKaeTCA
rAaBHBIM 06Pa3OM AHILIb B KOHCTATALUH TOTO, HACKOABKO CYIL[eCTBEHHBI AOCTIIKEHHSI PAa3AUIHBIX
CTpaH B KaXA0it 3 Hux. Kak HU cTpaHHO, O-APyTOMY ITPOMCXOAHT C IPaBOBOi HayKoit» (Kompaa
LIBasirept u Xeitn Kér, Beedenue 6 cpasnumervroe npagosedenue 8 cepe uacmmozo npasa: Tom 1, mep.
I0. FOmamesa (Mocksa: Mexaynap. orHomenus, 2000), 27).

57K craTy, Takasi KaTacTpoda, CKopee, MOrAa 651 ClIOCO6CTBOBATH er0 COXpaHeH 0. Ee MOXKHO 6b1A0 651
HCTOAKOBATb KaK BMEIIATEABCTBO 60Ta, KOTOPBI, COTAACHO H3BecTHOMY adpopusmy M. Xaitperrepa,
TOADBKO ellje ¥ MOXKeT HaC CIIACTH.

38 Kak mpekpacHo ormeuaeT b. Kaccen, «onpoBepskeHne cOPHCTHKH, KAKOTO OHA BIIPaBe AAS cefs
0XHAATD, TPebyeT OpOBepIKeHU s AOTOCA, 3AKAIOUEHHOI'0 B 3ByKaX FOAOCA U B CAOBAX; HO, IPH3HAET
ApHCTOTeAD, TAKOE OIPOBEPKEHHE B TOYHOM H OyKBAABHOM CMBICAE “HEBO3MOXKHO ) IIOTOMY YTO
BCErAa BO3MOXXHO “TOBOPUTDH IIPOTHUBOIIOAOXKHOCTH U IOAAraTh, YTO Ae-PaKTO BCAKMUIL Pa3, KOTAQ OHH
BBICKA3bIBAIOTCSI, OHU BBICKA3BIBAIOTCSI COBEPLIEHHO YHCTOCEPAEUHO. B UTOre HEBO3ZMOXXHOCTH FOBOPHTD
MPOTHBOMOAOXKHBIE BEIH HUYYTh He OAbLIE TOCAE OTIPOBepPsKeHU, 4eM A0 Hero>» (Bap6apa Kaccen,
A¢pexm copucmuku, nep. A. Poccuyca (Mocksa, Canxt-Iletep6ypr: Mockosckuit puaocodckuit
$ona; YHuBepcuTeTcKas KHUra; KyabTypHas nuunmatusa, 2000), http://poisk-istini.com/literatura/
effekt-sofistiki-barbara-kassen). I[TocaepHee mpeaAOsKeHIe TPHBEACHHOTO GpParMeHTa ABASETCS
KAI04eBBIM. Tak Kak OITpoBepsKeHHe He yCTPaHseT COPUCTUKY, HY)KHO IIPOCTO CACAATh HEBO3MOXKHBIM
KaK OIIPOBEPIKEHH S, TAK K yTBEPIKACHHUS — 00e3ABIIKUTD SA3BIK M IIEPEKPBITH AOCTYII K AUCKYPCY.

3 Bapbro, Manudecm, 44.

¢ Kaccen, dfpexm copucmuru.
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A. CroBba mpepAaraeT Takoi MbICAUTEABHbIN 9KCIIEPUMEHT:

ITpeacTaBuM, 4TO KaKasi-TO rTA0O6AABHAS KATACTPOdA YHHUTOXKUAA BCE MAT€PHAABHBIE HOCUTEAH
IIPaBa — CBOABI 3AKOHOB, KOAEKCHI, HHTEPHET-CaTh, 9AeKTPOHHBIE 6a3bl AAHHBIX, COOPHUKH
CyAe6HOM IpaKkTUKY... ByaeT A 9TO 03HaYaTh, YTO HCUe3A0 CaMo IIpaBo? O3HAYAET AU ITO, 4TO
MO>XHO OyaeT 6e3HaKa3aHHO COBEpIIATh YOUICTBA, IPabUTh, HApyIIaTh AOroBopbr? OUeBHAHO,
4ro HeT. OAHAKO KaK 3Ke OYAeT CYIeCTBOBATh B TAKOM CAyYae paBo? 'oBops puaocopckum
SI3BIKOM, CYI[€CTBYeT AF IIPABO AO M KPOMe 3aKOHOAATEABCTBA, U €CAH CYLIeCTBYeT, KAKas ero
CTPYKTypa u crioco6 6prrus?®

ITpeACTaBASIeTCSI, YTO CHTYALHs BHITASAMT POBHBIM 00pa3oM HA060POT — BCe Mepedrc-
AeHHbIe MaTepHUaAbHbIE pOPMbI OCTAIOTCS B HEIIPUKOCHOBEHHOCTH, a IIPAaBO HCcYe3aeT 6e3
BO3MOXHOCTH BO3POAUTCS. JTU MaTepHaAbHble pOPMBI HUKOTAA OOABIIE He CMOTYT
BBIPKATD IIPABO, IpUYeM 6€30THOCHTEABHO OT HX COAEPXKAHHUS U dTHIECKOH olleHKH. ITo-
deMy? OTOT IPUHIJUIIMAABHBII BOIIPOC M TPebyeT XOTs ObI KPATKOTO M3AOXKEHHS.

CoBpeMeHHas AMTepaTypa HallOAHEHA OTMCAHHAMH ITOCAEACTBHI TeXHOAOTHYECKOH
PEBOAIOIIMHU M PEBOAIOLIUH UCKYCCTBEHHOTO HHTeAAeKTa. HeT comHenmii, uTo peub uper
MMEHHO O «3aMeHe HeMPOHHBIX CeTell YMHBIMU IIporpaMmamu>;%* o Bceobuieit
¥ BCEOXBAThIBAIOIIell CTAHAAPTH3AIIMH B AyXe XafiperrepoBckoro «das Man>; o mperBope-
Huu B xu3Hb upen CeH-CrMOHa IPeBPaTHTh MUP B eAUHYI0 $pabpuKy;® 1 HakoHel], O IjeAe-
COO6Pa3HOCTH 3aMEeHBI BCeX AIOAH Ha KOMIIBIOTEPHI B HEKOTOPHIX PO eCCHOHAABHBIX
obaacTax yxe ceirdac® (kcTaTu, IOpUAMYECKas IPAKTUKA BXOAUT B CIIUCOK).

He unave xax anodeos HAaMBHOCTH MOT'YT BOCIpuHMMaThcs HapexAbl O. Ilérreaepa Ha
FAPMOHHMYHOE COYETAHHE HCKYCCTBA M TEXHUKH, KOTAQ «4EeAOBEK CMOT ObI HAyIHThCSI CTABUTD
IPEACABI Pa3BUTHUIO TeXHUKH — M HAyYUTHCS He JKEAAThb AAATh BCE TO, UYTO TeXHHYECKU
BO3MOXXHO>.% Ero yunTeAp 6514 M36aBACH OT TAKUX CEHTHMEHTAABHBIX HAAEXKA, OTYETAUBO
IIOHMMasl, YTO TEXHHMKA He OCTABASsIeT OBITUIHOE yCTPONCTBO YeAOBEKA B HEIIPUKOCHOBEH-
HOCTH U 4TO He YeAOBEeK KAAAET IIPEeAeAbl TEXHHKE, 3 OHA, CHA9aAd OTPAHMYMBAS BO3MOXK-
HOCTH 9K3UCTEHIIMH, KAAAET IIpeAeA PHA0COPCKOMY («IIO3TUIECKOMY> ) CyIeCTBOBAHMUIO
JeAOBeKa.

ITpuroBopom, 0COHEHHO B KOHTEKCTE CETOAHSIIHErO AHSI, KOTAQ MBI CTOUM IIepeA YeTKOH
IIePCIIeKTUBOM CO3AAHIS « HHTEpHETA Belllefl>, BHICTYIIAET «Ka3yC [eYaTalollei MAIIMHKU > .
M. Xaiiperrep 6e3 TeHH HPOHHH YTBEPXKAAA, UTO «IIMIIYINasl, A TOYHee, eYaTAIONIAs Ma-
IIIMHKA BBIPBIBAET IHCHMO M3 OBITHIHHOM Cdephl pYKH, TO €CTh CAOBa>>, OHA IPHBOAUT K TOMY,
4TO «PyKa Y€AOBEKa YTPAUYMBAET CBOE CYNIHOCTHOE AOCTOMHCTBO, IPUYEM Y€AOBEK KaK
CA@AYeT 3TOTO He OCO3HAET U He MOHUMAET, YTO 3AeCh y>Ke U3MEHHMACS XapaKTep OTHECEH-

¢! Aaekceit Crosba, [Tpasosas cumyayus xax ucmox 6smus npasa (Xappkos: ®OIT Aucsk A. C.,
2006), 1.

6 Xapapi, Homo Deus, 63.

8 T1érreaep, Hosvie nymu, 29, 41.

¢4 }OBaab Hoit Xapapi, 21 ypok 045 21 cmoaimma, ep. Oaexcanapa Aem’snuyxa (Kuis: ®opc Ykpaina,
2018), 42-3.

8 ITérreaep, Hoswre nymu, 440.
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HOCTH OBITHS K CYIECTBY YeA0BeKax.* Uepes mevaTarouy 0 MAIMHKY TEXHHKA BPbIBAETCS
B cdepy CYIIHOCTHOM OTAMYUTEABHO 0COOEHHOCTU YeAOBEKA, Pa3PhIBAsI CBSI3b PYKH H CAO-
B3, & 3HAYKT — 3aKPBIBASI AOCTYII B MU Belljell, «AHIIasi YeAOBeKa PyKu>."

AASL paBa TaKOM «I€YaTHOM MAIIMHKON >, AMUIIAIONIEl YeAOBEKA «PYK>, SBASETCS,
B YaCTHOCTH, TEXHOAOTHS CMapT-KOHTPakToB. Kaaccudyeckuit AOTOBOp BCETAd AOITyCKaeT
BO3MOXXHOCTb €r0 HapyIueHus. AAsI MOTHBHPOBAHHUSI CTOPOH AOTOBOPA BECTH Ce6sI 4eCTHO
Ceiyac MCIOAB3YIOTCS IOPUAMYECKUE MEXaHU3MbI, CyAeOHAsI CHCTeMa, 4TO TpebyeT GOABIIHX
TpaT BpeMeHH, ACHET U PelleHNs He BCErAd CIIPABEAAHBBL TeXHOAOTHYECKOI AABTePHATHBO
OIlepaLJOHAABHOMN 1 3THYECKO Hed)PEKTUBHOCTH IIPaBa M CAYXKHT CMAapT-KOHTPAKT, IPU
KOTOPOM KOMIIBIOTEpPHAsI IPOTPaMMa CaMa MCIIOAHSIET BCe ero ycaoBust. Hukakux AeficTuit
II0 HCIIOAHEHHIO AOTOBOPA OT CTOPOH He TpeOyeTcst. M MOCKOABKY OAHHMM U3 KAIOYEBBIX
9AEMEHTOB 00513aTeAbCTBA BBICTYIIAET €r0 HAIIPABACHHOCTD B OYAyIlee ¥ IIOCACAYIOIIHe
BOAEBbIE ACHCTBHS (6e3AeficTBIE) 0653aHHOTO AMIIA IO €T0 MCTIOAHEHHIO, B CAyYae HCTIOA-
HEHHsI COOTBETCTBYIOILIMX YCAOBUI1 CAMUM KOMIIBIOTEPOM yTPAuUBAET 3HAYEHHE U CAMO
IIOHSTHE 00SI3aTEABCTBA, NOCKOALKY 8 CMAPM-KOHMPAKe Umeem 3HA4eHUe nponucannas
npozpamma, a we nosederue doncruxa® (Bbipeaero muoit. — A. T.).

BOT TaK i BBITASIAUT BBIXOA U3 IIAATOHOBCKOW IIeIePhl — OH B TEXHOAOTHYECKOM HEBO3-
MOXXHOCTH HAPYILIEHHS] AOTOBOPA, MATEMATHYECKOH 06eCIIedeHHOCTH YeCTHOCTH U CIIPa-
BEAAHMBOCTH, KOTAQ OT Y€AOBEYECKUX ACHCTBUIL y)ke HUIero He 3aBUCHT. HeBO3BMOXKHOCTB
HAPYLIUTD B3SITOE TOOOI1 B MHTEPECaX APYTOIO AULA O0SI3aTeABCTBO He AeAAeT Tebs AydImum
geroBeKoM. Takasi HeBO3ZMOXKHOCTb IIPOKAAABIBAET MAKCHMAABHO OBICTPDIIT M KECTKHUIA ITy Th
K 00ecyeAOBeYHBAHMIO. ABTOMATHYHOCTD UCIIOAHEHHSI AOTOBOPA BBIXOAQIIMBAET U3 IIPaBa
Bpemsi 1 Co6bitue.”” TIpryeM caMOUCIIOAHSIEMOCTb AOTOBOPA OTKPHIBAET BO3MOXKHOCTb
reHepPAAU3ALMI: €CAM HHAMBHAYAAbHASI HOPMA AOTOBOPA MOXKET CTaTh TEXHOAOTHYECKH 06-
SI3aTEABHOM, IT0YEMY TaKOM He MOXeT ObITb 00Inast HopMa 3akoHa? B aToM cMbicae yixe
putopuyHbIM peactaBasieTcst Borpoc FO. Xapapu: «AefCTBUTEABHO AU MBI XOTHM HMETb
CHCTeMY, B KOTOPOU pellIeHUs IOAUTUKOB, CIIOCOOHBIX OMMOATHCS, CTAHYT TAKHMU XKe
HEyMOAUMBIMH, KaK 3eMHOE [IPHUTsDKeHHe>.”

¢ Xariperrep, [lapmenud, 177-8, 187.

 PeAKOI TOYHOCTH ¥ BbIPA3UTEABHOCTH YAAAOCH A06UTBCs1 K. CBachsiHy, KOTOPBLIT, XapaKTepU3HPYsL
¢urocoduio KaHTa, OTMETHA: «OH CITACUUCTOTY PYK LIEHOIO IIOTEPH CAMUX PYK> (Csacwsn, Cmanosenue
esponetickoti HayKu, 416-7). To,uto CBEpUIMAOCH Ha YPOBHE UAEH B KAHTHMAHCKOM uaocoduu, ceriyac
AKTHBHO IIPETBOPSIETCS B ACHICTBUTEABHOCTD, II€PECTABAS OBITh AHIIb YMO3PUTEABHBIM.

% Tpuna Aauposa, TIpaBounnu i ix HepificHicTs B inpopmanitinomy cycmiabctsi” (Amc. pookTopa
nayx, Harfiomaapautt yaisepcuter «Opechka IOpHAMYHA akapeMis», 2018), 150-1, 173.

¢ IToaTOMY B CKOPOM BpEMEHH BPSIA AU OCTAHYTCS yMeCTHbIMU cA0Ba A. CTOBObI: «...[IPaBOBOE
A€sIHUe eCTh TO, KOTOPOe HaIlpaBAEHO Ha HAC B HalleM OBITHUH APYT C APYTOM, IPUYEM TaK, YTO MBI
CaMU B KOHKPETHOM MOAYCe HAIIETO ObITUSI OKa3bIBaeMCS IOCTABAEHHBIMH II0A BOIIPOC... Tak Kak
s COBEPIIUA HEUTO, HA M0 8pems, KOTOpOe OTACASIET MEHs OT BCTPEUHOTO ASHCTBHSA TOTO, Ha KOTO
HAIIPaBAEHO MO€ AEHCTBHE, SIKaK OBl “3aBHCal0” B CBOEM CTATyCe: COYAYCD AM SI [IOKYIIATEAEM — AAAY'T
AM MHe TOBap 3a yIAaueHHBIe AeHbTH?..». Aaekceit CroB6a, “Yto ecTb mpaBo?” IIpasosedenue 4
(2013): 183.

70 Xapapi, 21 ypox, 91.
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CrycTst HECKOABKO TBICSYEASTHI MeTaQU3HMKA CKOPO IOAYIUT HHCTPYMEHT OKOHYATeAD-
HOTO pellleHHsl COPUCTUYECKOTO BOMPOCA U MPEOAOACET AOBACIOIee HaA Hell MPOKAITHE
moAuceMuH. 3aMeHa CAOBA CTAI[OHAPHBIM 3HAYEHHEM — BOT YTO GOPMHPYeT KaueCTBO
HbIHeInHe! oroxu.”' MaremMaTrKa pUTsI3aeT HA IMEHOBAHHE HEMMEHYEeMOT'0, Ha KOHIIEIITY-
AAM3AIMIO HEXBATKH, MHBIMI CAOBAMH, HA MaTeMaTH4IecKoe pemeHune npobaemst Hiraro.”>
Meraduspyeckuit IPOEKT 3aBepIIAeTCs IPUBEACHHEM XU3HH B COOTBETCTBUE CO CBOMMU
HeM3MEeHHBIMU (OPMyAAMH.

B Mupe, rAe Bce ompeaeAsieTCsl MaTEMATHKOM; TA€ 0OOCHOBAHHUE ITEPENIAO OT YeAOBeKa
K AATOPHUTMaM; TAe CaMO CyIeCTBOBAaHHE YeAOBEKa MOAYMHEHO 3aAade CO3AAHUS
BCeOObeMAIOIell CHCTEMBI 00PAOOTKH AAHHBIX, YTOOBI 3aTEM CTATh €€ YaCTbIO; B 9TOM Oes-
MHPHOM MHpe’® HeT MecTa YHAOCOPHH U IIPaBY.

M. Xaitperrep HeABYCMBICAEHHO ITOAYEPKHBAA: «CaMO€ IIyCTOE U OAHOBPEMEHHO BCEro
MeHblIle CBSI3AHHOE C CYLeCTBOM YeAOBeKa 3HAHHe, MaTeMaTUYeCcKOe, He MOXXeT CTaTh Me-
PHAOM AASL CAMOTO TOAHOTO M O0S3BIBAOIIEr0 3HAHMS, KAKOEe MOXHO IMOMBICAUTD:
puaocockoro».”* «I3HagaAbHAS CYIIHOCTh BPEMEHHU MPHHIUITMAABHO YyXKAQ YHCAY >,
a cama $UAOCOPHS — ITO U €CTh TO, YTO OAHO «BPEMsI>»> HUKOIAA He CMOXKET 3aMCTBOBATh
U3 APYTOTO «BpeMeHH>, TO, YTO HHUKOTAA He 3aXO4eT BHICTYIHUTD C TpebOBaHIeM CMOYb
U OBITb B COCTOSIHHHU H3BSATD U3 IPIAYIINX BpeMeH OpeMs i 6eCIOKOMCTBO PAAUKAABHOTO
BonpoIaHus.”

ITpuHaAAEXKHOCTD IIPaBa K OAHOMY € $HAOCOPUelt-COPUCTHKOM UCTOKY — COOHparoIeMy
PACKPBITHIO B CAOBE CMBICAOB OTHOIIEHHMS YeAOBEKA U BeI — 00YCAABAUBAET BBIBOA O He-
COBMECTHMOCTH TeXHOAOTMYECKOM KApTHHBI MUPA 1 ITpaBa. FaeaAoM MaTeMaTHKH SBASIETCS
KATapCHUC — OYMIIeHHe OT TeAd. B TeueHIe CTOATHS TEXHOAOTUS IIOCAEAOBATEABHO H Ha-
PACTAONMIMU TEMITAMU OTCTPAHSIET HAC OT HAIIETO TeAd. ITO IPOMCXOAHT IIOTOMY, YTO CaM
YeAOBeK IIepecTaeT BOCIPHHHMATDCS U3 TIePCIeKTHBbI CBOETO BPEMEHHOTO U KOHEYHOTO
cymecrBoBanus. Ho Apyras nepcrexriBa — IpOHHU3aHHOE PEAUTHO3HBIM 9KCTA30M CTPEM-
AeHHe K BHEBPEMEHHOMY, 0@CKOHEYHOMY, OAHO3HAYHOMY, 9 PpeKTUBHOMY, PA3yMHOMY

7! TeXHOAOTMYeCKUM pelleHueM IPO6AEMBbl HIOAUCEMHUH MOXKET CTATh XOII — YHHKAABHBII KOA,
KOTOPBIF MEHAETCS IIPU CMEHE Ad’Xe OAHOTO CHMBOAQA B TEKCTE, PACCYMTHIBACTCA C IIOMOIBIO
CAOKHOM MaTeMaTH4eCKOH GOPMYADI M BCerpa 6yAeT OAMHAKOBBIM AASI OAHOM U TOH ke HHPOPMaL|MH.
CAeAOBaTeABHO, He MOXKET OBITh ABa Pa3HbIX X9IIa AASL A0COAIOTHON OAMHAKOBOM HHGOpPMALIUHL.
Aasuposa, “TIpaBounnu i ix HeplicHicTp,” 149.

7> Bapsio, Manugecm, 61. M. Xaiiperrep mpeaBuAeA 1 9T0: «Pasauuue, Aexcaujee 8 ocHoge scakux
PABAUMULL, U HAHAAO 6CIKO20 PASAUHEHUS, O eCTb PA3AUHLE ObIMUS U CYU4e20 TOAHOCTBIO YIIPA3AHSIETCS
HIIPH COAEHCTBHUHU YeAOBEKA U3 HIUET0 He IPeAYTaAbIBAIOIIero HeBHUMAHMUSI K TOMY, 4TO, COOCTBEHHO,
CAEAYeT MBICAMTD, IPEeBpaljaeTCs B HEYTO IIPOCTO He MPUHUMAaeMOe B PacueT — He IPUHUMaeMoe
B 3AOBEIeM HEIIPOAYMbIBAHHH, IPOMCTEKAONEM 13 3a6BeHM > (XaﬁAerrep, ITapmenud, 327).

73 « Auuib 1oKyAa ectb Dasein, T. e. I0OKyAa OHO 9K3UCTUPYeT, uMeeTcsi Mup>» (Xaitaerrep, Ocnosrote
npobaemot, 393-4).

7 Maprus Xariperrep, “OcHoBHbIe MOHSTUS MeTadu3uKy,” B Bpems u 6uimue, pes. unep. Baapumupa
Bubuxuna (Mocxksa: Pecry6auxa, 1993), 340.

s Xanperrep, ITapmenud, 305.

7 Xanperrep, Qenomenorozuueckue unmepnpemayuu, 48-9.
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M AOTHYHOMY — yTOTOBHAQ YEAOBEKY OAHO3HAUHBIN BHIOOP: AMOO CTaTh OBICTPO CYUTAIOLIEI
MAIIHHOM, AL6O [OTPS3HYTh B OpeMeHH COOCTBEHHO! HEHY>KHOCTH, HCYE3HYTb U3 ObITHS
KaK COOCTBEHHOM HCTOPHH, TAK M ICTOpHK MUpa. EcAn 651 paBo 1 MOTAO caMO pelraTs CBOXO
CyABOY — B TAKO¥ CHUTYAIJHH AY4IIIM BBIOOPOM OBIAO OBI CAMOYCTPAHHUTHCSL

V. Vale!”

AoAroe Bpewms, Kak 6bI peOBIBasi BAAAH OT IHUI}EHTPA HCTOPUH MBIIIAEHHS, TIPABO 06-
Hapy>XKMBAeT CBOM BeAMYECTBEHHbII CTaTyC AMIIb B ee KoHIle. OKa3bIBaeTCsl, OHO BCEIAA ObIAO
B neHTpe. Msruannas c epmun ¢purocoduu, cOPUCTUIECKASI MYAPOCTb MHOTO CTOAETUH
YKPBIBAaAa C IIOMOIIBIO IIPaBa YeAOBEUECKOe ObITHE B er0 UCKOHHOM U eCTeCTBEHHOM OKpY-
JKEHHH — B OKPY>KEHNH OAUSKUX U COOCTBEHHBIX Belllefl, OTHONIEHHe K KOTOPBIM AAPHUT KaK
COOCTBEHHYIO AMYHOCTD, TAK ¥ BO3MOXXHOCTb PaBHOTO, CBOOOAHOTO OOIIEHHUS C APYTHMH
AropAbMu. DHUAOCOPHS AOAKHA IPH3HATD ITY 3aCAYTY IIPaBa, TeM 60Aee YTO XOTb U BOSHUKAU
OHH B Pa3HOe BPeMs U B Pa3HbIX MeCTaX — 3aBepIIeHHe Y HUX obiee.

O6uabHO 1THPYeMsIi B 91O cTaThe M. Xariaerrep cpopMyAHpPOBAA BOIIPOC — OBITH
MOKET, CAMbIi BAXKHBII He TOABKO AAS er0 pHAOCOPHH: «ITO eCAM He TOABKO YeAOBEK 3a0bIA
CYIHOCTD OBITHSI, HO CaMO ObITHe 3a0BIAO YeAOBEKa H OTIIYCTUAO €0 B cCaMo3abBeHue» 2"

VickpeHHe 5xeAast OIMOHUTDHCS, PEATIOAOXKY, YTO IPABUABHBIMH SIBASIFOTCSI ABA TO3UTUBHBIX
oTBera. CBHAETEABCTBOM 3a0BEHHS OBITHEM YeAOBEKA MOXKET BBICTYIIATh €ro BCe HapacTa-
J0IITasl HEHY>XHOCTb U HEYMeCTHOCTb. I [puHIIUIIIa AbHBIM SIBASIETCS TO, UTO YEAOBEK OTpe3a-
et cebst OT pruaocoduu, OTpeKasich oT npasa. FIMeHHO 3a OTpeveHHe OT IpaBa ObITHE Kapa-
eT JyeAOBeKa 3abBeHMeM.

U3 aT0r0 cAeayeT BONPOC-AMNTUX (BeAb $UAOCOPHS U IPABO — ITO TOXKe AUNTHX): 1. Bos-
MOXHO AH €lile BOIIPOLIAHHE O CyTH ObITHS, PHCBOeHHe ObITHeM YeroBeka? 2. BosMoxxHO
AU ellle BOTIPOIIAHKe O CyTH IIPaBa U IOCTPOEHUEe YeAOBEUeCKOM M3HHU Ha PAaBOBOM IIPUH-
IMIIe OTHOIIEHHUS MEXAY YEAOBEKOM H BEIIbIO?

O6mj¥M BEIBOAOM 9TO¥ KPATKOM K ITPEABAPUTEABHOM 10 CBOEH CyTH PabOThI BRICTYIIAIOT
OTpHIJATeAbHbIE OTBETHI Ha 3TH BOMPOCHL. MBI mpebbiBaeM B COCTOSIHUM TPAH3UTA B Kaye-
CTBEHHO HOBYIO PEaAbHOCTD: 3a0BeHHe YeAOBEKOM OBITHS CMeHseTCsl 3a0BeHneM ObITHeM
gesoBeka! JeaoBex-Dasein, Kak TOT, KTO He MOXKET OBITh PACCYUTAH M HCUUCAEH, CTAHOBHUT-
Csl AASl TIOCTPOEHHOM Ha AATOPUTMAaX UCKYCCTBEHHOIO MHTEAAEKTAa TEXHOAOTHYEeCKOM
[IAPAAUTMbI OIIEPAIHOHAABHO H30BITOYHBIM M HEHY)KHBIM. AASI COXpaHEHHUSI CBO€H yMecT-
HOCTH, T. €. AeMOHCTPAIlUX BOSMOXHOCTH BMOHTHPOBAHUS B TEXHUKY, CAMO CYILIeCTBO Je-
AOBEKa AOAYKHO TIpeTepIeTh PAAMKAAbHYIO TPaHCHOPMAIHIO: OKOHYATEABHOE HCTOHIEHHUEe
TEACCHOCTH U CBeACHHE AyXOBHOCTH K QYHKIIMM CuyeTa M oOMeHa AaHHbIMU. ITpaBo He mepe-

77 C AQTHHCKOTO YaCTO IIePEBOAUTCS KaK «Ipomaii>». H. Tare6 npupaer eMy 3HaueHUe «OyAb
HECOKPYHIUMBIM>» 1 «6yAb pocToitabiM» (Haccum Huxoaac Tane6, Yepnoiii re6edv. I10d snaxom
nenpedckasyemocmu, 2-e u3a., pot. (Mocksa: KoAubpu, Asbyxa-Artukyc, 2019), 590). B konTekcTe
HCKOMOI'O HAMHU CMBICAQ U 9MOLIMOHAABHOIO IIOCBIAQ BCE TPH 3HAYEHHU S IBASIIOTCSI yMECTHBIMH.

78 Xariperrep, [Tapmenud, 356.
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KUBET TaKyI0 TPaHCPOPMAIIHIO U OYAET 3aMeHEeHO TeXHHYeCKUMH peraamMenTamu. Ha usae-
Te CBOEro CyIeCTBOBAHUS IIPABO AEMOHCTPHPYET HEPAa3PHIBHYIO CBSI3b C YeAOBEYECKOH
9K3MCTEHITHel, IPEACTABas «IIPABOBOM YeTBEpHIleli>: CUMPOHHEN BOAM, TEA], CAOBA
u Bemy. IToaToMy ecan 4eAoBeK, Kak ero MbICAMT HeMeTadpu3nieckass PUAOCOPHs, CTaHO-
BUTCA yCTapeBIINM, TaKas Xe y4acTh NocTuraer u npaso. OHO — cpepa MUPCTBOBAHNUSA
CMEpPTHBIX, 4bsi CyAbOa CBepIIaeTCsl OA 3HAKOM HellpeapemenHocTH. EMy He HafipeTcst
MecCTa B MaTeMaTH4eCKOM pae pPapUHUPOBAHHOTO MHTEAACKTA.

B saBepienue mpuBeay cAOBa 13 TOM 9II0XH, KOTAQ YBAeKaTeAbHas PUAOCOPCKO-TIpaBOBas
OAMICCesI AASL eBPOIIEFICKOTO YeAOBeKa TOABKO HAauMHAAACh. EcAu MBI elrje XpaHuM B cebe
IPUYACTHOCTD K KCTOKAM IpaBa U $UAOCOPUH, OHH BCETAQ OYAYT YMECTHBI:

EcAn ecTh M CMEPTHBIMH CYACThE —

OHo 3a Tpysamy;

TOABKO 6OI'Y TOA CHAY BAOSKUTD €I0 B €AMHBIN AMIIb ACHb.
OT cy>)AeHHOTO He yATH:

Passmuii yac HeIpeABUAUMOCTH

HexxAaHHOE IIOAAPUT, 2 XXAAHHOIO He Mo AeT.”

Vale!

© A. Tkauenko, 2019
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Axexcanpp Tkauenko. IIpomanune c npaBoM 1 ¢pnarocopueii: HEKOTOPbIe IpeABapH-
TeAbHbI€ SKCIANKAITHH

AnHoTanms. B craTbe coBpeMeHHas1 KOHQUTY paLjH sl TEXHOAOTMYe CKOM IIUBUAM3AIMH XapaK-
TepHU3yeTCs KaK 3aBepIleHue MpoeKTa MeTaQpU3NKHU, KOTOPOe IIPUBOAUT K TIOAHOMY HCUePIIAHHIO
BO3MOXHOCTeN PUAOCOPCKOTO M IIPABOBOT'O MBIITACHHSI.

MeTadusuka paccMaTpuBaeTCs KaK ABOMCTBEHHBIH )KeCT OCBOGHHS MUpPA: BO-TIEPBhIX, KaK
u300peTeHIe AUXOTOMIH HAEAABHOTO ¥ MATEPUAABHOT'O, KOTOPas BOIIAOIIAETCS B PACCMOTPEHUU
CYIIHOCTH YeAOBEKa KaK IIPOTHBONOCTABACHH A AYIIU 1 TE€AQ; BO-BTOPHIX, KaK IPEOAOACHHUE 3TOM
AUXOTOMHH ITyTeM H30aBAEHHUSI OT TEAECHOTO B [IOAB3Y AYXOBHO-Pa3yMHoOro. B aTom xavecrse
MeTadU3KKA peaAu3yeT HAeaA €AMHOIO M HeIPOTHBOPEeYUuBOTo Mupa. [IpoTHBOmoAOXKHBI 1TO-
AJOC MBIITAEHUS IIPEACTABACH COPUCTUKOM, KOTOPasi IPUBSI3bIBAET CMBICA K CBSI3AHHOCTH CAOBA
U BeIN Y B KOHKPeTHOM cuTyanuu-coosrrun. CoPucTuueckuil AMCKYpc cBOe HanboAee IOAHOE
M IIOCAEAOBATEAbHOE BOIIAOI€HHE HallleA B IIPaBe, KOTOPOe Ha IPOTSKEHHH BCeH CBOeH HCTOPUH
060CHOBBIBAAO HEOOXOAUMOCTD CBsI3H YeAoBeKa 1 Bemju. Hapacraromee AaBAeHHe TEXHOAOTHIT HA
cdepyueA0BeYeCKOro OBITUSI 3AKPhIBAET BO3MOXXHOCTH TPAHCI[EHAEHIJUH KaK OHTOAOTHYeCKOTO
pasaudeHus 6brTrst u HUYTO. CBSI3b YeAOBEKa M Bellli OKOHYATEABHO Pa3pbIBaeTCsl. «BbiTHe-B-Mupe>
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3aMEHAETCAMATEMATHICCKMMH AATOPUTMAaMH. HpaBo HE MOXXET M HE AOAXKHO UCKAThb cebe MecTO
BKapTHHE MHpa <<pa3yMHOfI TEXHHUKH>»> —BCETAa OCTaBasiIChb KPOBOM YyeAOBeYeCKOM 9K3UCTEHIINHU,
3abBeHne IIpaBa CTAHOBUTCS CACACTBHEM OTPEYEHHU S YEAOBEKA OT Brrrus.

KAroueBbie cAoBa: IIpaBoO CO6CTB€HHOCTI/I; OHTOAOTHY€CKOE PA3AHYECHHUE; MeTa(l)I/ISI/IKa;
HpaBO-KaK—COtl)I/ICTI/IKa; 3K3UCTECHIIN ; BEIIb; TeXHUYEeCKUN AATOPHUTM; CMapPT-KOHTPAKT; IIPABOBOE
CpaBHEHHE; HCUEPIIaHHE IIPaBa.

Oaexcanap Tkauenko. IIpomanns s npaBomi pirocodicro: pesiki momepepHi ekcmaikamii

AmnoTanis. CyyacHaiHTeAeKTyaAbHA CUTYallisl XapaKTePU3YETbCS BHUEPIIaHHSIM MOXXAUBOCTEH
AIOACBKOI eK3HCTeHI], iT 3aMillleHHIM TeXHOAOTiYHIMHU aATopuTMamu. HafiTicHimust 38’130k
[IpaBa i3 CYTHICTIO AIOACHKOTO iCHYBaHHS 00YMOBAIOE BiAIIOBiAHEe BUUEPIIAHHS MOXKAHBOCTEH
IIpaBa Ta HOro 3aBepPIIEHHS SIK AUCKY PCUBHOI OPMHE 0OAAIITYBAHHSI CBITY.

ITpoexT eBpomneriicpbkoi MeTadi3KU € IPOTUCTABACHHSIM MHOXXUHHOCTI CBIiTY pevei i cMHCAIB
CAiB €EAHOCTi M yHiBepCaAPHOCTi HeMaTepia AbHOTO, IO iCHY€E I103a peJaMHu, — CBiTy ipeil. AuxoToMmis
AOKAAI3Y€ETHCS Y CAMOMY ECTBi AIOAUHH: MaTe€piaAbHOMY BiAIIOBIAQ€E TiAO, iA€AABHOMY — AyIIa.
HacAiAKOM Takoro mpoTHCTaBAEHHS € IParHeHH s MeTagi3iKY eAIMIHYBaTH pedoBe/MarepiaAbHe
3i chepu CMUCAIB, 3alIepeYUTH HOro 3HAYUMICTD AASI AFOACBKOTO iCHYBaHHS.

HemeradisnuHa mo3urist BIAHOCHO 6YTTSI AIDAMHY IIPeACTaBACHA COPICTHIHUM (moeTmu-
HUM) TIPUHITHIIOM HAHTICHINIOTO 3BA3KY AIOAMHHM 3 pedyamu. [1pu 1boMy BiACYTHi# MeXaHi3M
yHipiKkamii i HeAOyeHHS MHOTO3HAYHOCTi 3Ha4eHb CAiB. 3B’430K KOHKPETHOI AIOAMHU
3 KOHKPETHOIO Pivdio 3aBXXAHU IPUXOBYE MOKAHUBICTh TBOPEHHS HOBOI'O CMHUCAY. YCyIeped
MapriHaAisanii copicTUKM B MeXaX 3aTaAbHOTO $piA0COPCHKOTO AUCKYPCY COPiCTUIHUM (Ho—
eTHYHUH) IPUHIJUII 3BI3KY AIOAMHH I pedi cTaB OCHOBOIO IpaBa. BUTOKOM OCTAHHBOIO CTAAO
IPaBO BAACHOCTI — HAMTICHIIINI 3B’130K AOAMHH 3 Pi4vI0, SIKUI KOHCTUTYIOE OCOOUCTICTD
i mpocTip BiAbHOI i piBHOI KOMYHiKanii 3 iHmuMuU. AiFCHUN 3MiCT i 3HAUeHHS IIpaBa BAACHOCTI
MO3Ke 0yTH POSKPHTHI 32 AOIIOMOTOI0 KOHIIEITiB OHTOAOTIYHOTO PO3PisHEHHsI, Oy TTsI-y-CBiTi
inmpuBAaCHEHHS Oy TTSAM AIOAMHU Yepe3 IPHUBAACHEHH S pedel i BIAKPUTTS yHIKa AbHOI TPAEKTOPIl
0COOUCTICHOTO IIPOEKTYBAHHS.

CyuacHa TeXHOAOTiUHa KAPTHHA CBiTY € IOBHOIO i1 0CTATOYHOIO peaAisaliero MeTadisnaHOro
HNPOEKTY — 3aMill[eHH S AUCKYPCY MaTeMaTHYHUMH AATOPUTMaMHU. /AJOACHKI Ail BUXOAOITYIOThCS
SIK 31 cepu 3B’I3KY 3 pedaMu, TaK i 3i cpepu BiAHOCHH 3 AfoabMU. HepoTopKaHHICTD BAACHOCTI
i BHKOHYBaHICTb AOTOBOPIB CTAIOTh MaTeMaTHYHO 3abe3nedeHnMy. HeMOXAMBICTS HOpyIIEHH
IpaBa O3Hava€ Horo sHuKHeHHs. CBiT mepecTae 6y TH MUTAHHSIM AIOACHKOL TYyPOOTH i pU3HKY.
Peui samMimyooTbcs mpepMeTaMH, i AFOAMHI BTOTOBaHa AOASI CTATH OAHHUM 3 HUX.

KArouoBi cA0Ba: mpaBo BAACHOCTi; OHTOAOTIYHe pO3pisHeHH; MeTadi3uka; MpaBoO-IK-
codicTHKa; eK3UCTEHIisl; Piy; TEXHIYHUN AaATOPUTM; CMapT-KOHTPAKT; IPaBOBe INOPiBHAHHS;
BUYepIaHHS IpaBa.

Alexander Tkachenko. Farewell to Law and Philosophy: Some Preliminary Explications

Abstract. The modern intellectual situation is characterized by the exhaustion of the possibilities
of human existence, and its replacement by technological algorithms. The closest connection of
law with the essence of human existence causes the corresponding exhaustion of the possibilities
of law and its completion as a discursive form of arrangement of the world.

The project of European metaphysics is contradiction between the plurality of the world of things
and the meanings of words and the unity and universality of the intangible that exists outside of
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things — the world of ideas. Dichotomy islocalized in the essence of human: the material corresponds
to the body, the ideal - the soul. A consequence of this opposition is to assert the metaphysic to
eliminate material from the realm of meanings, to deny its significance for human existence.

The non-metaphysical position regarding human existence is represented by the sophisticated
(poetic) principle of the closest connection of human to things. There is no mechanism for
unification and preventing the ambiguity of word meanings. The connection of a particular
person with a particular thing always hides the possibility of creating new meaning. Contrary to
marginalization of sophistry within the limits of general philosophical discourse, the sophisticated
(poetic) principle of connection between human and things became the basis of law. The origin of
the latter was ownership right — the closest connection a person has with a thing that constitutes
personality and the space of free and equal communication with others. The true meaning of
ownership right can be revealed through the concepts of ontological distinction, being-in-the-
world, and being appropriated by being human by appropriating things and opening a unique
trajectory of personal design.

The modern technological picture of the world is a complete and final realization of the
metaphysical project of replaces discourse with mathematical algorithms. Human actions are
emanating from both the sphere of things and the relations with people. The integrity of the
property and the enforceability of the contracts become mathematically secure. The inability to
violate aright means its disappearance. The world is no longer a matter of human concern and risk.
Things are replaced by objects, and man is destined to become one of them.

Keywords: ownership right; ontological distinction; metaphysics; law-as-sophistry; existence;
thing; technical algorithm; smart contract; legal comparison; exhaustion of law.
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NIOOCbKA TAOHICTb: AKTYAJTbHI OEBATU B HIMEYYUHI

AebaTax MoAO AIOACHKOI i AHOCTI B cydacHin Himeuunni 6epyTb y4acTb HayKOBIIi,

IOAITHUKH, XY PHAAICTH, IIEAATOT' Y, MEAUKH, TPEACTaBHUKH KYABTYPH, PI3HUX LIePKOB

Ta peAiriiHIX 06 EAHAHb, TPOMAACHKHX I iHIIMX OpraHisanift. Y paMkax qux Ae6aTis
IIpeACTaBA€H] Pi3Hi TOUKH 30y, X04a IX yIaCHUKH K BUXiAHY [O3HULIII0 6epyTh AO yBaru
nepury crarTio «OcHoBHOrO 3aKoHy Aas DepeparusHoi Pecriy6aixn Himewanna» (Aaai-
Ocnosuuii 3akon OPH), sxuit 6ya0 3aTBepAXKeHO pilleHHAM TorodacHoi IlapaaMeHTChKOI
Papu (der Parlamentarische Rat) Bia 23 TpaBrs 1949 p.! Lls cTarTs, fiKa BiAKpHBa€ po3aia
«I. OcHoBHI paBa>, 3ByYUTb AOCAIBHO Tak: «['iAHICTb AJOAMHM € HEAOTOPKAHHOIO.
IToBa>kaTH Ta 3aXUINATH 11 € 000B I3KOM BCi€l Aep>KaBHOI BAAAU>.?

B OcuoBHoMy 3axkoni ®PH TepMiH «TiAHICTD AIOAMHU>» OiAblIe He BXXMBAETHCS, A€
B CTaTTi 79 cKasaHo, mo HenpuirycTuMHUMH € 3MiHu OcroBHoro 3akony OPH, xoTpi crocy-
I0ThCSI IIPUHIIUINB, SIKi BKa3aHi, 30KpeMa, y MOro MepIiil cTaTTi.” ATIeAIOI0YH A0 BKa3aHOI
CTTTi, y9aCHUKH AKTyaAbHHX Ae6aTiB y HiMequnHi mpomoHy0Ts CBOE PO3yMiHHS AFOACBKOI
riaHocri. Ilpu 1jpoMy Take pO3yMiHHA He € EAMHMM, OCKIABKM HAayKOBIIi 3aA€XKHO Bi cdep
HayKH Ta BAQCHUX 3HAaHb i TEPEKOHAHb HABOASATD CBOI ApI'YMEHTH IJOAO IIEBHOTO TPaKTyBaH-
HS AFOACBKOI riAHOCTI. TakuM YMHOM, ATOACBKA FiAHICTD PO3YMI€TbCS YIACHUKAMH HA3BaHUX
AUCKYCIfl y AOCUTD IIMPOKOMY IIAQHi, 30KpPeMa, sIK: OCHOBHE IIPaBO AIOAUHHU 260 IIPaBO AlO-
AVIHU, IPABOBUH IIPUHIIMII, IPABOBE IIOHATTS, IIPABOBA iA€sl, MOPAABHUH IPUHIIMII, AFOACHKA
LIHHICTb, a0COAIOTHA iAes TOIO.

Y AaHIl CTAaTTi aHAAI3YIOTBCS AKTYaABHi AeOaTH IOAO AFOACHKOI rigHOCTi B HiMewunni Ha
novarky XXI cr.,, TO6TO B XPOHOAOTTYHOMY BiAHOLIEHHI — 32 OCTaHHI ACCSTB-II ATHAALISITh po-
KiB. BiAbIIicTh HiMeIIbKUX aBTOPIB, Ipalli SKUX PO3TASHYTO AAAi, IIepeA 3MiCTOBHUM BHUKAA-
AEHHSM CBOIX CITeIiMQiYHIX MUTaHb TOPKAIOTHCS AiTepaTypHu Ha BKa3aHy TeMAaTUKy. ToMy
B CEHCI IPOBIAHUX CYYacCHHX IyOAIKaILiil Ta CTYIIEHS pO3pPOOAEHOCTI TeMHU AQHOI CTATTi
IIOCHAQEMOCS CaMe Ha IJUX aBTOPiB, O3MUIJil KX IJOAO AFOACBKOI FAHOCTI 6YAYTI> TYT IIpO-
anaaizoBani. Cepep Hux: Hianc Tatipxe, Oaopian Kuayep, ITayas Tigemann, Paan¢ IlTroKep,

* Boaopumup OaekciitoBua AbainHik, AOKTOp pirocodcprux Hayk, mpodecop, 3aBiayBad kadpeppu
IryMaHiTapHUX Ta pYHAAMEHTAADHUX IOPUAUYHUX AMCIHIIAIH, XapKiBCbKHUI YHIBEPCHTET.
Volodymyr O. Abashnik, Doctor of philosophical sciences, professor, Chair of Department of Humanities
and fundamental juridical Sciences, University of Kharkiv.

e-mail: abaschnik@ukr.net

' Grundgesetz fiir die Bundesrepublik Deutschland. Kleine Textausgabe mit Stichwortregister (Bonn:
Bundeszentrale fiir politische Bildung, 2013), S.

>Ibid, 6.

3 Ibid, 54.
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Xpucrop Brop, Mownika Kipaockap-IlIraiin6ax, Ciapsis Illtay6-beprackoni, Maudppea
Baabayc, Apuim Perenboren, Paitaroasp Moxpom, F'arc ®opaenaep, Aitmap $oH aep
[1dpoparen, Bindpia Bpyrrep, lepmann Aoitzep, Axim Aomap, @pann HMosed Betrr. Y ropu-
AUMHOMY KOHTEKCTI Iisl TEMaTHKA OyAQ POSTASIHYTa TAaKOX y ABOX cTarTsax Mopica AeHepa
(Mronxen), siki 6yAM OIPHAIOAHEH] Y HIMELIbKO-YKpPaiHCbKiit 36ip1yi MaTepiaais MixkHAPOA-
HOTO HayKOBO-IIPAaKTHYHOI'O ceMiHapy «/AIOAChKa ripHICTb y npasi Himeuunnu, IToabmri Ta
Ypainu» (2016) mia HazBoto «AIOACHKA TiAHICTD: IO MH PO3YMiEMO i “TiAHICTIO”, “Af0-
AMHOIO” Ta “ATOACBKOIO TiaHiCTIO 2> (2017).4

Mera AQHOI CTaTTi IIOASTAE Y KPUTUYHOMY BUKAAACHHI Ta aHAAi31 BUOIPKOBHX pobiT Hi-
MeIIbKUX aBTOPIB IIJOAO TEMATHUKH AIOACHKOI IAHOCTI 3 ak1ieHTOM Ha ¢irocodii nmpasa Ha
noyaTky XXI cT. ¥ 11bOMy CeHCi OCHOBHMMHM 3aBAAHHSIMH AQHOI CTAaTTi Oyae KPUTHYHHUI
PO3raAsia, O-Tiepllle, pO3yMiHHS IIOHATTS AIOACHKOI IAHOCTI B Cy4acHii HiMelbKiit ¢pirocodii
IIpaBa Ta, IO-APyTe, AeOATIB 3 TOUKH 30y IOPUAMYHUX, $IAOCOPCHKUX, IIEAATOTIYHHUX, II0-
AITUYHUX, 3aTaABHOKYABTYPHHX, 60TOCAOBCHKUX i peAirifHUX MO3ULIiF HiMEIIbKHX (paxiBIIiB,
OCKIABKHY I1i Ae0aTH TaKoX BIIAMBAIOTh Ha ¢$irocopcpko-TipaBOBe PO3YMiHHSA AIOACBKOL TiA-
HocTi. TakuM YMHOM, HayKOBa HOBU3HA AAHOI CTAaTTi OyAe MOASTATH B ITEPLUIOMY aHAAITHY-
HOMY BUKAQACHHI OKPEMHX ITO3HIIIN CyJYaCHUX HiIMEI[bKHX aBTOPIB IOAO ITOHATTS AFOACBKOI
FiAHOCTI B HA3BaHMX TYT ACIIEKTaX, 0COOAMBO B paMKax ¢pirocodii mpasa.

IToao BXXUBaHHS IIEHTPAABHOTO TepMiHa Iji€l cTaTTi cAip Haroaocury, mo B OCHOBHOMY
sakoni ®PH BiH 3ByunTh sk «ripHicTb AtoAMHU> (die Wiirde des Menschen). To6To aBa
imennuKy — «TipHicTb> (die Wiirde) Ta «atopuna>» (der Mensch) — moepHytoTbCS B OpHE
CAOBOCIOAYYEHHS IIASIXOM BXXHUBAHHS APYTOTO IMEHHHKA B POAOBOMY BiAMIHKY. 32 aHAAOTTYHIM
ITPAaBUAOM IIOEAHAHHS ABOX IMEHHHKIB Y€Pe3 pPOAOBUI BiAMIHOK I1€ CAOBOCIIOAYYEHHS yTBO-
PIOETHCS TAKOXK B YKPAIHCHKiM MOBI — «TiAHICTD ATOAMHM>. AAe IpaMaTHKa HIMeITbKOi MOBU
AO3BOASIE TAKOXK TIOEAHAHHS ABOX IMEHHHKIB B OAHe CA0BO. ToMy aBTOpH HiMelIbKHX pOOiT, Ha
sKi OyAe BKa3aHO AdAi, BAKOPHCTOBYIOTD IIOPSIA 31 CAOBOCIIOAYYEHHSM «TiAHICTb AIOAMHIM>
TaKOX TepPMiH «AIOACBKa TipgHicTb>» (die Menschenwiirde). Ocranniit Tepmin posymieTbcs
BKa3aHMMH Ta iHIIMMHU aBTOPaMU K TOTOXKHMIA y CBOEMY 3HAY€HHI IIepIIOMY TEpMiHYy.

Y ropuAHYHOMY KOHTEKCTi B cydacHii HiMeqanHi AOCHTD IIHUPOKO IpeACTaBACHI TOUKH
30pYy Ha AIOACBKY TiAHICTD y Pi3HUX cdpepax YMHHOIO 3aKOHOAABCTBA Ta IIPABO3HABYHX AO-
caipxenp. TyT BKakeMO CIIO4aTKy Ha MoHorpadito «IIpurnum aroacekoi riaaocri. Ilopo
3AI6HOCTI 3BaKyBaHHs HaitBUIIOTO 32 panrom» (2011) sokTopa mpasa Hiabca Taitdxke (Hap.
B 1978 p.).° Bin saxucrus ykasany npauto y Kiabcokomy yniBepcuteri iMeni Xpucrusana

* Die Wiirde des Menschen: Was verstehen wir unter ,Wiirde”, ,Mensch” und ,Menschenwiirde”?
Sammelband der Beitrige des internationalen Seminars , Menschenwiirde im deutschen, polnischen
und ukrainischen Recht” (Kiew, 10. und 11. Oktober 2016), geférdert vom Auswirtigen Amt der
Bundesrepublik Deutschland; unter Mitwirkung vom Zentrum des Deutschen Rechts der Nationalen
Taras-Schewtschenko-Universitait Kiew und dem Deutsch-ukrainischen rechtswissenschaftlichen
Dialog e.V. Hrsg. B. Schloer (Kharkiv: V Dele, 2017).

S Nils Teitke, Das Prinzip Menschenwiirde. Zur Abwédgungsféhigkeit des Hochstrangigen (Tiibingen: Mohr
Siebeck, 2011).
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Aapbpexra ITip KepiBHUIITBOM BIAOMOTO HIMELIBKOTO I0pHCcTa Ta pirocoda mpasa, mpodeco-
pa PobepTa Asekci. Y 1boMy ceHci y mepeaMoBi A0 cBoei nipanti Hiabc Taiidpke Brkasye ma-
HOOAHUBY ITOASIKY CBOEMY BUHTEAEBI, < ... 3aBASIKU AF00 SI3HIM MATPHMIi Ta CYIIPOBOAY SIKOTO
S 3MITI' OBOAOAITH 06paH010 AOKTOPCBHKOIO TEMOIO. Horo anaAiTraamit METOA Ta IMOHATIMHA
SICHICTb CTaAM AASI MEHE 3Pa3KOM HayKOBoi poboru». ITicast saxucry panoi aucepranii Hiabc
Taripxe mparoe criBpobitHKoM y DesepasbHOMy MiHICTepCTBI Iparyi Ta coniaabHOI cdepu
Himewynnn.

Knura «IIpuanun aropchkoi rigaocti» (2011) Hiabca Tafigke ckaapaeTbes 3i BeTymy,
CIIMCKY AiTepaTypH Ta TPHOX HACTYIHUX YacTHH: « 1. CIip mpo AIOACBKY TiAHICTB>,
«2. CTpyKTypHHUi1 aHaAi3», «3. EaeMeHTH Teopii AIOACBKO] TigHOCTI». [Ipn nibomy aBTOp
HA3HBA€ Lji YACTUHU CBOEI POOOTH BIAIIOBIAHO — eMITipHYHA, AHAAITHYHA Ta HOPMATHBHA
gactuHu.” Amrearoroun A0 mepimoi crarti OcHosHoro 3akony ®PH, Hiavc Taiidpxe y Bcrymi
BKa3y€ Ha BXKAMBUI MOMEHT Y il pO3yMiHHI i MHUIIe:

CrocoBro nuTaHHs, uu € a63ax 1, crarTss 1 OCHOBHOrO 3aKOHY OCHOBHIM IIPaBOM 260 AHlIe
npuHnunoM, — PepepasbHUI KOHCTUTY LI HHU CyA He BUKa3aB CBOEI 4iTKOI ToukH 30py. OpHaAK
caMe Ile IMUTaHH € YACTHHOIO CIIOPY IM[OAO AIOACBKOI ripHOCTI y AiTeparypi. HesaaexHo Bia
XapaKTepy AIOACHKOITiAHOCTI SIK OCHOBHOTO ITPaBa B AiT€paTypi MOXKHa 3HANTH Pi3Hi MO3UIil
I[OAO MUTAHHSA a0COAIOTHOI YMHHOCTI AIOACBKOI ripHOCTI. Ileie LIEeHTPOM crlopy.8

To6To0 aBTOp CIIOYATKY aAKI|EHTYE yBary Ha pO3yMiHHI AIOACBKOI FIAHOCTI SIK OCHOBHOTO
IIpaBa Ta IPABOBOTO IPUHITHITY.

Y nasBanomy koHTekcTi Hisbc Taiipxe y mepuriit yacTusi cBoel po60oTH pO3rasipae
eMIIpHYHY CTOPOHY CIIOPY IPO AIOACBKY ripHicTh y Himewuuni. Ilpu npomy crmoyvar-
Ky MOBa HiAe TIpO KOHKpeTHi ¢akTu i3 pimenp PepepasbHOro KOHCTUTYLIIIHOTO CYAy
(Bundesverfassungsgericht), CTOCOBHO SIKUX aBTOP aHAAI3y€ TaK 3BaHy TPUCTYIIEHEBY MO-
AeAb i mume: «O4eBUAHHMMH € TPH CTYTIeHi CTOCOBHO PeAsITHBAILi a6CcoAIOTHOI KOHCTPYKIIil
AIOACBKOI TipHOCTi: (1.) pinreHHS Bip BUMAAKY AO BUMaAKy, (2.) MPUITHATTS AO yBaru Bcix
o6crasun Ta (3.) Bara miacTas>.” Aaai y uiit vactuni Hiabc Taiidpxe mepexoputs A0 Teopii
i 3yIIUHSETbCS Ha KOMIIAEKCHOMY IIMTaHHI CIIOPY MOAO AIOACHKOI TipHOCTI. ITpu nibomy Bin
areAIo€ AO iCTOPii # cAyIIHO BKa3ye: «IcTopis AIOACBKOI FiAHOCTI SIK IIOHATTA IIpaBa € Bip-
HOCHO MOAOAOK. OAHAK, HE3AAEKHO Bip KOHCTHUTYLIIMHOI iCTOPil, AFOACBKA TAHICTD — Ije
HOHSATTSL, HaA SIKMM TSDKIFOTb ABI 3 IOAOBUHOIO TUCSIUI POKIB icTOpil dpirocodii>.'" Aaai asrop
KOPOTKO BKa3y€ Ha OCHOBHI eTalu eBOAIOIIiI IIbOTO NOHATTA y Ppirocodii (ArTHuHicTH, Ce-
PEAHBOBIYS, BiApOA)KeHHE[) 1 AeTaAbHiIIe 3yIUHAETbCS HA « KaHTOBOMY ITOHATTI AFOACBKOT
riAHOCTI>», 30KpeMa Ha MO0 PO3yMiHHI aBTOHOMII AFOAMHHL. !

¢ Teitke, Das Prinzip Menschenwiirde, V.
71bid, 2.

8 Ibid, 3.

9 Ibid, 25.

19 Tbid, 34.

17bid, 41.
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¥ maparpadi «S. AtoacbKa TiAHICTD SK IIpaBOBe MOHATTS» MePIIO] YaCTUHH CBOET Ipari
Hianc Taiidpxe 3BepTac yBary Ha Te, o IpaBoBUM IOHATTAM B OcHoBHOMY 3akoni PPH
(1949) BOHO cTaA0 3aBASKU ABOM paKTopam: 1) y pe3yAbTaTi POSBUTKY «AOBIOi CKAAAHOT
icropii»,"? soxpema $pirocodii it AibeparbHOI AyMKH, Ta 2) K HACAIAOK TIOAITHYHUX TOAH,
IO MPH3BEAU AO BAAAM HaIliOHAA-comiaAicTuaHmM pexxuM B 1933 p. Y npomy ceHci aBTOp
AQAI 3Tapye BaXKAUBI TIpalti HiMelIbKUX IOPHUCTIB Ta ¢piaocoib ImpaBa IOBOEHHOIO Yacy IIIOAO
ATOACBKOI riAHOCTI, 30Kpema Xopcra Apaitepa, Pobepra Aaekci, Eprcra-Boasdranra Bo-
keHpbopAe, [Terepa I'ebepae, Poabda I'promnepa, Itedana Kipcre Ta in. ITpu ripomy Hiabc
Taripke HarOAOITy€e HA MO3HUIII CBOTO BUUTEAS IITOAO B3a€EMOTIOB A3aHOCTI TIAHOCTI Ta CBO-
00AH, IPUIOMY PO3PI3HIOE BHY TPILIHIO CBOOOAY, SIKa OPIEHTYETHCS Ha 3MiCTOBHI IIPUHIIUIIH,
Ta 30BHIIIHIO, 400 HEraTHBHY, CBOO0AY. AaAi BiH IUTY€ TpeTe BUAAHHS pari « Teopist ocHOB-
uux pas> (1996) cBoro BumTeAs:: «3riAHO 3 AAeKCi, TOMY MOYKHA CKa3aTH, “mo 6e3 Hera-
THUBHOI IIPaBOBOI CBOOOAM HEMAE HIsIKOI AIOACBKOI TIAHOCTI y BiATIOBIAHOMY IIPaBOBOMY
ceHci”»."?

Y X0Al KpUTHYHOTO aHAAI3y Pi3HMX BUIAAKIB 3acTocyBanHs OcHosHOTO 3akony OPH
y KOHTeKCTi Atoachkoi riggocTi Hianc Taiipxe y ApyTil 9acTHHI CBOEI KHUTH CIIOYATKY PO3-
TASIAQ€ IUTAHHS CTPYKTYPHOTO aHaAisy. IIpu ripoMy BiH mume: «Byab-sika abcTpakTHa
HOPMa AASL 34CTOCYBAHHS Y IpaBi moTpebye koHKpeTHsanil. OTxe, abCTpaKTHe IPABUAO
ATOACBKOI TIAHOCTI MOXKe 3aCTOCOBYBAaTHCS AHIIE TOAL, KOAU BOHO KOHKPETHU30BaHO 32 AOIIO-
MOTOI0 [IOAAABIINX KOHCTATyBaHb>.'* AaAl aBTOp BKa3ye Ha IIeBHi TPYAHOIL JOAO BTiA€HHS
nepmoi crarti OcrosHoro 3akony ®PH y cyaoBiit mpakruii. 3 0AHOrO OOKY, AIOACBKA TiA-
HiCTb Ma€ aOCOAIOTHHI XapaKTep Ta A0COAIOTHY YHHHICTD y BCiX 6€3 BUHATKY BHITAAKAX.
3 iHmoro 60Ky, KOHKpeTH3aljis IePIIO] CTATTi Y BKA3AHOMY CEHCi MOXXe PO3TASIAATHCS SIK
BTpY4YaHHA B a6COAOTHUI XapaKTepP AFOACHKOI TiAHOCTI.

e mporupivus Hiabc Taiipxe HaMaraeThcsi BUPIIIUTH 3aBASKH CBOIH «Te3i IIpO MOABIH-
HHUI XapaKTep AIOACBKOI MAHOCTI>, Ky BiH IPEACTABASIE€ HAIIPUKIHII TPEThOI YACTHUHHI
npani. Tyt Bin pospisuse: 1) peASTHBHICTD, 260 BIAHOCHICTb AIOACBKOT TiAHOCTI SIK IIPaBO-
BOTO IOHSATTS, Ta 2) a6COAIOTHICTD AIOACHKOI TIAHOCTI SIK mpaBoBoi iael. ITocnaarouncey Ha
no3uLil BiAOMUX I0pUCTiB Ta $pirocoiB mpasa, 3okpema I'ycraBa Papbpyxa, BiH pospisHse
peaAbHuUM BUMIp Ta izeaapHmit BuMip mpasa. Ilpu nvomy Hianc Tatipke mumre:

Y peaAbHOMY BUMipi AFOAUHA SIK IIPABOBa 0CO0a He € TOTOXKHOIO aBTOHOMHI iCTOTi BiA€aABHOMY
BHMIipi, TAK CAMO K i TIOHATTS HAyKX HE € TOTOXXHHUM IIIHHOCT1 ICTUHH, MUCTEIITBO HE € TOTOXXHUM
IHHOCTI KpacH, MOpPaAb He € TOTOXHOIO IIiIHHOCTI A00pa, HapeInTi, IpaBo He € TOTOXHUM
LiHHOCTI CIIPaBEAANBOCTI. AAe AOAMHA K IIPAaBOBa 0C06a HAMAra€TbCs ALATH aBTOHOMHO. '

12 Teitke, Das Prinzip Menschenwiirde, SS.
13 1bid, 64.

1bid, 120.

151bid, 167.
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TyT cAip KpUTHYHO 3ayBasKHTH, IO TaKa MO3HIIiS IIOAO PO3Pi3HEHHS peASTUBHOCTI IIPaBOBOTO
MOHSTTA Ta a0COAIOTHOCTI iael AFOACHKOI TIAHOCTI HE AQ€ OCTaTOYHOTO BUpIIIeHH BKa3aHOI
TPYAHOCTi. AAe 151 MO3MIIis He € IOOAMHOKOIO B CyYaCHOMY HiMeI[bKOMY IIPaBO3HABCTBi Ta
Ma€ pi3Hi BapiaHTH, 30KpeMa, B IIOTASAAX IIPAaBO3HABIIIB OAO iA€AAPHOIO Ta PEaAbHOTO
TPaKTyBaHHS AFOACBKOI TIiAHOCTI.

ITpoTn iaeaaizartii Ta opMaAbHOTO PO3YMiHHS AFOACHKOI TIAHOCTI Y IIPaBi BUCTYTIA€ ITPO-
decop Maudpep Babayc (Hap. B 1963 p.), 3aBiayBay kadeapu mybaiuHOro mpasa Ta icTopii
HoBiTHBOTO IpaBa Ep¢yprchkoro yriBepcurery. CriouaTky BiH BUKa3aB TaKy IO3HIIiO
y cBOiH cTarTi «IapaHTis AFOACHKOI TiAHOCTI Ta Te3a IIpo aA6COAIOTHICTD: IIPOMIDKHA AOIIOBIAD
mOAO Ae6aTiB, siKi BKasyroTh Ha MaitbyTHE> (2011),'° a misnime moranbus ii y monorpadii
«Boporbba 3a AIACHKY TipHiCTB. Aebatn 3 1949 poxy> (2016)."” [oaoBHa Te3a 11bOTO aBTO-
pa [OAATa€E B TOMY, IO HiIMEIIbKUM IOPHCTaM HOTpi6Ho BiAMOBUTHCS Bip iA€aAICTHYHOI He-
aoTopkanHocTi nepioi crarTi OcHoBHOrO 3akony OPH i 3acTocoByBaTH IpUHLKII 3BaXy-
BaHHA Y BUIIAAKAX 1i MOpymIeHH: «AAXKe HeMa€ HisKol iHImoi aAbTepHaTHBH. SKiro Heo0-
XiAHO IPO30PO Ta 3pO3YyMIAO BUKOPUCTOBYBATU TapaHTIiIO IiAHOCTI IIip Yac mpouecy
BMKOHAHHsI Ta 34CTOCYBaHHsI IIPABOCYAAS, TO 1i 3BasKYBAHHS CTOCOBHO iHIIKX ITPAaBOBHX OAar
32 KOHCTUTYLIIIHUM PaHIOM € HeMUHy4nM>».'® Ha Haury AyMKy, aAbTepHaTHBa pO3YMIHHIO
AXOACBKOI IAHOCTI SIK IIPAaBOBOTO IIOHATTSA BCE XK TAKH €. Ti IPONOHYIOTH iHIII HiMelbKi
I0pUCTH Ta $ir0cOPHU ITpaBa i HATOAOUIYIOTh HA HEAOTOPKAHHOCTI TOAOXKEHHS IIPO AIOACBKY
TiAHICTD Ta HAa HEIPUITYCTUMOCTI Ii peAsITUBi3allil, HaBiTh y CEHCi 3Ba)KyBaHH i NOPiBHAHHA
3 IHIIMMU TPABOBHMH OAAraMu.

PosyMmiHHS AIOACBKOI TIAHOCTI y KpHMiHAABHOMY IIPaBi IPEACTABACHE Y CTATTi «3axUCT
AIOACBKOI TiAHOCTI y KpuMiHaAbHOMY mpasi» (2014) ®aopiana Kuayepa (nap. B 1975 p.),
npodecopa Mencpkoro ynisepcurery imeni @piapixa [llnasepa.'® Ha noyarky crarti aBrop
CBOEIO METO0 HA3UBAE <« ... AOTMATUYHUI AHAAI3 YMHHOTO KpUMiHaAbHOrO mpasax.>* ITpu
npoMmy Oaopian Knayep yrounioe, mo mMoBa fipe mpo BUmaskd, koau B KpuMiHaapHOMY 3a-
KoHOAaBcTBI HiMeuunHu (Strafgesetzbuch, StGB) BXUBAIOTHCS TEPMIHU «AFOACbKA TAHICTD>,
«<TIAHICTD AFOAUHH> , <TIAHICTB XXePTB>, «I036aBASITH [IAHOCTI >, «TiAHICTD 0co6u>».! TyT
aBTOP BKA3y€ Ha BAXKAUBY OCOOAMBICTD PO3TASIAY AIOACBHKOI IAHOCTI Ta ITOB'SI3aHUX 3 HEIO
TEPMIHIB y Cy4acHOMY KpuMiHaAbHOMY 1pasi HimewurHu. 3 0AHOTO 60Ky, « ... 3aXUCT IAHOC-
Ti caMe y KpUMiHAABHOMY IIpaBi Csirae 4aciB HaljioHaA-coniaaizmy>.* ITpu nypomy Oaopian
Knayep HasuBae §122 BilicbkoBOro KpUMiHaAABHOTO 3aKOHOAABCTBA HiMewunnn 1940 p.

!¢ Manfred Baldus, “Menschenwiirdegarantie und Absolutheitsthese: Zwischenbericht zu einer
zukunftsweisenden Debatte,” Archiv des dffentlichen Rechts 136, No. 4 (2011): 529-52.

17 Manfred Baldus, Kampfe um die Menschenwiirde. Die Debatten seit 1949 (Berlin: Suhrkamp, 2016).

'8 Baldus, “Menschenwiirdegarantie und Absolutheitsthese,” 548.

' Florian Knauer, “Der Schutz der Menschenwiirde im Strafrecht,” Zeitschrift fiir die gesamte
Strafrechtswissenschaft 126 (2014): 305-36.

20 1bid, 306.

21 Ibid, 315-6.

221bid, 318.
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(Militérstaftgesetzbuch, 1940), e MOBa ilIAa IPO MOPYIIEHHS «COAAATCHKOI TiAHOCTI». >
3 inmoro 60Ky, kxpuMiHaAbHe mpaBo HiMewunny, sk i iHmm rasysi mpasa, opieHTyeTbcs Ha
crarrio nepmy Ocnosroro 3akony ®PH (1949), sixa 6yaa peakiiieio Ha Te «HEMNPaBO>»
(Unrecht), KOTpe [TaHyBaAO B YacH HanucTcbkol HiMewunau. Aaai aBTop BH6IpKOBO aHaAi3ye
BHITAAKHM 3aCTOCYBaHHS KpHMiHaAbHOTO 3akoHOAaBCTBa OPH y koHTeKCTI Mmepmoi cTaTTi
Ocnosroro 3akony OPH. Iei aHaAi3 KOHIIEHTPYETbCS Ha PO3yMiHHI AIOACBKOI TIAHOCTI SIK
IIPaBOBOTIO MOHSITTS, IO € XAPAKTEPHUM AAsL 6araTbox HiMelbKuX I0puCTiB. OAHAK, Ha Haury
AYMKY, 1i€ e pa3 ITOKa3ye€ BIACYTHICTh EAMHOTO PO3YMiHHSI AFOACBKOI TIAHOCTI CepeA HiMelb-
KUX IOPHCTIB, OCKIABKM BOHA TO POSTASIAQETHCS SIK IOBHICTIO HEAOTOpKaHHa (26COAIOTHR),
a TO AO Hel 3aCTOCOBYETbHCS IPHUHITUII 3BAXKYBaHHS Ta OPIiBHAHHSA 3 iHITMMU IPaBaMU.

AT0ACBKY ripHICTD Ha Me3Xi mpaBa Ta ¢pirocodii posrasipae y coiit mpari «Ilo Take Aroa-
cpka rignicrs? Beryn» (2006) ITayab Tiaemann (sap. 8 1950 p.), AOKTOp 10pucIpyAeHLii
Ta AOKTOp $irocodii, mpodecop Ticcencpkoro yuisepcurery imeni FOcryca Aibixa.>* s
po60Ta, sIKa BUMIIAQ BXe APYTUM BUAAHHAM (20 14) , CKAQAQETDHCS 13 AECSTHU TAKUX TAAB:
«I. fIx AropcpKa ripHiCTB MOTpamuAa A0 nmpasa», «II. Opuandna peremniist AFOACBKOT Tia-
HOCTi», «III. ®irocodcpka icTopis MOHATTS»>, «IV. AHaAI3 cAOBa AIOACBKA TiAHICTD>,
«V. AGCOAIOTHUI IIIHHICHUI MacIITab: cB060Aa BOAi», «VI. 3akuAM Ta IX CIPOCTyYBaHHSI >,
«VIL Konxperusanii>», «VIII. LinnicHi konpaikTi>, «IX. Aroacpki mpaBa sik MOpaAbHi
mpaBa», «X. [IpaBoBa Teopist AFOACHKOI TiAHOCTi>. SIK BUAHO i3 Iji€i CTPYKTYpH, aBTOp IOAAE
AOCHUTD IINPOKY KAPTHHY PO3YMiHHS AIOACBKOI FIAHOCTI B Pi3HMX aCIIeKTaX, 30KpeMa B AiHT-
BiCTUYHOMY, icTOpUKO-(ir0cOPChKOMY, eTUIHOMY i $pir0cOPChKO-TIPaBOBOMY.

¥ nepmmiii raasi, Ae ITayap TipeMaHH Ha TOYaTKy BKa3ye Ha TOTOXKHE 3HAYEHHS <« AFOACBKOT
TiAHOCTI» Ta «TiAHOCTi ATOAUHH >, BIH TOBOPUTD, IO Ijei TepMiH A0 XX CT. He 3yCTpidaeTs-
51y 3aKOHOAABCTBI k0AHOI kpainu. Ilepimi kpoku moa0 3aKpinAeHHS HOT0 Y CBOiX KOHCTH-
Tynisix micas [epmoi citoBoi Bittu 3po6uan Himii (cTarTs 151 BaitMapcbkoi KOHCTHTYTI,
1919 p.), nopryraasui (crarts 6, Koncrurynis Ilopryraaii, 1933 p.) Ta ipaanaui (mpeam-
6yaa po Korcrurywnii Ipaanaii, 1937 p.).* Ilpopus Ha MibKHapoAHOMY piBHi BiaGyBcs
26 uepBHs 1945 p., xoan B mpeam6yai o0 Craryry OOH 6yA0 BUKOpHCTaHE CAOBOCIIOAY-
YeHHS «TIAHICTD Ta IIiHHICTD AIOACHKOI 0062 TToTimM aBTOP A€TaAbHillle 3YIIUHAEThCS HA
AebaTax moA0 BUKOPHCTAHHS AFOACBKOI TIAHOCTI B npeaMGyAi Ta MepIIii cTaTTi 3araApHOI
AekAapauil mpas AroauHu Bip 10 rpyasst 1948 p. Ta iHIIMX MDKHAPOAHHMX AOrOBOpax.”’

Hanpukinni nepmoi raasu moHorpadii «IIo Take aroacbka riguicts? Berym» Ilayab
TiaeMaHH po3rasizae muTaHHS «S. BigBepAeHHS /BiAXMAGHHS KOHIIeIII AFOACBKOI TIAHOCTI> .
TyT BiH yKa3ye Ha Te, IO IOPUCTH He BCiX EBPOINENCHKUX AePIKaB Oe3arneAsIiitHO MATpHMY-

» Florian Knauer, “Der Schutz der Menschenwiirde im Strafrecht,” Zeitschrift fiir die gesamte
Strafrechtswissenschaft 126 (2014): 317.

* Paul Tiedemann, Was ist Menschenwiirde? Eine Einfiihrung (Darmstadt: Wissenschaftliche
Buchgesellschaft, 2006).

> Ibid, 13.

26 Tbid.

*71bid, 17-22.
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IOTb 3aCTOCYBaHHS KOHIIENTY AFOACHKOI TIAHOCTI B PaMKaX IIPaBa, 30KpPeMa B XOAL CYyAOBHUX
nporeciB. HaBiTh IOpUCTH THX AepKaB, A€ TePMiH «AIOACHKA TIAHICTb>» € B KOHCTUTYIIil
(HopTyraAiﬂ, Icnanis, Itaais), Ha AYMKY HIMELIbKOTO BYEHOI'0, BIAKHAAIOTH 06OB’I3KOBe
ITIOCHAQHHS Ha HbOTO. Bo AA4 ITHX FOpHCTiB MOBa IiAe, Tak 61 MOBUTH, « ... PO KOHCTUTYILIiN-
Hy AIPHIKY, 3 SIKOIO OYIiMTO FOPUCT He 3HA€ IO pOOKTH, 2 TOMY BiH IIOBUHEH il irHOpyBaTn>.>*
Anxe Hari6iapiry kpuTuky Ilayas TiageMaHH BUKa3ye CTOCOBHO iHLIOI AepykaBu: <Y Beankiit
Bpuranii kaay3yAy AIOACPKOI TIAHOCTi He AMIIIe BBaXKaIOTh HECYTTEBOIO, aAe, IIepIl 3a BCe, —
Hebe3neuno».>’ IIpu 11boMy aBTOP IIOCHAAETHCS Ha o3uLito 6puranist AaBupa Oeapama-
Ha (David Feldman) y npanti «Atoachka ripHicTs sik pasoBa ninsicts» (Human dignity as
a legal value, 1999-2000), 3rigHO 3 SKOIO <« ... GpPUTAHCBKIll IOPUCTIPYAEHLIi Ta CYAOBIit
IIPAKTHII CAiA Kpallle BIAMOBUTHCS BiA pelleiiil KOHLIENTY AFOACHKOL ripOCTI»>.° ToAOBHA
T€3a [IbOr'0 AHTAIMCHKOTO aBTOPA IMOAATAE B TOMY, IO aIleASILIis AO AOACBKOI TIAHOCTI B XOAlL
CYAOBHX IIPOLIECIB MOJKe [IPU3BECTU AO HEOO EKTUBHOCTI FOPUANYHIX PillleHb ITiA BIIAUBOM
MOPAABHHX I1epEKOHAHb AABOKATIB, CYAAIB TOWIO.>' 3BUYAITHO, TYT CAIA KPUTHYHO 3ayBaXKH-
TH, IIJ0 B paMKaX aHTAificpkoi pirocodii mpasa BiA6yBa}0TbCﬂ CKAQAHI Ae6aTH IOAO AFOACHKOTL
riAHOCTI, SIKi 30BCIM He 3BOASITHCSI AO TOTO, IO IX Y9aCHUKH IPOMOHYIOTh BIAMOBUTHUCS Bip
KOHIIENTY AFOACBKOI IIAHOCTI.

Orxe, y LIeHTP AUCKYCiHl I[OAO AIOACBKOI IiAHOCTI CTalOTh BIAHOCHHH MiX IIPaBOM Ta
dirocodiero, 30xpema MopaabHOIO dirocodiero. Came 3'ICYBaHHIO IJHX BIAHOCHH B icTOpii
Ta Cy4acHOCTi IpucBsdeHi mopaanmr posaymu Iayas Tisemanta y po6oti «ILo Take Aroacpka
ripaicT? BeTym>. Ilicast KOpOTKOTo iCTOPHIHOTO OTASIAY O3UIIIH BiaoMuX pirocodis-Te-
OPETHKIB IOAO AFOACBKOI TIAHOCTI (30erMa, KaHTa, SIKUil CyTTEBO BIIAUHYB Ha IIOAAAbIIIE
PO3YMiHHS AYOACBKOL I‘iAHOCTi) aBTOP MEPEXOAMTD AO aHAAI3Y AFOACHKOI IiAHOCTi B KOHTEKCTI
IIiHHOCTeH, 30KpeMa iIHAMBiAyaAbHUX Ta KOAKTHBHHX IIIHHOCTeH, KOHPAIKTIB MiX IfiHHOC-
TAMU. TaKOXX BiH 3yITHHAETbCS HA KOHPAIKT] B paMKaX «TiAHICTb IIPOTH rAHOCTi> , KOAH IIPU
BHpilleHH] IeBHOL r1po6AeMH TiAHICTb OAHI€EI AFOAMHHM IPOTHCTABASETHCS TIAHOCTI iHIIOI
AfoAuHE. MoBa Fipe IIpo Taki IPUKAAAHM, SIK «BOMBCTBO THPAHa> (rigHICTD ATOAETH, IKHIX Te-
POpH3y€e THpaH, Ta FiAHICTD AIOAMHU-THPAHA, Ky BOMBAIOTB ), «piHaABHHIL OCTPiA-TIOPS-
TYHOK> (I‘iAHiCTb TEPOPHUCTA, AKUH B35B 3aPYIHHUKIB, Ta TIAHICTD AIOAEH-3aPYIHHUKIB, 3apasr
SKUX TOAIIlisl 9 BiiCbKOBi BOUBAIOTH TEPOPHUCTA), «TyMaHiTapHa iHTepBeHIis» (ripHicTb
AXOAEH TIEBHOI HAalliOHAABHOI MEHIIMHHY, SIKY TE€POPHU3YIOTh IPEACTABHUKY BAACHOI Aep>KaBH,
Ta TiAHICTD AIOAEH-TIPEACTABHUKIB IIi€l BAAAW, IPOTHU SAKUX iHINA A€P>KaBa HABAXXYEThCS Ha
BilICPKOBY OIIEPALIII0 3aPAAU FIAHOCTI ATOAEH MeHmOCTi) Tomo.3

TaxuM YuHOM, Ha KOHKPeTHHX IIPUKAAAAX i3 choroaeHHs Iayap TipeMaHH y cBOIH MOHO-
rpadii «IIo Take Aroacpka rigHicTb? BeTym>» ( 2006) I AIFIMAE Ay>Ke BOXKAUBY IPOOAEMATH-

2% Paul Tiedemann, Was ist Menschenwiirde? Eine Einfilhrung (Darmstadt: Wissenschaftliche
Buchgesellschaft, 2006), 31.

2 1bid.

 Ibid, 32.

31 Ibid.

321bid, 145.
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Ky I[OAO PO3YMiHHS AIOACHKOI TIAHOCTi B KOHTEKCTi B3aEMOBIAHOCHH ITpaBa Ta ¢pirocodii,
3 OAHOTO 60Ky, Ta IPAKTUYHOTO BTiA€HHS BMMOT HAI[iOHAABHOTO Ta MiXKHapOAHOTO IpaBa
IOAO 3abe3rneyeHHs HEAOTOPKAHHOCTI AFOACHKOI IAHOCTI, 3 iHIIOTO 601<y. Came 1ii aciekT
nepe6yBa10Tb Ha IepeAHbOMY IAAHI $pir0COPChKO-IIPAaBOBUX Ae0aTiB IOAO AIOACHKOI TiA-
HocTi B cydacHi# Himeyunni. CrocoBHo mosunii I Tayas TiaeMaHHa cAip HATOAOCHTH, IO BiH
€ OAHUM i3 HIMEIIbKHX YJaCHHKIB A€0aTiB IOAO AFOACHKOI M AHOCTI, KM 3BEpTAE yBary TaKOX
Ha IIpalji aHFAOMOBHMX aBTOPiB, X04a I103a MOT0O YBAaro 3aAUIIAKTHCS HIOAHCH BIAITIOBIAHUX
AQHTAOMOBHHUX AMCKYCIH, a TAKOX AUCKYCIl IHIIMMU MOBaMHM.

Y $irocodpchKO-IPaBOBOMY KOHTEKCTI BXXAMBOIO € Opomrypa «AIOAChKa TIAHICTb>»
(2016) Airmapa dpou aep ITpoparena (Hap. B 1964 p.), mpodecopa dpirocodii mpasa Ta co-
iaapHOI dirocodii I'boTTiHreHCHKOTO YHiBepcuTeTy iMeHi I'eopra Asrycra. Bona Bufimaa
B cepii «3HaHH:>, Ky BHITyCKAa€ BiAOMe MIOHXeHCbKe BUAABHHUITBO «bek>. Y HeBeAnkiit
IIePeAMOBi AO CBO€EI pOOOTH aBTOP HATOAOIIYE:

AIOACI;KY riAHICTb MO>XHA MOPIBHATH 3 6iryH0M, KOTPHMH X04a ¥ CTAapTyBaB OCTAaHHIM, aAe
OTiM 00irHaB ycix iHmux 6iryHiB. 3’ IBUBIIKUCH Y CBIAOMOCTI Ta 6YAyYH 3aKPilIA€HOIO Y ITpaBi
OCTaHHbOIO, AIOAChKA TiAHICTb MiXX TUM BUCYHYAACh HaIllepeA cepep yCix mpaB AlopAuHU. Bora
CTaAa HaMBMIOIO BUMOTOIO MOPaAi Ta 6araTpbox KOHCTHUTYLIiHl i MI>)XHapOAHHX AOTOBOPIB.
ITopymeHHS AIOACHKOI MiAHOCTI, TaKi SIK KaTyBaHHs, pabCTBO, MPUMYCOBa MpaIsi TA IPHU-
HIDKEeHHs], 3a60pOoHeH] Ha rA06aAbHOMY PiBHI, X04a BCe 5 TAKH I He 3HUKAU IOBHicTI0.*

TakuM YUHOM, aBTOP PO3IASIAAE TYT AIOACBKY TiAHICTD, 3 OAHOTO OOKY, SIK MOPaAbHHI
IPHHIIUIL, AA€ TAKOXK, 3 IHIIOr0 OOKY, SIK IIPABO AIOAUHHU.

Y crpykTypHOMY BiaHOmEHHI po6oTa «Aroachka rignicTs» (2016) Airmapa gon aep
IIpoparena ckaapaeTbes 3 Takux eaeMeHTiB: «<I. Berym», «IL. IcTopis ycBisoMAeHHS AfoA-
cbKoI riaocTi>», «III. Konnernmii Aroacbkoi rignocTi>», «IV. 3acTocyBaHHS AIOACHKOT Ii-
HoCTi». Ha moyarky B icTOp4HOMY acIIeKTi BiH 3rapye aBTOpIB, SIKi TOPKAAUCS 200 aHAAi-
3yBaAM TEPMiHH IAHOCTI Ta AIOACBKOI riaAHOCTI. MoBa fiAe PO aHTUYHUX (L[HuePOH) , ce-
peanbosiunux (Xoma AKBIHChKHIT1) MUCAUTEAIB Ta aBTOpiB eroxu Biapoaxenns (Manerri,
Mipanpoaa) it Hosoro wacy (ITypenpopd, Tomasiit, Karr) — axx o0 croroaenss. 3oxpema,
y HeBeAnKkoMy naparpadi «IlosaeBpomnerichki TpaauLii?> HiMelbKkHil Ipodecop yKasye
BIAITOBIAHO Ha KMTAMCBKY Ta iCAAMCBKY TPaAHMIIil 1 HATOAOIIYE: «O06’eKTUBHO AIOACHKA TiA-
HICTb € yHiBepCaAbHO YHHHOI0, OCKIABKHU BCi AFOAMl AOMAralOThCsl CAMOBU3HAYEHHS CTOCOBHO
CBOIX BAACHHX iHTepeciB Ta piBHOTO COLAABHOTO IIOAOXKeHHsT».>* Taky AyMKy Ipo yHiBep-
CAABHMI XapaKTep AIOACHKOI TIAHOCTI ITOAIASIFOTD He Bci HiMelbki ¢pirocodu mpasa ta 6oro-
cAoBH, 5K 6yae nokasaHo Aaai (Xpuctod Brop ra in.).

IToao xoHIIeMIIiH AFOACBKOI IiAHOCTI Y cBOil pani AitMap ¢pon pep IIdoparen anaaisye
Pi3Hi acmeKkTH I1bOTo NMUTAHHS, 30KpeMa TaKi: «XT0 € HOCIEM AIOACBKOI TIAHOCTI UM 3aXHCTY
AIOACBKOI TiAHOCTI? >, <1 € AOTOPKaHHOIO AIOACBKA TIAHICTD? >, «I1 MOXHA BIAMOBUTHCSA
BiA ATOACBKOI MAHOCTI? >, «IH € AFOACDKA TIAHICTD IMAIPYHTSIM iHIIUX ITPaB AIOAUHH? >, «Iu

33 Dietmar von der Pfordten, Menschenwiirde (Miinchen: C. H. Beck, 2016), 7.
3*1bid, 53.
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€ ATOACDBKA TIAHICTD IIPaBOM AIOAMHU? >, <1 3MeHIITye CBOIO BAACHY TiAHICTD TOH, XTO IIO-
PYILIYE AIOACBKY TipHICTB?>. ITicAS KpUTHYHOTO OTASIAY IO3UIiH Pi3HUX aBTOPiB CTOCOBHO
HA3BAaHUX [IUTAHDb BiH [IEPEXOAUTH AO IPOOAEMATHKH 3aCTOCYBAHHS [TOAOKEHD AIOACHKOI
TiAHOCTI, TOGTO AO BHpilIeHHS KOHKpeTHHX IpobaeM. Cepep HUX HIMELPKHIT HAYKOBEIlb
PO3IAsIAA€ Taki: «Y1 MOXKHA IIPUMYCOBO F'OAYBAaTHU AIOAEH, KOTPi TOAOAYIOTD TIiA Yac cTpai-
Ky?>», «JH Ma€ paBo Aep>kaBa 3aCTOCOBYBATH AETEKTOPH OpexHi?», «Iu MoxxHa 36uBaTH
AiTakH, SIKi 3aXOIMAEHI TepOPUCTaMU? >, « Y1 MOXHA 3MiHIOBATH AIOAUHY B TeHETUYHOMY
BiAHOIIEHHI?>, «1 MOXXHA KAOHYBATH AOAEH?>».>

AHaAi3yIouM Ha3BaHi Ta iHINI MUTAHHS IPAKTHIHOTO BTIACHHS AFOACHKOI TIAHOCTI B 5KUTTH,
Airmap ¢pon aep [IpopaTen criouaTky ameAroe A0 HIMEITBKOTO 3aKOHOAABCTBA B CEHCi TOTO,
M CTOCYIOTbCSI IIeBHI HOTO MOAOXKEHHS AAHOI pobAeMaTHKHU. AaAi BiH pO3TAsiad€ BapiaHTH
TEOPeTHYHHX ITIAXOAIB AO BUPINIeHHs KOHKpeTHUX muTaHb. Hanpukinii mimerbkuit pirocod
IIpaBa IPOIMOHY€E MOXAMBHI BapiaHT YU BaPiaHTH PEAAbHOIO BTIA€HHS ITOAOXKEHHS IIPO
AIOACBKY TiAHICTD y pAaHilt cuTyanii. Hanmpukaaa, y BUIaAKy 3 TUTaHHSAM IOAO 3aCTOCYBaHHS
AeTeKTopa bpexHi BiH yKasye Ha HeOe3IeKy AASI BIATIOBIAHHX 0Ci6, KOTpa OB ’s3aHa i3 ix 3a-
ASKYBaHHAM, 3 MO)KAUBHMU MaHIITyASIIIiAMU Ta 3AOBXXMBAHHAMU pe3yAbTaTaMU TaKOTO 3a-
CTOCYBaHHSI, 1l IPUXOAUTD AO TAKOTO BUCHOBKY: «Ha 1ux mipcTaBax mia 9ac cBoix poscaipy-
BaHb Aep>KaBa 3000B’s13aHA B €TUYHOMY CEHCi BIAMOBHTHCS BiA 3aCTOCYBaHHS A€TEKTOpPA
OpexHi».* Aae 151 IPOIO3HULIist aBTOPA €, 3BYAHO, HEOAHO3HAYHOO T MA€E SIK IPUXUABHH-
KiB, TaK i MpOTHUBHMKIB. A0 TOro X cAip Haroaocuty, mo Aitmap ¢on aep Ildoparen spe-
6iABIIOTrO CTABUTD IMUTAHHS IOAO 3aCTOCYBaHHS AFOACHKOI FIAHOCTI, aHXX ITPOIIOHYE iX BHU-
pillleHHs, 5K Y BKa3aHOMY BUITAAKY.

ATOACHKOI TIAHOCTI TOPKAFOTbCS TAKOXK BiAOMi HiMeI[bKi Ppirocodu Ipasa, OpHCTH Ta $piro-
copu y 36ipui «Dirocodis mpasa y XXI croairti>» (2008). Cepea crareil niei 36ipku MoxHa
Ha3BaTu Taki: «IIpupoaa disocodii mpasa» Pobepra Asexci, «IIpaBo sk TpaHCcHopMaris>
IMredana Kipcre, «Teopis lopupudnoi aprymenTanii> Yapppisa Hoitmarna, «IIpaso Ta
nparmarusm> Aopenna Hlyasija, «Koncruryiaaisaris MbKHApOAHOTO IpaBa Ta mpobaeMu
AeriTUMAIIil yTBOPEHOTO CBITOBOrO CycIiabcTBax» IOprena labepmaca, «ITosara sik mpaBoBuit
0608’5130K?>» KypTa 3eeapmana Ta in. LTi Ta iHimi BcecBITHbO BIAOMI aBTOPH AQHOI 30ipKH Y pi3-
HUX aCIIeKTaX 3raAyloTh TAKOX MPOOAEMATUKY AIOACBKOI TAHOCTI. AAe OAMH i3 HUX CTaBHTb
BKa3aHy TeMy B IIeHTP CBOTO AOCAiA>keHH. MoBa fiae mmpo crarTio «[ipAHicTb, TpaBa Ta ¢piso-
codis paBa B aHTPOIIOAOTTYHOMY XPeCTi IPUAHATTSI pimeHHs > Bindpiaa Bpyrrepa.”’

Ha nouarxy wiei crarri Bingpia Bpyrrep (1950-2010), sixuit 6yB mpodecopoM my6aid-
HOTO IIPaBa, 3aTAABHOTO BUEHHS IIPO AepxkaBy Ta $pirocodil mpasa efiaeabbepapkoro yHi-
Bepcutery iMeHi Pynpexra Kapaa, Haroaomye:

35 yon der Pfordten, Menschenwiirde, 112—-8.

% Tbid, 114.

7 Winfried Brugger, “Wiirde, Rechte und Rechtsphilosophie im anthropologischen Kreuz der
Entscheidung,” in Rechtsphilosophie im 21. Jahrhundert. Hg. von Winfried Brugger, Ulfried Neumann
und Stephan Kirste (Frankfurt am Main: Suhrkamp, 2008), 50-71.
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ITpaBo mOBUHHO BiATIOBiAATH ATOAHHI! BOHO ITOBMHHO BiATIOBiAQTH IPHPOAL ATOAETH TA OITHPa-
THCS Ha Ti 03HAKHU, KOTPi € 3araabHUMHU AAS BCix atoaeit! [Tfopo miux mocTyaaTiB 6araro mkia
¢irocodii mpasa moBUHHI OyTu eAMHUMU. BiAMiHHICTD BUHHUKAE TOAL, KOAH IIPOMOHYIOThHCS
AETAABHI «CYTTEBI» KPUTEPIl MIOAO «AIOACHKOrO OyTTsI» Ta Or0 HpUpoAH.*®

Aaai aBTOp pO3rasiaae BaXXAUBI eAeMeHTH $piaocoil mpaBa B KOHTEKCTI TOOYAOBAHOTO
HHM <aHTPOIOAOTI9HOTO XpeCTa IPUHHATTA pilleHb>. [opu3oHTaAbHY AiHIIO ITHOTO Xpec-
Ta yTBOPIOIOTb MuHYyAe (3AiBa), cboropeHHs (LieHTp) Ta MaitbyTHE (crpaBa) Aiil AAMHH.
BepTukaabHy AiHito yTBOpIOE 3BepXy — «ieaabHe S» (0cobHCTi iaeaau, HiHHOCTI), 3HU3Y —
«emmipwyHe 5> (moTpe6u, MOTHBY, iMITyAbCH OKpeMoi 0cobH), 110 LeHTpy — «icTuHHe 5>
(mpuitHATTS pimeHb OKpeMOIo 0co6oto0 3apas i remep).*’

Y cBoix mopaspmux pospymax Bindpip Bpyrrep ssepTaerhcs A0 HeHTPY BKazaHOTO
AHTPOIIOAOTIYHOTO XpecTa NpUNHATTA pimenb. CaMe TYT, Ha IOrO AYMKY, IIe€PETUHAIOTh-
Csl OCHOBHI eAeMeHTH AIOAMHH — TiAO, AYX, AyIla, cepile Ta posyM. Came Iie mepexpects
€ «...BOXXAMBHM ITIAXOAOM AO MOHATTS AH00CbK0L 2idHocmi ... ».*° AaAi HiMe[bKUI aBTOp
IIPUXOAUTD AO TAKOI'O BUCHOBKY:

Ko MM TaK pPO3yMieMO ripAHICTb AIOAMHH Ha IepexpecTi pilleHHs, TOAl PO3KpUBAETHCA
B3a€EMO3BSI30K TIAHOCTi 3 BU3HAYAABHUMU IIPABOBUMH IIOHSITTSIMHU 0COOU, 0COOUCTOCTI,
BiATIOBiAQABHOCTI, 0OcyAHOCTI. ToAl CTa€ 3p03yMiAMM Te, YOMY KOHCTUTYIIii TAa AOTOBOPH IITOAO
IIPaB AIOAUHH OIIMPAIOTHCS Ha 60600y 0iti Ta po3sumok ocobucmocmi arodeii.”!

Taxum ynHOM, Bindpis bpyrrep nmpomnonye TyT cBo€ po3yMiHHS AIOACBKOI IipAHOCTI
CKoOpille K MOPaAbHOTO IPHHIUITY Ta 26COAIOTHOT iael (3 ycima ii mepesaramu Ta Hepo-
AlKaMM) B KOHTEKCTi HO6YAOBAHOTO HUM QHTPOIOAOTI4HOTO XPeCTa IPUIHATTS pillleHb.

Y ¢pirocodpcpkomy, 30KkpeMa MOPAABHO-PiA0COPCHKOMY, KOHTEKCTI LIIKaBOIO € 30ipKa
«Aropcpka ripHicTb. Pirocopepki AebaTy mopo BUMIpy 1i KOHTUHT€HTHOCTi>» (2017). Tyt
ABaHAALIATD HIMEI[bKHX $ir0coQiB, SIKi BUKAAAAIOTH IIEPEBAXKHO IPAKTUYHY (pirocodiro Ta
eTHKY, IPEACTABHAH CBOI IIOTASIAM Ha BKA3aHY IMPOOAeMATHKy. SyMMHUMOCS Ha cTarTi «Cra-
pitu B rignocTi> Paabda IlItrokepa (Hap. B 1954 p.), mpodecopa npakruyHoi pirocodii
yHiBepcuTery Bisepeana.* Lleit aBTOp TeMaTH3y€ MUTAHHS, sIKe € BXKAUBIM AAst HimMewun-
HU Ta iHmMMX KpaiH 3axiAHoi EBPOIIH, Ae BiK SKUTTS AFDAMHH IOCTINHO 36iAburyeThcst. Pasom
13 UM Y 3aXiAHHX CYyCIIIABCTBAX, 30KP€Ma y HIMEIIbKOMY, 3pOCTaIOTh BUKAMKH LIOAO COLIi-
AABHOTO IIOAOXKEHHS AloAel y cTapuoMy Bili. Tomy Paasd IIThoKep aHaAi3ye pi3Hi acriekTH
MOPYIIEHb FiAHOCTI AIOAEHM IIOXHUAOTO BiKy — IMOYMHAIOYH BiA 3BE€PXHbO-3HEBAXXAMBOIO

¥ Brugger, “Wiirde, Rechte und Rechtsphilosophie im anthropologischen Kreuz der Entscheidung,” S0.
¥ 1bid, SS.

#071bid, SS.

#Ibid, 56.

# Ralf Stoecker, “In Wiirde altern,” in Menschenwiirde. Eine philosophische Debatte iiber Dimensionen
ihrer Kontingenz. Hg. von Mario Brandhorst und Eva Weber-Guskar (Frankfurt am Main: Suhrkamp,
2017), 338-60.
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3BepHeHHs Ha ByAHIi («reil, AiAych», «aros, 6a6ycs») A0 AUCKPUMIHALIMHOTO MOBCSK-
AEHHS ATOA€H IIOXHAOTO BiKy B AOMAX AASl IPHUCTapiaux Tomo. [oA0BHY mpuynHy 1bOTO BiH
ybadae B HACTYITHOMY: «BiACYTHS TOTOBHICTb CEpItO3HO CIIPHIMATH BiK SIK a3y PO3BUTKY.
Y HalKpaloMy BUIIAAKY HOTO PO3TASIAQIOTD SIK 9ac CIIAAy MiCASI 3A€TY B IepIliil TOAOBHHI
KUTTs>. " OTKe, TYyT aBTOP KOHIJEHTPYEThCSI HA PO3YMiHHI AIOACBKOI TiAHOCTI SIK MOPaAb-
HOTO IPUHIUITY Ta AIOACHKOI IIIHHOCTI B COIJiaAbPHOMY KOHTEKCTI Ta Il pOAi y «cTapirouomy
CYCIABCTBI>».

Y 60rocA0BCHKOMY Ta peAiriiHOMY KOHTEKCTAaX I[iKaBOIO € CTaTTs «L[iHHICTh Ta TiAHICTS.
BararomaHiTHICTb MAIOpaAi3sMy Ta 3acBisgenHs A6coatoTy: npotupivusa?> (2008) pokropa
dirocodii Xpucropa Bropa (nap. B 1954 p.), Ky BiH OIPUAIOAHUB Ha OCHOBi AOTIOBiAl
B paMKax Cepil AUCKYCIMHUX AOIIOBIAEH ITiA HA3BOKO « CTapi IIIHHOCTI — HOBI LIIHHOCTI >, SIKi
npoxopran B 2006-2007 pp. y micti Mafiai Ta B IKux 6paau y4acts $pirocodu, IOpHCTH,
HOAITHKH, 60rocAoBy, MeAuku.** Lleil aBTOp, SIKMI1 € periOHAABHUM IIOAITHKOM Ta YAEHOM
3eMeAbHOTO apAameHTy (AaHATary) peaepasbHoi 3emai Paitraana-TIpaabi, posrasaae mo-
HATTS AFOACBKOI TIAHOCTI B KOHTEKCT1 « AFOACBPKOI KapTHHHM >, a6o « KapTUHU AIOAMHUI > (das
Menschenbild). [Tocuaatounce Ha nepury crartio Ocnosroro sakory ®PH, sin puropuano
Haroaomrye: «IIlo 5 1je Terep 3a Taka KApTHHA AIOAMHH, KOTPA B OHATTI [AHOCTI 3HAXOAUTD
CBill IleHTPAAbHUM ITYHKT Ta IIeHTP TsDKiHHSA? Ha 1le TuTaHHA HeMOXAUBO BIATIOBICTH — X TYT
TOPKAEMOCSI HEPBY CIIpaBH — 6e3 peAirifiHoi incmipanii>.*

Taxum yuHOM, XpHrcrod brop 3BepTae yBary Ha XpUCTHUSHCHKY TPAAHUIIIIO, Y PAMKAX AKOI
60rocaoBu Ta GPir0COPH POSTASIAAAU AIOAUHY B KOHTEKCTI 1i 603KeCTBEHHOTO COTBOPIHHS, SIK
6 O>KHIT BUTBIp, KOTPOMY IIPUTAMAHHA TAKOX AIOACHKA TiAHICTb. Y IIbOMY CEHCi aBTOP HAaroAo-
mye: «IToHATTS HeAOTOpKaHHOI IiAHOCTi BUCYBAa€ IpeTeHs3ii0 Ha A6COAIOTHY YMHHICTb.
Y HbOMy IIPOSIBASIETHCS ACIIO TaKe, SIK BiAA3ePKaAeHHs AGCOAIOTY B HAIOMY MUCAEHHi>».*
Aaai BiH BUKOPHCTOBYE TepMiH AGCOAIOTY TaKOX Y 3aCTOCYBAHHI AO TiIAHOCTI i TOBOPUTD
IPO <«...KAPTHHY AIOAMHH, KOTPa BU3HAE 32 KOKHOIO OKPEMOIO [ AIOAMHOIO |, KOTpY MU Ha-
3MBAEMO 1HAMBIAYYM, HEBIATY>)KYBaHY IiAHICTb — TAHICTH, KOTPY HEMOXKAUBO PO3PYLIMTH,
a60 iHmMMYU cAoBamu: a6COAIOTHY TipHiCTb>».*’ TIOTIM HiMELIbKHUIT ABTOP YTOYHIOE, 11O ITiA
AbcoaroToM BiH po3ymie Bora B Tpaaunii pisocodis Cepeanponivus Ta Hooro gacy i mip-
BOAUTD CBOI PO3AYMHE AO BUCHOBKY, IO «AIOACBKA KAPTHHA> TiCHO IIOB $13aHa 3 < KAPTHUHOIO
Bora» (das Gottesbild).

Omxe, Xpucrod Brop posymie Ar0ACBKY ripHICTD K abcoAIOTHY ipero. ITpu 1jpomy Bin
HArOAOIIIY€ ¥ CBOIM CTATTi Ha TOMY, 1JO AIOACHKA TAHICTb He 0OYMOBA€HA OAITUYHIMH, CO-
IiaAbHUMU 260 iHIMMU yMoBamu i nuie: «CaMe 11e € SAPOM AIOACBKOI KapPTHHH, SIKY MU

43 Stoecker, “In Wiirde altern,” 352.

* Christoph Bohr, “Wert und Wiirde. Vielfalt des Pluralismus und Beglaubigung des Absoluten: ein
Widerspruch?” in Alte Werte — Neue Werte. Schlaglichter des Wertewandels. Hg. von Andreas Rodder
und Wolfgang Elz (Géttingen: Vandenhoeck & Ruprecht, 2008), 181-7.

4 Ibid, 184.

*Ibid, 185.

*71bid, 181.
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Ha3MBAEMO E€BPOTIENChKA AIOACbKA KApTHHA: KAPTHHA AIOAMHHU, KOTPa BU3HAE 32 KOXKHOIO
OKPEMOI0 [AIOAMHOIO] cHIiBy4acTb y AGCOAIOTI, TO6TO B TOMY, IO HE MOKHA 3p06uTH
BiAHOCHHM>.** TakuM YMHOM, y HIMELIbKOTO aBTOPa MOBa IiA€ ByKe He IIPOCTO IIPO KAPTHHY
ATOAVIHH, & [IPO «€EBPOIEHCHKY KaPTHHY AIOAHHI>, TOOTO IIPO PO3YMIHHS AIOAUHH Y €BPO-
nercepKil Tpapunii. e caoBocrosydenns Xpucrop bbop BUKOpUCTOBYE TakoX B iHIINX
MICIISIX CBOEI Ipali i TOBOPUTH MPO «HANIY KAPTHHY AIOAMHM > 1 «3araAbHY €BPOIENCHKY
KAPTHHY AOAUHH>.*

OueBHAHO, 11 €BPOIIENChKA «KAPTHHA AIOAMHH> BiAPi3HSAETHCS Bip IHIIUX PO3yMiHb
AIOAVHH, TOOTO MOXAUBO apPUKAHCHKOI, a3ifiChKOI Ta IHIINX «KAPTUH AIOAHHHU>. Y AQHO-
My KoHTeKCTi Xpuctod Brop kpuTtukye moaii y cboropenniit Himeuunni, sokpema
«...CKaHAAA IIPUMYCOBOTO OAPY>KEHHS MOAOAUX AIBYAT i3 iICAAMCHKOIO KYABTYPHOTO
koaa».>? Takox aBTOP AAAl BKagye: «JKopHa iHma KapTHHA AFOAUHU 6yAb—5n<o'1' iHIIIO1 BipO-
MO HaM KyABTYPH He FapPaHTY€ TaKOTO BCEOXOMAIOYOTO 3aXUCTy KOXKHOI OKpeMoi [ Aroan-
HH], MTOBHICTIO HE3AAEXKHO BiA TOTO, SIKi caMe AKOCTI, 3Ai6HOCTi Ta IiHHICHI Ail BHPIi3HAIOTb
eBHY AIOAMHY>».*! Takum unroM, Xprcro$p Brop miAKpecAro€e TiCHUI 3B'I30K PO3yMiHHS
AIOACBKOI IAHOCTI 3 «€EBPOIENChKOI0 KAPTUHOIO AIOAMHI>. 1110 KapTHHY AIOAMHU Xapak-
TepH3ye B3AEMOIIOB SI3aHICTb 13 PeAiri€ro, i Xo4a aBTOp ii He Ha3MBAE KOHKPETHO, AA€ 13 IOTO
BHUKa3yBaHb OYEBHAHO CAIAYE, 1[0 MOBA HA€ IIPO XPUCTUAHCHKY PEAIrilo, IKa € OCHOBOIO
«€EBPOIENCHKOI KAPTUHHU AIOAUHHU >, 2 OTKE, i AFOACHKOI IAHOCTI B3araai. CT0COBHO Takol
MO3HMIII CAiA KPUTHUYHO 3ayBaXKUTH, IO BOHA € AOCHUTD OAHO60KO10. 3BMUAHO, XPUCTHUAH-
CTBO BiAITpaAO BaKAMBY POAb y CTAHOBAEHHI AIOACBKOI riaHOCTI, aae Ha modatky XXI cr.
Ba)XKO OTOTO>KHIOBAaTH «EBPOIENCHKY KAPTHHY AFOAMHH > AUIIE 3 XPUCTHAHCTBOM Ta HOTO
IIiIHHO CTSIMH.

Y peairiitHo-$ir0cOPCHKOMY Ta TEOAOTIYHOMY KOHTEKCTi MUTAHHS AIOACHKOI IAHOCTI
TOPKAETHCS y CBOIM bpomrypi «AecsiTs 3aroBipeit. HeBeAnkuit BCTYII AO TEOAOTIIHOT eTHKI>
(2005) Tepmann Aoitsep (Hap. B 1946 p.), mpodecop cucTeMaTudHOi TEOAOTIT T peAiriitHoi
dirocodii Opanxdyprcrkoro yrisepcutery imeni M. B. bore.?? Tak, posrasaarouu m'sary
3aroBipb «He y6m71 !>y 3axiAHiN XpPUCTUSHCBKIH TpaAMITii (3a IIPaBOCAABHOIO TPAAUILIIEIO — L€
IIOCTA 3aI0BiAb ), ABTOP 3BEPTAETHCS AO AKTYAABHHX [TUTAHb [TepepPUBAHHS BariTHOCT], TeHHOI
Tepartil, AOCAIAKeHHs eMOPiOHIB 11 y AAHOMY CEHCi TaKOX 3TaAye AIOACBKY TipAHICTD. [Ipu
npoMy TepmaH Aoii3ep 3aKAHKA€E AO BUBKEHO]I [O3UIIT y TUTAHHSX 610AOTIYHIX Ta MEAMY-
HUX AOCAIAXKeHD i rume: «He ToMy, 1110 HayKa Ta AOCAIAYKEHHSI MAIOTD G1ABIITY LIHHICTD, aHDK
AXOACBKA TAHICTD, a TOMY, IIJO HAyKOBHI IIPOrPeC HAAEKUTD AO AFOACHKOI TIAHOCTI — IIJO OAHO-
9aCHO BHKAIOYA€ IHCTPYMEHTAAI30BaHy eKCIIAYaTALI0 AOACBKOTO KHUTTSI>».> TyT MOxHa

4 Bohr, “Wert und Wiirde,” 182.

4 1bid, 186.

$ Ibid, 183.

$1Tbid, 186.

52 Hermann Deuser, Die Zehn Gebote. Kleine Einfiihrung in die theologische Ethik (Stuttgart: Reclam,
2005).

33 Deuser, Die Zehn Gebote, 93.
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KPUTHUYHO 3ayBXKUTH, IO HABITh Cepep HiMeI[bKUX OOrocAOBiB Ta $pia0codiB ImpaBa HeMae
€AHOCTI II[OAO TaKUX MUTaHb, HATIPUKAAA, YU € TeHHA TePallisi «iHCTPYMEeHTaAi30BaHOIO eKC-
TIAYaTali€r0 JKUTTS > a60 X, HaBITaKH, — ITAHAIEEIO0 BiA HEBUAIKOBHMX XBop06 TOIIO.

AQAAi KOPOTKO 3yIIMHIMOCS Ha PO3yMiHHI AFOACBKOI TIAHOCTI B IIOAITHYHHX Ta 3aTaAbHO-
KYABTYPHHX AebaTax y cydacHirt Himewunni. 3oxpeMa, y ctaTTi «AeMoxparis B Himeuunsi>
(2019) Tarc ®opaenpep (Hap. B 1954 p.), npodecop nmoairudroi Teopii Ta icropii iaeit
APpe3AeHCPKOTO TeXHIYHOTO YHIBEPCUTETY, alleAIOE AO iCTOPUYHHX ACTIeKTiB BUHMKHEHHS
Ocuosuoro 3akory ®PH.>* ITpu 11boMy BiH IIPOTHCTABASIE AEMOKPATHYHI TeHAeHI y 3a-
xianiit HiMeyunsi micas Apyroi cBiTOBOI BillHM aBTOPUTAPHUM AiSIM ITOAITUYHUX KePiBHUKIB
y Cxianiit HimeuunHi, sika 6yAa MOBHICTIO « ... 3aA€XKHOIO BiA 30BHIIIHBOIIOAITHYHOI PEXKH-
cypu Papsircskoro Corosy>.>* Aaai Tanc QopaeHpep ykasye Ha yHIKaABHY POAb IIepUIO]
crarti OcuoBHoro 3axony ®PH (1949) AAS MOAQABIIOTO YCHIMIHOTO PO3BUTKY KpaiHu
It mumie: «AAae, IepII 3a BCe, AO ITi€l CTaTTi AOAAAOCS BU3HAUEHHS], 3TiAHO 3 KM OCHOBHI
IIPaBa € YHHHUMU 0e3M0CePEAHBO T 32 CBOIM CYTTEBHM 3MiCTOM He MOXYTb Oy TH AOTOD-
KAQHHMMH 3 GOKY T1AOK AepyKaBHOI BAaAH>».*S Ty T CAip KPUTHYHO BKa3aTH Ha MO3HLIT OKpeMUx
HiMeLbKHX I0pUCTiB Ta $pirocodis npasa (Manppea Baabayc, Oaopian Kuayep), sxi xoua
i pOSTASIAQIOTD AIOACHKY TiAHICTB K (OCHOBHE) IPaBO AIOAMHH, aA€ B PAMKaX CyAOYMHCTBA
IIPOIIOHYIOTH 34CTOCOBYBATH AO Hel IIPHHIJHII 3BXKYBaHHS, 4 OTXKe, 3POOHTH 1i «AOTOpPKaH-
HOI0> 3 OOKY CYAOBOI [AKM BAQAH.

¥ aokTopcebkiit aucepranii «Uu € mpaso aropuHHN Ha iMMmirpaniro? IloaiTuysi Ta $iso-
cochKi IO3ULIi IIOAO IMMIrpanifiHOI Ipo6AeMATHKU > (2007) Moniku Kipaockap-IITaits-
6ax (map. B 1968 p.), npodecopku MikKyabTypHOI pirocodii yriBepcurery Korcranm,
MOBa A€ ITPO AIOACBKY TiAHICTD Y BKa3aHOMY KOHTEKCTi. 30KpeMa, aBTOpKa aHaAi3ye paHe
IHUTaHHA B TAKUX po3Airax: « TpapnIIiOHAAICTChKI apI'yMeHTH IOAO iMMirparii», « YHisep-
CaAICTCHKi ApryMEHTH LI0AO IMMIrparii>», «PekoHcTpyKIis Aibepasizmy s, « AibepasbHuil
KYABTypaAizam>, «Immirpariitaa konmenis Kimaiku>, «PexoHcTpyKisis aibepasbHoi Ha-
I1IOHAABHOI IAGHTHYHOCTi>», «PeKOHCTPYKIlis KOMyHiTapusmy >, «PexoHcTpyKkIrisa komy-
HITapHCTChKOI HAITiIOHAABHOI iAeHTHYHOCTI>. Tak, y maparpadi moao yHiBepcaAiCTChbKUX
apryMeHTiB aBTOpKa numre: «Ockiabku OCHOBHHMI 3aKOH YiTKO BUCTYIIAE 32 AIOACBKY TiA-
HICTb, TO KPiM IIbOTO AAS IIOBOEHHOI HIMEIIbKOI AEMOKpATil Ie B 6iAbIIiN Mipi YUHHHUM
€ MOEAHAHHS AIOACHKOI TIAHOCTI Ta AeMOKpaTi'l'>>.57 Y AaHOMY CeHCi CAip MAKPECAUTH, IO
PO3AYMH LIi€l aBTOPKH IIOAO AIOACHKOI FIAHOCTI SIK OCHOBHOTI'O IIPaBa AIOAMHM Ta MOPaAb-
HOTO PHHIJMITY OCTAHHIME POKAMU OTPUMAAH Iife GIABIIY aKTYAABHICTD Y PAKyPCi BEAUKUX
iMMmirpaniiHux XBUAb A0 3axipHoi €Bponu Ta HiMewunHy 3 ad prKaHCHKOTO Ta a3ifiCbKOTO
KOHTHHEHTIB.

$* Hans Vorlinder, “Demokratie in Deutschland,” Deutschland Edition (2019/2020): 14-25.

55 Ibid, 20.

5 Tbid, 20-2.

57 Monika Kirloskar-Steinbach, Gibt es ein Menschenrecht auf Immigration? Politische und philosophische
Positionen zur Einwanderungsproblematik (Paderborn, Miinchen: Fink, 2007), 52.
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A10AChKa TIAHICTD € BAYKAMBOIO IEAArOTiYHO0 TEMOX0 B CEHCI BUXOBAHHS Ta OCBITH AiTel
B cydacHiit Himewunni. [IpukaapoM MOXKe CAYTYBaTH OAHE i3 HABYAABHIX BUAAHD ITip HA3BOIO
«BuxoBanns minHOCTel Ta mKoAa. [TliApyYHHK AASL BUKAAAATiB> (201 1) , peaakTopaMu
AKOTO BUCTYNHAM npodecop Ppirocodii Apuim Perenboren (nap. B 1939 p.) Ta mpodecop
Teoaorii Paitroanp Moxpom (map. 8 1940 p.) is ynisepcurery OcHabprok.*® L1s npans
CKAAAQETHCA i3 ITSITH TaKUX po3aiaiB: «I. Aast opienranii», «II. OcHoBHI HiHHOCTI Ta IX
rpaHi: 6a31C AAS IIIHHICHOT OCBITH IIASIXOM BUXOBaHHA >, «11I. 3araAbHi 0CHOBH IIiHHICHOTO
BUXOBaHHs y KOAi>», «IV. I]iHHiCHe BUXOBaHH SK IPUHIIUII BUKAAAAHHS, KOTPUH BUXOAUTD
3a Mexi MpeAMeTiB>», «V. L]iHHicHe BUXOBaHHA B paMKaX CIelupidHUX IPEAMETIB Ta Pyl
npepaMeTiB». Hanpukinni nporo mippyyHuka aBTOPU HaBEAM TAaKOX «/AeKCHUKOH
niHHOCTe>.> Y paMKax APyroro pospiAy AQHOI KHHUIHU € OKpeMuit maparpad mis Ha3BoO
«6. ATOACDKA TIAHICTD: AFOASIHICTD Ta roBara>.** TakuM ynHOM, 11i HiMEIbKi BUeHi posrasaa-
IOTb AFOACBKY TIAHICTD SIK MOPAABHUM IPUHIUII T IHHICTD i HOB’ﬂByme 11 3 AIOASTHICTIO
1 moBaroro.

Y HoBiTHI mpari «/AI0ACbKa TIAHICTD — ATOACBKI ITpaBa — COIiaAbHA po60Ta: IepecTaBu-
TH AIOACBKi IIpaBa 3 ToA0BH Ha Horu» (2019) emepuroBana npopecopka Ciabsis IIray6-
Beprackoni (uap. B 1936 p.) mpeseHTye BKasaHy TeMy Ha OCHOBi CBOTO 6araTOpi4HOIo A0-
CBiAy IIPaKTHYHOI pO6OTH B Pi3HHX COLIiAABHUX IIPOEKTAX Ta ITiA 9aC BUKAAAAHHS B TexHiu-
HOMy yHiBepcuTeTi Bepaina, a Takox B yHiBepcurerax mict Tpip (PPH), Biaenn (Ascrpis),
Llropux (IlIseitnapis). L]s aBropka aHaAi3ye AaHy TeMaTHKy B AeCSTH FABaxX CBOEI Mpaili,
cepep SIKUX AIOACBKIM TIAHOCTI IIPUCBSIYeHi ABI HACTyIHi: «4. AJopAcbKa TiAHICTD Ta il 06-
IPYHTYBaHHS > i «5. ATOACDKA TiAHICTb He0bxiAHa 6yTH misHaBaHOWO!>.%!

Yersepra raasa panol po6oru Ciabsii IllTay6-BepHackoHi mpucBsiyeHa KOMIAEKCHIN
TEeMAaTHIIi AIOACBKOI FIAHOCTI B CEHCI «MDKKYABTYPHOI Ta TPAaHCKYABTYPHOI ITIOAOPOXKi CHM-
BOAIYHUX AaHAIIAQTIB>. [IpH 11bOMy aBTOpKA TYT MPOIOHYE TPU KPUTEPii MOAO BU3HAYEH-
Hs AIOACHKOI TiAHOCTI, IKi aHAAI3YIOTbCS BiATIOBIAHO B TPbOX HACTYIHHX Iaparpadax:
1) «/\IOACBKA TIAHICTD SIK ipesl, KOTpa PO3IOBCIOAKEHA Y CBITi Ta OXOIIAIOE AIOACTBO — SIK
B [IEBHOMY KOHTEKCTI, TaK i SIK TaKa, IKa BUXOAMTD 32 MEKi IEBHOT'O KOHTEKCTY >, 2) «A1o0p-
CbKa TiAHICTD y 3aXiAHOEBPOIENCHKOMY KOHTEKCTi», 3) «Orasp Tppox KpuTepiis mopo
CYA’KEHHS CTOCOBHO BU3HAYeHb AIOACHKOI riaHocTi». To6To HiMelpka mpodecopka pos-
TASIAQ€E AFOACBKY TiAHICTD SIK 3araAbHOAIOACBKY iA€H0, KOTpPa IPUTaMaHHA BCbOMY AIOACTBY Ta
KOTPa Ma€ TaKOX II€BHi periOHaAbHi Ta HallilOHAAbHI KOHTEKCTH.

Y ’sitiit raaBi cBoel poboru Ciabsist IlITay6-BepHackoHi Ha KOHKPETHHX MIPHUKAAAAX
PO3KpPHUBAE TeMaTUKY AIOACBKOI riaAHOCTI Ha moyaTky XXI cT. 30KkpeMa, TyT MOBa Hae IIpo

% Arnim Regenbogen & Reinhold Mokrosch, Werte-Erziehung und Schule. Ein Handbuch fir
Unterrichtende (Géttingen: Vandenhoeck & Ruprecht, 2011).

2 1bid, 337-62.

€ Ibid, 86-94.

¢! Silvia Staub-Bernasconi, Menschenwiirde — Menschenrechte — Soziale Arbeit: die Menschenrechte vom
Kopf auf die Fiifie stellen (Opladen; Berlin; Toronto: Verlag Barbara Budrich, 2019).
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TaKi IUTAHHS, SIK AOCBIA 3 icTOpIi 3a0e3meyeHHs MaTepiaAbHO GIAHHX Y KOHTEKCTi AFOACHKOT
riAHOCTi, «BiAHOBAGHHS BTpaueHOI riAHOCTi>», AIOACbKA TiAHICTD Y paMKax ImpodeciitHux
IHTepaKTMBHHUX BIAHOCHH, 2 TAKOX IPE3EHTALlisl AOCAIAHUIIBKOTO Ta OCBITHHOT'O IPOEKTY
«Oaunoxi marepi» (Lone Mothers) y Kocra-Puni. Caip 0kpemo BkazaTu Ha oCTaHHiit
naparpad AaQHOI IAaBH, A€ ABTOPKA POOMTD aKI|eHT Ha TeHACPHOMY acCIeKTi AIOACBKOI TiA-
HOCTi. Tak¥M YMHOM, MOXXHA KOHCTATYBaTH, 110 115 Palls IPe3eHTYE AIOACHKY IiAHICTD 5K
AIOACBKY LIIHHICTD, IPUIOMY SK Y 3aXiAHOEBPOIEMCHKOMY, TaK i B 3araAbHOAIOACBKOMY
KOHTEKCTI.

Hanpuxkinni BkaskeMo, [0 B Cy4acHiil HiMellbKiil HayKOBil CIIIABHOTI iCHYIOTb TaKOX
KPHUTHYHI ITO3HIiI IOAO PO3YMiHHS AFOACBKOI TiAHOCTI. Y $pir0codchKO-IIPaBOBOMY KOHTEK-
CTi CIIOYaTKy Ha3BeMO MOHOTrpadio «IA103is AToACBKOI riAHOCTI. 3AeT Ta MapiHHS OAHIET
rpyHTOBHOI IiiHHOCTI> (2005) ®panna Moseda Berria (Hap. B 1958 p.), sixuit € mpodecopom
$irocodii Bumoi meparoriunoi mxoau y M. I1IBe6im I'mrona. ¥ nift mpari aBTop crioyarky
CKENTUYHO BKA3Y€E Ha Te, 10 AIOACKA TIAHICTD Y Pi3Hi YaCH Ta Y Pi3HMX HAPOAIB O3Ha4aAa He
3aBXKAU OAHe 1 Te came.® Aaai BiH aHAAI3y€ IpaKTHYHE 3aCTOCYBAHHS IIPUHLIUITY AFOACHKO]
riapocTi B HiMewunHi Ta cBiTi i IPUXOAUTD AO BUCHOBKY IIPO FOTO iAI030pHICTh, TOOTO He-
MOXXAUBICTDb HOTO IIPAaKTUYHOI'O BTiA€HHS B )KUTTA. 30KpeMa, HiMeI[bKHI1 aBTOP IIHIIe:

HeMO0>XAMBO TOBOPUTH PO AFOACHKY TIAHICTD Ta IIPaBa AOAMHU M IPH I[bOMY He HAIIPaBASITH
CBOTO ITOTASIAY Ha OiABIIe HIX OAMH MIiABSIPA AIOA€H, KOTPI CTPaXXAQIOTD Bip TipKoi 6iAHOCTI,
TOAOAY Ta XBop06, BiA HEAOCTATHBOTO MEAMYHOTO 3abe3MMedeHH s, Bip HEeCTadi )KUTAA,
6e3rpaMOTHOCTI, KOpOTLIEe — Bip FHOOAST9OI Ge3HaAiHOCTI.S

TakuM YUHOM, aBTOP KPUTHKYE PO3YMiHHS AIOACBKOI TIAHOCTI SIK a6COAIOTHOT iA€l Ta BU-
Marae ii 3MiCTOBHOTO HAIIOBHEHHS i 06OB'SI3KOBOCTI il BUKOHAHHSI ¥ CEHCI IIpaBa AIOAMHH.
OaHak Take pO3yMiHHS AIOACBKOI TAHOCT] IPU3BOAMTD AO IIUTAHHS IMIOAO PeaAiCTHYHOCT]
FIOTO BTiA€HHS B KUTTSI, 0COOAMBO SIKIIIO B3SITH AO YBATH KiAbKiCTD 3TraAQHUX 6€3rPaMOTHHX,
He TOBOPSYM BXKe ITPO KiABKICTb AIOA€H, KOTPi FOAOAYIOTD y KpaiHax AQpuKu Ta Asil.

KpuTnunuit morasia Ha po3yMiHHS AIOACBKOI TIAHOCTI BUKa3ye Takox Axim Aomap (Hap.
B 1965 p.), mpodecop dirocodii yuisepcurery Ayitcbypr-Eccen, y cBoiit kuusi «[lomuako-
Ba MOpaAbHa cBipoMicTb. Kpuruka ipei aAtopchkoi rianocTi> ( 2017).64 ABTOD aHaAi3ye BKa-
3aHy TeMaTHKy B TAKMX 4aCTHHAX poboTH: «]. CKenTHII3M I[OAO AIOACBKOI FiAHOCTI>,
«II IlpocBiTHHLITBO Ta IIOMHAKOBA MOpaAbHa CBipOMicTb>», «<IIL. ITpesymmuis pas Ilpo-
cBiTHUIITBa>», «IV. KpHuTnka koHcepBaTH3My>. AXiM AoMap 3aiiMa€ CKeNITHYHY IIO3HUIIIO
I[OAO AFOACHKOI FiAHOCTI B 3aTaAPHOIIPMMHATHOMY PO3YMiHHI, OCKIABKH I1€ IIOHATTS € 6e3-
3MiCTOBHMM, TOOTO « IIyCTHM > ( leer), IO IPU3BOAUTD AO TOTO, IJO Pi3Hi aBTOPH TPAKTYIOTh

% Franz Josef Wetz, Illusion Menschenwiirde. Aufstieg und Fall eines Grundwerts (Stuttgart: Klett-Cotta,
2009), 18.

5 Tbid, 367.

¢* Achim Lohmar, Falsches moralisches Bewusstsein. Eine Kritik der Idee der Menschenwiirde (Hamburg:
Meiner, 2017).
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FIOT0 I10-CBOEMY 1 BUCYBAIOTh <« ... UyA€pPHALIbKI Ta IPUMXAUBI Te3u». 3BiACH BUIIAUBaE
FOAOBHA Te3a HIMeI[bKOTo Mpodecopa Mpo Te, MO <« ... HIOHATTS AFOACHKOL FAHOCTI € AXepe-
AOM ITIOMHMAKOBOI MOPAABHOI CBIAOMOCTi> ,66 Ta Ipo HeOOXiAHICTD MOAOAAHHS ITbOTO HEAO-
AiKy. Tob6To aBTOP BIAKHMAQAE PO3YMIHHS AOACBKOI FIAHOCTI SIK A6COAIOTHOI iAel YU ATOACHKOT
LiHHOCTI, OCKIABKY BOHH He HAIIOBHEH] 3MiCTOM, TOOTO «IIycTi>, a00 «mopoxxHi». OpHAK
HaIOBHEHHS 3MiCTOM IIPU3BOAUTD AO iHIIMX TPYAHOIIIB, SIKi Y€KAIOTh Y IbOMY Pasi Ha AIOA-
CBKY TiAHICTD, 30Kp€eMa, SIK IPaBO AFOAMHH, OCKIABKHY TOAl BOHA TOBMHHA IIOPiBHIOBATUCA i3
IHITMMU IPaBaMK AIOAMHHE 200 IPUHIJUIIAMHE IIPaBa, IO, Y CBOIO Yepry, IIPU3BOAUTH AO Ha-
3BaHUX BHUIIE AMCKYCil moao mepmoi crarTi OcHosHOTO 3ak0oHy OPH Ta «HepoTOpKaHHOC-
Ti>» AFOACBKOI FiAHOCTI.

BucHoBKkH. CTOCOBHO PO3IASHYTHX TYT BHOIPKOBUX ITO3HULIIN HIMEI[PKUX HAyKOBIIiB
IJOAO IIMTAHHSI AFOACHKOI IAHOCTI MOXKHA 3p06uTH Taki BUCHOBKH. [To-miepue, y cygacHo-
MY HiMeIbKOMY HayKOBOMY cepeAOBHILi (IpaBO3HABLIi, IEAArOrH, 60TOCAOBH, TOAITOAOTH,
dirocodu, pirocodu npasa) icHye po3MAITTA MO3HLiH CTOCOBHO iAel, HOHATTS, CTaTyCy
AFOACBKOI TIAHOCTI. JOAOBHMMY i3 IIMX O3UIIIH € pO3YMIiHHS AFOACBKOI TIAHOCTI SIK: OCHOB-
HOTO ITPaBa AIOAMHH, IIPAaBOBOTO IPHUHIIUITY, TPABOBOI0 MOHATTS, MOPAaABHOTO IIPUHIIUITY,
ATOACBKOI IIIHHOCTI, a6COAIOTHOT ipel. Ho—Apyre, MOPSIA i3 AOMIHYIOUOIO ITO3HIIIEI0 6ararpox
HiMeIIbKUX IOPHCTIB MOAO HEAOTOPKAHHOCTI mepmoi crarti OcHoBHOTO 3akony OPH,
TOOTO B SIKOCTi HEAOTOPKAHHOTO IIPABOBOTO IPHHIIUITY OKPeMi FOPHCTH BUKA3YIOTh TAKOXK
AYMKH [IPO 3aCTOCYBaHHS 3Ba)KyBaHHS IIOAO AFOACHKOI riaHOCTI B cypounHcTBi (Mandpes
Baabayc), po3raSpQIoTh HOTO SIK TPABOBeE MIOHATTS MOPSIA i3 IHIMMMM TPaBOBUMHM IOHATTS-
mu. ITo-TpeTe, Takoxx y ¢pirocodcpko-IrpaBoBOMY KOHTEKCTI ITOPSIA i3 PO3YMIHHAM AIOACHKOI
riAHOCTI SIK a6COAIOTHOT ipel, MOPAABHOIO IPUHIIMITY Ta AFOACBKOI IIIHHOCTI iCHY€E TEHAEH-
L[isl AO KPUTHYHOI'O PO3TASIAY AFOACBKOI IIAHOCTI y 3MiCTOBHOMY CEHCI, KOAU OKpeMi aBTOpH
(Axim Aomap, ®pann Mosed Betrr) ykasyiors Ha Heo6xiAHICTb abcTparyBanHs Bip i ipe-
AAICTUYHOTO pO3YMiHHS 1 3aKAMKAIOTh AO BUKOPHCTaHHS CKeIITUYHUX METOAIB Ta 3MiCTOB-
HOT'O HAITOBHEHHSI IIOHSTTS AIOACHKOI MAHOCTI. 3HaUyIicTh yKa3aHUX AebaTiB y cydacHiit
HimeuunHi moasirae B TOMy, IO B IX paMKaX He AHIlle 4pIyMEHTOBAHO OOrOBOPIOOTH K-
POKe KOAO IIUTaHb, OB SI3aHUX 13 AFOACBKOIO TAHICTIO, a 11 MPOMOHYOTh KOHKPETHI IASIXH
BUpIIIE€HHA LIUX IUTAaHb HA IPAKTHII (Ha MIPUKAAAL TIOAOXKEHHS «<TiAHICTb IPOTHU TIAHOCTI>»
TOMO).

© B. A6ammnik, 2019
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Boaopumup AGamnik. AroAChKa ripAHICTh: akTyaAbHi Ae6aTn B HiMeuunni

Anorania. CraTTs npucBsSYeHa aKTYaAbHHM Aebaram mopo0 PO3yMiHHS AFOACHKOI TiIAHOCTI
B cyvacHiit Hivewyunni. TyT ynepure B6ipkoBO IIpOaHAAI30BaHI AUCKYCIi OCTAHHIX I ITHAALSTH
POKiB, y SIKUX 6epyTh y4acTh HiMeI[bKi IOPUCTH, 60T0CcA0BH, $ir0CODH, IEAATOTH, IIOAITOAOTH Ta
$irocodu mpasa (HiAbc Taripxe, ITayap Tiaemann, Mandpea baavayc, I'epmann Aofisep, Bindpia
Bpyrrep, Aitmap ¢on aep Ilpoparen Ta 1H) BuxipAHNM IyHKTOM IIMX AMCKYCill € TIepIua CTaTTs
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OcnosHoro 3akoHy ®epeparusnoi Pecry6aiku Hivewuuna (1949), sKa KOHCTaTye, 1o AIOAChKA
TiAHICTD € HEAOTOPKAHHOI0. Y LIbOMY CEHCI y9aCHHUKH AUCKYCill 0GrOBOPIOIOTH IIUTAHHS IIOAO TOTO,
U € AFOACBKA T AHICTD a6 COAIOTHOIO iA€€10, IPABOBUM IIPHUHIUIIOM Y1 IIOHSATTSIM, OCHOBHUM IIPaBOM
AIOAMHH, MOPAABHUM IIPHUHIIUIIOM, AIOACBKOIO ITiHHICTIO Tom0. AesKi mpeacTaBHUKH dirocodii mpasa
PO3TASAAIOTD AFOACBKY TiAHICTD Y KOHTEKCTI «€EBPOIENChKOI KAPTHHHI AIOAMHUI > (XpI/ICToq) Bbop).
Inmmi aBTOpH aKIIeHTYIOTD YBary Ha rFeHACPHOMY aCIIeKTi (CiAbBiﬂ H_[Tay6—BepHac1<0Hi) Ta BIKOBOMY
acrexTi (PaAbcl) ]_HTbOKep) AroACBKOI ripHOCTI. Takosx oxpemi mpeacTaBHUKH pirocodil mpasa ((DpaHu
I;Iosecl) Berm, Axim AOMap) BUKA3yIOTb CKeIITHYHI MO3HUITII IOAO CAMOTO MOHSATTS AIOACBKOI TiAHOCTI
Ta MOTO BTIA€HHS B PEaAbHE JKUTTSL.

KarouoBi caoBa: dpirocodis mpaBa; AIOACBKA TiAHICTD; MpaBa AIOAMHY; modaTok XXI ct,;
Himeuunna.

Baapumup AGamnnk. YeaoBedecKoe AOCTOHHCTBO: aKTyaAbHbIe Ae6aTpl B ['epMannn

Annorapus. Crarps MOCBsLIEHA AKTYaAbHBIM AebaTaM OTHOCHUTEABHO MOHUMAHUS
4eAOBEYECKOI'0 AOCTOMHCTBA B COBpeMeHHOM I'epMannn. 3peCh BIiepBble H30UPATEABHO IIPO-
AHAAU3UPOBAHBI AMCKYCCUM ITOCACAHUX IMSATHAALIATU A€T, B KOTOPBIX IPUHUMAIOT y4acTHe
HeMeI[KHe FOPUCTHI, 60r0CAOBBI, PUAOCOPDI, IEAATOTH, TOAUTOAOTH U GprAa0cods mpasa (Huabc
Taripke, ITayap Tuasemann, Maudpea baavayc, 'epman Aoitzep, Bunppup Bpyrrep, Aurmap
dou aep I1poparen u Ap.). ICXOAHBIM IyHKTOM 9THX AUCKYCCHUIl IBASIETCS TlepBast CTaTbs
OcnosHoro sakona ®epeparusnoit Pecrry6anku I'epmannus (1949), koTopasi KOHCTaTHPYeT, 4TO
JeAOBeYeCKOe AOCTOMHCTBO SIBASIETCSI HEIIPUKAacaeMbIM. B 9TOM cMbICAe yYaCTHHKHM AUCKYCCHH
06CY’XAQI0T BOIIPOC OTHOCUTEABHO TOT'O, SIBASIETCSI AM YEAOBEUECKOE AOCTOMHCTBO A0COAIOTHOM
uAeel, IPaBOBBIM IPUHIIUIIOM HAH ITOHSITHEM, OCHOBHBIM IIPaBOM Y€AOBEKa, MOPAAbHBIM
MPUHIJUIIOM, YeAOBeYeCKOH IIeHHOCTDIO U T. 1. HekoToprie mpeacTaBuTeAN purocoduu mpasa
PaccMaTpUBAIOT YeAOBEYeCKOe AOCTOMHCTBO B KOHTEKCTE «eBPOIeNCKOM KapTUHBI YeAOBEeKa >
(Xpucrod Bép). Apyrue aBTOpHI aKIIeHTHPYIOT BHUMaHHe Ha reHAepHOM acnekre (CHABBHUS
IITay6-Beprackonu) u BospactHoM acnekte (Paapd IlITékep) YeA0BEUECKOrO AOCTOMHCTBA.
Tax>xe OTA@ADBHBIE IPEACTABUTEAN GUAOCOPHUH IIPaBa ((DpaHu I;Io3ec1) Bern, Axum AOMap) BBI-
PaXXaloT CKeNTHUYeCKHUe TO3UIIMH OTHOCUTEABHO CAMOTO IIOHITH I Y€ AOBEYECKOTO AOCTOMHCTBA
U €T0 BOIIAOLIEHH S B PEAABHYIO )KH3Hb.

KaroueBsre cAoBa: duaocous paBa; 4eA0BedeCKOe AOCTOMHCTBO; IIPAaBa YeAOBEKa; HAYaA0
XXIs.; T'epmanus.

Volodymyr Abashnik. Human Dignity: Actual Debates in Germany

Abstract. The article covers the actual debates on the understanding of the human dignity in
Germany at the beginning of the 21st century. The discussions of the German lawyers, jurists,
theologians, philosophers, pedagogues, political scientist and legal philosophers (Nils Teifke, Paul
Tiedemann, Manfred Baldus, Hermann Deuser, Winfried Brugger, Hans Vorlinder, Dietmar von
der Pfordten, Robert Alexy and others) in the last fifteen years were analysed. The basic position of
these discussionsis the 1* article of the Constitution of the German Federal Republic (Grundgesetz
fiir die Bundesrepublik Deutschland, 1949). This first article declares that the human dignity
is untouchable. In this context German scientists discuss the status of the human dignity (die
Menschenwiirde, die Wiirde des Menschen) as the absolutely idea, the law principle, the moral
principle, the law concept, the human right, the human value etc.

Quite a few jurists (Nils Teifke, Manfred Baldus) accentuate difficulties with the absolutely
status of the human dignity. Some philosophers of religion and theologians (Christoph Béhr
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and other) consider the human dignity in connection with the “conception of God” (das
Gottesbild) and the “conception of European human being” (das europaeische Menschenbild).
The other scientists place the emphasis on the gender aspects (Silvia Staub-Bernasconi), the age
aspects (Ralf Stoecker) and the immigrant aspects (Monika Kirloskar-Steinbach) of the human
dignity. Some philosophers, pedagogues and legal philosophers (Arnim Regenbogen, Reinhold
Mokrosch) view the human dignity as a human value and write in this context about the “value
education” (die Werte-Erziehung). But the other philosophers and legal philosophers (Franz Josef
Wetz, Achim Lohmar) have a skeptical opinion of the concept of human dignity (“asillusion”) and
its realizing. Therefore, in this article these and other human dignity conceptions of the German
legal philosophers and other scientists at the beginning of the 21st century are presented and
critical analyzed.

Keywords: philosophy oflaw; human dignity; human rights; the beginning of the 21st century;
Germany.
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THE UNITY OF INTERNATIONAL LAW:
AN EXERCISE IN METAPHORICAL THINKING

Introduction

he issues of how international law is designed as a normative order, what the

relationships between its parts and the whole are, and how these relations impact

on its authority belong to the classical points of debate in international legal
scholarship and philosophy of international law. My task in this article is not to provide
a complete inquiry into different theories and concepts of international law as alegal order
(or disorder) or to subtilise the complexities of relations between international law and
its parts, areas, or regimes. Instead, I aim at providing a sketch of three different, though
interconnected, metaphorical ways of thinking about international law as a whole. By so
doing, I am highlighting an angle in which investigation of the normative structure of
international law promises to bear fruit.

Picking up appropriate metaphors for discovering the peculiarities of a normative
structure of international law is a challenge of its own. Certainly, any metaphor presupposes
a degree of simplification, over-generalisation, or exaggeration. Yet still, they can provide
an illuminating account of international law by highlighting some of its features and putting
them in a spotlight from an unusual perspective. This is so because it is in nature of
metaphorical thinking to provide a simple explanation for complex phenomena such as
international law. In the three following sections I attempt to draw an image of international
law and its normative structure as a tree, as a starry sky, and as a galaxy, with each image
giving a specific perspective on where the normative authority of international law is located
and how it is distributed with respect to the parts and the whole. My main focus during this
enterprise will be on how one can perceive international law as a whole through the relations
between general international law, different areas of international law, and/or even its
particular norms.

I. On Trunk and Branches: International Law as a Tree?

“Theories are always worldmaking. [ ... ] They constitute the reality they intend to describe
by representing it and constructing it on the basis of their own presuppositions and

*Kostiantyn Gorobets, Candidate of Legal Sciences, PhD Student at University of Groningen, Netherlands.
Kocraurun Baaepitiosud [opo6erb, KaHAMAAT IOPHAUYHUX HAYK, AOKTOPAHT YHiBepcuTeTy [poHiHreHa,
Hiaepaanan.

e-mail: k.v.gorobets@gmail.com
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theoretical tenets.”" All the knowledge we have and use as “theoretical” is inevitably
metaphorical; it is a result and a process of carrying over the meanings, features, symbols,
from one thing to another.” International law, just as law in general, is no exception.* While
building comprehensive pictures of international law, theorising its different parts, one
inevitably uses, implicitly or explicitly, metaphorical thinking.

From a metaphorical perspective, there are many ways of perceiving the normative
structure of international law. Some of these tend to adopt a holistic perspective and start
from a presumption of unity. In this case, the normativity of international law is seen as
evenly distributed all over its parts due to some underlying set of norms and principles.
International law being perceived in such a way appears as a coherent and monolithic
normative order. And indeed, one might say that international law by actively proliferating
since 1980’s adopted a structure similar to one of the domestic legal orders with the “trunk”
of constitutional law and “branches” of particular fields of regulation.* As Bruno Simma
puts it, one may observe “[ ... ] a transposition of functional differentiations of governance
from the national to the international plane; which means that international law today
increasingly reflects the differentiation of branches of the law which are familiar to us from
the domestic sphere”?

The word “branch,” which in itself makes up a part of a tree metaphor, is widely used in
international legal scholarship as a synonym for areas or fields of international law. In its
Survey on International Law in 1971, the International Law Commission covered seventeen
“various topics into which international law as a whole may be divided” in order to compare
“the degree of codification achieved in different branches.”® The list of these areas has
changed since then; some new branches of international law have uncoupled from original
branches (such as international law on human rights which used to be considered as a part

! Andrea Bianchi, International Law Theories: An Inquiry into Different Ways of Thinking (New York:
Oxford University Press, 2016), 16.

*In this article, I draw on classical works on the theory of metaphor, such as George Lakoff and Mark
Johnson, Metaphors We Live By (Chicago: University of Chicago Press, 2003); Andrew Ortony, Metaphor
and Thought, 2nd ed. (Cambridge: Cambridge University Press, 1993); John R. Searle, Construction of
Social Reality (New York: Free Press, 1995).

> Metaphor in law is mainly considered in connection to the persuasive use of legal language, but
also asatool for comprehension the law, its shaping as a meaningful world filled with familiar ideas and
symbols. See: Michael Hanne and Robert Weisberg, Narrative and Metaphor in the Law (Cambridge:
Cambridge University Press, 2018).

*The idea of representing law through organic metaphors traces back at least to Montesquieu. The
historical school of law (Savigny, Puchta) has significantly improved it by implementing the comparison
between law and language which both sprout from the spirit of the people and thus cannot be imposed
or designed, only captured. This enabled a picture of law as a living organism whose development
resembles the development of living things.

* Bruno Simma, “Universality of International Law from the Perspective of a Practitioner,” European
Journal of International Law 20, no. 2 (2009): 270.

¢‘Survey of International Law: Working Paper Prepared by the Secretary-General’ (International Law
Commission 1971) UN Doc A/CN4/24S para 13.
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of “international law relating to individuals”), some other branches have emerged (such as
international energy law or international law of development). Yet the general approach
remains unchanged, and the concept of a branch of international law is still in a broad use.

The idea of branches of law as referred to in domestic (mostly continental) jurisprudence
has its roots in the codifications in France and Germany in the 19th century (and later in
the rest of Europe), which put an end to the medieval legal pluralism with different legal
orders coexisting at the same time on the same territory, overlapping and competing with
each other.” As a consequence, the metaphor of a tree as representing the structure of a legal
order is one of the most canonical ones. Law raises from a soil of relations between people,
their practices and cultures, and unites them under one rule. As Marie-Claude Prémont
argues,

[...] the tree of law is described, explained, and perceived through the organisational principles
which have the remarkable characteristics of being essentially metaphoric in nature. There are
four organisational, structural sub-metaphors, which directly contribute to the elaboration of
the great metaphor of the tree: law is in constant evolution or adaptation; it draws its content
from precise roots or sources; it is multiplied and differentiated in branches; the legal norms are
organised in a form of hierarchical pyramid.®

The idea of a tree metaphor is that the trunk of a legal order maintains and connects all
the branches of law serving in such a way a common and unifying backbone for the whole
normative system. Each branch of law belongs to a legal tree and cannot exist or develop
separately. The same applies to the trunk: being deprived of branches it simply perishes. The
tree metaphor, therefore, represents a legal order as an ontologically holistic entity, in which
everything is interconnected and based on some stable and certain ground.

International law, also, is often seen from such a holistic perspective. Bruno Simma
assumes that the debates around the fragmentation of international law — which he considers
to be the process of its “branching” — have reached the point where there seems to be an
agreement that different regimes in international law, however independent they are, “cannot,
at least not completely, ‘contract out’ of, decouple themselves, from, the system of general
international law.”” Robert Jennings, while approaching the holistic vision of international
law from a geographical, rather than normative perspective, also emphasises the links of

7 See Harold J. Berman, Law and Revolution: The Formation of the Western Legal Tradition, 2nd ed.
(Cambridge: Harvard University Press, 1995).

8¢[...] l'arbre du droit se décrit, s’explique et se comprend a partir de principes organisationnelles qui
ontlaremarquable caractéristique d’étre de nature essentiellement métaphorique. Ces sous-métaphores
organisationnelles, structurantes, qui contribuent directement a1’élaboration de la grande métaphore
de I'arbre, sont au nombre de quatre: le droit est en constante évolution ou adaptation; il puise son
contenu & des racines ou a des sources précises; il se multiplie et se différencie en branches; les normes
juridiques s'organisent sous la forme d’une pyramide hiérarchique.” Marie-Claude Prémont, Tropismes
de Droit: Logique Métaphorique et Logique Métonymique Du Langage Juridique (Montréal: Liber, 2003),
26. Hereinafter, the translations from French are mine.

? Simma, “Universality of International Law,” 275.
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validity between the “branches” of regional sub-systems of international law and the “trunk”
of general (or universal) international law: “universality does mean [ ... ] that such a regional
international law, however variant, is a part of the system as a whole and not a separate
system, and it ultimately derives its validity from the system as a whole”"°

The diversification and “branching” of international law can thus be seen either ratione
materie or ratione loci. In the first case it relates to the connection between general international
law and legal regimes, or, more broadly, substantive areas of international law (such as
international human rights law, international environmental law, international trade law,
etc.). Here, general international law as being relevant to the legal order as a whole is opposed
to “particular” international law regulating specific issues. In the second case, it relates to
the issue of general international law being geographically universal as opposed to the
regional sub-systems of international law, or simply regional norms of international law. For
both cases, nevertheless, proliferation, diversification, “branching” of international law is
perceived as no more than a natural process of its development.

The tree of law metaphor, therefore, reflects a presumption of systemic and even
hierarchical nature of law. As Hans Kelsen famously claimed, “the legal order [ ...] is
therefore not a system of norms coordinated to each other, standing, so to speak, side by
side on the same level, but a hierarchy of different levels of norms.”"! Indeed, when looking
ata tree one can always trace each particular leaf’s connection to the trunk through the chain
of twigs, sub-branches, and branches."” Once a leaf or a branch gets detached from a tree, it
stops being a part of a system and dies due to the lack of vivifying validity, just like a norm
cannot exist outside a normative order.” Jorg Kammerhofer observes that “this hierarchy
is the dependence of one norm upon another norm for its validity” and “since that
dependence is one-sided, it makes sense to call the dependent norm a ‘lower’ norm and the
norm it depends upon the ‘higher’ norm.”**

Another necessary consequence of the tree of law metaphor is that it implies a functional
separation between the trunk and branches. Even though they consist of the same
(normative) “material,” they nevertheless have distinct purposes and manifestations. The
trunk is what connects the leaves and branches to the roots of social reality, and in this role,
it acts as a growing point of law; no branch can start growing on its own, separately from
the trunk. The trunk also maintains the unity of the legal tree; it does not let it fall apart. An
interesting feature of a tree mainly related to the trunk is so-called secondary growth that

!9 Robert Jennings, “Universal International Law in a Multicultural World,” in Liber Amicorum for
Lord Wilberforce, ed. Maarten Bos and Ian Brownlie (New York: Clarendon Press, 1987), 41 (emphasis
added).

! Hans Kelsen, General Theory of Law and State, trans. Andreas Wedberg (Cambridge: Harvard
University Press, 1946), 124.

12 bid, 115.

13 1bid, 113.

14J6rg Kammerhofer, Uncertainty in International Law: A Kelsenian Perspective (New York: Routledge,
2011), 108.
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causes a tree’s widening and thickening, as opposed to the primary growth which results in
twigs and branches division and elongation. The function of secondary growth is to make
a tree less subject to the winds, but also to make the trunk and branches stronger and able
to carry more weight. A young tree is flexible and can easily bend; it makes it adaptive but
physically weak, because of lack of the secondary growth.

Could it not be the case then that a functional separation between the trunk and branches,
as well as the primary and the secondary growth which stands for their structural differences,
resemble the idea of law having two distinct but interlaced sets of rules? One set is about
regulating behavior — these are the twigs and leaves which constitute the most visible and,
in fact, the most important for the every-day “users,” parts of law; these rules appear as
aresult of the primary growth. And the second set is about making this primary growth less
subject to the threats of the environment, addressing, so to speak, the inherent defects of
primary growth: its excessive flexibility, inability to carry a big mass of norms, etc. Does not
it somehow resemble a theory of primary and secondary rules as developed by Herbert
Hart?' Basically, secondary rules in legal orders address similar structural issues as secondary
growth in trees: they both provide for a more stable, thick, unified, and less vulnerable
system.

What are the relations between the primary and secondary rules as parts of a legal tree?
In his book, Herbert Hart on several occasions sounds as if the introduction of secondary
rules to an existing normative order turns such normative order into law. The mere title of
chapter V of Hart’s The Concept of Law (“Law as a Unity of Primary and Secondary Rules”) may
be read to mean that for a normative order to count as law it must have secondary rules which
are therefore the markers of transition from not-yet-law to law. Also, he writes, for example,
that “the introduction of the remedy for each defect [of a social structure consisting only of
primary rules] might, in itself, be considered a step from pre-legal world into the legal world.”*¢
Over and above this, he argues that legal system exists under two basic conditions: (1) when
there is a general obedience by citizens and (2) when there is acceptance of secondary rules
by officials.'” Such dualism, he notes, “is merely a reflection of the composite character of
alegal system as compared with a decentralised pre-legal form of social structure which consists
only of primary rules”'® These passages from The Concept of Law may open a door for seeing
law as necessarily being constituted from both primary and secondary rules with the functional
separation they imply;'* however such an interpretation is not fully correct.

Such areading of Hart entails that secondary rules act as the trunk that is becoming thicker
due to the secondary growth: they provide for identification, creation, and application of

1S Herbert L. A. Hart, The Concept of Law, 2nd ed. (Oxford: Oxford University Press, 1994), ch. S.

1 Ibid, 94 (emphasis added).

7 Ibid, 116.

18 Ibid, 117 (emphasis added).

' In fact, sucha reading of Hart is quite spread. For example, it lays at the roots of Dworkin’s criticism of
legal positivism. Ronald Dworkin, Law’s Empire (Cambridge: Belknap Press, 1986); Ronald M. Dworkin,
Taking Rights Seriously (London: Duckworth, 1977).
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primary rules located in branches. Therefore, if there is no solid trunk of secondary rules,
the branches and twigs of primary rules weaken, which jeopardises the unity of alegal order.
And since in the last chapter of his book devoted to international law, Hart claims that [ ... ]
international law not only lacks secondary rules of change and adjudication which provide
for legislature and courts, but also a unifying rule of recognition specifying “sources” of law
and providing general criteria for the identification of its rules,” this supposedly means
that he denies that international law has a trunk which provides for a formal coherence and
consistency. Such reconstruction of Hart is widely used in international legal scholarship
and serves a common starting point for criticism of his ideas about international law.*! Many
international lawyers claim that Hart failed to recognise the unity of international law and
insist instead that international law has both the branches of primary rules and the trunk of
secondary rules. For example, Pierre-Marie Dupuy argues that “[ ... ] international law
constitutes a legal order in formal meaning because it is provided with a system of secondary
rules, and, especially, secondary rules of creation.”** Oriol Casanovas insists that “public
international law is a legal system the unity of which derives, in the first place, from the
structure maintained between the rules which make it up: primary rules and secondary
rules.”?® Karel Wellens assumes that the union of primary and secondary rules “[ ... ] has
always been influential in the international legal order.* Thus, from the perspective of
international legal scholarship, international law does constitute a legal system and resembles
the same normative structure as one of the domestic legal orders.

Some might object that such a tree metaphor sees international law as much more solid,
dense, and twisted than it really is. First of all, such a vision of international law distorts the
historical picture of how this normative order developed. It was not a steady growth of “the
trunk” of customary rules from “the soil” of international relations, but rather spontaneous

**Hart, Concept of Law, 214.

! See, for instance, Ian Brownlie, “The Reality and Efficacy of International Law,” British Yearbook
of International Law 52, no. 1 (1982): 1-8; Jeremy Waldron, “International Law: ‘A Relatively Small
and Unimportant’ Part of Jurisprudence?” in Reading H. L. A. Hart’s the Concept of Law, ed. Luis
Duarte d’Almeida, James Edwards, and Andrea Dolcetti (New York: Hart Publishing, 2013),209-24;
Jean d’Aspremont, “Herbert Hart in Today’s International Legal Scholarship,” in International Legal
Positivism in a Post-Modern World, ed. Jorg Kammerhofer and Jean d’Aspremont (Cambridge: Cambridge
University Press, 2014), 114-50; Jason A. Beckett, “The Hartian Tradition in International Law,”
Journal Jurisprudence 1 (2008): 51-83; Mehrdad Payandeh, “The Concept of International Law in the
Jurisprudence of H. L. A. Hart,” European Journal of International Law 21, no. 4 (2010): 967-95.
22“[...] le droit international constitue bien un ordre juridique au sens formel parce qu’il est doté d’un
systéme de normes secondaires, et, notamment, de normes secondaires de production.’ Pierre-Marie
Dupuy, L'Unité de L'Ordre Juridique International: Cours Général de Droit International Public, vol.
9, Collected Courses of the Hague Academy of International Law (The Hague: Martinus Nijhoff
Publishers, 2003), 119 (emphasis added).

2 Oriol Casanovas, Unity and Pluralism in Public International Law, trans. Francis Barret (The Hague:
Martinus Nijhoff Publishers, 2001), 249.

**Karel C. Wellens, “Diversity in Secondary Rules and the Unity of International Law: Some Reflections
on Current Tends,” Netherlands Yearbook of International Law XXV (1994): 32.
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flashes of normativity in different parts of the world, on distinct matters. Pierre-Marie Dupuy
observes that unity and universality of international law is a recent development, and
particular international legal orders had effectively developed before being federated into
one general international legal order.” André de Hoogh also claims that today, “if a number
of political entities within a region [ ... ] were to come to [ ... ] agreement that they would
be bound by rules established by covenants or by practice recognised as law, such regional
law would not of necessity need to rely for its validity on some overarching (global) legal
system.””® International law has not always been a unified legal order, and the same to a large
degree also applies to many domestic legal orders. And indeed, the presumption of the
existence of some general “trunk” of the international legal order may be disputed as long
as regional subsystems of international law may in fact build on the criteria of validity that
may not be accepted as general or universal, such as, for instance, Islamic law.*’

These considerations inevitably raise the question of whether there actually is something
in international law that acts as its “trunk”? As it seems, there can be two conditions regarding
the functions of this part of a legal tree. First, the trunk should be “general” in a sense of its
unifying and supporting function regarding the branches. Second, the trunk should be
superior to the branches in terms of the normative hierarchy — the trunk is to perform the
function of validation of the rest of norms. In such a way, a candidate being able to fulfil the
functions of the trunk should be either overarching and wraparound, or hierarchically
superior in relations with branches.

The first possible candidate is what is usually being referred to as “general international
law,” since it is opposed to particular conventions and legal regimes and exists as an
overarching body of norms. General international law is universal,*® in a sense that it is
“recognized as a valid and applicable law in all countries, whatever their cultural, economic,
socio-political, or religious histories and traditions.”* This traces back to Kelsen who wrote
that “the norms of general international law claim permanent validity without any norm
limiting this claim.”*° In this sense, general international law may indeed look like the trunk
of the tree of international law: it is overarching, i.e., no branch of international law can grow

*» Dupuy, L'Unité de L'Ordre Juridique International, 86.

*¢ André de Hoogh, “Regionalism and the Unity of International Law from a Positivist Perspective,” in
Select Proceedings of the European Society of International Law, ed. M. J. Aznar and M. E. Footer (Oxford:
Hart Publishing, 2016), 57.

*’Michele Lombardini, “The International Islamic Court of Justice: Towards an International Islamic
Legal System,” Leiden Journal of International Law 14, no. 3 (2001): 665-80. See also discussion on
Sharia as a validating criterion of international law for Islamic countries in Mario Prost, The Concept
of Unity in Public International Law (Oxford: Hart Publishing, 2012), 106-25.

8 Lassa Oppenheim believed that the name of general international law “must be given to the body of
such rules as are binding upon a great many States, including the leading Powers,” and thus “general
international law [...] has a tendency to become universal international law.” Lassa Oppenheim,
International Law: A Tretise, 7th ed., vol. 1. Peace (London: Longmans, Green and Co, 1948), 4-S5.

** Jennings, “Universal International Law,” 41.

3 Hans Kelsen, Principles of International Law (Clark: The Lawbook Exchange, 2003), 95.
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“outside” of it; and it claims universal validity, i.e., it performs the function of validation of
any other layer or group of norms.

However, general international law does not constitute a dense or clearly distinguishable
set of norms, and, as the International Law Commission stressed, there is no well-articulated
or uniform understanding of what this term might mean.* Even though it can be approached
as constituting general customary law and general principles of law,* it is sometimes seen
as a system of principles, rules, and standards,* or even as a combination of customary
international law and “general multilateral treaties,”* sometimes referred to as traités-lois as
opposed to traités-contrats. General international law can also be seen as an embodiment of
the community interests as distinct from the individual States interests.> Overall, in regard
to general international law, there is no consensus even on whether it consists of customary
rules exclusively or may also include treaties and/or general principles of law.

Another problem regarding general international law as exercising the function of the
trunk of the tree of international law is that not all its norms are secondary. Putting it
generally, not all of its norms perform the function of validation of other norms of
international law thus creating a hierarchical chain. Certainly, norms on treaty law-making,
statehood, identification of customary international law, etc., do perform such a function.
But many other norms constituting the body of general international law do not, and they
may be ordinary, even though universally valid, primary rules (such as the prohibition of
aggression, or the freedom of the high seas). Even if one accepts that the condition of the
overarching character is fulfilled by general international law, it cannot be said the general
international law generates the validation chain, as it only partly consists of secondary
rules.

A crucial point with regard to the idea of the trunk as representing the body of secondary
rules, is that in international law secondary rules do not function in a way which would allow
to declare international law a legal system. The vein of reasoning behind the trunk approach
is that in a legal order which is becoming more and more complex, with many overlapping
or even conflicting regimes, there is on other way of perceiving and maintaining the unity
of international law apart from looking at the existence of an invariable set of rules that are
of structuring function, i.e., secondary rules. In this regard, the view of Mario Prost deserves
full endorsement when he claims that

! “Report on Fragmentation of International Law: Difficulties Arising from the Diversification and

Expansion of International Law — Finalized by Martti Koskenniemi” (International Law Commission
2006) UN Doc A/CN.4/L.682 para 493(3).

321bid, para 174, 194.

33 Riidiger Wolfrum, “General International Law (Principles, Rules, and Standards),” Max Plank
Encyclopedia on Public International Law, April 17, 2018, https://opil.ouplaw.com/view/10.1093/
law:epil/9780199231690/1aw-9780199231690-e1408

3* Grigori Tunkin, “Is General International Law Customary Law Only?” European Journal of International
Law 4 (1993): 539-40.

35 Alexander Orakhelashvili, Peremptory Norms in International Law (Oxford: Oxford University Press,
2008), 8.
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the mere existence of secondary rules is not sufficient to prove the existence of a unitary and
autonomous system of law. The effective existence and integrity of a system of law, Hart claims,
rests ona certain relation or rapport to law. Hart insists, in particular, on the fact that secondary
rules must be effectively “internalised” by the system’s officials.

In international law, there is no a unified system of officials, who are, according to Hart,
the main addressees of the secondary rules.”” In such a way, even if one assumes that the
mere existence of the secondary rules is enough to claim that they as the structuring trunk
of international law; it still remains unclear under what criterion this trunk of secondary
rules can be thought of as got universally accepted by the officials.

Since the criterion of generality did not work, maybe the criterion of hierarchy might
help? Thus, another candidate for being the trunk of international law are peremptory norms
or the rules of jus cogens. A peremptory norm is “accepted and recognized by the international
community of States as a whole as a norm from which no derogation is permitted and which
can be modified only by a subsequent norm of general international law having the same
character.”*® Rules of jus cogens are of greater legal force than the rules of non-peremptory
character, and therefore if a treaty conflicts with a peremptory norm at the time of its
conclusion, such a treaty is void. However, does such a greater legal force of the peremptory
norms necessarily create the relationships of validation between them and ordinary rules
of international law? Even though peremptory norms are of a higher legal force regarding
ordinary norms of customary international law or norms of treaties, they do not validate
these ordinary norms. An ordinary norm of international law does not derive its validity
from the body of peremptory norms, but it loses its validity if it contradicts a peremptory
norm. In such a way, peremptory norms are not the sources of the validity of other norms,
but rather opposite; they can be the source of their invalidity.* In such a way, their superiority
in legal force is a consequence of their substantive nature, rather than of their formal
features.*

The same, although on different grounds, can be said about the “constitutional” character
and therefore supreme legal force of the UN Charter. Art. 103 of the Charter, which states
that “in the event of a conflict between the obligations of the Members of the United Nations
under the present Charter and their obligations under any other international agreement,

their obligations under the present Charter shall prevail,”*" is often invoked as evidence of

3¢ Prost, Concept of Unity, 87.

37 On this point, see David Lefkowitz, “What Makes a Social Order Primitive? In Defense of Hart’s
Take on International Law,” Legal Theory 23, no. 4 (2017): 258-82.

3% Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January
1980) 1155 UNTS 331 art S3.

¥ de Hoogh, “Regionalism and the Unity,” 63; Orakhelashvili, Peremptory Norms, 205-6.

*ILC, ‘Reports of the International Law Commission on the second part of its 17th session and on
its 18th session’ (3-28 January 1966) UN Doc A/6309/Rev.]. Yearbook of the International Law
Commission (1966, Vol. I1), 248.

# Charter of the United Nations (adopted 24 October 1945), art 103.
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its supreme legal force.*” At the same time, it is also persuasively argued that this provision
is merely a conflict clause rather than a hierarchy clause.* Even some of those scholars who
argue in favour of treating the UN Charter as the world constitution admit that it may be
a material constitution, rather than a formal one,* i.e,, its rules do not have an a priori
supreme legal force over the rest of international law, even though they may be seen as more
important or essential.

Taken all together, there seems to be an argument that seeing international law as a tree
with all the conceptual implications of this metaphor is not feasible. Such a view, even if
being somewhat productive in explaining the domestic law, creates too many Procrustean
beds for international law. Even admitting that general international law or peremptory
norms perform a function of a trunk is not enough for a full employment of the tree-like
vision of international law. Besides, lack of a formal normative hierarchy which would provide
for both superiority and validation of norms leaves little room for the applicability of this
metaphor.

Il. On Stars and Constellations: International Law as a Starry Sky?

Seeing international law as a tree inevitably runs into many questions. This metaphor
exaggerates the level of its structural consistency and contingency of different parts of the
international legal order. It is quite doubtful whether international law has some sort of
a “trunk” or whether its “branches” are clearly distinguishable. And even though there can
be an element of hierarchy in international law, this hierarchy is rather situational and not
formally predetermined by reference to source; it is dependent on the content and substantive
character of a particular rule rather than on its formal features or source. The metaphor of
a tree makes international law appear more as it should be rather than as it actually is.

As an opposition to the tree-like image of international law; it can be reasonably argued
that in international law “each treaty is an island of its own and [ ... ] rules of customary
international law may in certain ways be grouped together in a functional sense [ ... ] but
with little attempt made to enhance the coherence between such fields.”* In this regard,
international law is merely an umbrella-notion used to overarch a multiplicity of international
legal regimes created by states with no intention of having a coherent system of norms at
the global scale. The horizontal nature of international law leads to a situation where “treaties

# Michael W. Doyle, “Dialectics of a Global Constitution: The Struggle over the UN Charter,” European
Journal of International Relations 18, no. 4 (2012): 601-24; Pierre-Marie Dupuy, “The Constitutional
Dimension of the Charter of the United Nations Revisited,” Max Planck Yearbook of United Nations
Law 1, no. 1 (1997): 1-33; Bardo Fassbender, The United Nations Charter as the Constitution of the
International Community (Leiden: Martinus Nijhoff Publishers, 2009).

# Andreas Paulus and Ruben Leif3, “Art. 103,” in The Charter of the United Nations. A Commentary, ed.
Bruno Simma et al., 3rd ed., IT (New York: Oxford University Press, 2012), 2137.

* Nicolas Onuf, “The Constitution of International Society,” European Journal of International Law S,
no. 1 (1994): 16-18.

* de Hoogh, “Regionalism and the Unity,” 56.
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and custom come about as a result of conflicting motives and objectives — they are ‘bargains’
and ‘package-deals’ and often result from spontaneous reactions to events in the
environment.”*¢

In such a view, international law looks more like a disorder, a scattering of norms in an
ocean of lawlessness, and its different parts have little connection to each other or to
something that acts as “trunk.” An overwhelming majority of international treaties in the
world are bilateral treaties, and only a small number of these have or can potentially have
a universal effect.” Even customary international law that is supposed to have universal
validity is claimed only to be effective and perform the regulative function for a small amount
of states:

customary international law can reflect genuine cooperation or coordination, though only
between pairs of states or among small groups of states. Other times, customary international
law may reflect self-interested state behavior that, through coercion, produces gains for one state
and losses for another. Much of customary international law is simply coincidence of interest.*®

In this regard, international law seemingly does not have a solid body of norms that act
as a united and coherent legal front, but rather something amorphous, volatile, and sparse.
Moreover, those sparks of normativity which supposedly constitute international law are
results of political processes, but unlike in domestic setting, international law and
international politics do not always have a clear separation line. Since international law is
merely a set of dots of normativity, the borders of such dots are determined by the background
of politics and morality. Such a claim, typical for critical approaches to international law,
disputes the mere idea of international law having some borders since they are entirely
dependent on political and moral arguments used in a “legal” way.*’ Critical legal studies in
international law made it clear that in international law, traditional liberal doctrines based
on the separation of law from politics and morality cannot work, and their project involved
“[...] pointing at the openness, contradictions and structural biases hiddenin [ ... ] doctrines,
rules and interpretations, and extending realism to the point of seeing law as left to the
unguided discretion of judges or other decision-makers, as ‘politics”*° Hence, not only the

6 Arnold Pronto and Michael Wood, eds., “Fragmentation of International Law,” in The International
Law Commission 1999-2009, Volume IV: Treaties, Final Draft Articles, and Other Materials (New
York: Oxford University Press, 2010), 641.

7 Prost shows that a purely quantitive analysis of contemporary international law gives quite illustrative
numbers: 70 to 75% of the treaties in the world are bilateral treaties, and only 10% of international
treaty law has a universal or potentially universal scope. Prost, Concept of Unity, 36.

*#Jack L. Goldsmith and Eric A. Posner, The Limits of International Law (New York: Oxford University
Press, 2005), 225.

# See David Kennedy, International Legal Structures (Baden-Baden: Nomos, 1986); Martti Koskenniemi,
From Apology to Utopia: The Structure of International Legal Argument (Cambridge: Cambridge University
Press, 2006).

3% Siegfried Wiessner, ed., General Theory of International Law, vol. 1, American Classics in International
Law (Leiden: Brill Nijhoff, 2017), 57.
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small dots of normativity are rare, but they also appear as continuations of, and shaped by,
politics.*' Different political powers employ their vision of international normativity and
impose this vision on the whole unity of international law. Thus, one might recall “Western”
and “Soviet” international law opposed not only as political programmes but also as visions
of the very same legal order. Today, though, “the structure [of international law] provided
by the East-West confrontation was replaced by a kaleidoscopic reality in which competing
actors struggled to create competing normative systems,”> and this kaleidoscopic reality is
conceptually opposed to the view that international law is a definable whole. As a result, “in
today’s interconnected world, the map of international law looks increasingly like a mosaic
of disconnected pieces: shaped by many hands, interpreted by many voices, colored by
numerous contexts, made up of a huge variety of materials.”**

Since international law is an open, uncertain, almost transparent net pierced by international
politics and morality, with no obvious structure, and its norms are rather rare dots against
amuch bigger background of lawlessness, would it not be reasonable to reject the tree metaphor
for good and say that international law is just like a starry sky? Rare dots of stars are surrounded
by dark emptiness, like a scattering of norms of international law here and there are obvolute
by an unstable, shifting, elusive matter of international politics. In this perspective, international
law is much more absent than it is present; in the night sky of the global order there are too
few normative dots of stars and there is too much “emptiness” of politics.

An important feature of such a view of international law is that it is of a boldly state-centric,
or, more broadly, subject-centric nature. For if one claims that international law’s presence
is confined to a set of rare dots of light against the dark background of the night sky, it implies
a radicalisation of the Lotus principle: in the absence of clear prohibitions, a state must be
assumed free.** In other words, the actual existence of international law is intrinsically limited
by relatively high “pedigree test” concerning rules of customary international law, treaties,
general principles of law, and other secondary sources. Apart from these shiny dots of
proven-to-be-norms, there should be nothing to count as international law. In this regard,
a relatively rare presence of stars in the night sky is a consequence of the dominance of
emptiness in the universe. International law is quite like this; it consists only of what states

3! This, however, should not be taken as an a priori bad or unwanted state of affairs. For instance, Jan
Klabbers by emphasising the relevance of Hannah Arendt’s ideas for international law, shows that
a “pure” meaning of politics (akin to a “pure” meaning of law in Kelsenian manner) implies “a politics
stripped of all attempts by individuals to promote their own interests.” Such “pure” politics is fragile
and therefore requires islands of normality shaped by promises. These islands, though, should not be
many, as “an overdose of promises means that they lose their binding force.” Jan Klabbers, “Possible
Islands of Predictability: The Legal Thought of Hannah Arendt,” Leiden Journal of International Law
20, no. 1 (2007): 5-9.

5> Martti Koskenniemiand Piivi Leino, “Fragmentation of International Law? Postmodern Anxieties,”
Leiden Journal of International Law 15, no. 3 (2002): 559.

33 Kalypso Nicolaidis and Joyce L. Tong, “Diversity or CacophonyThe Continuing Debate over New
Sources of International Law,” Michigan Journal of International Law 24 (2004): 1350.

S+ The Case of the S. S. “Lotus” (France v. Turkey) (Judgment) 1927 PICJ Rep Series A No. 10.
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agreed to consider as law, nothing more, nothingless. This implies that international law has
a “punctiform” structure; its appearance is concentrated around particular issues rather than
evenly spread all over the night sky of international relations.* For a curious observer who
looks at the starry sky above, international law appears as a result of infrequent flashes of
normativity. Such an observer might justly say that this sparseness of international law makes
it very delicate and vulnerable.

The state-centric character of the starry-sky metaphor of international law also manifests
itself in how states perceive international law. As an aftermath of a sparse nature of
international law and the fact that most of the treaties and customary rules have a limited
scope both ratione personae and ratione loci, “each state has a unique set of legal obligations
as a consequence of its past statements and actions and it cannot be said that treaty
commitments apply equally to all states.”*® Therefore, each state sees international law from
its own perspective; in fact, international law looks differently for each and every state. People
in different parts of the world cannot see the whole picture of a starry sky either; there can
be no-one who is able to see all the stars at once. In this regard, international law is very
difficult to grasp in one sight; one might need to employ quite sophisticated devices to make
this possible, such as systemic integration.*’

Apart from purely locational reasons, international law’s image varies depending on
cultural peculiarities. Anthea Roberts claims that “what counts as international law depends
in part on how the actors concerned construct their understandings of the field and pass
them on to the next generation,”® or, as Carlo Focarelli puts it, “international law does not
exist ‘in itself, regardless of the knowers and their idiosyncrasies and interests.”* Jean
d’Aspremont even argues that “international legal scholarship has become a cluster of
different scholarly communities, each using different criteria for the ascertainment of
international legal rules.”® In other words, not only states see different normative stars above,
but they also tend to interpret them quite diversely. Moreover, such interpretations may
depend on specific political situations, and thus states’ adherence to and repudiation of
international law is merely a function of their politics. States may apply a more holistic and
universalistic vision of international law when it fits their goals, or they may ignore some
critical connections between norms when this connection is unwanted. They may constantly
switch from one interpretation of international law to another.”

53 The idea of the punctiform structure of international law was first expressed be Paul Reuter. See Paul
Reuter, Organisations Européennes (Paris: Presses universitaires de France, 1965), 216.

56 Tan Hurd, “Three Models of the International Rule of Law,” Eidos 23 (June 1,2015): 43.

$7 For discussion, see Panos Merkouris, Article 31(3)(C) VCLT and the Principle of Systemic Integration:
Normative Shadows in Plato’s Cave (Leiden: Brill Nijhoff, 2015).

58 Anthea Roberts, Is International Law International? (New York: Oxford University Press, 2017), 2.

%9 Carlo Focarelli, International Law as Social Construct: The Struggle for Global Justice (Oxford: Oxford
University Press, 2012), 90.

% Jean d’Aspremont, Formalism and the Sources of International Law: A Theory of the Ascertainment of
Legal Rules, Oxford Monographs in International Law (Oxford: Oxford University Press, 2011), 3.

' Goldsmith and Posner, The Limits of International Law, 169.
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In such a way, a systemic image of international law is in constant change and dependent
on political motives. Since the normative structure of international law is determined purely
by a perspective adopted by a particular state, it can also be claimed that sometimes the stars
of international law are over-lighted by the light on the ground, by the light of the domestic
law. When having a powerful source of light nearby, one can hardly see the stars; the light
of domestic law can spoil the shining of the stars of international law, make them almost
invisible. Sometimes this can be good: light on the ground is much more illuminating than
abarely perceptible shine of the stars. In the same way, for instance, domestically implemented
standards of human rights are much more effective than merely formal participation in an
international human rights treaty. In this regard, the correlation between the stars above and
the light on the ground creates a specific interlacing normative process, which “forces states
to become more law-abiding by incorporating international law into their legal and political
structures.”®* But sometimes this can also be bad: it is quite common that lawyers are
reluctant in applying international law to domestic issues, even when such application is
justified. Why would a lawyer try to find a solution to a problem by squinting to observe the
faint light of the stars when she can simply bring it under a powerful lamp of domestic law?
Would it not be a simpler solution for her just to take into account the light radiated by
domestic bulbs — the kind of light she is most familiar and comfortable with?

Apart from being state-centric, the starry sky metaphor of international law may be quite
illuminating in terms of how a seemingly disconnected set of norms of international law
above is getting united into some structured order. While looking at the starry sky, people
not only see stars but also constellations (if they know where to look). All the constellations
we know do not reflect any actual connection between the stars. The groups of stars
associated with some mythological figures or simple every-day objects just happened to be
close enough for people to attach some meaningful concepts to them.

Could we say then that the constellations we see in the starry sky of international law are
just like different legal regimes and fields of international law? There is the Big Dipper of
international human rights law with a number of shiny conventional stars. And close to it,
there is the Small Dipper of international humanitarian law — pay attention to the Fourth
Geneva Convention, that’s the Polaris. Some constellations have a clear bright leader of
a particular star, say, UN Convention on the Law of the Sea is just like Sirius in the Canis
Major of the international law of the sea. The Southern Cross, however, consists of the stars
with almost no difference in brightness, like the stars in the constellation of international
criminal law. Each norm of international law is inscribed into the system of a constellation,
which appears to be like legal regimes and “branches” of international law.

What is important is that there is nothing in constellations beyond our imagination and
social conventions about calling those seven stars above the equator the Orion and those
four stars in the South the Southern Cross. What makes them appear as constellations is
our perception alone. All these stars in which we see some figures do not have any actual

%2 Harold Hongju Koh, “Transnational Legal Process,” Nebraska Law Review 75 (1996): 206-7.
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relations; they fly through the space at an enormous distance from one another. Seeing
international law in this manner largely relates to the idea that law as such constitutes a unity,
a whole, a system, only due to our intellectual efforts of interpreting it in such a way. And
such an approach also presumes that international law looks different depending on what
interpretation of the supposed “branches” and “fields” is used. Just the same way as some
cultures recognise a dipper in the seven stars shining in the North, whereas others a bear,
abucket, a carriage, even a coffin, a systemic image of international law also depends on the
cultural, historical, gender, racial, etc., perspective.

From this follows that the dominant image of international law as imposed by the Western
states is not the only one available, as it ignores the Third World states vision of international
law;® or that the image of international law represents only a male’s point of view on
international law, which should at least be supplemented by a feminist perspective,* etc. In
the same vein, the Islamic approach to international law on human rights is different from
the European one; the Western view on international trade differs from the one of China and
India; international environmental law in the First World looks unlike that in the Third World.

As a consequence, in a quite paradoxical way, a mosaic, sparse, disorganised, dependent
on many perspectives picture of international law turns from being explicitly state-centric
to being radically pluralistic. At some point it becomes obvious that international law as
such does not have its own face or common appearance; each more or less representative
group with a specific social identity may claim its rights for a particular image of international
law and a picture of its normative constellations. In such a setting, when the starry sky of
international law allows for multiple collaged, pluralised constructions and perceptions,
a question may arise: where is the place for general international law? There are no
constellations which are visible from all parts of the world; even the most universally
recognised custom may, therefore, reflect only a particular parochial view on what
international law is or should be. At the same time, a parochial view of a concept may be
universalised through acceptance.® Would it not then be reasonable to say that general
international law is represented by the constellations which are universally recognised, i.e.,
which do not depend on the cultural differences? Is this not the meaning of universality
applied to general international law? In such a view, general international law is not merely
a set of constellations comprised of the customary stars, but also a universally accepted
convention according to which these constellations are recognised.

¢ Bhupinder Chimni, “Third World Approaches to International Law: A Manifesto,” International
Community Law Review 8, no. 1 (2006): 3-27.

*Hilary Charlesworth, Christine Chinkin, and Shelley Wright, “Feminist Approaches to International
Law,” American Journal of International Law 85, no. 4 (1991): 613-4S.

% Joseph Raz provides an illuminating account on how the transition from parochial to universal
happens by assuming that it is possible to have law without any concept of law or legal system. This
leads him to a conclusion that the general theory of law is in principle available in the sense that it can
be a result of a reduction of the concepts to the practices. See: Joseph Raz, “Can There Be a Theory
of Law?” in The Blackwell Guide to the Philosophy of Law and Legal Theory, ed. Martin P. Golding and
William A. Edmundson (Oxford: Blackwell Publishing Ltd, 2008), 324-42.
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The status of general international law is therefore also purely constructed and appears
as a result of an additional layer of meaning. First, we construct a meaning of some group
of normative stars which happened to be neighbours. Say, people discerned an outline of
adipper (or bear, or coffin) in seven stars in the Northern sky, just like lawyers put conventions
and customary rules related to human rights under an umbrella-concept of international
human rights law. Second, for this area of international law to become a part of general
international law, such an umbrella-concept should be universalised, i.e., gain general
acceptance. In other words, what makes general international law general is the existence of
an additional layer of a constructed meaning attached to constellations in the sky already
recognised by some states. Such an additional layer performs a coordination function and
simplifies the communication between different perspectives of a particular area of
international law. Not only states see some constellations in the starry sky, but they also
agree on the fact that this sight is perceived universally and thus making it general. In such
a way, international law can become general, but it is never general initially.

The metaphor of a starry sky can illuminate some peculiarities of international law which
cannot be recognised from a perspective of the metaphor of a tree. However, where the
tree-like approach to international law runs to the extremes of exaggerating its coherence
and systemic unity, the starry sky-like approach runs to another extreme by making
international law too elusive by blurring and washing out its picture. International law within
such view is impossible to grasp; it turns out that there is no international law as such, only
separate norms which are connected or disconnected depending on present-day conditions,
political climate, cultural peculiarities, and professional background of a spectator.
International law is thus left deconstructed with no instruction given of how it can be
reconstructed. There is nothing to say about international law, only about what it might or
might not seem to be. This leaves little room for the authority of international law. What
kind of authority can there be if international law is merely a kaleidoscope or cacophony of
competing interpretations and meanings, and their weight depends almost exclusively on
political (ir)rationality and narrow actor-centred interpretative perspectives?

lll. Looking for a Middle Ground: Stars, Planets, and Galaxies

International law is known for its lack of a harmonious and well-composed normative
structure. Some suppose that this constitutes its biggest weakness, as it makes international
law less effective and dispersed; whereas others assume that, in fact, it is a strength, as it
makes international law more adaptive and pluralistic. But whoever is right, the fact is that
all different conventions, rules of customary international law, decisions, resolutions,
declarations and so forth exist in a common space determined by specific use of language
and of the attitude international actors’ towards these pieces of normativity. The mere ability
to think of international law as of something separate enables its perception as a whole.®

¢ As Martti Koskenniemi puts it, the meaning of expressions — such as international law— “are like
holes in a net. Each is empty in itself and has identity only through the strings which separate it from
the neighbouring holes.” Koskenniemi, From Apology to Utopia, 8-9.
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The lack of a well-defined, slim, and harmonious tree-like structure, though, does not
mean the lack of any structure whatsoever. International law does not know a formal
hierarchy of norms, or at least not of the same type as in domestic law. Its institutional
representation through decision-making bodies is uneven and discrete. Some norms of
international law are supported through international organisations, whereas many exist on
their own. All this makes international law quite irregular in its appearance and functioning,
Some international legal instruments are more weighty than others in a sense that they
attract commitments and endorsements, define the normative agenda of international
community, and determine the development of international law. The European Convention
on Human Rights, for instance, is a major point of gravity in the international law of human
rights, and the practices, opinions, judgments around this Convention have an impact on
areas of international law that do not directly fall under its scope. The UN Charter is a treaty
that prevails over other treaties in a case of a conflict, and it established the system of the
United Nations — the most representative international organisation ever existed — which
makes it at least more important in a substantive meaning than probably any other treaty.
The practices, opinions, and judgments formed within and around the Charter as a normative
entity, including the jurisprudence of the International Court of Justice, also have their
significant weight and gravity.

International law is horizontal - this is a well-known characteristic which primarily means
that international law lacks a parliament, a government, and a hierarchical system of judiciary.
At the same time being a decentralised normative order also means the existence of many
different points of authority, none of which can be placed at the centre on the basis of some
formal features. Treaties concluded under the aegis of the UN are of the same normative
quality as treaties concluded between two states only. A judgment of the International Court
of Justice does not have a stronger legal force than the judgments of any other international
court or tribunal, even though only the ICJ is “the World Court.” Yet, again, some pieces of
international normativity become more important than others, some treaties form a new
agenda for an international order, whereas others are “just treaties.”

How to measure and explain all these nuances? Certainly, it is impossible to understand
this within a traditional paradigm of validity, in which all the legal instruments in international
law are of the same quality, and there is no way to say that one is higher than another.®” But
validity is not the only quality of law, and sometimes not even the most important one. In
international law, a variety of legal instruments, customary rules, judgments, opinions,
recommendations, etc., create their own gravitational fields. As Ronald Dworkin stressed,
judicial practice, as well as any particular judicial decision, has its gravitational force, which
means that judges, even when they disagree with previous judgments, should give them

 This is an approach commonly associated with the formalism in identification of the rules of
international law. See, for instance, Jean d’Aspremont, “Softness in International Law: A Self-Serving
Quest for New Legal Materials,” European Journal of International Law 19, no. S (2008): 1075-93.
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credit and consider them as having argumentative weight.® This argumentative weight
indeed acts as gravity: a judge should provide more weighty and convincing arguments to
overcome the influence of a previous judgment — just like a satellite should be sent into space
at high speed to be able to break out from Earth’s gravitational field. But of course, not only
planets have gravity. Planets are often surrounded by moons or smaller pieces of matter.
They themselves turn around stars, and stars are bound together by the gravity of a galaxy.
All the pieces of normativity of international law have their gravity in a sense that they cause
fluctuations of the matter by pulling decision-makers, states, and other actors, towards one
or another point of normativity. The idea of normative gravity serves the purpose of
emphasising the decentralised character of international law: since each piece of normativity
has its gravity, gravity as such is never concentrated in one and only one location.

All these references to gravity may signal that we have not gone too far from describing
international law as a starry sky. But the difference is that now we look at the stars of
international law not through the eyes of a particular actor, say, a state, but through the eyes
of a stand-aside observer who tries to unveil the relations between the stars as they are, and
not how they may or may not appear from a particular perspective. This stand-aside observer,
however, does not need to count himself as an “outsider,” or if put it in Hart’s words, as
someone, who “may, without accepting the rules himself, assert that the group accepts the
rules, and thus may from outside refer to the way in which they are concerned with them”®
Her perspective does not necessarily mean any strict separation between “insiders” and
“outsiders,” i.e. those who observe international law from the inside and occupy an internal
perspective (such as officials of states or international organisations), and those who try to
observe it from a “nowhere” position looking at international law as if it is somewhere “there,”
detached and delineated as a separate phenomenon (like legal scholars or political
philosophers).”

But how does the starry sky look like if we try to abandon a narrow subject-centered
perspective and accept a view of this stand-aside observer? From Earth, all the stars indeed
look like a mere scattering with no structure behind, and any systemic picture we may or
may not have depends on our interpretation alone. Yet going beyond such perspective gives
another picture. One might discover that stars are actually interconnected: they form quaint
groups, merge into intertwined conglomerates and, if one takes an even broader picture, are
consolidated into galaxies. Could it be the case then that international law and its normative
structure is like a galaxy? Why not say that stars of norms of international law constitute
awhole, a galaxy, but at the same time exist on their own? They can be smaller and bigger,
lighter and heavier, duller and brighter, which fits perfectly into today’s perception of

 Dworkin, Taking Rights Seriously, 111-23.

¢ Hart, Concept of Law, 89.

7°Here, I share Pauline Westerman’s criticism towards any strict separation of such kind of perspectives.
Pauline Westerman, “The Impossibility of an Outsider’s Perspective,” in The Objectivity in Law and
Legal Reasoning, ed. Husa Jaakko and Mark van Hoecke (Oxford: Hart Publishing, 2013), 45-66.
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international normativity as a matter of degree,”" a question of “more or less””* rather than
of “yes orno””?

Is not it the middle ground between claiming that norms of international law are tied
together like the parts of a tree and claiming that their relations are purely imaginary? The
gravity of normative stars creates links between them. Stars close by influence each other;
their overlapping gravitational fields makes them interdependent to a certain degree. Each
star exists on its own, yet its trajectory largely depends on the stars around it. Many stars
bound together by gravity may form conglomerates with no sharp borders. In the case of
the galaxy of international law, one might call these groups of normative stars areas or fields
of international law (like international human rights law, or international environmental
law). And indeed, it might be more convincing to treat areas of international law in such
a way rather than associate them with branches of a tree with a clear structure and high
density, or with constellations that are only the products of our imagination. The groups of
stars are uncertain, blurred, perplexed, and it may be unclear where one ends and another
one begins. The same for norms of international law: it might be difficult sometimes to
clearly separate one area from another, or to determine which norm from which area should
apply.

The normative stars in the galaxy of international law may exist in different forms. It does
not matter whether a norm appears as a treaty or customary rule, as a principle of international
law or other normative standard, or even as a piece of soft law — all stars are different. But at
the same time, there can be dissimilarities in how normative gravity appears depending on
the form of its embodiment. The normative stars of treaties are the easy cases; their borders
are usually sharp, coordinates certain, and their luminosity described in the handbooks. The
norms of customary international law, however, can be harder to identify. Customary
international law is less organised and more dispersed than the norms of treaties. Rather
than resembling stand-alone stars, customary international law is like the galaxy’s core —
tightly packed group of stars, hot gas, and dust; it is the brightest part of our normative
galaxy, it looks like a shining cloud around which the galaxy rotates. The body of general
international law is often uncertain: it does not have sharp borders which separate it from
the rest of the normative galaxy of international law, and its picture is blurred by dust and
flashes of unformed stars of would-be customary rules. The codification of general
international law allows one to clarify and set apart some parts of it by delineating a part of
customary international law, and thus, international treaties that are results of codification
of international law are the normative stars of the closest circle of the galaxy’s core.

7! See Richard R. Baxter, “International Law in ‘Her Infinite Variety’,” International and Comparative
Law Quarterly 29, no. 4 (October 1980): 549-66; Christine Chinkin, “The Challenge of Soft Law:
Development and Change in International Law,” International and Comparative Law Quarterly 38, no.
4 (October 1989): 850-66.

7> Koskenniemi, From Apology to Utopia, 393.

73 See Pauline Westerman, “Validity: Reputation of Rules,” in Legal Validity and Soft Law, ed. Pauline
Westerman et al. (New York: Springer, 2018), 165-82.
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General international law is the core of a normative order, which, however, loses its density
from the centre to the edges. In this regard, general international law, constituted from norms
of customary law mainly (or exclusively), is indeed omnipresent, but at the same time, its
impact may vary depending on how far a star is from the galaxy’s core. Therefore, general
international law may be felt quite intensively near some areas of international law, whereas
in some others its impact may be of a lower degree. Some distanced stars may experience
little influence of the galactic core of general international law, thus being more independent
and, to an extent, self-contained. This explains why some legal regimes formed around such
distanced normative stars may not constantly rely on customary rules concerning
responsibility, interpretation of treaties, etc.

The metaphor of a galaxy is also quite illustrative in terms of highlighting the relations
between different normative stars. Each norm of international law may be taken and
analysed on its own, but at the same time the closer the distance between them becomes,
the more interaction it produces. It is the same with stars: the smaller the distance between
stars gets, the more gravitational interactions arise. Stars may even compete with each
other and experience each other’s gravitational fields. These fields may overlap and an
object unlucky enough to get in this overlap would be pulled in different directions — just
like decision-makers in international law can be torn between two or more points of
normative gravity that prescribe dissimilar or even contradictory standards of behaviour.
This is exactly what the problem of fragmentation is all about: the more normative stars
we get, the more gravitational conflicts we potentially face. In this regard, fragmentation
may also have a positive side: because of fragmentation, the significance of international
law has grown, and it regulates more and more fields which before were left solely to
foreign policy or domestic jurisdiction.”* The new normative stars of conventions,
customary rules, soft law, etc,, fill the void thus making international normativity more
concentrated.

In this way, the structure of a galaxy is such that it is centralised but not hierarchical (the
core of the galaxy consists of the same material as its edges — it is just much denser), holistic
but with varying degree of density (a galaxy is one thing, but it consists of stars which are
at huge distances from each other), interlaced but not solidified (stars impact on each other
but are not bound). Normative stars constituting the elements of the galaxy of international
law are also quite diverse: some of them are heavy and bright treaties, some others — small
but luminous customary rules, or vice versa. The dullest stars of soft law may also become
quite shiny, like, for instance, declarations. An advantage of such a galactic metaphor is that
it acknowledges the different weight of norms in international law but does not impose
ahierarchy on them. Some stars just happen to be bigger and heavier than the others; some
norms just happen to be more weighty. The actual weight of a normative star is not a matter
of its formal status (of a red giant or a white dwarf) but rather of the gravity it generates and

74 Bruno Simma, “Fragmentation in a Positive Light,” Michigan Journal of International Law 25 (2004):
845-8.
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the impact it has on the decision-making, application, interpretation, and further
development of international law.

The actual weight of a norm of international law does not exclusively depend on a particular
threshold of validity or other formal characteristics. In contemporary international law, the
norm-creation process is no longer restrained to the activity of states; it is a multidimensional
and complex enterprise. In today’s world, international organisations, NGOs, business
corporations, and even private individuals can contribute in providing a norm of international
law with a certain weight, and in this sense, we should indeed lift the states’ veil and consider
the individual impact on international law and vice versa.” In other words, it may not matter
for the actual gravity of a norm of international law whether it is formally valid or not. Soft
law can also have its normative gravity, even when it is not created by states, or only by states.
The normative galaxy of international law is complex and even small and prima facie less
relevant stars of declarations, recommendations, codes of conduct, etc., may have
a gravitational impact on the massive stars of treaties and customary rules.

But even though norms of international law are like stars with differing weight, brightness,
and gravity, different observers may pay more attention to some while ignoring others.
Different decision-makers, like international courts, use distinct “telescopes” with filters
that make them see only some specific stars. In this sense, when Art. 38 of the Statute of the
International Court of Justice names international conventions, international customs,
general principles of law, and judicial decisions and the teachings of the most highly qualified
publicists as the types of applicable law,”® it does not in fact cover all the possible types of
normative gravity available in the galaxy of international law. Art. 38 of the Statute only lists
those sources of normative gravity the ICJ should “see” and take into account, and in this
regard it may indeed be argued that this article does not identify sources of international
law, but rather acts as an applicable law clause.”” This provision merely sifts out other points
of normative gravity which are not visible through this specific lens. It does not mean,
though, that when applying a different telescope or no telescope at all one would see the
same picture of international law.”® Rather she would see a much more diverse, complicated,

75 Samantha Besson, “The Authority of International LawLifting the State Veil,” Sydney Law Review
31 (2008): 343-80.

76 Statute of the International Court of Justice (adopted 24 October 1945) art 38.

77 Alain Pellet, “Article 38,” in The Statute of the International Court of Justice. A Commentary, ed.
Andreas Zimmerman, Christian Tomuschat, and Karin Oellers-Frahm (Oxford: Oxford Univeristy
Press, 2002), 677-792.

78 For instance, art. 21 of the Rome Statute of the International Criminal Court contains a different
list of sources and places special emphasis on the priority of the Statute itself and of the Elements of
Crimes and its Rules of Procedure and Evidence, as well as on relevant domestic law. The Rome Statute
of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002) 2187 UNTS
3, art. 21. Art. 293 of the United Nations Convention of the Law of the Sea specifically emphasise
that the UN Tribunal on the Law of Sea shall apply only those rules of international law that are not
incompatible with this convention. United Nations Convention on the Law of the Sea (adopted 10
December 1982, entered into force 16 November 1994) 1833 UNTS 3, art. 293(1).
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and splendid image of interlaced normative gravities that go far beyond the Statute’s shortlist.
The image of international legal normativity is much richer and more variegated.

Certainly, stars are not the only objects in a galaxy, just like the existence of a normative
order is not confined to norms alone. Many stars have planets, moons, smaller satellites,
asteroids, comets, and so on rotating around them. Norms of international law, also, may
form a pool of decisions, opinions, procedures, practices, etc., around them — they are like
asteroids trapped in the gravity of a normative star. Their language and purpose, application
and formation are secondary in regard to the gravity of a norm, they rotate around this norm,
and, to an extent, belong to it. These pieces of normative matter rotating around particular
star of a norm may be bigger or smaller, more or less influential. Think of cornerstone
judgments of the IC]J, or landmark judgments of the ECtHR, or noteworthy resolutions of
the UN Security Council, etc.

Many more or less peculiar norms of international law have these satellites of subordinate
normativity around. They may not necessarily enjoy legal normativity, as the threshold of
what counts as law and what does not is quite flexible and shifting in case of international
law. Sometimes moral or even political considerations and statements may fall into a gravity
of a particular norm, thus creating a pool for a future legalisation. It is also worth noticing
that not all norms have such a pool of subordinate normativity, just like not all stars have
planets rotating around them. For this reason, not all fields of normative gravity in
international law qualifies as a legal regime. There should be something else added to anorm
for it to become the centre of such regime. This again is quite similar to how stars in a galaxy
look like: they can simply be stand-alone things with only dust flying around, or they can
form quite complicated system of planets, with each having the moons, etc. Are not these
pieces of normativity bound together by the gravity of a normative star the decisions,
practices, opinions, judgements, procedures “around which actors’ expectations converge
in a given area of international relations”?”” Cannot we say that what is known as international
legal regimes are just like these star systems with a central point of gravity in the form of
a norm of international law represented by a treaty or custom and a complex system of
heavier and lighter planets, moons, and asteroids of practices, procedures, opinions,
judgments rotating in the orbits around it?

If star systems are like legal regimes in international law, then their normative gravity is
strong enough to push out, at least partly, the gravity of a larger structure — like general
international law. This implies a gravitational conflict between a star system and the galaxy.
Bruno Simma and Dirk Pulkowski use a similar metaphor in this regard. In their view, the
relations between general international law and legal regimes can be thought of as relations
between “the law of the universe” and “the law of a planet.” For them, the key feature of such
a relation is that the picture of international legal order changes depending on what
perspective lawyers adopt: “if we focus on the universe, the law of the universe (general

7% Stephen D. Krasner, “Structural Causes and Regime Consequences: Regimes as Intervening Variables,”
International Organization 36, no. 2 (Spring 1982): 186.
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international law) governs the planets. If we focus on the planets, planetary rules (the rules
of the subsystem) leave little room for universal law.”* In this regard, Simma and Pulkowski
are right to say that at the end of a day zooming in on a separate sub-system of international
law is rather counterproductive as it leaves the general international law out of sight. The
latter only becomes relevant when “lawyers reach out for the law of the universe of general
international law to increase the effectiveness of the regime’s rules.”! In other words, if
a spectator focuses on the normativity of a particular star of a legal regime, she always loses
sight of the larger picture of the galaxy, and if instead she focuses on the galaxy as such, the
normativity of particular regimes becomes too weak and insignificant.

But this is not per se what happens if we adopt a picture of the gravity presented here.
Zooming in on a specific planet or star system does not exclude the galaxy of international
law and its core of general international law. The more we zoom in, the less visible and
perceptible the gravity of a larger structure becomes, but it never gets completely excluded.
People on Earth basically feel only this planet’s gravity, nothing else. We do not even perceive
the gravity of our Moon (though some animals do), not to mention the gravity of the Sun
or the entire galaxy. To some extent, the gravity of the closest normative object overshadows
the other gravities. However, all these gravities are still present everywhere, they interlace
and lie on each other and in principle can be measured with a high precision. In other words,
zooming in on a particular normative star does not exclude the general gravity of international
law. However far we are from the centre of the Milky Way, even a pocket radio can catch the
wave of its core. Same happens in international law: however closed and self-contained
regime is, the general international law and other closer points of gravity always seep through.

The perception of international law as a normative galaxy allows highlighting many crucial
features of this normative order. It is much less dense than domestic law, and there is a big
distance between the stars of norms of international law. Some segments of such galaxy are
more plexiform, whereas its distanced areas may constitute merely stand-alone stars. Some
star systems of legal regimes are well developed, whereas many normative stars have only
dust of application practice around them. Some normative stars are heavy enough to become
local centres of gravity, some others play merely supporting roles. Yet there is a mystery
around galaxies akin to the mystery of the international legal order. Taken together, all the
stars, planets, asteroids, and other objects in a galaxy do not have a mass which produces
enough gravity to hold this galaxy together. In principle, galaxies should fall apart, but they
do not. There is some invisible glue, which fills the gaps between the patches of matter and
makes galaxies not fly asunder. In international law; also, there is a constant debate around
the issue of what holds it together. There is something invisible, imperceptible, difficult to
catch in the galaxy of international law (like in the actual galaxies), which does not let it fall
apart. The astronomers poetically calls this thing “the dark matter,” it is “dark” exactly because

% Bruno Simma and Dirk Pulkowski, “Of Planets and the Universe: Self-Contained Regimes in
International Law,” European Journal of International Law 17, no. 3 (2006): 506.
8 1bid, 510.

102 ISSN 2227-7153  Philosophy of Law and General Theory of Law 2/2019



THE UNITY OF INTERNATIONAL LAW: AN EXERCISE IN METAPHORICAL THINKING

no-one can see it, but its existence is necessitated in all the calculations to make sense of the
structure.

Can we not say the same about international law? In international law; also, there is a thing
which is often presumed but no-one can observe or prove its existence, and this thing
supposedly performs the very same function: it does not let the normative galaxy of
international law fall apart. Cannot this be said about the Grundnorm of international law —
a thing which nature is a matter of assumption?** Or, how far is it from truth to claim that
those scholars who try to find at all costs the rule of recognition in international law are
looking for the mysterious dark matter of a normative galaxy?

By trying to discover the “dark matter” of the galaxy of international law one may fall into
a trap of imposing the image of domestic legal systems (which indeed look more or less like
trees) to alegal order of a different nature. Yet it should not mean that there is no “dark matter”
that helps to hold international law together. Perhaps finding it is just a matter of time and effort.
The galaxy of international law is in the active stage of stars formation, with all these flashes of
normativity here and there and with new regimes emerging all over the place. It might be difhicult
to see what kind of a dark matter holds them together, as these flashes outshadow its subtle
fluctuations. It may turn out that the dark matter of our galaxy is not the rule of recognition and
not even the Grundnorm, but something else, like human rights, or sustainability?®

By seeing international law as resembling the structure of a galaxy, one can undercover
probably the most comprehensive metaphorical way of perceiving its authority. It is not and
cannot be located in one particular point. Each and every normative piece has its weight
and gravity, and taken all together their gravity converges. The relations of normative
conflicts and determination of valid rules, the issues of relative normativity and hierarchy
all fall under a simple model of gravity which makes decision-making allocated in a particular
place between specific normative stars. This signifies a shift from validity-oriented questions
(such as what counts as a norm of international law, or what the formal criteria of the
normative hierarchy in international law are, etc.) to the authority-oriented questions (such
as what the actual weight of norms of international law is, how this weight can be
conceptualised and measured, how does it help in explaining a variegated picture of
contemporary international law, etc.).

8> As Kammerhofer puts it, the Grundnorm is not just a matter of assumption, but of an inevitable
assumption. Kammerhofer, Uncertainty in International Law, ch. 7.

%3 The attempts of seeing the human rights and sustainability through the concept of the Grundnorm
are quite illustrative in the light of metaphor developed here. Remarkably, when these two concepts are
claimed to be the Grundnorm of international law, it is not their formal function of validation that gets
emphasised, but theirimportance and weight. See, for example, Rakhyun E. Kim and Klaus Bosselman,
“Operationalizing Sustainable Development: Ecological Integrity as a Grundnorm of International
Law,” Review of European, Comparative International Environmental Law 24, no. 2 (2015): 194-208;
Frangois Rigaux, “Hans Kelsen on International Law,” European Journal of International Law 9, no. 2
(1998): 325-43. This, in fact, proves the opposite: human rights, sustainability, just like the rule of
law, or justice, cannot count as the Grundnorm of international law, as they simply do not perform its
function.
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Conclusions

International law has many faces, and its picture is always complex and many-sided. This
results in a multiplicity of ways one can imagine international law: as a tree, as a starry sky,
as a galaxy, etc. Each metaphorical way of seeing international law spotlights some of its
features and shadows others, yet still some metaphors are more accurate, more comprehensive,
and more feasible.

We have seen that imagining international law as a tree is based on a presumption of its
continuous and omnipresent existence. The tree of international law creates a normative
shadow in which states and other actors hide from a devastating sunburn of possible
international anarchy. For this shadow to be good, the tree must be strong, flattened, with
a massive trunk and many branches. From this perspective, the process of branching of
international law is actually a good thing. The authority of international law perceived as
a tree is centralised and dependent on how strong and branchy this tree is; no branch can
exist separately, and therefore each branch’s authority is merely a function of the authority
of the whole tree. Seeing international law as a tree, however, runs into many objections.
Norms of international law may know some normative hierarchy, but they do not resemble
such a clear and obvious subordination of one part of a normative order to another as one
can observe in domestic legal systems.

Another way of making sense out of a decentralised normative order such as international
law is to look at it as at a starry sky with dots of light against the dark background of
lawlessness. In this perspective, international law’s part-whole relations depend explicitly
on interpretations and a multiplicity of ways of seeing this starry sky. Each state has its own
picture of this sky, and it is quite challenging to come up with a comprehensive picture. This
picture always remains fragmented and small-scaled. The allocation of authority in such
circumstances becomes a rather senseless enterprise, as it has no real normative foundation.

Finally, international law may be seen from a perspective of the force of gravity. Each
normative element in international law has its weight, relevance, importance, and all the
multiplicity of these elements creates a structure akin to a galaxy. Stars of norms of
international law pull decisions, judgments, practices, and opinions towards them, thus
creating star systems. In this view, the authority of international law is just like gravity: it is
everywhere, weaker or stronger, more or less perceptible. General international law in this
regard performs the function akin to the function of the galaxy core: it is the bright central
point, which gradually loses its density closer to the edges of this normative order.

© K. Gorobets, 2019
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Kostiantyn Gorobets. The Unity of International Law: An Exercise in Metaphorical Thinking

Abstract. The article investigates three different metaphorical ways of thinking about
international law. It begins with assessing whether the canonical metaphor of law as a tree can
apply to international law, and how this metaphor relates to the concepts of validity and division
between primary and secondary rules. Further, the article tests another metaphor, that of a starry
sky, which assumes that international law represents a no-system, a skittering of norms that have
no orlittle connection to each other. Finally, the article draws on the last metaphor of international
law as a galaxy with norms of international law having different weight and gravitational pull.
These metaphors allow to see the normative structure of international law under different angles,
which makes such phenomena as general international law, jus cogens, global constitutionalism,
etc., look differently depending on the image of international law being adopted.

Keywords: international law; normative structure; validity; authority; legal system.

Kocrsiurusn T'opo6ens. IliricHicTs Mi’)KHAapOAHOrO paBa: BOPaBH 3 MeTapOPHIHOTO
MHCACHHS

Amnoranis. CraTTio IpucBsideHo cpobam MeTaGOPUIHOIO OCMUCAEHHS MIXKHAPOAHOIO
npaBa. OAHHUM i3 KAIOUOBHX apTYMEHTiB Ha KOPUCTh BUKOPUCTAHHA MeTadop € Te, Mo pi3Hi Bi-
3yaAbHI 00pa3u, BUKOPUCTOBYBaHI AAS OCMICAEHHS MIXXHAPOAHOTO IIPaBa, 3yMOBAIOIOTD BiA-
MiHHOCTI B TOMY, sIKe 3HaUeHH 5l HAAAETbCS TAKUM KAIOUOBHM ITOHATTSAM, IK YMHHICTh, HOPMaTHUBHICTD
Ta aBTOPUTETHICTH Mi>kHapoAHOro npasa. CTaTTs MOYMHAETHCS 3 XaPAKTEPUCTUKH KAACHIHOI
MeTadopu IIpaBa K AepeBa, B AKOMY KOXHa «TiAKa> IIOCTAa€ AK OKpeMa raAy3b IpaBaiBciraaysi
3'eAHAHI 3a PAXYHOK «CTOBOypa>, SIKUM y KOHTEKCTi HaIljiOHAABHUX IIPAaBOBUX CHCTEM YaCTO
300paXky€eThCs KOHCTUTYUilHe paBo. Taka Meradopa, X04a 3aCTOCOBHA AO HAlliOHAABHUX
IIPaBOBHMX CUCTEM, He IIOBHOIO MipOIO IIaCy€ MiX)XHAPOAHOMY IIPaBy, B AKOMY BIACYTHI IIPaBOBI
€AeMEHTH, IKi MOTAH 6 IIOBHOLIIHHO BUKOHYBATU QYHKIIII0 «CcTOBOYpa>. [IpoTnaexHa 3a cBOiM
OCHAOM MeTadopa 306paskye Mi>K HApOAHE IIPABO SIK 30psiHe He60, B SIKOMY HOPMU MiXKHAPOAHOTO
IpaBa € PO3KMAAHNMHU 3ipKaMHU Ha TAl IOAITHYHOI «TeMpsBU>. Byab-aKka HOpMaTHBHA CTPYK-
TYpPOBaHICTh 32 TAKOTO OAYEHHSI € AMIIE HACAIAKOM HAKAAAEHHS CMUCAIB, IIOAIGHOTO AO TOTO,
SIK AFOAM 0a4aTh Cysip’siy rpyIax HiYuM He IoB’s13aHux 3ipok. Taka MeTadopa 9acTo BUKOPUCTO-
BYETbCS B paMKaX AeKOHCTPYKTHBICTChKOI KPUTHKH MiXKHapOAHOTO IIpaBa, OAHAK € MAAOIIPO-
AYKTHBHOIO 3 TOUKH 30PYy IOACHEHH S HOTO HOpMAaTUBHOI cucTeMu. OcTaHHA MeTadopa, IPOAOB-
XKYIOYH KOCMOAOTIYHY TeMaTHKY, TPOIOHYE CIIPUMMATHU MiX)KHapOAHE IIPaBO SIK rAAAKTHKY, B AKii
KOXXeH 06’€KT Ma€ aBTOHOMHe rpasiTanifine moae. IIfo 6iApmn BaroMum € Takuit 06’€KT, TUM
CHADBHIiIle BiH BIIAMBA€ Ha AOBKOAHMIIHE cepepoBHINe. TakuM YHMHOM, pi3Hi rpaBiTanfiiiHi moas
CTBOPIOIOTH CKAAAHY CHCTEMY B3a€EMO3AAEXKHOCTEHN MiX Pi3HUMU HOPMaMHU MiXXHapOAHOTO
npaBa. Aocaip 3 MeTapOpPUIHOrO OCMHUCAEHHS MI’KHAPOAHOTO IIPaBa AO3BOASE ITO-Pi3HOMY
OLIiHMTH HOPMaTHUBHI 3B’43KH, [0 ICHYIOTb Mi>X BIAMIHHUMH PEXHMaMHU Y Mi>)KHApPOAHOMY ITPaBi
1 AEMOHCTPYIOTb, IO 3aBXKAU € 6iAbIIe HiX OAMH CIIOCi6 CUCTeMHOIo IIpeACTaBACHH S MiXHa-
POAHOrO IpaBa.

KArouoBi cAoBa: Mi>kHapOAHe IPaBO; HOPMAaTUBHA CTPYKTYPa; YHHHICTD; aBTOPUTETHICTB;
IpaBOBa CUCTEMA.

Koncrantnsa 'opo6en. ITeAOCTHOCTD MEKAYHAPOAHOIO IPaBa: yIpakHeHHEe B MeTa-
$GopHIHOM MBIIIAEHHH

Annoranus. CTaTbs OCBSIIEHA TPEM PAa3AHYHBIM MeTapOPHIeCKHUM CIIOCOOAM OCMBICAEHHSI
MeXAYHapOoAHOro npasa. CraTbsi OTKPBIBAETCS OLJeHKOH TOr0, MOXKHO AY IPUMEHHTDb KAHOHHYHYIO
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MeTadopy MpaBa Kak AepeBa K MeXXAYHAPOAHOMY IIPaBy M Kak 9Ta MeTadopa CBsI3aHa C IOHATHEM
AeﬁCTBHTeAhHOCTH u paSAeAeHH}I Me)KAy HepBI/I‘-IHbIMI/I u BTOPI/I‘{H]}IMI/I HpaBI/IAaMI/I. ,A,aAee CTaTbhA
TECTHPYeT HHYIO MeTadpOpPY, a HMEHHO 3Be3AHOTO0 Heba, KOTOpas IIPEAIIOAATAET, YTO MEXKAYHA-
POAHOE IIPABO SIBASIETCSI He-CHCTEMOI, POCCHIIIBIO HOPM, KOTOPbIE CAA60 HAN HIKAK APYT C APYTOM
He cBsi3aHbl. HakoHely, cTaThsi mpepAaraeT mocAeAHIO MeTapOpy MeKAYHAPOAHOTO IIpaBa Kak
raAaKTHKH, TA€ HOPMBI MEXXAYHAPOAHOIO IpaBa MMeIOT PA3AHYHbIH BeC U TPaBUTALHOHHOE
MpHUTSDKeHUe. DTU MeTadpOPHI TO3BOASIOT yBUAETh HOPMATUBHYIO CTPYKTYPY MEXAYHAPOAHOTO
[IpaBa [I0A PAa3AMYHBIMH YTAAMH, 9TO A€AAET TaKMe pEeHOMEHBI, KaK 00Iee MeXXAyHapOAHOe
IIPaBO, jus cogens, TAOGAABHBIN KOHCTUTYIJHOHAAM3M U T. A., 3aBICHMBIMHU OT TOT'0, KAKOH MMEHHO
MeTapOPUIHBII 00pa3 MEXXAYHAPOAHOTO IIPaBa HCIIOAB3YeTCSI.

KAroueBpIe CAOBa: MEXAYHAPOAHOE IPABO; HOPMATHBHAA CTPYKTYPa; ACHCTBUTEABHOCTD;
aBTOPHUTETHOCTD; IPaBOBasl CHCTEMA.
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BMMOT'A NOCIAOBHOCTI: 3MICT | POJIb Y TTPABOBOMY PETY/TIOBAHHI

HUHIIITHII 9ac TAOGAABHIIX TPaHCPOPMALIiFT y [IPaBi, SIKi CTAAK HACAIAKAMH €KOHOMIYHIX,

ITIOAITUYHUX Ta KyABTYPHUX [I€PETBOPEHD, AKTYaAI3YE€THCS MPOOAEMATHKA CIIPOMO3K-

HOCTI IIpaBa SIK COIIiaAbHOTO PETryAsITOpa BUKOHYBATU CBOI TOAOBHI QYHKIIII I[OAO
YIOPSAKYBAaHHS CyCIIIABHIIX BIAHOCHH Ha 3aTaAPHOBU3HAHUX IIMBiAI3aI[iTHIX 3acapax. 30KpeMa,
IIOCTAE MUTAHHS IIPO Te, HACKIABKH IIPABO MOKe OyTH ITepeAdaTyBaHNM, PO3YMHO CTAOIAbHIM
Ta OAHOYACHO PEACBAHTHHM BIAHOCHO IIOTpeb CYCIIABHOTO PO3BUTKY. Y IIbOMY 3B S3KY
BOXAUBUM € aHAAI3 TUX Cy0’€KTiB, sIKi yIIOBHOBaXKeHi Ha CTBOPEHHSI IIPaBa, Ha FOro 3aCTo-
CYBaHHA NpU BUKOHAHHI BAAAHMX QYHKIIiHM, THX, XTO PeaAi3y€ Y IOBCAKACHHOMY XKUTTI
MO>XAMBOCTI, HaAQHi IIPaBOM, 2 TAKOXX THUX IIPHUHIIMIIB, Ha SKHUX 3aCHOBYEThCS ITPABOBE pe-
TyAIOBAaHH: CyCITIABHMX BiAHOCHH. Le crioHyKae Hac 3BepHYTHCH AO KOHIJeIii BepXOBeHCTBa
IpaBa SIK MipHAQ AISIABHOCTI YIIOBHOBXEHUX HA 3AIFICHEHHS ITyOAIYHOI BAAAK CY0 €KTIB,
SIKHMI TaKOX BCe Oiablle HaOyBae KAIOYOBOI'O 3HAUEHHS i AASL IPUBATHONMPABOBUX
BiAHOCHH.!

B yMOBax TpHBaro4KX [IepeTBOPEHS, O BIAOYBAIOTHCS B YKPATHCHKOMY CYCILIABCTBI, pop-
MyBAHHsI [IPAaBOBUX TPAAHULIii, CTAHOBAEHHS IPOMAASIHCHKOTO CYCITIABCTBA, OCOOAMBO aKTy-
AAbHHM € 3MIITHEHHS AOBiPH B CYCIIABCTBI, 30KpeMa AOBIpU AO BAAAU B 0cob6i 11 MpPeACTaB-
HuKiB. ITpaBo sK yHiBepCaAbHHUIT COL[IAABHHI PEryAsITOP IPETEHAYE Ha Te, M00 CAYXH-
TH ABTOPUTETHHM 32CO00M IATPUMKY AOBIPH Ta 3aKOHHUX OYiKyBaHb MK y4aCHUKAMHU
CYCIIABHUX BiAHOCHH. ABTOPHTET Ta BEPXOBEHCTBO IPaBa K CHCTEMH IPaBUA MMOBEAIHKU
BUIIPABAOBYIOTbCSI AASL CYCITIABCTBA THM, IO Iji IIPAaBUAQ 6a3YIOTHCS Ha 3aTAABHOAIOACHKUX
LiHHOCTSX — PiBHOCTI, cBO6OAI Ta ryMaHi3Mi K BUXiAHUX 32CaAaX ITPAaBOBOTO peI'YAIOBaHHSI.Z
ITpo¢. C. ITorpe6HsK MOSCHIOE, O IIPH IjbOMY edeKTHBHA peaAisallis BepXoBeHCTBa IIpaBa
SIK «I[iHHICHOTO CITAABY> 3araAbHMX 3aCaA ITPaBa TapaHTYEThCA BTIAGHHSAM y IPABOBe pery-
AIOBaHHS IPMHIKIIB NPABOBOi BU3HAYEHOCTI, POMOpLiitHOCTi i Ao6pocosicHOCTi (3arass-
HYX IPUHIIIB Npasa). >

* Karepuna OaekcanapiBHa BypsikoBcbka, AOkTOp $pirocodii y cdepi mpaBa, acucTeHTKA KadpeapH
teopiii ¢pirocodii npapa, HanionaarHuii opupmaaui yHiBepcureT iMeHi SIpocaasa Myaporo.
Kateryna Buriakovska, PhD in Law, Assistant at the Department of Theory and Philosophy of Law,
Yaroslav Mudryi National Law University.

e-mail: katyamandrikova@gmail.com

'Y cydacHHX AMCKYCisSIX HABKOAO 3MICTy BEpXOBEHCTBA [IPaBa CTABUTHCS IIMTAHHSI [IPO T€, YU MOXKE
Lefl KOHL[eNT 6y TH 3aCTOCOBHUM y TOPU3OHTAABHUX IIpaBoBigHOCHHAX. AuB. Paul Gowder, The Rule
of Law in the Real World (New York: Cambridge, University Press, 2016).

? Cranicaas ITorpe6usk, Ocnosonoroxcui npunyunu npasa (smicmosna xapaxmepucmuxa) (Xapxis:
IIpaso, 2008), 38.

3 Tam camo.
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CroroaHi 6e33arepedHOI0 AMIIAETHCS 3HAYYIICTh BUBYEHHS IX IPAKTUYHOTO 3MIiCTy Ta
3'SICyBaHHS [IEPEAIKy THX BUMOT, sIki GOPMYIOTH iX OCHOBY. Y Ljiil cTaTTi 3pobaeHa cripoba
3'SICYBaTH 3MICT Ta POAb ITOCAIAOBHOCTI SIK BUMOTH, IO BUIIAMBAE i3 IPHHIIUITY [IPABOBOI
BU3HAYEHOCTIi; IPOAEMOHCTPYBATH AOCBiA BUBYEHHS iMITAIKAIIiM IIOCAIAOBHOCTI IK BUMOTH
y CHCTeMi HOPMATHBHOTO PeryAIOBaHHS; 3 ICYBATH, SIKY iHCTPYMEeHTAAbHY L[iHHICTb Hece Ijs
BHMOI'a 33 YMOBH 11 AOTPHMMAaHHS Ta AKi HACAIAKM AASL ITPABOBOI CUCTEMH Y pasi ii HeAOTpH-
MaHHS.

Amnaai3 p)kepea CyAOBOI Ta IIPaBOiHTepIPeTAL[iFIHOI IPAKTUKHI AAB MOXKAUBICTb O3HAlO-
MUTHCDH AHIIE i3 ACSAKUMU aCIeKTaMM IIOCAIAOBHOCTI SIK IIPAaBOBOI BUMOTH, 5Ka, 30KpeMa,
KOHKPETHU3YETHCS Y FAAY35X Ta IPABOBHUX IHCTUTYTAaX CUCTEM HAlLliOHAAPHOI'O, HAAHALIIOHAAD-
HOro Ta MbKHapopHoro rpasa. Cepep yKpaiHCHKUX AOCAIAHHKIB MOXHA BUOKPEMHUTHU TaKUX
Aocaipuukis, sik C. Maxcumos, C. ITorpe6nsik, C. Pabinosuy, C. Casuun, C. IlleBuyk,
I XpucToBa Ta iH.; cepep 3apybixuux — A. Bapak, A. Moy6peit ta in. ®irocodcske mip-
IPYHTSI IPOBEAEHOI PO3BIAKH CTAHOBHAM SIK yKpaiHOMOBHI po60TH, 30kpeMa, C. Makcumo-
Ba, C. PabinoBuua, Tak i aHTAOMOBHI Ta IePEeKAAACHI 3apy6i>i<Hi AOCAIA>KEHHS TAKMX aBTOPIB,
sk IT. Tayaep, Ax. Poyas, Axx. Qinnic, A. Oyaaep.

I. MocnipoBHicTb AK 3aranbHocoLiafibHa BUMOra

Y CAOBHHKY 3araAbHOBXHBAHHUX CAIB TOCAIAOBHICTb PO3TASIAAETHCS Y TAKMX 3HAYEHHSX:
1) meBHa YeproBicTh MOAiM, ABHII, eTariB PO6GOTH TOMO, MOPAAOK PO3TANTYBAHHS YOTOCh.
Y TakOMy KOHTEKCTi ITOCAIAOBHICTD — KaTeropisi Teopii CHCTeM, sika pO3rasipae GyAb-siKy IpaK-
THYHY AISIABHICTD SIK TaKy, 1O Ma€ CHCTeMHHI1 XapaKTep, TOOTO BOHA € I[iAeCIIPSIMOBAHOIO Ta
AATOPHUTMIYHO0 (BUKOHYBaHOI KPOK 3a KPOKOM Yy TI€BHiNl HOCAIAOBHOCTI) AisiAbHICTIO;*
2) AOTIYHICTh MHUCAEHHS, AOTIYHA o61‘pyHTOBaHiCTb YY€HHs, CBITOTASIAY, TEOPil TOIIO, BiA-
CYTHICTb y HUX CYTIEpEUAMBHX TBEPAKEHD, TIOAOXKEHb i T. iH.; 3) BIpHiCTb CBOIM IpHHIUMAM,
[IepeKOHAHHSM, YIIOAOOQHHSIM TOIIO; HAIIOAETAMBICTD y BUKOHAHHI CBOIX pillleHb, BIPHICTb
i BUKOHAHHS CBOIX 06irsHOK. ITpuuomMy B AAHOMY BHITAAKY Ma€ 3HA4eHHS YaCOBHUIT BUMIp
ITOCAIAOBHOCTI, I[O O3HAYAE IOCTIMHICTh IPOTATOM AOCTaTHbO TPUBAAOTO YaCY, BIATIOBIAHICTD
OOI'PYHTOBAHMM OYiKYBaHHSM iHIIKX. AO IIPHKAAAY, SIK BIAOMO, y HOBIft KAQCHYHII €KOHOMIY-
Hill Teopil iCHye MOHATTS «paljioHAABHUX OUiKyBaHb>, IKi $OPMYIOTbCS Y eKOHOMIYHUX
Cy6’exTiB Ha IACTaBi AOCTYIIHOI iHpOPMALIil, 30KpeMa CTOCOBHO MaibyTHbOI TOAITUKHY yPsi-
Ay Ta i HacaipkiB. ITpeacTaBHIKH 6iXefIBOPUCTCHKOI €KOHOMIKH, a caMe IMpopecop eKOHOMi-
xu Pisapp Taaep® i mpodecop npasa Kac CarcreiiH, BCTAHOBHAH, IO AIOAU IIEPEBAKHO Ae-
MOHCTPYIOTh AMHAMIiYHO HEMOCAIAOBHY IOBEAIHKY, I[O HETaTUBHO BIIAUBAE, HAIIPUKAAA, HA
IIpOIlecH yIpaBAiHH: KOMIAHiAMU. TiAbKY CTBOpEHHS €EAMHMX 3aCa, Ki IO CYTi € AOBro-

*Kocraurun Copoxa, ykaaa. Octosu meopii cucmen i cucmemmozo anaaizy (Xapxis: XHAMT, 2004), 9.
Y 2017 p. Piuapa Tasep orpumas HobeaiBcbky IpeMiro 3a BHECOK y TOBEAIHKOBY ekoHOMiky. Ha
IIPOTHBArY PO IPUITYIeHHs PAlliOHAABHOCTI BANHKIB €eKOHOMIYHHX Cy6 €KTiB BiH BUCYHYB T€3y IIPO
Te, IO Ha IIOCAIAOBHICTD HAIlIUX Aill BIAUBAIOTh «0OMeXeHa PaLliOHAABHICTD, COLJiaAbHI IepeBaru
Ta HECTaya CAMOKOHTPOAIO>.
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CTPOKOBUMH pillleHHsIMH, 4 CAMe — PO3BUTOK, be3IepepBHe HaBYaHHS Ta yAOCKOHAAEHHS 460
lean (6epesxauBe BUPOOHUIITBO) — CIPUATHMYTb MiHiMi3allii PU3UKiB HEMOCAIAOBHOCTI T10-
BeaiHku Aroaeit.’ ITpumiTHO, 10 y 2004 p. ameprkanchki exonomictu E. TTpeckort Ta @. Kia-
AaHA craam Aaypeatamu HobeaiBcbkoi mpemii 3 ekoHOMiku 2004 p. «3a BHECOK Y BUBYEHHS
BIAMBY $aKTOpPa YaCy Ha €KOHOMIYHY IMOAITHKY i 32 AOCAIAYKEHHA PYIIIMHUX CHA AIAOBUX
IJHKAIB>. 32 AOIIOMOTOIO TeOpil irop y4eHUM BAAAOCS BUSBUTH, IIJO AOBIOCTPOKOBI ITiAi MO-
HeTapHOI IIOAITHKY € OiABII BUIPALIHIMH, aHDK KOPOTKOCTPOKOBI, HaBITh SIKIIO 3AAI0THCS
BAAQAHMH, 1 «9aCOBA HEIIOCAIAOBHICTb> Alll OPraHy AepPXKaBH, IIO BIAITOBIAQE 32 MOHETAPHY
IIOAITHKY, BPEILTi-PEIT IPU3BOAUTD AO 30BCIM IIOTAHUX Pe3yABTATiB.’

Hai16iabIn mpsiMUM aHTAOMOBHHM €KBiBAaA€HTOM ITIOCAIAOBHOCTI € «consistency>, o3Ha-
Yae: He3MIHHICTD Y IIOBEAIHII, TOCTINHICTD Y AMHAMIILE (HOCTiﬁHiCTb l'IOKpaIl[eHHSI) , BIATIO-
BiAHICTB ipesiM Ta miaam (y3ropxeHa Ta mocaiposua moaituxa)® (Macmillan Essential
Dictionary) a60 y3roaXeHicTb YaCTHH OAHOTO IHAOTO 260 O3HAK OAMH 3 OAHM 260 LiiAe;
CYMiCHiCTb, y3TOAEHiCTb TOBeAIHKH 260 mpakTuKy 3 Tpodeciero abo mocaporo (Merriam-
Webster on-line dictionary).” Ao peui, BApTO Ha3BaTH Iie OAMH aHTAOMOBHHIt €KBiBaACHT
IOCAIAOBHOCTI SIK BIPHOCTI CBOIM ODiIIIHKaM — «commitment>, sIKUF y HaRKpamiit Bepcii
IIePeKAAAAETHCS YKPATHCHKOIO SK «IIPUXUABHICTb>. Lleft TepMiH Hapasi HabyBae aKTyaAb-
HOTO 3HAUYeHHS B KOHTEKCTI 3AINMCHEHHS BIAIIOBIAQABHOIO 6i3Hecy, SIKHM, cepea IHIIOoro,
BHPa’ka€ CBOIO ITOCAIAOBHY IIPUXHUABHICTD IIPUHIUITY IIOBary IPaB AIOAMHH YCiX THX, Ha KOTO
BiH 3AificHIOE BriAMB.!°

Il. IMnnikauii nocnigoBHOCTI y NpUHLMNI NPaBOBOi BU3HAYEHOCTi

HepeA6aquaHiCTb Ta AOBipa BUCTYIAIOTh BAKAUBHMMH 3aCAAAMH COILIiaABHOI B3aEMOAII,
AOTPHMAHHSI SIKUX CIIPHsi€ CTaOIABHOCTI BIAHOCHH MK AFOABMH Ta PI3HUMH IHCTUTYLiSIMU.
Y KOXXHOMY CYCIIIABCTBI, A€ TPUCYTHE COIliaAbHE PEeryAIOBAHHS, AIOAM OYiKYIOTb OAUH Bip
OAHOTO, 2 TAKO3X BiA THX, XTO CTBOPIOE HOPMH-TIPaBHAA ITOBEAIHKHM Ta KOMIIETEHTHO BUPIIITyE
CIIPaBH Ha IX MIACTAaBI, lepeAOaIyBaHOrO MOBOAXKeHHS. [lepeabaunT Ta O4iKyBaTH IEBHY
MIOBEAIHKH 3a3BMYall MOXKHA, CIIMPAIOYKCh HAa HOPMH, SIKi OTIMCYIOTb TaKy IIOBeAiHKy. MoxHa
AOITYCTHTH, IO AIOAH, TAKUM YMHOM, OOMIHIOIOTBCS MK CO60I0 CBOrO poAy 0biljssHKaMu
MIOBOAUTH Ce0e BIATIOBIAHO AO 3araAbHUX Ta 00OB SI3KOBUX HOPM. 3BUYAITHO, TAKOXK MOXKYTb
Y CYCIABCTBI BUHUKATH i 30008 s13aAbHI BIAHOCHHH, SIKi BUMAraroTh BUKOHAHHS IX CTOPOHa-

¢ Pivapp Tanep i Kac Cancreitn. [Towmosx. Ik donomozmu 100am 3pobumu npasurstuii eubip (Ham
®opwmar, 2017), 312.

7 Edward Prescott, The Nobel Prize, https://www.nobelprize.org/prizes/economic-sciences/2004/
prescott/biographical/.

8 Macmillan Essential Dictionary for Learners of English, edited by Michael Rundell and Gwyneth Fox
(Macmillan, 2003), 14S.

? “Consistent,” Merriam-Webster Dictionary, accessed August 20,2019, https: //www.merriam-webster.com/
dictionary/consistent.

19 Kepisni npunyunu uyodo 6isnecy i npag Aodunu: Peaaizanis Pamxosoinporpamu Opranizanii O6'epHaHux
Hauniit «3axuct, mosaraisacobu saxucTy>, nep. Karepuna Bypsikoscpka, FOaist Pasmeraesa, Osena
YBaposa, Amurpo Diaincekuit, 3a 3ar. pea. Oaenn Ysaposoi (Xapxis: [Tpaso, 2018).
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MU KOHKPeTHHX 3000B’s13aHb Ta OOIIITHOK. Y OYAb-SIKOMY BHITAAKY, 5K mume Axx. Qixnic
3 IbOT'O IIPUBOAY, OObIIHKH, iX TIOAQABIIIE BUKOHAHHS 400 BU3HAHHS CIIPABEAAUBOCTI IIpe-
TeH31i1 Yepe3 IX HeBUKOHAHHS iCHY€ 3HAYHOIO MiPOIO AASI 3aTAABHOTO OAAra, i, TAKMM YHHOM,
BHKOHAHHS 3000B’s13aHb € EAUHO IIPUAATHIM 3aCOOOM AASI AOCSITHEHHS SIK TPUBATHHX LiiA€H
iHAMBIAYyMiB, TaK i 3araAbHOCYCIIIABHHX IjiAeil Ha KOPHUCTD «CIIABHOTH>» 260 <ITyOAiKy>,
a He neBHUX 0ci6. ' SIxkumu 5x MaroTh 6yTH 06ILSIHHES, 106 Y iHIIMX pOPMYBAAKCH PEAEBAHT-
Hi O4iKyBaHHs? Y Teopil Ta MpaKTHULi OCMUCAEHHS BEpXOBEHCTBA IIPaBa cPOPMyBaAOCH Ha-
YEHHs TOTO, [0 BU3HAYEHICTh IPABOBUX HOPM Ta IPAKTHKH IX 3aCTOCYBAHHS — OAHA i3
TIepIIMX i HAMCYTTEBIUINX BUMOT, IIIO IPEA SIBASIOTHCSI ADAUHOIO AO TIPaBa SIK COLIiAABHOTO
peryasitopa.'? ITocaiAOBHICTD Ta IIepeAGadyBaHICTb Cy0 €KTIB AEP)KaBH y CTBOPEHHI Ta Ha-
AEXHOMY OTOAOLIEHHI «AETKO AOCTYIIHUX> IPAaBHUA, IX IIOCAIAOBHE AOTPMMAaHHS yCiMa 3a-
IIiKaBAGHUMH 0COOAMH CIIPHSIE TOMY, 1O IIPABOBA CUCTEMA € CTAOIABHOIO Ta epeKTUBHOIO.
CrabiabHicTh IPaBOBOI CUCTEMH, fK i 6yAb-}1K0'1' COIIiaAbHOI, O3HAYA€E iICHYBAaHHA YCTAAEHOI
CTPYKTYpH Ta IPAKTHKH, 3AATOAKEHICTh CKAAAOBUX Ta €AeMEHTIB (SBHII IPaBoBoi cucteMu),
3AATHICTD CHCTeMU BUKOHYBATH CBOI QyHKII i 3aBASIKM I{bOMY TPHBAAHI Yac IepebyBaTH
B CTaHi piBHOBary, TOO6TO HEMTPAAI30BYBaTH 3MiHH, SIKi BIAOYBAIOTHCSI B Hill I1ip BIIAMBOM
PI3HOMAHITHUX 30BHIIIHIX | BHYTPIlIHiX YNHHUKIB. "

ITpaBoBa BU3HAYEHICTD, IHOAI Ha3BaHA «IOPUAMYHOIO Gesnekoro>» («leqal security> ),
HaMyacTille pO3KPHUBAETHCA Y€Pe3 TaKi CKAAAOBI: BIACYTHICTh 3BOPOTHOI CMAM 3HOBY IIPHU-
fiHATOrO 3aKOoHYy («non-retroactivity») i sakonui (aerirumui) ouixysanus («legitivate
espectations> ). HeAOTpUMaHHS LIMX BUMOT Ta KPUTEPiiB CTBOPIOE PH3UKH AASL AeCTabiAiza-
1jii IPaBOBOI CHCTEMH, BIIAMBAE HETATHBHO HA CIIPOMOXKHICTh OCOOM [TAQHYBaTH CBOI Afl.'*

AocAipKeHHS 3MiCTy IIPHUHITHUITY IPABOBOI BUSHAYEHOCTi AO3BOAHMAO BHSBUTH AOBOAI ITi-
KaBi IMITAIKaITil TOCAIAOBHOCTI SIK BUMOTH, SIKa 3a6e3ne11y€ MOTO Aio Ta eQeKTUBHE BTiACHHS,
Ha piBHI HOPMOTBOPYOCTI Ta MPaKTUKH MPAaBO3aCTOCYBAHHS 1 TAYMadeHHSI.

. MocnigoBHa HOPMOTBOPYICTb

3aKOHOTBOPYICTD K IIPOBiAHA QYHKIIiS TA MOHOIIOAbHE ITOBHOBXXEHHS A€PYKaBU € 30B-
HIITHIM BHPa30M Ta FOAOBHUM 3aCOOOM IIPOBEAEHHS AP>KABHOI IIOAITHKH Y Pi3HUX cdepax
CYCITIABHOTO XUTTs. EBPOIEHNChKi perioHaAbHI CTAHAAPTU HArOAOUIYIOTh HAa TOMY, IO Aep-
’KaBa 3aTaAOM IIPU 3AICHEHHI CBOET IOAITHKH [IOBHHHA AOTPUMYBATHCH B3SITUX Ha cebe
30008 s13aHb, BUKOHYBATHU [TOKAAAEH] Ha Hel IeBHi QYHKIII Y1 BUTOAOLIEH] HElO IIepeA 4100bmu
nesni o6iysuxu (1. 48), mo MO CyTi BUMArae Bip AepXaBy GyTH OCAIAOBHOIO Y BUKOHAHHI
CBOIX OBIIITHOK 3 THM, OO L€ BIATIOBiAAAO 3aKOHHUM OYiKyBaHHSM YCiX y9aCHUKIB CYCITiAb-

" Asxon @unHuc, Ecmecmeentoe npago u ecmecmeentvie npasa (Mocksa, 2012), 554.

" TTorpe6busix, Ocrosonoroxcni npunyunu npasa, 178.

3 Taicis Orapenxo, “CrabiAbHICTb IPaBOBOI CUCTEMH Ta COLJiaAPHO-TIPABOBUX BIAHOCHH: YMOBH Ta
npunnuny,” €sponeiicoki nepcnexmusu 3 (2013): 16-7.

! Rule of Law Checklist. Adopted by the Venice Commission at its 106th Plenary Session (Venice,
11-12 March 2016), accessed August 20, 2019, https://www.venice.coe.int/webforms/documents/
default.aspx?pdffile=CDL-AD(2016)007-e.
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Hux BiaHOCHH.!® CTara 06O0IMiABHICTD CIIOAIBAHD MidK 3aKOHOAABLIEM i CYCIABCTBOM € YaCTH-
HOIO CaMoi ipel QYHKI[IOHYBaHHS IIPaBOIOPSIAKY, Ipo mo mume A. Qyasep y cBoil Bipomil
pobori «MopaabHicTb mpasax.'® ITpu poMy 06rpyHTOBaHNM GyAe MaTH Ha yBasi 3acTepe-
skeHHs K. PoA3a Ipo Te, 1110 AMlite CIpaBeAAVB IpaBrAa OPMYIOT PO3YMHI OUiKyBaHHsL.'”
ITocAipOBHICTD SIK BUMOTQ, IO CIIPUSE BTIACHHIO IIPUHIUITY TPABOBOI BU3HAYEHOCTI,
O3HAYAE, L0 AEePXKaBa MOBOAUTD cebe mepeAOaTyBaHO i OAHOMAHITHO IPOTSITOM PO3YMHO
TPUBAAOTO YaCy i He 3MiHIO€E IIPABHA 6€3 HAAEXKHOTO IOIIEPEAKEHHS [IPO Iie HaCeACHHs. 3a
BAyYHUM GOpMyArOBaHHAM BeHeniaHcpkoi Komicil (BK), mocaipoBHicTb HOPMOTBOPYOCTI
BPEIITi-PeNIT, He € «CAMOIIAAIO>, @ 3AKOHOAABCTBO MOXKE i IOBUHHO 3MiHIOBaTHCh BIAIIO-
BIAHO AO CYCIABHEX ITOTpPe0. 3arpo3AUBOIO € 6e3yMOBHA 3BOPOTHA Als ITpaBa y 4aci, a 06-
Me)XXeHe 3aCTOCYBaHHS IIPABUA 3BOPOTHOI CHAH AO 3aKOHIB AO3BOASIETbCS AMIIE B iHTepecax
CYCIIIABCTBA Ta BIATIOBIAHO AO IPUHIIUITY r[por[0p1_1i171}10cTi.18 AINICHO, TOCAIAOBHICTD K
BHMOTA, [0 BUCYBAETHCA AO HOPMOTBOPYOCTI, 5IKa BIATIOBiAQ€ MPUHIUITY IPAaBOBOI BU3HA-
9EHOCTI, CTOCY€ETHCS Ha TIABKM II€PCIIEKTUBHOI Al IIPaBUA IIOBEAIHKH YK IX CKACYyBaHHS, aAe
11X MOXXAHMBOI peTpOaKTHBHOI Aii. Bumora mocaia0BHOCTI HOPMOTBOPYOCTI y IbOMY BHITAA-
Ky 3aXHILAE AIOAEH BiA TOTO, 00 IX CTAaHOBHUIE He OYAO MOTipIIeHe MIASIXOM [TOBEPHEHHS
Ali HOpPMAaTHBHO-IIPAaBOBHUX aKTiB Ha3as. CHopMyAbOBaHUI Ile AABHbOPHMCHKUMH IOPHCTA-
MH IPHHIUI «3aKOH 3BOPOTHOI CHAM He Ma€> (non retroactivity) cpsAMoBaHuil Ha IPOTH-
AIIO CBaBOAi 3aKOHOAABIIS, BiH 1 CbOTOAHI CAY>KHUTD FapaHTIEIO Oe3neKu AFOAMHH, 11 AOBIpH AO
AepkaBi.'® Ao pedi, B HIMEILIBKiiT AiTepaTypi 3 Aep>KaBHOTO [IPaBa Iiefl IIPUHIHII € CKAAAOBOIO
6iABII 3aTaABHOTO MIPUHIUITY 3aXUCTY AOBIPH AIOAEH AO AepmaBn.ZO CporoaHi mpaBHAO Ipo
3200pOHY 3BOPOTHOI Ail 3aKOHY Y 4aci He BU3HAETHCSI AOCOAIOTHHM, aAe BiAXiA Bip HBOTO
noBuHeH 6yTu o6rpyHTOBaHUM. IIpuHIMI «non-retroactivity> He € KATETOPUMYHUM HABITh
y cdepi KpHMiHAABHOTO IIPaBa, A€ BiH II0YATKOBO BUCTYIIAB Y CBOIM HAMOIABII CyBOPIFt SIKOC-
Ti: €EBpOIIeHChKe IIPABO IPAB AIDAUHH IIepeAbadae MOXKAUBICTD «ITOKAPAHHS OyAb-5IKOI 0CO-
611 32 GyADb-SIKY AiFO Ul 6€3AIIABHICTD, SIKa Ha Yac i BAMHEHHS CTAHOBUAA KPUMIHAAbHE NPABO-
nopyuienus 8idnogioHo 0o 3a2aibHUX NPUHYUNIE NPABA, BUSHAHUX YUBIAIZ08AHUMU HAYISMU>
(CT. 7 KonBeHIHii Ipo 3aXHCT ITPaB AIOAMHU i OCHOBOIIOAOXKHHUX CBO6OA). CAip Bip3HAYHTH,
IO B KOHTEKCTi pepOpMyBaHHS KPUMiHAABHOTO 3aKOHOAABCTBA YKPAiHH Y BiATIOBIAHOCTI
AO CTaHAAPTIB MDKHApOAHOTO KPUMIHAABHOTO IIpaBa, 30KpeMa PHMCBKOro cTaryTy, mpo6b-
A€MaTHKa He3BOPOTHOCTI All KPUMIHAABHOTO 3aKOHY Y Yaci € AOBOAI aKTYaAbHOI0.”!

1S Report on the rule of law: European commission for democracy through law (Venice commission). Adopted
by the Venice Commission atits 86th plenary session (Venice, 25-26 March 2011), accessed August 20,
2019, https://www.venice.coe.int/ WebForms/documents/default.aspx?pdffile=CDL-AD(2011)003rev-e.
16 Aor Oyasep, Mopars npasa (Kuis, 1999), 196.

17 John Rawls, A Theory of Justice, revised edition (Harvard University Press, 1999), 207.

'8 Rule of Law Checklist.

' Muxoaa Kosio6pa, pea. 3azasvna meopis npasa (Kuis, 2015), 372.

2. Usenses ull. Kupxrod, [ocydapcmsennoe npaso I'epmanuu, Tom 1 (Mocksa: FOpua. aut., 1962),
311.

2! AuB.TIpoexT 3aKOHY PO BHECEHHS 3MiH AO AESIKMX 3aKOHOAABIMX AKTiB YKPAIHH IOAO 3a6e3medeHH
rapMoHi3anii KpHMiHAABHOTO 3aKOHOAABCTBA 3 MOAOXKEHHSMHU Mi>KHapoAHOTO mpaBa N2 9438 Bia
20 rpyans 2018, http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_12pf3511=65266.
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IIpuHaripHO BiABHAYNTH, IO HEIIOAABHO ITOCAIAOBHICTD YKPaIHCHKOI COLliaABHOI ITOAITH-
KM CTaAa IPEAMETOM aHAAi3y, SKUI 6on 3AIICHEHO €Bpone17ICbK1/IM CYAOM 3 IIPaB AIOAMHU
(aaai — ECIIA) y xoai posrasay cripasu Svit Rozvag, TOV and Others v. Ukraine (2019).2
CrpaBa cTOCyBaAach 3aKOHOAABYOI 3200POHM I'PAABHOTO 6i3HeCy, BCTAHOBACHHS SIKOI He
CYTIPOBOAXKYBAAOCH )KOAHMMH KOMIIEHCALILIMU AAS ocib, saxi HPI/IA6aAI/I AiIleHsil Ha a3apTHI
irpu He3aA0Bro A0 BCTaHOBAeHH Iii€i 3a6oponu. €CITA, BU3Ha0UH MHUPOKY CBOOOAY pO3-
CYAY 3aKOHOAABYOI'O OPTaHy IIPH peaAi3alii ColliaAbHOI Ta €KOHOMIYHOI MOAITHKH Ta IIOr0-
AXYIOUHCH 13 HEOOXIAHICTIO BCTAHOBAEHHSI TAKOI 3a00POHH i3 METO0 IIOCHAEHHS Oe3IIeKH,
THM He MeHII yCTaHOBUB, 110 BIACYTHICTb KOMITEHCAIIil Ta IBUAKA 3MiHa TOAITHKH (BiA MEHIII
CyBOpOi 3a60pOHH Ha PiBHi IOCTaHOBH yPSAY AO GiABII CyBOpOi — Ha iBHi 3aKOHy) mpu-
3BEAM AO MTOPYIIEHHS IIPAaBa BAACHOCTI 3asIBHUKIB.

ITocAipAOBHICTb HOPMATHUBHOTO PETYAIOBAHHS aKTyaAidyBaach iy pimenni Koncruryuii-
noro Cyay Yrpainu (aaai — KCY), Bunecenomy 3a koHcTUTYniNHOIO ckaproro TOB
«METPO KEII EHA KEPI>», B sikift OcTaHHE OCKap)KyBaAO HECTAOIAbHICTb IIPUAHATTS
3MiH AO ITOAATKOBOTO 3aKOHOAAQBCTBA, IO IPU3BEAO AO MOPYLIEHHS ITpaBa TOBAPHCTBA Ha
MUPHE BOAOAIHHS CBOEIO BAACHICTIO: A€PKaBa Y HAATO KOPOTKHUM TEPMiH — ABa MiCsIi — 3Mi-
HHAQ PeTyAIOBaHHS IITOAO HAPaXyBaHH: Ta CIIAATH IIAQTH 3 3EMAIO IIOAO 3€MEABHUX AIASHOK,
IO PO3TALIOBaHI Ha TUMYACOBO OKYIIOBaHIN TepUTOPIi Ta epebyBarOTh y BAACHOCTI a60
KOPHCTYBaHHI, ¥ TOMY YHCAi Ha yMOBAaX OpeHAH, Ppi3HIHNX 460 IOPHAUIHUX 0Cib, TO Hapa-
I0YM ITMM ITAQTaM CTaTyC IepelAaT, TO CKACOBYIOUH Takuii craryc. IloscHioBaAbHa 3amucka
AO IIPOEKTY 3MiH TOBOPUTH IPO Te, IO 3aKOHOAABELb TAKUM YHMHOM HaMaraBCs yCYHYTH,
30Kkpema, «TexHiuHi» (!) IOMUAKY, SKi BAHUKAM T1iA Yac BHeceHHs nepmux 3umin. KCY su-
3HAaB, IJO TaKa HEMOCAIAOBHA 3MiHa PEryAIOBaHHS IIOCTABHAA ITiA 3arpO3y IPMHIUII BEPXO-
BEHCTBa IIpaBa Ta IPHU3BeAd AO NOPYLIEHHS OCHOBOIIOAOXKHHUX IIPaB AIOAMHH, 30KpeMa
eKOHOMIYHHX CBOOOA, AKi Aep>KaBa IIOBMHHA 3aXUIIaTHU BiA PU3HKIB, IIOB A3aHHUX 31 CBaBiAb-
HUMU, HeTlepeAOauyBaHUMU i HeOOIPYHTOBAHIMH PillleHHSIMU Ta ALSIMU OPTaHiB ITyOAI4HOI
BAQAM, 30KpeMa II0AO TOAATKOBOTO PEryAOBaHHSL. >

Pyxarouncp XpOHOAOTIYHO MPUKAAAAMHU YKPAIHCHKOI ITPAaBOBOI CHCTEMH, BpEIITi-pelIT,
CAiA BiA3HAYMTH, IO Ha MIOCAIAOBHICTb 3aKOHOAABCTBA SIK KAIOUOBY CKAAAOBY BEPXOBEHCTBA
IIpaBa 3BepHYyAA yBary BeHeljiaHCbKa KOMICiSl y CBOEMY HeI[OAQBHbOMY BHCHOBKY ! IJOAO
4eprosoi cypoBoi pepopmu B Ykpaini. BK BBaxkae, mo icHye 4iTKuit 38’ 130K MiXX CTaAiCTIO
CYAOBOI CHCTeMH i il He3aAeXHICTIO Ta piBHEM AOBipH A0 CyA0BOi BAapH. CyaoBi pedpopmu,
AKi TPOBOAMAKCD B YKpaiHi KOXHOTO Pa3y, KOAH 3MiHIOBAAOCDH ITOAITHYHE KePiBHUIITBO, SIK

22 Svit Rozvag, TOV and others v. Ukraine, App. nos. 13290/11 and 2 others (ECtHR, 27 June 2019).
»3 Pimennst Koncrurynitnoro Cyay Ykpainu (Hepmnﬁ Cemnar) y cIpaBi 3a KOHCTHTYIIiHHOIO
ckaproro Bip 23 6epesns 2017 poxy Ne 1989-VIII Bia S uepsus 2019 poxy Ne3-p(1)/2019, https://
zakon.rada.gov.ua/laws/show/va03p710-19.

4 3akor N2 193-IX 3ampoBasKye 3HAYHI 3MiHH AO TPhOX TOAOBHUX Cep, IKi 6YAyTh OLHCAHI HIKYe:
a) HOBi PaBUAQ OAO CTPYKTYPH i poai Bumoi papunpasocyaas (Hapaai— BPIT) ta ckaapyicrarycy
Bumoi kBaaidikaniitnoi xowmicii cyaais (zapasi - BKKC); b) mpasuaa mopo sMenmeHHs KiAbKoCTi
cyaais Bepxosnoro CyAy; c) MPaBHAQ IOAO AMCIIUITAIHAPHHUX 3aXO0AiB.
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3a3HAYAETHCS Y BUCHOBKY, CTBOPIOIOTh PU3MKHU 3HIDKEHHS AOBIpH I'POMAASIH Ta CYAAIB,
BEAYTb AO PI3HOMAHITHHX TAYMadeHb, y TOMY YHCAl HaBiTh AO IIPUIUCYBAHHS HEAOOPOCO-
BiCHUX HaMipiB, SIKUM MOXYTb CAYTYBAaTH AaHI 3MiHH. 32 TAKMX YMOB HEOOXiAHO IIpeACTa-
BUTH II€PEKOHAMBE OOIPYHTYBaHHS AASL IPOBeAeHHs HOBOI pedopmu. ITosicHoBaAbHa 3a-
MHMCKa i, BAACHE, ITIOSICHEHHS, HaAaHI AeAerailii BeHelliaHChKO1 KOMicil, He BIAIIOBIAQIOTH ITiHt
BHUMO3i.

Ao peui, BapTO 3BepHYTH yBary Ha Te, IO B TeOpil KOHCTUTYIIIOHAAI3MY CTaAe QYHKIIiO-
HyBAaHHSI CyCITIABHO-IIOAITHYHUX IHCTUTYTIiB € CKAQAOBOIO OIABII IIMPOKOTO ITOHSTTSI, sIKe
HA3UBAETbCA KOHTUHYITET A€PXKABHU, KOAU «KOHCTHUTYIIilfHA CHCTeMa I'PYHTYEThCS Ha Ha-
CTYIIHOCTI IIPaBHA, IIPOLIEAYP Ta IHCTUTYLiF>, 1[0 OB SI3aHO i3 «iAESIMH TATAOCTI>, TOOTO
IIOCAIAOBHOTO 30epe>KeHHsI Ta AOTPHMAHHSI IIPABHA, B OCHOBI SIKHX ITOBAra AO IIPaB AIOAUHU
Ta 0OMeXeHHS BAAAM 3aAAS 3aII00IraHHS CBaBIAAIO i THpPaHil; Taki IIPaBHAA IIOBUHHI BIATBO-
PIOBATHUCS ¥ IPUMHOXYBATUCA Y IOCTINHIH MPAKTHIN AIIABHOCTI OpraHiB ITyOAIYHOI BAAAK
Ta NPUBATHHUX 0ci6.>° 3a BAyYHUM BHCAOBOM BUpAATHOTO [. AayTepriaxra, siKuii, BTiM, I1CaB
PO KOHTUHYITET MDKHAPOAHHX OPTaHi3aIfiif, «MOCTIMHICTD... caMa 10 cobi € eAeMeHTOM
IPaBOBOI CIIPABEAAMBOCTi>»,*, aAJKe METOI0 HACTYIHOCTI y IIPaBi M>KHAPOAHKX OpraHi3amit
€ He CIIAAKOEMHICTD IIMX OpTaHi3allii, a nocmiiixe BiA06pa>KeHHﬂ KOHKPETHHUX BUAIB ALSAb-
HOCTi 6araTOHAI[iOHAABHOTO OPTaHY, AXKEPEAOM YOO € PillleHHs AepPIKaB-y4IaCHHUI[b.”

ToAroBHUM YHHOM r[po6AeMa y Lift cdpepi BUHHMKAE TOAL, KOAU 3MIiHIOETHCS BAAAA Y XOAL
BU6OPIB, KOAU MAIOTh MiClie [IeBHi HaA3BUYATIHI Ta 3aTPO3AMBI AASL TTpaBa cTaHu (36poiiHi
KOHQAIKTH, OKyTawis Tomo). KOHTHHYITeT NpOsBASETbCS Y npasonacmyntocmi (kKoau cmeo-
proemuvca paxmuuno Hosa deprcasa), depicasromy Konmunyimemi (mexanizmax saminu eu-
GopHux ma npusHaLyeanux opeanis 6Aadu) i mepumopiarsHomy Konmuryimemi (mepumopi-
arvHiil yiricnocmi deprcasu).”

3 TOYKHU 30Py OCTAHHBOTO ACIIEKTY, AAS YKpaiHU HUHI AOCHTD aKTyaAbHHM € ITUTAHHS
TePUTOPIAABHOI IIIAICHOCTI Ta MATPUMaHHS Ta 3aXUCTY IIPaB AFOAMHM Ha TEPUTOPIAX, AKi He
MiAKOHTPOABHI ypsiay Ykpairu. CydacHa KOHIjeIIisi IO3UTUBHHUX 0OOB'sI3KiB ¥ cdepi mpas
AIOAVHH 6a3y€TbCS HAa TOMY, IO HAsIBHICTb KOHKPETHHUX KOHTEKCTIB Ta 3arpo3 AAS IIPaB
AIOAVTHH (36p0171H1/H?I KOHQAIKT, OKYI'IaIIiSI) He CKAaCOBY€E TOAOBHOI 3aAa4i I[OAO 3abe3medeHHs
IIOCAIAOBHOCTI IIpaB AIOAMHH,> Y TOMY YHCAI i 32 paXyHOK BIAHOBAEHHS KOHTPOAIO, TapaH-
TYBaHHS Ta 3a0e3IIe4eHHsI IPaB i CBOOOA AIOAMHH Ha X TepuTopisx.” e 30608’ s3aHHs

» Muxariao Casuus, Cyuacui mendenyii po3sumiy KoHCMUmMyyionaAismy y konmexcmi erobarisayii
ma npasosozo naopaiizmy (Yxropoa, 2018), 100-7.

26 Sir Hersch Lauterpacht, The Development of International Law by The Inter- National Court (London,
1958), 408.

7 Hugo J. Hahn, “Continuity in the Law of International Organization,” Duke Law Journal (1962):
379-422, https://scholarship.law.duke.edu/dlj/vol11/iss3/3.

*8 CauuH, Cyuacti mendenyii pozsumky koncmumyyionarizmy, 100-7.

 Pretty v. UK, App. no. 2346/02 (ECtHR, 29 April 2002, final 29/07/2002).

30 Aus.: Tanna Xpucrosa, Aokmpuna nosumusHux 30606 a3ans deprcasu y cepi npas srodunu (Xapxis,
2019).
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CIIpSIMOBaHe PiBHUM YMHOM Ha 3a0e3IIeYeHHs] <IIPOTSDKHOCTI» 3aXUCTY IIPaB AASL AIOAET,
SIKi TAMYACOBO Ta BUMYIIEHO 3HAXOASITHCS 1033 MEXKAMHU FOPUCAMKIII CBOEI ACPIKABU.

IV. MocnipoBHa npaKTMKa 3acTOCyBaHHA Ta TIyMaYyeHHA HOPM NpaBa

ITocaipoBHE 3acTOCYBaHHS Ta TAYMadeHHs HOPM IIpaBa — OAHA i3 BUMOT BEpXOBEHCTBA
IIpaBa, SIKA y 3aTAABHOMY O3HAYAE, IO MOAIOHI BUIIAAKM TPAKTYIOTCS aHaAoridHO. L]st Bu-
Mora, sik mumre Asxx. Poyas, icToTHO 0OMexye po3cya CyAAIB Ta iHIIKX OCi0, 3MyIye X BH-
IIPaBAOBYBATH BiAMiHHOCTI, SIKi BOHH POOASITH MK 0COOAMH Ta CIIPaBaMH, IIOCHAAIOYHCH Ha
BiAIOBiAHI paBoBi Hopmu Ta mpuHunu.”' €CITA HamoAsirae Ha TOMY, 110 AepKaBHi opra-
HU MOBHMHHI 3aCTOCOBYBAaTU HOPMH TIPaBa ¥ «HAMMOCAIAOBHImuI crioci6>» (consistent
manner, utmost consistence),*? Beneniancrka Komicist 3akankae OPTaHHU BAAAM «3aCTOCO-
BYBATHU [IOCAIAOBHUM YHHOM CaHKIil Ta cTsarHeHHs». > [Tepep €ECITA nocraBasa HU3Ka CIIpas,
A€ BiH Ha3UBaB HEIIOCAIAOBHHMMU Ail OPraHiB AePXXaBHOI BAAAH, SIKi CYIIEPEYHAU IX TOTIePEAHIM
pillleHHSIM i IO3UIisIM — BU3HABAAHM HE3aKOHHOIO AOTIOMOTY II0 0e3p0o0biTTIO, Ky caMy
i BcraHOBHAY,** 11036aBASIAM IIPaBa Ha 3eMEABHY AIASHKY, SIKY PaHillle caMi i HAAQBAAY CKap3K-
nukam.> Y cripasi Rysovsky v. Ukraine (2001) €CITA 3po61B BaXKAMBHUI1 BUCHOBOK IIPO Te,
IIJ0 AepP>KaBHi OPraHH He MOXKYTb [IEPEKAAAATH Ha Gi3UIHHX Ta FOPUAUYHHX OCi0 BUIIPABACH-
HSI CBOIX «ITOMUAOK >, SIKUX BOHH IIPUITyCTHAKCS 3 HEAOAAOCT], aAe BUIIPABACHHS TAKOX He
MOXyYTb IIPU3BOAUTHU AO BTPYUYAHHSI Y IIpaBa 0co0H, SIKa IIOKAAAAAACS Ha AETITUMHICTD AO-
6pocoBicHuX Aiit Aep>kaBHOro opray. Takoxx €CITA BBaKae, 110 IOCAIAOBHICTb ACP>KaBHHX
OPTaHiB IPOABASETHCA Y CAIAYBaHHI BCTAHOBACHUM IPOLIEAYPaM, Ki TOCHAATD IPO30PiCTh
i SICHICTB IXHIX Alf1, MIHIMI3YIOTh pU3HK TOMUAOK.* TO6TO BCTaHOBAEHI B 3aKOHI [IPOLeAYPH
HAAEXHOTO 3aCTOCYBAaHHS HOPM IIpaBa GpOPMYIOTb AETiTHMHI OUiKyBaHHS y 0Ci6, Ha SKHX
MOIIUPIOETHCS 1je HOPMATUBHE PEryAIOBaHHs. 3aCTOCYBAHH HOPM IIPaBa SIK PyX «KPOK 3a
Kpokom>» (aHrA. step by step) Mae BUpilIaAbHe 3HAYEHHS AAS AOCSTHEHHS CIIPABEAAMBOTO
peayabTary. Lle Mae BaXKAMBe 3HAUEHHS Ta OCOOAMBO SICKPABO MPOSIBASETHCS Y MEXKAX KPH-
MiHAABHOT'O IIPOLIECY, A€ MO0 KOXHA CTaAis (AOCYAOBE PO3CAIAYBaHHS, ATOTOBYE MPO-
BaA)KeHHSl, CYAOBHIL PO3TAsSIA, BUKOHAHHS BUPOKY) Ma€ CBOE IPU3HAYEHHS Ta POAb, A IIPH-
FHSIT] pillleHHs TPAHCGOPMYIOTb OAHY CTaAifo B iHmry.*

CripaBeaAnBO BiA3HAUHTH, IO i y cdpepi MpaBO3acTOCYBaHHS Ta TAyMadeHHS HOPM IIpaBa
IIOCAIAOBHICTD SIK BUMOTA CIIPUSE 3aXUCTY AETITUMHUX OYiKyBaHb AIOA€H Ta iX mpas. Sk

3! Rawls, A Theory of Justice, 208.

32 Beyeler v. Italy, App. no. 33202/96, (ECtHR, S January 2000), accessed August 20,2019, HUDOC:
database, https://hudoc.echr.coe.int/eng#{“itemid”:[“001-58832"]}.

33 Rule of Law Checklist.

3 Cakarevié v. Croatia, App. no. 48921/13 (ECtHR, 26 April 2018, final 26/07/2018).

3 KIPS DOO and Drekalovi¢ v. Montenegro, App. no. 28766/06 (ECtHR, 26 June 2018, final 26
September 2018).

36 Lelas v. Croatia, App. no. 55555/08 (ECtHR, 20 May 2010).

37 AeoHia Ao60¥iko, “CriiBBIAHOIIEHHSI CTaA I/ AOTT4HOI 1 pyKHINIOHAABHOIIIOCAIAOBHOCT] Y KPHMiHAABHOMY
npoueci,” [Tumanus 6opoms6u 3i saouunnicmio 29 (2015): 99-108.
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BiAOMO, KOHIIENT 3aKOHHUX OYiKyBaHb € TPAAULIIAHUM AASL EBPOIIEACHKOIO AAMiHICTPaTHB-
HOTO npaBa. TyT MOCAIAOBHICTb O3HAYAE «CAiAYBaHHS 3BHYHIN aAMiHICTPATHBHIN IPaKTH-
1ji iHCTUTYIi1, i3 MOXXAMBICTIO BIACTYIIMTH BiA Hel B KOHKPETHIH CIIpaBi 3a HAsIBHOCTI AO-
CTaTHIX MACTaB>, IO Ma€ OyTH 060B’SI3KOBO 0O PyHTOBAHO MHCHMOBO. OAHOYACHO aAMi-
HICTpPaTUBHI CAY>X0OOBIji IIOBHHHI IIyOAIYHO TOBIAOMASITH IPOMAACBKICTD IIPO IOPSIAOK
BUpIIlIeHHs THX [TUTAHb, SIKi HAAEXATb AO FIOT0 KOMITETEHIil, 06 TaKUM YHMHOM CIIPUSITH
3aXUCTY HepeAbadyBaHOCTI Ta CTAOIABHOCTI CBOET AISIABHOCTI Ta 3aKOHHUX O4iKyBaHb AO-
Aeit.*® Ao pedi, B aHTAIMICBKOMY IIPaBi «3aKOHHI OYiKyBaHHS» KOHKPETU3YIOTbCSI Y IPHH-
1uni nocaidosrozo dompumanns (smisenns) 64adoto pamiuie 03HAYEHO20 NOAIMUMHO2O0 KYPCY
(the principle that policy must be consistently applied). Lleit npuHIAI Ma€ BaXKAUBE IPAKTHY-
He 3HAYEHHS, aAXXe HEAOTPMMAHHS HOr0 € AOCTAaTHHOIO IIACTABOKO AASL BIAITOBIAHOIO
IIPaBOBOTO 3aXUCTY OCOOH, HABITh 32 BIACYTHOCTI $aKTy HasIBHMX 3aKOHHHX OYiKyBaHb
y KOHKpeTHOI 0co6m.”

IIpunaripAHO BiABHAYMTH POADb CYAIB SIK KAIOUOBHX cy6’eKTiB 3aCTOCYBaHHS IIpaBa, SKi
OAHOYACHO IIOACKYAU BiATIOBiAQABHI 32 $OPMYBaHHs YHiPiKOBAHUX MiAXOAIB TIOCAIAOBHO-
ro TAyMadeHHs Ta mpaso3acTocyBaHHs. [Ipo¢. C. MakcuMoB HasUBa€ CYAOBi pilleHHs
«BHUIOI0 pOPMOIO OYTTS IIPaBa>, «B SIKMX AKYMYAIOETHCSI BECh AOCBIA OCMICAEHHS [IPABa>.
BoHH, Ha fl0T0 AYMKY, € «CBOTO POAY T ABUITIEHHAM KBaAidikariii (TTpaBoBoi KyAbTypH) BCix
Cy6’eKTiB IIpaBa>, a «IPABOCYAAS 00'€AHYE 3YCHAAS BCIX TIAOK BAAAM HABKOAO 3aBAAHHS
yTBepAXKeHH rpaBa>.** TIpu 11boMy OAHAKOBO BOYKAMBUM € 3aCTEPEKEHHS PO Te, IO AULIe
AOAEPIKAHHS BUMOT CIIPAaBEAAMBOCTI ITiA 9aC 3AIMCHEHHS CYAOYMHCTBA AO3BOASIE XapaKTe-
pH3yBaTH HOrO sIK paBocyaAst.*! 30kpeMa, BUMOra IOCAIAOBHOTO CTaBAeHHS, 6e3 po3pis-
HEHb Ta AMCKPHUMiHAIlii, O, BAACHE, IMEHYETHCS K HEYIIEPEAKEHICTD, € CTPHXKHEBOIO 3a-
Cap010 OYAB-SIKOTO CyAOUHHCTBA. Lleit acrekT cripaBeAAMBOCTI, SIKUIT AOPIBHIOE POpMAABHIi
piBHOCTI, BeHenjiancbka KoMicist po3yMie€ Tk, 1110 3aKOHH, HABITH OYAy4H HeCIIPaBeAAUBHUMHU
Ha TIPaKTHIli, MalOTb 3aCTOCOBYBAaTHCh OAHAKOBO AO BCiX Ta 3aIIPOBAA’KYBATUCDh 3 AOTIYHOIO
IOCAIAOBHICTIO. A 3araAbHa 3a00pOHa AMCKPHUMIHAIIiI CTPHMY€E AUCKPUMIHAIIO0 OKpeMHX
¢isnuHuX 0Cib 4u rpym ocib Ta momepepkae abo 3axuInae Bip 6yAb-SIKOTO HEOOIPYHTOBA-
HOT'O HEOAHAKOBOTO IAXOAY 32 OYAb-SIKOI0 03HAKO0. TaKHUM YMHOM, BUXOAUTD, IO MOCAI-
AOBHE 3aCTOCYBaHHS OAHOMaHITHOTO BUPIIIEHHsI aHAAOTTYHHX CIIPaB, 6e3 3001B y BUTASIAL
YXHAIB Ta yIepea>KeHOCTi, CIIPUsE BTiACHHIO IIPUHIUITY CIIPaBEAAUBOCTI Kk piBHOCTI. Ao
peui I ayaep, nepeocMucAio04M KOHIIENIT BEPXOBEHCTBA IIPaBa Ta HOTO POAb Y peaAbHO-
MY CBiTi, AOXOAUTb BUCHOBKY, IIJO CaM€e BepPXOBEHCTBO IIPaBa, SKe HAIIOBHIOE KOHKPETHUM

3% The European Code of Good Administrative Behaviour, accessed September 03, 2019, https://
www.ombudsman.europa.eu/pdf/en/3510.

% Mapuna Marpeao, “KoHLjenT «3aKOHHUX OYiKyBaHb> i IPUHIKMII OPUAUYHOI BUSHAYEHOCTI:
IPUYHHHO-HACAIAKOBUI 4u cuMbioTHyHui 385130k~ Haykosi sanucku Incmumymy 3akonodascmea
Bepxoenoi Padu Yipainu 3 (2013): 127-38.

# Cepriit Makcumos, “ITpaBoBa peaabHicTb sk mpeaMeT pirocodcproro ocmucaenns” (aBToped.
AWIC. AOKT. IOPHA. HayK, Xapkis, 2002).

# Torpe6usik, OcH080M0AONCHI NPUHYUNU NPABA.
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3MICTOM iA€aA IOPUAWYHOIL PIBHOCTI, CTBOPIOE IIEPEAYMOBH COLIIaABHOI, IIOAITMYHOI Ta
MarepiaAbHOI piBHOCTI.

3 igmmoro 601<y, BIATIOBiAQABHA POAD CYAIB, 0COOAMBO BUIUX iIHCTAHIIIM, IOASTAE y 3ampo-
BaAKeHHI MEXaHi3MiB, IO AQIOTh MOXKAMBICTb YHHUKATHU CyIIepeYHOCTe! Ta 3abe3IedyBaTH
Y3rOAXKEHICTD PAKTUKY IIPABO3aCTOCYBAHHS, AAXKE < EAUHE 3aCTOCYBaHHS 3aKOHY € BU3HA-
YAABHHM 32AAS IIPUHIHITY PIBHOCTI ITepeA 3aKOHOM>» Ta 00YMOBAIOE AOBIPY IPOMAaACBHKOCT]
AO CYAIB Ta IIOKpAIIy€ TPOMAACBKY AyMKY CTOCOBHO CIIPaBEAAMBOCTI Ta IIPaBOCYAASL

ITo-mepime, yHidikariis 3acTOCyBaHHSI HOPM IIPaBa, SIK BIAOMO, TAKOXK 3a0€3I1ey€eThCs THM,
110 CYAH, 0cOo6AMBO BUII CYAOBI IHCTaHIIiI, AOTPUMYIOTbCA CBOIX IONIEPEAHIX IIPAaBOBUX I10-
3UIIiM, Y TOMY YHCAI TTiA Yac TAYMadeHHs IpaBa. B aHraocakcoHChKil TpaAumii 11e mpaBHAO
CTaHOBUTb OCHOBY AOKTPHHH CYAOBOTO IIpeLieAeHTY stare decisis, sika, sik BBaxkae C. IlleBuyk,
«cnpuse GOpMyBaHHIO CUCTEMH CITIABHHX iA€aAiB Ta IPaBOBUX IIPHHIUIIB CYCITIAbCTBA
71 AepIKaBH, 3aTraAbHe BUSHAHHS SIKMX 00 €AHY€E PO3Pi3HEHUX iHAMBIAIB Y EAMHY CITIABHOTY —
cycniabcTBO>.* TIpy 11bOMy, 3BUYAIHO, iCHYIOTH MACTABU AASI BIAMOBH AOTPHUMYBATHCh
ICHYIOYMX ITPELIEACHTIB i HABEAECHHS LIUX ITACTAB € 060B’I3KOBUM, a CaMi BOHM MAIOTh 6yTH
6eszanepeyrnmin.”’ Y TaKHX BUITAAKAX CYAASI Ma€ PAIliOHAABHO Ta PO3YMHO OLIHHTH «CyTb
HOBUX LIIHHOCTEF >, SIKUMH BiH OaXXa€ 30araTUTU CBOIO IIPABOBY CHCTEMY, Ta IPOAHAAi3yBa-
TH IX CYMICHICTb i3 y>Ke ycTaseHumu. **

€BpOIENCHKUH CYA 3 TIPAB AIOAMHU AOTPHUMYETDCS IIPHUHITHITY, 3TIAHO 3 SIKUM BiH, He 6y-
dy4u GOPMAABHO 3B'SI3AHMM CBOIMH ITOIIePEAHIMH PillleHHSIMH, He nosuHeH 6e3 HasIBHOCTI Ha
T€ CEpHO3HUX MACTAB BIACTYIIAaTH BiA CBOEI TPAKTUKH, 1[0 3a6e3nequaTHMe eeKxT npaso-
BOI BU3HAYEHOCTI i mepeAOaTyBaHOCT], a TaKOX piBHOCTI repea 3akoHoM. Aae ECIIA BBaxae,
IO y pasi moTpebu BiH IOBUHEH OPATU AO YBArH 3MiHY CUTYALifl y AeP)KaBaX-y4aCHHILSIX
Komnsenuii i pearyBaru, 30kpema, Ha OyAb-sIKi HATSIKH Ha AOCSITHEHHS KOHCEHCYCY Ta EAHOC-
Ti cepea AepKaB, A0 40ro BapTo mparHyTi.*” OKpiM TOro, BAKAMBO MaTH Ha YBa3i IIO3HUILi0
ECIIA, 3ripHO 3 KO0 BiH TAyMauuTh Ta 3acTocoBye KoHBeHIiI0 y c10Ci6, sKuit poOUTH
IIpaBa, [0 IPOTOAOLIEH] Hel0, IPAaKTHIHUMH Ta e eKTUBHUMH, A HE TEOPETUYHUMH Ta iAT0-
30pHHMMH. Y 3B'3KY i3 I1uM, sik BBakae cam ECITA, BiH MoxKe i MOBUHEH BUKOPHCTOBYBATH
MIPUAOMHU AMHAMIYHOIO Ta €BOAIOIIIMHOIO TAYMAY€HHs, Y IPOTUBHOMY BUIIAAKY, L€ MOXe
CTaTH Ha 3aBaAl foro moaaasmoro pepopmysanus.”® Sk Bayuno mipxpecatoe C. Pabinosuy,
mipxip Ta mpaBoposymiaaa €CIIA xapakTepusyoThCsl « CUTYaTHBHOIO 3MiHIOBAHICTIO HIOTO

* Gowder, The Rule of Law, 275.

# Consultative Council of European Judges (CCJE), Opinion Ne20 (2017), “The
role of courts with respect to the uniform application of the law”, https://rm.coe.int/
opinion-no-20-2017-on-the-role-of-courts-with-respect-to-the-uniform-a/16807661e3.

* Cranicaas llesuyk, ITopisusivHe npeyedenmue npaso 3 npas A0duHu. (Kuis: BupaBHHIITBO
«Pedepar»,2002), 71-2.

4 Tam camo, 67.

* Aapou Bapax, Cydeiickoe ycmompenue, miep. ¢ aurautickoro (Mocksa: HOPMA, 1999), 229.

¥ Chapman v United Kingdom, App. no. 27238/95 (ECtHR, 18 January, 2001).

* Christine Goodwin v. the United Kingdom, App. no. 28957/95, (ECtHR, 11 July 2002).
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OKPEeMHX IIOAOXKEHD ITPU HE3MIHHOCTI 3aTaAbHUX IIPUHIIMIIIB, BUKOPUCTOBYBAHMX AAS IX BU-
pobaenus>. ¥ pimenusix €CIIA y «mporeci mo3uTusariii IpupOAHO-IPABOBIX IOAOKEHb
Ta 6e3rmocepeAHbO] iIHTerpawil KOHIEMNIii I0CHATYPAAI3MY B peaAbHY IOPHANYHY [IPAKTUKY
BiA6YBa€TbC$I ix coniaabHa QyHKITiOHaAI3aIiA 1 iHCTPYMeHTaAiSaHiﬁ>>.49 ITe mipxpecaroe
6e3yMOBHY IPaKTHUYHY CIIPSIMOBAHICTh TAyMadeHHs KoHBeHIIii €BpONeiCbKUME CYAOM, IIIO
€ IepeBAKAIYNM PAKTOPOM y KOHKPETHHUX CUTYALISIX IIOPSIA 13 3B I3aHICTIO CBOIMU [IPaBO-
BUMU ITO3HULiAMH. L]e AOBOAUTD i TO# $aKT, 0, OKpiM AMHAMIYHOTO TAYMaueHHs, iCHYIOTb,
AK MiHiMyM, me 2 mipcTaBu, 3a HasBHOCTI sikux ECIIA BipxoauTs (justification for
overruling) Bis ycrasenoi npaxruku (well-established case law (WECL)): HeBusHauenicTs
IIJ0AO KOHKPETHOTO IIUTAHHS B MeXaX iCHYI0401 CyAOBOI IIPAKTHKH Ta CTPiMKe 30iAbIIeHHs
KiABKOCTI cKapr, mopaHux A0 Cyay I{OAO KOHKPETHOTO IpaBa, rapanToBaHoro Koxsenmiero.*

IIJoao yxpaincbkoro Bepxosroro Cyay (aaai — BC) icHye pekiAbka HampsiMiB BIAMBY Ha
$OopMyBaHHS EAMHOI ITpaBo3acTocoBHOI mpakTHky. [To-mepmre, BiamosiaHO A0 cT. 290 Ko-
AEKCY aAMiHICTPaTUBHOTO CyAOUYMHCTBA YKpainu BC Moxxe BUHOCHTH pillleHHS Y 3pa3KOBHX
CIIpaBax, KOAHM y POBAAYKEHHI OAHOTO 260 AeKIABKOX AAMIHICTPaTHUBHHX CYAIB 3HAXOASATHCS
THIOBi (OAHAKOBMIL Cy0’€KT BAAAHUX [IOBHOBA)KEHb, AHAAOTIYHI ITIACTaBY BUHUKHEHHS CIIO-
PY, IO PETYAIOIOTbCSL OAHMMM HOPMaMU [PaBa, aHAAOTiYHi BAMOTH) aAMiHiCTPaTHBH cripa-
BH, KIABKICTb SKHMX BU3HAYA€ AOLIIABHICTD YXBAaACHHS 3Pa3KOBOrO pillleHHs.

ITo-apyre, Ha Beauxy ITaaary Bepxosroro Cyay mokaapeHO 3aBAQHHS 3abe3redyBaTu
OAHAKOBe 3aCTOCYBaHHS CyAAMHU HOPM IIpaBa, 30KpeMa i yepes Meperasip CyAOBUX PillleHb
y KacariitnoMy mopsiaky.”' Ilpu riboMy 3aKoHOM He IepepOadeHO KOHKPETHUX CIIOCO6iB Ta
iHCTpyMeHTiB QOpMYyBaHHS YHipiKOBAHOrO PO3YMiHHS Ta 3aCTOCYBAaHHs ITpaBa CyAAMH
Ykpainn. AHaais npakTuku BC AeMOHCTpYE, 0 BUKOPHCTAHHSA MOXAUBOCTEHN BiAKPHTOTO
PeECTpPy CyAOBHUX pillleHb, iHITHX LUPPOBUX MOKAUBOCTEMH, & TAKOXK 3aCO0IB IOPHANIHO]
TeXHIKU 3HAYHOIO MipOIO CIPHsi€ BUKOHAHHIO IIUX 3aBAAHD. 30KpeMa, y Meskax Beawnxoi ITa-
AQTH BUKOPUCTOBYIOTbCS TaKi iHCTPYMEHTH: HAIMCAHHS PilleHb 32 HOBOK CTPYKTYPOIO,
B AKiH 4iTKO BUAIASIETHCS IpaBoBa mo3uiist Beankoi ITaaaTy; BUKOpHCTaHHSA aKTUBHOTO Ti-
IIEPIIOCHAQHHS B TEKCTAX CBOIX pillleHb, 110 CIPHsI€ MOOYAOBI 3B SI3KiB MK pilleHHSIMH Ta
ITOCUAIOBATUME 3HAYEHHS IIPABOBMX IMO3MIIiM, CUCTEMHU B3aEMHUX IIOCHAAHD, iIHAMKAIIiI IIi-
AOTHHMX pillleHb Ta BIACTYIIIB Bip iCHY¥0401 IPaBOBOI MO3UIIii; BAAIACHHS «IIAOTHHMX> pillleHb
(y Beauxiit [Taaari 3ampoBaakeHO BUITYCK NIOTHKHEBUX €AEKTPOHHUX MiBPIYHUX Gr0AeTeHiB
Ta MOTOYHHX AAMAIKECTIB TPAKTHKH,  eKCTPEHHX — y BUIMAAKY BiacTymry Beankoro ITaaaToro
Bi npaBoBux BucHOBKiB BC ab6o BCY); Hanucanus CYAASIMHU OKPEMHUX AYMOK AAS IHAMKALI1
CIIpaB, AKi He MalOTh OAHO3HAUYHOTO BUPiIleHHs i pillleHHs 10 SIKMX YXBAAIOIOTbCS 3 HE3HAU-

* Ceprint Pabinosuy, “FOcHaTyparicTuuHa apryMeHTaNis B pilieHHsIX EBPOIENCHKOrO CYAY
3mupas atopunn,” Konsenyis'so, http://www.co-.com.ua/article/rabinovych-s-yusnaturalistychna-
argumentatsiya-v-rishennyakh-yevropeiskogo-sudu-z-prav-lyudy.

30 Alastair Mowbray, The Development of Positive Obligations under the European Convention on Human
Rights by the European Court of Human Rights (Human Rights Law in Perspective) (Oxford, Portland
Oregon: Hart Publishing, 2004), 256.

S TIpo cyaoycTpiit i craTyc cyaais, Ne 1402-VIII, ct. 45 (2016).
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HOIO [IepeBarolo TOAOCIB, o POGHUTH IPABOBY MO3ULI0 «XUTKOK>» («close cases» ), mo
y Mait6yTHbOMY MOXKe CTIpHsTH ii 3miHi («overruling> ).5

AHaAi3 3aKOHOAABCTBA IIPO CYAOYCTPill T IIPOIIeCYaAbHOTO 3aKOHOAABCTBA He AA€ BIAIIO-
BiAl Ha TUTAHHSA [IPO Te, 33 AKX ITACTaB, y AKUN croci6 Ta B SAKOMY ITOPAAKY 3AIICHIOETHCS
3miHa mipxopy Beaumkoi ITaaaTu A0 3aCTOCYBaHHS HOPM YHMHHOTO 3aKOHOAABCTBA. Beanka
ITaaaray cBoiit mpaxruiyi,” BpaxoByoun npakruky €CITA, Bupimuaa, mo «3 MeToxo 3a0e3-
IT€YEeHHs EAHOCTI Ta CTAAOCTI CYAOBOI ITPAKTUKHU AASL BIACTYITY Bip BUCAOBACHHUX PaHille
npaBoBux noauniit Beanxa [Taaara BC nmoBuHHa MaTu I'pyHTOBHI IiAcTaBy: 1i monepeaHi
pillIeHHs MAIOTh OYTU TOMHUAKOBMMY, HeepeKTUBHUMH UK 3aCTOCOBAHMI Y IIUX PillleHHSIX
IiAXiA TIOBMHEH OYeBHAHO 3aCTapiTH BHACAIAOK PO3BUTKY B IeBHIl cdepi CyCIiAPHUX Bip-
HOCHH 200 IX IIPaBOBOTO PETyAIOBAHHS>. ¥ IIPOLIeCYyaAbHHX KOAEKCAX YKpaiHH MiCTUTBCS
000B’s130K KaCAI[HUX CYAIB IIePEAATH HA PO3IASIA TTAAATH, 06’ €AHAHOI MaAaT uu Beankoi
ITaaatu BC cmpaBy, y Mexax sikol BUHUKAQ HEOOXIAHICTD BiailiTH Bip paBoBoi mosurii BC
(cr. 403 LITIK Ykpainw, cr. 346 KAC Ykpainn, cr. 320 I'TIK Ykpainn).

B yxpaiHCchKi paBoBiil CHCTeMi XOU ITPeLIeACHT i He € pOPMAABHO ASKEPEAOM IIPaBa, IPOTe
BHIi cyaoBi opranu ta Korcrurynifiauit Cya Ykpainu (pani — KCY) AEMOHCTPYIOTb IIpH-
XHABHICTb AO KOHIJEIIIii «3B’513aHOCTi CBOIMH MOTIepeAHiMHU pileHHsIMI>. B Okpemiit Aymi
Ao pimenss Bip 03.02.2009 p. Ne 3-p1r/2009 cyaas KCY B. M. Kamrio HasuBaB HeAOTpUMAHHS
cBoix monepeaHix npasosux rnosuniit KCY (30xpema, MOBa HIIAa PO BCTAaHOBAEHHS BIKOBUX
LIeH31B Ta 06Me>1<eHb) «METOAOAOTIYHMM HEAOAIKOM Y PO3TASIAL CIIPaBH, IO He IIOBHOIO MipOXO
BiATIOBiAQ€ 3acapaM BepXOBEHCTBA IIPaBa, 30KpeMa CIIPAaBEAAMBOCTI Ta pO3YMHOCTi>». 3aKOHOM
Yipairu «ITpo Korcrurynitiamit Cyp Yipainu> Big 13 aumrs 2017 p.>* nepeabadero, mo KCY
BUKAAAQ€E IOPHAIYHY [IO3UIIIO Y MOTHBYBAABHii Ta/a00 Pe30AIOTHBHIN YaCTUHI pillleHHs], BU-
CHOBKY; BOHA TaKO>K MOXKe MiCTHTHUCS B yXBaAaX IPO BIAMOBY Y BIAKPUTTi KOHCTUTYLIMHOIO
IIPOBAAYKEHHS Y CIIPaBi Ta IIPO 3aKPUTTA KOHCTUTYIHIHOIO IPOBAAYKEHHS Y CIIPaBi, [IOCTAHOB-
aeHux Cenamonm wu Beaukoro naramoro. KCY Moske po3BUBaTH i KOHKPeTH3YBATH IOPUAIHY
nosurio CyAy B CBOIX HACTYITHHX aKTaX, 3MiHIOBAaTU IOPUAMYHY IIO3UIIIO B Pa3i CyTTEBOI
3MiHH HOPMATUBHOTO PEryAIOBAHHS, SIKHM KepyBaBcst Cya IIpH BUCAOBAEHHI TaKoI IO3HIJl, 260
33 HASIBHOCTI 00 €KTUBHUX IACTaB HeOOXiAHOCTI TOKpalIleHHs 3aXHCTY KOHCTHTYL[{MHIX IIPaB
i cB060A 3 ypaxyBaHHSIM MDKHAPOAHUX 3000B’s13aHb YKpPAiHU Ta 32 yMOBU OOIPYHTYBaHHS
taxoi 3minu B akTi Cyay.

2 Oaena Ki6enxo, “Hosi mipxoau Beanxoi ITaraTu Bepxosroro Cyay ao 3abe3neuyeHH EAHOCTI
cyaosoi mpaktku,” Cydebro-opuduueckas zasema, Aucromap 23, 2018, https://sud.ua/ru/news/
blog/129294-novi-pidkhodi-velikoyi-palati-verkhovnogo-sudu-do-zabezpechennya-yednosti-sudo-
voyi-praktiki.

33 [TocranoBa Beauxoi ITasaru Bepxosroro Cyay Bia 04 Bepecus 2018 poky N°823/2042/16,
http://reyestr.court.gov.ua/Review/77969515; Oxpema aymxa cypais BeaunxoiIlaaaru BepxosHoro
Cyay Baxyainoi C.B., I'yaumu A. A., Aarimescskoi B. I, Kibenko O. P, Porau A. I, Ypkesuua B. 1O. a0
pimenHsBiA 12 4epBrs 2018 N0 823/378/16, pata sBeprennst Cepriens 20,2019, http: //reyestr.court.gov.ua/
Review/76441988+#.

*TIpo Koncrurynifinuit Cya Yxpainu, Ne2136-VIII (2017).
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V. IMnniKauii nocnigoBHOCTI y ropM3oHTanbHUX NpaBOBiAHOCUHAX

Bapro 3po6uTH 3ayBaXKeHHs 1 PO Te, IO IIOCAIAOBHICTD € AKTYaABHOIO BIMOTOIO, SIKa
CIIpHsi€ BU3HAYEHOCTI y IPUBATHONPABOBUX BiaAHOCHHAX. lIlompaBaa, TyT MOCAIAOBHICTD
TiCHO IOB'sI3aHa i3 CTAHAAPTOM AOOPOCOBICHOCTI, SIKHII € CBOEPIAHMM 3aII0ODKHIKOM 3A0-
BKHBAHHS HAAQHHMH Cy0’€KTaM IIPaBaMH; TAKMM YMHOM, YCi YIaCHHKH IPaBOBIAHOCHH
CroaAiBaroThCs Ha AO6PY coBicTb (good faith and fair dealing) Ta nocaipoBHicTs inmux. B an-
FAOCaKCOHCBKIH ITPaBOBifl CiM'1 Ta Y MDKHAPOAHOMY IIPaBi IPE3yMIIIIisi TAKOI IIOCAIAOBHOI
AOOPOCOBICHOCTI YCiX BTIAIOETHCS B TAKOMY IHCTHUTYTI, SIK €CTOIIEAD, SIKHIl HEe AO3BOASIE
CTOPOHI 3MiHIOBATH paHille 3asBA€HY IIO3ULIi0, TOOTO 3a60POHSIE HEITOCAIAOBHY IIOBEATHKY
(inconsistent behavior) (aus: ITpunnunu YHIAPYA, MoaeAbHi IIpaBHAa €BPOTENCHKOTO
npuBaTHOTO npasa). IlpuHarigHo BiasHaunTy, mo Bepxosuuit Cya B YkpaiHi ycnimHo 3a-
CTOCOBYe NpUHIMI «non concedit venire contra factum proprium» (HixTo He MOXe AisfTH
BCyTIepey CBOiit omepeAHii ToBeAiHIi), ikuit € BAacHe BupaxeHHsM ecromeato (ITocrano-
Ba BepxoBHoro Cyay y cxaaai koaerii cypais KacaniiiHOro rocrmopapcpkoro cyay Bip
09.04.2019 p. y cripasi N0 903/394/18 Ta in.).

BucHoBKHM

Sk 3’51c013yeTbc,q, MMOCAIAOBHICTD SIK YHIB€pPCAaAbHA BUMOTIA MIOAO OpraHi3aliii AFOACHKOI
ALABHOCTI Ta CYCITIABHUX BIAHOCHH Ma€ Ba)KAHBE IPaBoBe 3HaYeHH:. I1ocAipOBHICTD 3Ha-
FIIIAQ CBOE BiAOOpPasKeHHS SIK BUMOTA, IO CIIPHUSIE BTIACHHIO IPUHIUITY IPAaBOBOI BU3HAYe-
HOCTI Ha piBHi HOPMOTBOPYOCTI Ta 3aCTOCYBAHHS i TAYMaY€HHS IIPaBa; TAKOXK MPOCTEXYETh-
s 1i pOAb K BUMOTH Y MeXKaX FOPH30HTAaAbHUX IIPaBOBiAHOCKH. BpaxoByroun Te, 1o mo-
CAIAOBHICTD SIK 3aTaAbHOY>KHMBAHMI TEPMiH Ma€ Pi3Hi aCIeKTH MOro PO3yMiHHS, BAXKAUBUM
€ 3'sICyBaHHS 0COOAMBOCTe FIOr0 3Ha4YeHHs y rpasi. Ha piBHI HOpMOTBOPYOCTI O4eBUAHUM
CTaAO Te, IO Ha ITEePUIMIA TAQH BUXOAMTD YaCOBUH BUMIP IMOCAIAOBHOCTI: A€pKaBa IPOTATOM
TPHUBAAOTO YaCy 36epira€ OAHaKOBHMH IIPABHAQA TOBEAIHKH 3apaAd CTAOIABHOCTI 3aKOHHUX
O4iKyBaHb YYaCHHUKIB CYCIIIABHUX BIAHOCHH, a IIPaBHAA 3MIHIOE YM CKACOBYE, a00 HaBiTh
HaAA€ 3BOPOTHOI Ail HUM, AHIITe 32 HASIBHOCTI AOCTATHiX Ta po3yMHUX mmiacTaB. ITocaipoBHICTD
Ha PiBHI IPaBO3aCTOCYBAHH Ta TAYMaY€HH IIPaBa O3HAYa€ OAHAKOBE CTABACHHS Ta iHTep-
IpeTanilo aHAAOTIYHHUX CUTYallili, TOCAIAOBHY HEyII€PEeAKEeHICTh cy6’61<TiB 3aCTOCYBAHHA
1paBa, 0c00AMBO CYyAAIB. OAHOYACHO CIIPABEAAMBOMY CYAOYMHCTBY CIIPUSIIOTS 1 yHiiKartis
CYAOBOI IIPAKTHKH BUITUMH CYAOBHMH iHCTAHITSIMH Ta IOCAIAOBHe TAyMadeHHS HopM KoH-
CTHUTYLil OpraHaMH KOHCTHTYIHNHOI JOPHCAUKIII. Y TaKOMYy pa3i BTiAeHHH 32 AOIIOMOTOIO
ITOCAIAOBHOCTI IIPUHIUII TPAaBOBOI BUSHAYEHOCTI CIIPHSIE YTBEPAXKEHHIO PIBHOCTI Ta cripa-
BEAAMBOCTi B CHCTEMi IIPAaBOBOTO PeryAIOBaHHS. 3BHYANHO, IJO MOCAIAOBHICTH He MOXe i He
IOBHHHA 6yTH IPEACTABACHA K ab6COAIOTHA BUMOTA: BiAXiA Bip OYiKyBaHOI IIOCAIAOBHOCTI
Y M@XXax BCi€l CUCTEMH ITPAaBOBOTO PEryAOBAHHS AOITyCTUMUMI AMIIE 32 HASBHOCTI PO3YMHHUX
IIACTaB Ta 3apaAr 3abe3IedeHHs 0O PYHTOBAHOI Ta 3aKOHHOI METH, SIKOI0 Y ITAPAAUTMi Bep-
XOBEHCTBA ITPaBa MOXKe OyTH 3aXUCT IIPaB AFOAMHH Ta 3aKOHHHX iHTepeciB.
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YpaxoByrouH Te, 1110 CTATTS IIPEACTABAEHA SIK CIIPOOA OKPECAUTH KOHTYPHU IPOOAEMATHKY,
6araTo muTaHb, MAHITUX y Hil, HOTpe6y10Tb TTOAQABIIIOTO AOCAIAXKEHHS AAS LIIAICHOTO pO-
3yMiHHS POAi IOCAIAOBHOCTI y ITpaBoBOMY peryatoBaHHi. Cepea HUX Taki: peryAsiTUBHe
3HAYEHHS ITOCAIAOBHOCTI SIK BUMOTH AO IIOBEAIHKU cy6’eKTiB IIPUBATHONPABOBUX BIAHOCHH,
a TAKOX AO NMOBEAIHKM TaKUX HEAEPXKaBHUX cy6’eKTiB, sK 6isHec, IPOMAACHKI opranisarnii
iT.A.; IpobAEMa ITOCAIAOBHOTO TAyMadeHHsI, 0cobarBo KorcTurymil. Ile HapacTb MOXAMBICTD
c$OpMyAIOBATH CTifKi KpUTepil II0CAIAOBHOCTI, SIKi MOXYTb OyTH BUKOPHCTaHI, 30KpeMa,
AASL OCKap>KeHHSI HEITOCAIAOBHHUX Aifl YIIOBHOB)KEHHUX Cy0 €KTIB ACPYKABHU Ta HEAEPXKABHUX
Cy0’€eKTiB, SIK TAKHUX, IO CyIIEpeYaTh BEPXOBEHCTBY IIPaBa.

© K. Bypsikoscpka, 2019
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Karepuna bypsaxoscpka. Bumoranmocaipo0BHOCTI: 3MicTi poAb y IpaBOBOMY peryAroBaHHi

AmnoTranis.Y cTarTi 3pobaeHa cripoba 3CyBaTH 3MIiCT Ta POAb IIOCAIAOBHOCTI SIK BEMOTH, I{O
BUITAMBAE i3 MPHUHITUITY IPaBOBOI BU3HAYEHOCTi. ABTOP AEMOHCTPY€ iMITAiKaIlii OCAIAOBHOCTI Ha
PiBHI HOPMOTBOPYOCTI, 3aCTOCYBaHHA IIPaBa Ta TAyMadyeHH s TpaBa, ITiAHiMa€e MUTaHHSA IIPO POAD
IIOCAIAOBHOCTi y MEXXaX FOPU30HTAABHUX IIPAaBOBIAHOCHH. ABTOD CTaBUTh 3aBAAHHS 3ICyBaTH,
SAKY IHCTPyMEHTAaAbHY LIiHHICTb HeCe 11 BUMOTA 32 YMOBH 11 AOTPMMaHHS Ta AKi HACAIAKH AAS
MPaBOBOI CUCTEMHU y Pasi il HEAOTPUMAHHS.

AocAipAKeHHSI 3AIFICHIOETCS HA MIACTABI aHAAI3y 3apyOixHOI Ta BITYUSHSHOI AiTeparypH,
aHaAI3y A)KepeA MSIKOTO [IPaBa AOrOBIPHIX OPraHiB 3 IPaB AIOAUHH, A TAKOXK CYAOBOI IIPAKTUKH.
KoHcTaryeTbcs, Mo HasiBHI MaTepiaAl AQIOTh MOXXAHMBICTb O3HAHOMHUTHCH AMIIE i3 ACSIKHMMH
aCMeKTaMHU IOCAIAOBHOCTI K IPaBOBOI BUMOTH, 5IKa, 30KpeMa, KOHKPETU3YEThCA y FAAy3IX Ta
MPaBOBUX iHCTUTYTaX CUCTEM HaIliOHAAbHOTO, HAAHAI[iOHAABHOTO Ta MiX)KHAapOAHOTO IIpaBa.

ABTOp AOCAIAXYE Pi3HI TAYMaUeHHS «IIOCAIAOBHOCTI>» y 3aTaABHOMY Y>KUTKY Ta 35ICOBYE,
IO yCi ACIEeKTH TAyMadeHHsI [{bOTO TEPMiHa IIPOSIBASIIOTH cebe Ti€lo YH iHIIO0K Mipoo y mpasi.
ITocAipOBHICTD SIK BUMOTa, 1[0 BUIIAKMBAE i3 TPUHITUITY IPaBOBOI BU3HAYEHOCTI, CIIPUSIE TOMY,
mo nepeA6aquaHiCTb Ta AOBipa SIK Ba)KAHMBI CTOBIIM COIIiaAbHOI B3a€MOAII BTiatoI0THCA. Lle
€ aKTYaAbHHUM i Y B3BAEMOBIAHOCHHAX MiXX AIOAMHOIO i A€PXKaBOIO.

30KxpeMa, MOCAIAOBHICTD Y Me)XXaX 3aKOHOTBOPYOCTI K IPOBiAHOMY 3acobi BTireHHS Aep-
>KaBHOI ITOAITHKY ITOASITAE ¥ 30epeskeHHI OAHAKOBUX IIPABUA [IOBEAIHKH IIPOTSITOM TPUBAAOTO
vacy 6e3 HeOOI PyHTOBAaHHX 3MiH, CKACyBaHHS Y1 IIOBepHeHHsI Al HOpMy 4aci. TyT aBTOp akTyaaisye
MUTAHHS PO IIPaBOBE PEryAIOBAHHA Yy CUTYAI[isIX 3aTPO3 AASI TPABOTIOPIAKY AepIKaBU (oxynauiﬂ
TEepUTOPIl, 36p0171Hi KOHQPAIKTH Tomo).

ITocaiaOBHICTD IpH 3aCTOCYBaHHI Ta TAyMayeHHi HOPM IIpaBa O3HAYa€ MOCTiHHY Heymepe-
AJKEHICTh cy6’e1<TiB MpaBO3acCTOCYBaHHA. AKIIEHTYETbCS yBara Ha BiATIOBiAAABHIlN POAi cyaiB
Y CIPHAHHI EAMHOMY 3aCTOCYBaHHIO.
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ITocAipOBHICTD € AaKTYaABHOIO BUMOTOI0, SIKa CIIPHS€E BU3HAYEHOCT] y IPUBATHOIIPABOBUX
BiAHOCHHAX, IIT0 BUMAaTa€ MOAAABIIOTO AOCAIAKEHHS.

KAro4uoBi cA0Ba: TOCAIAOBHICTD; HOPMOTBOPUICTDh; 3aCTOCYBAHHS IIPaBa; BEPXOBEHCTBO
IIpaBa; IpaBOBa BU3HAYEHICTh; IpaBa AIOAUHHU.

Exarepuna Bypskosckas. Tpe6oBaHHe MOCAEAOBATEABHOCTH: COAEPIKAHHE H POAD
B IIPAaBOBOM Per'yAHPOBaHHH

Annoranus. B cTarbe cAeAaHa IOMBITKA BRIICHUTD COAEPKAHHE H POAb IIOCAEAOBATEABHOCTH
KaK TPeOOBaHUSI, CAEAYIOIIErO U3 IIPHHIIKIIA IPABOBOM OIIPEAEACHHOCTU. ABTOP AEMOHCTPHUPYET
HMMIIAMKAIIMH IIOCA€AOBATEABHOCTH HA yPOBHE HOPMOTBOPYECTBA, IPHMEHEHH S IIPaBa U TOAKO-
BaHUS IIPaBa, IOAHUMAET BOIPOC O POAM IOCACAOBATEABPHOCTH B IPEAEAAX TOPU3OHTAABHBIX
IIPaBOOTHOLIEHHUH. ABTOD CTaBUT 3aAaYy BBIACHUTD, KAKYI0 HHCTPYMEHTAABHYIO IeHHOCTb HeceT
9TO TpeOOBaHMUE IIPU YCAOBHH €I0 COOAIOACHHU S M KAKIe OCACACTBHS AAS IIPABOBOI CHCTEMBI
B CAyYae ero HeCOOAIOAEHMSL.

WccaepoBaHUe OCYIECTBASIETCSI HA OCHOBAHMY AHAAU3A 3aPYOEsKHON 1 OTe4eCTBEHHO
AUTEPATYPbl, AHAAN3A HICTOYHUKOB MATKOTO IIPaBa AOTOBOPHBIX OPraHOB IIO IIPaBaM YeAOBEKa,
a TaKkxe cypeOHOM mpakTuky. KoHcTarnpyercs, 4To NMeOIeCcs: MATEPUAABL AAIOT BO3MOXK-
HOCTb O3HAKOMHTBCS AMIIb C HEKOTOPBIMH ACMEKTAMH IIOCAEAOBATEABHOCTH KaK IIPAaBOBOTO
TpebOBaHMS, KOTOPOE B YaCTHOCTH KOHKPETUZUPYETCS B OTPACASX UM IIPABOBBIX HHCTHTYTAX
CHCTeM HaIJHOHAABHOI'0, HAAHAIITHOHAABHOTO M MEXXAYHApOAHOTO ITpaBa.

ABTOp HCCAEAYET PasAMYHBIE TOAKOBAHUSI <IIOCAEAOBATEABHOCTH» B 00I[eM KOHTEKCTE
U BBISICHSIET, 4YTO BCE ACIEKThl TOAKOBAHHS 9TOrO TEPMHHA [IPOSIBASIIOT Ce0s B TOI HAU UHOM
cTemeHH B mpaBe. [TocaeA0OBaTeABHOCTD KaK TpebOBaHIE CA€AYeT U3 IPUHIUIIA IIPABOBOM
OIIPEAEAEHHOCTH, CIIOCOOCTBYET TOMY, YTO IIPEACKA3yeMOCTb H AOBEPHE KaK BaXKHbIE CTOADBI
COIJMaABHOTO B3aHMOAEHCTBH S BOIIAOLAIOTCS. JTO AKTYaABHO M BO B3aHMOOTHOIIEHH SIX MEXKAY
9eAOBEKOM M TOCYAAPCTBOM.

B 4acTHOCTH, IOCAGAOBATEABHOCTD B IIPEAEAAX 3aKOHOTBOPYECTBA 3aKAIOYAETCSI B COXPAHEHUH
OAMHAKOBBIX IIPABUA [IOBEACHIS B TeUeHIE AAUTEABHOTO BpeMeHH 0e3 He060CHOBaHHbIX H3MeHeHM!],
OTMEHBI MAM BO3BpaTa ACHCTBHS HOPM BO BPeMeHH. 3AeCh TakKe aBTOP aKTyaAH3HpPYeT BOIIPOC
O NPABOBOM PEryAMPOBAHUM B CHTYAILJUsX YTPO3 AASL IIPABOMOPSAAKA rOCyAapcTBa (OKKymanus
TepPUTOPUH, BOOPY>KeHHbIE KOHPAUKTBI U T. A. ).

ITocaepoBaTeABHOCTD B IPUMEHEHHH M TOAKOBAHHH HOPM IIpaBa O3HavaeT IOCTOSHHYIO
0eCIIPUCTPACTHOCTD CYyO'BEKTOB [IPAaBOIPUMEHEHUSI. AKIIEHTHPYETCs BHIMAHIE Ha OTBETCTBEHHOM
POAH CYAOB B COACHCTBUH YHUPUIMPOBAHHOMY IPHMEHEHHIO.

ITocAeAOBaTeABHOCTb SIBASIETCSI AKTYaABHBIM TPEOOBAHUEM, CIIOCOOCTBYIOIIMM OIIPEACACHHOCTH
B YaCTHOINPABOBBIX OTHONIEHHSIX, YTO TPeOyeT AaAbHEHIIEero HCCAEAOBAHISI.

KAaroueBpre cAOBa: IOCACAOBATEABHOCTD; HOPMOTBOPYECTBO; IPUMEHEHNUeE IIPaBa; BePXo-
BEHCTBO IIPaBa; IPaBOBas ONPEAEACHHOCTD; IPaBa YeAOBEKa.

Kateryna Buriakovska. The Requirement of Consistency: Content and Role in Law
Regulation

Abstract. The article attempts to clarify the meaning and role of consistency as a requirement
arising from the principle of legal certainty. The author demonstrates the implications of consistency
atthelevel of rulemaking, the application oflaw and the interpretation of law, raises questions about
the role of consistency within horizontal legal relationships. The author is tasked with finding out
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what instrumental value this requirement brings if it is complied with and what the consequences
for the legal system are if it is not.

The research is based on analysis of foreign and domestic literature, analysis of sources of soft
law of human rights treaty bodies, as well as case law. It is stated that the available materials give
an opportunity to get acquainted with only some aspects of consistency as a legal requirement,
which is specified in particular in the branches and legal institutions of the systems of national,
supranational and international law.

The author explores the various interpretations of “consistency” in common usage and finds
that all aspects of the interpretation of the term manifest themselves to varying degrees in
law. Consistency, as a requirement that derives from the principle of legal certainty, promotes
predictability and trust as important pillars of social interaction.

This is relevant in the relationship between people and the state. In particular, consistency
within lawmaking as a leading mean of implementing public policy maintains the equal rules of
conduct for a long time without unjustified changes, cancellations or reversals. Here the author
updates the issue of legal regulation in situations of threats to the rule of law (occupation of the
territory, armed conflicts, etc.).

Consistency in the application and interpretation of the rules of law implies the continued
impartiality of law enforcement entities. Emphasis is placed on the responsible role of courts in
facilitating uniform application and interpretation of law.

Consistencyis a topical requirement that promotes certainty in private law relationships, which
requires further investigation.

Keywords: consistency; law making process; application of law; rule of law; legal certainty;
human rights.
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OIJ10COdIA NMPABA, NMPABO3HABCTBO | HAYKA:
CNiNIbHI PUCK TA BIAMIHHOCTI

AHe 3 TIepIINX i OCHOBHHX IIUTaHb, 6e3 3'ICYyBaHHS SKOTO CKAAAHO BH3HAYUTH MicCIle

¢irocodii mpasa B cucTeMi 3HAHD Ta il 3HAUEHHS AASI IOTAUOACHOTO OCMUCACHHS

IIPaBa, iHIIMX IPaBOBUX SBUIY i IIPOIIeCiB, — Ile MUTAHHA PO CTOCYHKH $pirocodil
TpaBa i MPaBO3HABCTBA 3 HAYKOIO Ta ix 0co6AMBOCTI (CriiabHi pricH Ta BiaMinHOCTi ). Ha nepmmit
IIOTASIA, CaMa IIOCTAHOBKA ITbOTO ITUTAHHS MOXe BUTASIAATH AMBHOIO. AAKe Y BITUMSHSHIN
IOPUANYHIM AiT€PaTypi BiAHECEHHA ITPABO3HABCTBA AO KATEropil HayK He BUKAMKAE CYMHIBiB:
OYAD-SIKHIT I APYYHHK i3 3aTaABHOI TeOPil AepKaBH i [IPaBa Ta FAAY3€BUX FOPHAMIHIX AVICLIUIIAIH
TPaAULIITHO IOYMHAETHCS, SIK IIPABUAO, 3 XapaKTEPUCTUKHU BIATIOBIAHOI 111k AMCITUIIAIHI TaAy3i
IOPHAMYHOI HAayKH Ta i Miclst B cucreMi iHmux Hayk. HOpupuyHa Hayka i IpaBO3HaBCTBO
PO3TASIAQIOTHCS K TOTOXKHI IIOHATTS.

A€o CKAAQAHIIIMMHE € CTOCYHKHU $irocodii 3 Haykoro. X0d Ime 3 paASHChKHX JaciB y ¢i-
AOCOCBKIl AiTepaTypi yTBEpAHAACS AyMKA IIPO HAYKOBICTb $piaocodii, TOOTO BiAHECeHHS
$irocoPpchbkux 3HAHD AO HAYKOBUX, CbOTOAHI TaKHiT CITIEHTUCTCHKUH MiAXiA AO IHTepIIpeTa-
uii enicremMoaoriunoi mpupoau pirocodii He Burasisae bescymuiBHuM. [i 38’3KH 3 HayKoIO
iHTeprpeTy0Th 0bepeXHimIe,' 10, BTiM, He IEPeNIKOAXKAE PO3TASIAY Ppir0codii sik 0COOAMBOL
Hayku.” ITorpu e, mo B icropii pirocodii XIX-XX cT. HEOAHOPA30BO BUCAOBAIOBAAACS
AyMKa, mo ¢pirocodis — Ije He HayKa, IO BOHA IIOYMHAETHCS TaM, Ae HayKa 3aKiHUYETbCA
(®. Hitpme, A. Beprcon, M. Xaiiperrep, M. Bepasies Ta iH.), sika mATpUMYeTbCA it ACSIKMME
cydacHuMH pirocodpamu, morasip Ha $irocodiro K HayKy 3a yCTAACHOKO TpapuLieio (3pe-
6iABIIOTO 6e3 6YAb-SIKOTO AOAATKOBOTO OBTPYHTYBAHHS) TlepeBaska€ y CydacHiit BITIM3HSIHIl
dirocodcpkiit aireparypi. [Toai6Ha cuTyariss Mae MicIje TAKOX y 3apyOLKHIM TOCTPaASHCHKI
pirocodii.

3a Ti€lo 3K CLIi€EHTUCTCHKOIO TPAAHIIEIO AO KaTeropil HayK BiAHOCSTB, SIK IIPaBHAO, 1 piso-
coiro mpasa. IIpoTe i3 1jporo mpasuaa Takox icHy0Th BUHATKH. OKpemi pirocodu nmpasa
BBA)XAIOTB, IO Ha BiAMiHY Bip IopuAMYHUX (MpaBHMYMX) HayK, pirocodis mpaBa He MOXKe
IpeTeHAYBATH Ha CTATYC HAyKH, OCKIABKU HayKa 3HEOCOOAEHA, «BOHA BUBYAE CBIT, 3 SIKOTO

* Muxoaa IBanosuy Kosro6pa, AOKTOp IOpPUAUYHUX HAYK, IPOdecop KadeApH 3araAbHOTEOPETHIHOTO
IIPaBO3HABCTBA TA ny6Aquoro npaBa, Hanjionaapauit yniBepcuter «KueBo-MoruasHcbKa akapeMisi>.
Mykola Kozyubra, Doctor of Legal Sciences, Professor at the Department of General Theory of Law
and Public Law, National University of “Kyiv-Mohyla Academy”.

email: koziubra@ukma.edu.ua

! Aeonip I'ybepcokuit, Bikrop Auppymenko, AHApift Baymerictep Tain., Qidocopis. IliaApyaHUK AAST
CTYAGHTiB BUIIMX HABYAABHHX 3aKAAAIB. 2-Te BHA,. (XapKiB: ®oaio, 2018), 191.

2 Tam camo, 199.
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MOTePeAHbO BUAAAGHHMIT CY6'eKT>,> 40T He MOXHa cKasarh npo disrocodiio mpasa. [i me-
TOIO «€ IO3HIJisl, [IEBHE CBITOTASIAHE OCSITHEHHSI IIPeAMeTa>,* BOHA 3aBXKAH BHSBASIETbCS
MIPOAYKTOM ocobucroi TBOp‘-IOCTi.S Ha nift miacTaBi pAesiki mpaBo3HaBIi po6A51Tb BHCHO-
BOK, 0 ¢irocodis mpaBa — He HAyKa, a iACOAOTIS, IO IparHe CIEpPTUCS Ha «OCHOBaHUE
1 060cHOBaHUEe».°

ITopsia 3 LjIMH, AOBOAI PAAUKAABHHMY, aAe He IT030aBACHHUMH CEHCY, IIO3ULISIMH III0AO
CTOCyHKiB ¢irocoii mpasa i HaykH, 30KpeMa IOPUAUYHOI, Ha IIJ0 ABTOPY LIUX PSIAKIB yxKe
AOBOAMAOCSI 3BEPTATHU yBary B IIONEPEAHIX MybAiKaLisax, y ¢pirocopcpkiit aiTeparypi iHOAL
MO>KHA HaTPaIMTH 1 HA IHIINI, He MEHII PAAMKAABHMM, aA€ 110 CYTi IPOTHUAEKHUM HaBEeAE-
HOMY, IAXiA A0 iHTeprperanii criiBBiAHOmMeHHS $pirocodii mpasa i mpaBo3HaBCTBA. 3riAHO
3 UM IiAXOAOM ITPAaBO3HABCTBO, Ha BiAMiHY Bip ¢irocodii mpaBa, € «AOTMATHYHOIO AKC-
IIUIIAIHOIO >, IKa AOCAIAXKY€E TIO3UTHBHE, «4YHHHE>» IIPABO, IIPaBO «AK BOHO €>. L1a aucru-
IAiHA 32 CBOEIO MPUPOAOI0 <€ AECKPUIITUBHOIO M OPi€EHTOBAaHOIO Ha KOHKPETHE IIPaBO
KOHKPEeTHOI IIOAITHYHO] crcTeMu>.” To6TO Bce IIPaBO3HABCTBO 3a TAKOKO AOTIKO0 PpaKTHY-
HO 3BOAUTBCS AO <IOPUAUYHOI AOTMATHKH>, 3 YOO POOUTHCSI BUCHOBOK, W0 $pirocodis
IIpaBa He € IOPHAUYHOIO HAYKOIO," a sIBAsIE COOOI0 YacTUHY mpakTH4HOI $pirocodii.” Came
BOHA MOXKE ITPETEHAYBaTH Ha CTaTyC HayKH.

Taka iHTepIperaris MpaBo3HABCTBA I'PYHTYEThCS HA KAACHIHOMY IIO3HTHUBICTCHKOMY
PO3yMiHHI IIpaBa SIK CyKyITHOCT] 3araAbHOOOOB SI3KOBUX HOPM, SIKi PETyAIOIOTH, YIIOPSIAKO-
BYIOTb AIOACBKY IIOBEAIHKY, BiAPI3HSIOTBCS Bip iHIINX 30608’ 13yBaAbHIUX HOPM CBOIM IIPHU-
MYCOBHM XapaKTEPOM, IO CIIPAETHCS HA ABTOPHUTET, SIKAI BUSHAETHCSI Cy0 €KTaMu IIpaBa. "’

TuM yacoM HasBHICTb y IIPaBO3HABCTBI €AEMEHTIB «IOPUAUYHOI AOTMATHKH >, 3aIlepe-
YUTH SIKi CIIPABAL BaXKKO, 30BCIM He O3HAYAE 3BEACHHS OT'0 BUKAIOYHO AO BUBYEHH:I, KOMEH-
TyBaHH, CUCTeMaTH3allii i $OPMaAAbHO-AOTIYHOIO TAYyMauyeHHs HOPM 3aKOHIB Ta iHIIKX
HOPMAaTHUBHHX aKTiB (<«YMHHOTO IpaBa>, 32 TEPMiHOAOTI€I0 aBTOPIB BKa3aHOI MO3HIIi{) Ta
«BUBEACHHA> 3 HMX HOPMO3aCTOCOBHUX pillleHb HAa OCHOBI KAACHYHOI CHAOTiCTUYHOI MO-
AeAi, KOMIIOHEHTaMH SIKOT € HOpMa, GAKTUYHI 0OCTABUHY CIIPABH i pillleHHs], 10 BUIAUBAE
3 [iABEAEHHS ITiA HOPMY IJX OOCTaBHH, AO YOI'O 3BOAUBCS IIPABO3ACTOCOBHMIT IIPOLEC BiA-
MTOBiAHO AO FOPUAUKO-TIO3UTHUBICTChKOI KOHIIEMNINil, iKa PaKTHUIHO 6yAa B3sTa Ha 036p0€HH.$I
PAASIHCBKOIO Teopiero mpasa.'!

B ymoBax cyTTEBOro yckAapAHEHHS YCiX cdep SKUTTEAISABHOCTI Cy9acHOI AFOAUHH, A Pa30M
3 HUM i CAMHUX [TPABOBHX SIBULI i [IPOILIeCiB, 0OMeXXeHHsI [IPABO3HABCTBA < IOPHAUIHOIO AOT-

3 10puit [lepmakos, Aexyuu no gurocoduu npasa (Camapa, 1996), 7.

*Buxrop Maaaxos, Quiocopus npasa (Mocksa, 2002), 34.

3 TaM caMmo.

¢ Oaer Aeiict, Cywyrocms npasa (Mocksa, 2008), 265.

7 Aeonip I'ybepcokuit, Bikrop Aupapymenko, Auapiit Baymericrep Ta in., Qitocois, 515.

8 TaM camo.

 Tam camo, 512.

19 Tam camo, 513.

" Cydebras npakmuxa 6 cosemcxoti npasosoii cucmeme (Mocksa: FOpua. auteparypa, 1979), 20.
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MaTHKOIO> He TIAbKM IIPHHMKYE POAb IOPUCTIB-IIPAKTHKIB, 3aKPIIIAIOIOYU 32 HUMHU AOCI
MOMMpPEeHi YABACHHA SIK ITPO POPMAAiCTiB-AOTMATHKIB, piBeHb $axOBOCTI AKUX BU3HAYAET-
Cs1 AOOPHM 3HAHHSIM 3aKOHOAABCTBA Ta BMIHHSIM IIASIXOM AOTiKO-AGAYKTHBHHUX OIIepariit
«BHUBOAUTH> 3 HbOTO PillleHHs, a I CYTTEBO 30iAHIOE 06pa3 Cy4acHOI MOCTHEKAACHYHOI
(mocTMoAepHOI) MpaBHMYOT HAYKH.

He BHIaAKOBO HaBiTh HANOIABII ABTOPHUTETHI IIPEACTABHUKH IOPHAUYHOTO ITO3HUTHBI3MY
HAMAaraloThCs CKOPeryBaTU IOCTYAATH MOTO KAACHMYHOI «AOTMaTHYHOI» MOAEAI, 30KpeMa
rAubIIe OCMUCAUTH 3B SI3KU IpaBa 3 MOPAAbHHMH LIIHHOCTSIMHM, BiATIOBIAQABHICTIO TOLIO.
OauH i3 HaltBuaAaTHimuX nosutusictis XX cr. I lapT, Hanpukaap, KOHCTAaTy€e HasBHICTD
y IIpaBa i MOPaAi «CIIAPHOTO CAOBHHKA>, XO4 i BHBOAUTD 32 IIOIIepeAHbOIO ITO3UTHBICTCHKOIO
TPAAMIIIEI0 MOPAAD 32 MeKi po3yMiHH: rpaBa. HecTaHAQpPTHI AAS KAQCHYHOTO IOPUAUIHOTO
MO3UTHBI3My AYMKH HUM BUCAOBAEHI TAaKOX IOAO IPHPOAHHX MPaB AAUHK (pakTudHe
BU3HAHHS HUM [PUPOAHOTO NPaBa KOXHOTO GYTH BiAbHMM), CTiBBIAHOIIEHHS MpaBa i Ha-
IUCTCHKOTO 3aKOHOAABCTBA Ta iH.!?

3riAHO 3 IOIMPEHOI0 B HAYKO3HABCTBI AYMKOIO, HAYKa Y CBOEMY iCTOPHIHOMY PO3BHTKY
IIPOMINAQ TPU OCHOBHI eTamu. BiATloBiaAHO A0 mepmroro 3 HUX (XVI-XIX cr.), sxuit AicTas
Ha3By KAACMYHOI HayKH, HAyKOBUM BBaXKaAOCS AMIIE TaKe Mi3HAHHS, SKe I'PYHTYETHCS BU-
KAIOYHO Ha PalliOHAAI3Mi — A3€pKaAbHO-TOYHOMY BiA06pa>KEHHi AllicHOCTI, TO6TO TaKol, K
BOHa iCHye cama 110 co6i, 6e3 6YAb-SIKOTO BIIAMBY Ha IIPOLIeC MMi3HAHHS 0COOUCTICHUX, IHAU-
BiAyaABHUX SIKOCTeH i IIHHICHHUX YCTAaHOBOK HOTO Cy0 €KTa Ta BAKOPHCTOBYBAHIX HUM 3aCO-
6iB i MeTOAIB mi3HaHHsL. [HaKIIe KaXy4H, yBara 30CepeAXKyBaAacsi BUKAIOYHO Ha 06 €KTi, Bce,
IIJ0 CTOCYBAAOCSI Cy6 €KTa, BUBOAMAOCS 32 MeKi HAyKOBOI PaljioHAABHOCTI. Y TAKOMY 5K KAIO-
4i, 5IK I103aCy6 €KTHICTD, 06 €KTHBHICTb iHTepIIPETYBaAACS OCHOBHA KaTETrOPisl HAYKOBOCTI —
icTuHa. BoHa Bu3HavyaAacs AK TOYHA KOIIisl, «IilICOBUH 3AIMOK> IIPeAMeTa HayKOBOI'O AO-
CAIAKEHHS, IO BUIIAMBAAO 3 YABM IIPO AIHIMHMH pyX MaTepil 3 HOro yCTaA€HUMH
i 06’eKTUBHMMHU 3aKOHOMIPHUMH 3B SI3KAMH.

YxazanHmii miaxia A0 iHTepIpeTarnii 06pa3y HayKH CTaB HACAIAKOM a6COAIOTH3ALIII METOAIB
IIPUPOAO3HABCTBA, HACAMIIEPEA MATEMATHKHY, i IOIIMPIOBABCS HE TIAbKM Ha Ii3HAHHA IIPH-
POAHUX SBUIL, a M HA AOCAIAXKEHHS AFOAUHU 1 CYCITIABCTBA.

Kpusa nprpoa03HaBCTBA, 3aCHOBAHOTO HA KAACHYHOMY THIII PariiOHAABHOCT], SIKa 0CO6-
AuBO 3arocTpuaacs Hanpukinni XIX — Ha moyarky XX cT., mpruBesa A0 OPMyBaHHS HOBOTO
THITy HAyKOBOTO Ii3HAHH, IO IPYHTYETHCS HA iAel 3aA€KHOCTI 06'€KTa MMi3HAHHS Big 3acO-
6iB i crroco6iB ALSIABHOCTI 110T0 Cy6’eKkTa Ta HEOOXIAHOCTI IX BpaXyBaHHS AASL OTPUMAHHS
iCTHHHMX 3HAaHb ITPO 06'€KT. Y pe3yAbTaTi BUOYAOBYETDCS iHINA, BiAMIiHHA BiA MEXaHICTHYHOI,
KapTHHa CBIiTY, B SIKill IepeBara BiAAA€ThCA AMHAMIYHHAM aCIIeKTaM AIMCHOCTI IIepeA CTaTh4-
HVMM, BU3HAIOTHCS i1 6araToMipHiCTh, IIOAIBApiaHTHICTD, aKTUBHA Y4aCTh 0COOHUCTOCTI
B KOHCTPYIOBaHHI Ta Cy6’ekTa Mi3HAHHS — y BiAOOpaXKeHHI AifICHOCTI. 3BIACH IIPOBIAHUM
IPUHLMIIOM ITi3HAHHSA CTA€ MAIOPAAI3M METOAIB Ta IMOIIYK iX CIIAPHMX PHC i BIAMIHHOCTEH

2Herbert L. A. Hart, The Concept of Law (Oxford: Oxford University Press, 1961); Tep6ept A. A. Xapr,
Quaocopus u a3vik npasa (Mocksa: Kanon+, 2017), 116-35, 168-214.
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y IPHPOAHHMYHX i COIiaAbHO-TyMAHITapHKX HayKaX. Taki ysIBAGHHS PO HAYKY Ta BIALIOBIA-
HUM 1M THII PaljiOHAABHOCTI OXOIAIOETHCS MOHATTAM «HEKAACHIHA HayKa>.

Hapemri y 70-x poxax XX cT. mouuHae GpopMyBaTHCs OCTHeKAACHYHuiI (260 32 iHmO0
TEPMiHOAOTIEI0 — HEOHEKAACHYHUM YU HOCTMerpHI/Iﬁ) obpas (Tum) HayKU. Horo TBOpPILi
3iCTaBASIIOTH 3HAHHS He TIABKH i3 3ac00aMH i Coco6aMu Mi3HAHHS, 1110 BUKOPUCTOBYIOTHCS
Horo cy6’€KTOM, a I i3 [iHHICHUMM acIIeKTaMU AIOACBKOI AlsiabHOCTI. OCOOAMBUIT aKIJeHT
POOHTHCSI Ha HEPO3PUBHUX 3B I3KaX MK Ii3HABAABHOIO, AHTPOIIOAOTTYHOIO (AIOAI/IHOBI/IMip-
HOIO) Ta AKCIOAOTIYHOIO0 CTOPOHAMH BiAOOpaskeHHS AIHCHOCTI, 3pOCTaIOiil POAi CBITOTASIA-
HUX, eTHYHHUX [IUTaHb Y PO3BUTKY HE TIiAbKHU COLiaAbHO-TYMaHITapHUX, a M IPUPOAHHYUX
HayK sIK Ha CTaAil BAKOPUCTAHHS AOCATHYTHX HUMH Pe3YAbTATiB, TaK i Ha CTaAll AOCAIAXKeEH-
1. [Hakime Kaxxydu, IpobAeMa «OAIOAHEHHS» HAyKU HaOyBae XapakTepy IepIIoYeproBoi
Ba>KAUBOCTI.

Cepea HalliCTOTHIIINX O3HAK IIOCTMOAEPHOI MOAEAI HAYKH BHAIASIOTD: 06rpyHTyBaHH;1
HECYTIePEYAMBOCTI Ta MOKAMBOCTI IIOEAHAHHS ITI3HAHHS 1 IHHOCTEM; BU3HAHHS HAYyKHU He
€AMHOIO, 2 iHKOAM 1 He OCHOBHOI0, $OPMOIO 3HAHHS; HAMAraHHA YCYHYTH IIPOTUCTOSHH MK
ICTUHOIO 1 IHHOCTSMHU BCEPEAMHI HAyKH, a TAKOXX MK HAyKOIO Ta iHIIMMM, T03aHAYKOBHMU
$opMaMM 3HAHHST; CXUABHICTD PSIAY TIP@ACTAaBHUKIB IIOCTMOAEPHICTChKHX YSIBAEHD IIPO HAYKy
AO 3aMiHU ITOHSITTS iCTUHY TAKUMU IOHATTAMH, K <« AOCTOBIPHICTb>, « KOPUCHICTD> TOMIO.

A0 MeTOAOAOTIYHMX HOBAITi} ITOCTHEKAACHYHOI HAYKH YaCTO BIAHOCSTD TaKOXK:

— IIMPOKe BUKOPUCTAHHA iAeH i MEeTOAIB CHHEPIeTHKH, 30KpeMa BUCYBaHHA Ha MepIIni
IIAQH TaKUX ii MOHSTD, SIK «HEBU3HAYEHICTb>», « BUIIAAKOBICTb>, «HEAIHINHICTb>», «CyIIe-
PEYAUBICTD>», «OipypKaris», «PAyKTyarfis> TOL[O, IKi BIAOOPAXKAIOTh CKAAAHICTD CHCTEM,
IO CAMOPO3BUBAIOTHCS;

— PYHHYBaHHS )XOPCTKOI AMXOTOMIl MPUPOAHUYHX i COLIiaAbHO-TYMaHITapPHUX HayK,
36AMDKEHHS Ta B3aEMOAIIO IXHIX METOAIB;

— 3POCTaHHS POAl MDKAUCIHUIIAIHAPHUX KOMITAEKCHUX AOCAIAKEHD Ta iH.

IlenTpaspHUM eaeMeHTOM BcecBiTy K cKAapHOI CaMOOpPraHi30BaHOI CHCTEMH 3ripAHO
3 MOCTHEKAACHYHUM 00Pa3oM HayKU € AIOAMHA. BIATIOBIAHO AO LIbOTO $OPMYETHCS IIOTASIA
Ha BcecBiT SK Ha ATOAMHOBUMIpHHI 06’eKT, YHACAIAOK YOTO «AOAAETHCSA BIAOKPEMAEHHS
06’exra Bip Cy6’eKTa, SIKi CTAIOTh AHUIIE BIAHOCHO ABTOHOMHUMU KOMIIOHEHTaMH 0COOAUBOI
IHAICHOI CHCTeMH, IO PO3BUBAETHCSI». "

Ieft KOpoTKMIt €KCKYPC B iCTOPiI0 €BOAIOINii IIOTASIAIB Ha HAYKY AQ€ ITIACTABH AAS AEKiAD-
KOX BOXKAMBHX AASl PO3YMIHHS eITiCTeMOAOTiYHOI Mpupoar ¢pirocodii mpaBa BUCHOBKIB.

ITo-mepuire, «BUAAAUTH CY0 €KTa> i3 Cy4aCHOI HayKH, TOOTO HayKH B Il TOCTHEKAACHYHO-
My, IOCTMOAEPHOMY pO3yMiHHi, HeMoxAHBO. O6’eKT i cy6'exT y Hilt (ThM 6ibLIe y coniaab-
HO-T'yMaHITapHHUX HayKax) HACTIABKY TiCHO ITOB I3aHi Mi>X 06010, IO BIAAIAUTH IX OAUH Bi

'3 €pren ITpuyeniit, Anaroaiit Yepniit, Aeonip Yexaas, Qirocodis. [Tocibruk (KuiB: AkapeMBUAQB.
2003), 332-33; Muxaitao Keabman, FOpuduuna nayka: npobremu memodoaozii (Teproniab: Teprorpagd,
2011), 127; Muxkoaa K03106pa, “IIpaBO3HABCTBO, HAYKa, METOAOAOTis: €BOAIOLIiS ITIAXOAIB AO IXHIX
B3aemo3sa13kis,” Haykosi sanucku HaYKMA. 1Opupnuni nayxu Tom 1 (2018): 4-5.
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OAHOTO — 3aBAAHHS (paKTHYHO He3AINICHEeHHe. Ix Mmo>xHa PO3TASIAATH AMIIIE SK BIAHOCHO aBTO-
HOMHI €AeMEHTH EAMHUX, IIiAiCHUX CHCTeM, IIf0 PO3BUBAIOThCA. AO TaKMX CCTeM HAaAeXAaTb
SIK caMe TTPaBo, TaK i TpaBHUYA HayKa i pirocodisa nmpasa.

ITo-ppyre, 3 11bOTO BUIIAMBAE, IIIO HAMAraHHs BUOKpeMUTH $pirocodilo mpasa 3-MoMix
IHIIKX, Y TOMY YHCAlI HAyKOBHUX, 3HAHb TIABKM 32 KPUTEPIEM IPUCYTHOCTI y Hifl Cy0€KTa —
AIOAVIHH 3 11 iIHAMBIAYaABHUMU SIKOCTSIMH — LIIHHICHUMH OPi€HTHPAMH, €K3UCTEHILIOHAAPHIM
AOCBIAOM, I'POMAASIHCBKOIO MO3HUIIi€I0 Tomo — GesnepcrexrusHi. HasBHiCT TBOpYOTO
cy6’ekTa — Ije Te CIIiAbHE, IO CIIOPIAHIOE, 2 He PO3AIASIE IPaBHUTY HAYKY i pirocodiro mpasa.

ITo-Tpere, A0 03HaK $pirocodii mpaBa, IO CIOPIAHIOIOTH ii 3 MPABHUYOIO0 HAYKOIO, CAiA
BipHeCTH Takoxk MeTy pirocodii mpasa. Sk i npaBHIYA HayKa, BOHA IIparHe AOCSATTH iCTHHHUX
3HaHb IIPO NpaBoBi ABUIIA i mporecu. ITpoTe, 0CKiAPKYM MONIYK TAKKX 3HAHD 3AICHIOETHCS
HEIO HE CTIAbKH 33 AOIIOMOTO0 HAaYKOBUX METOAIB, CKIAbKM Ha OCHOBI BAACHUX L[IHHICHUX
YSIBACHD i IepeKOHaHb Cy0 €KTa, MOAOXKEHHs i BUCHOBKHU pirocodii mpaBa MOXKYTh MaTH ic-
TOTHE 3HAYEHHS AASL BCTAHOBACHHS iCTHMHU AUIIE y Pasi IX BIIAMBY Ha IIOAAQABIIE HAYKOBE
AOCAipXeHHS. Pe3yAbTaTn HAyKOBUX ITOITYKIiB AOCAIAHHKA — ITPEACTABHHUKA TaAy3eBUX ITPaB-
HUYHX HAyK MOXXYTb CYTTEBO BiAPI3HSATHCS 3AA€KHO Bip TOTO, OYAyTh BOHH IPYHTYBAaTHCS
Ha MO3UIISX «IOPUAMYHOI AOTMAaTHKH >, TIAXOAAX, IPUTAMAHHUX OPTOAOKCAABHOMY IOPH-
AMYHOMY ITO3UTHBI3MY, YU OTIMPATUMYThCsl, HATPHUKAAA, HA TIOAOXKEHHS i BUCHOBKH AOKTPH-
HU IIPUPOAHOTO IIpaBa.

Io-uerBepre, Ppirocodiro mpaBa 06 €AHYE 3 IPABHUIOIO HAYKOIO TAKOX T, IO GPiA0COPCHKO-
I[PaBOBi 3HAHHS OIABIIOIO YK MEHIIOIO MIpOIO 3aCHOBAHI Ha PaIliOHAABHO-AOTTYHUX AOKA32X,
TOOTO IepeAOavaroTh BiAIOBIAHI AOTiHI apIyMeHTH, CIIPOMOKHI [IepeKOHATH Y AOCTOBIPHOC-
Ti BUCYHYTUX Pir0COPCHKO-TIPABOBUX TilloTe3, KoHIemnil, Teopiit. IlJo He AUBHO, OCKIABKU
¢irocodis mpasa i MpaBHIYA HAYKA MAIOTb Ay>Ke TiCHI icTopudHi 3B'93KH. BoHM TprBaawmii gac
PO3BUBAAUCS SIK EAMHA CHHKPETHYHA CHCTEMA 3HaHb, Ta 1 HUHI HAYTb IIAIY-O-TIAIY, BECh Yac
OOMIHIOIOUHCD iACSIMH i AOTIOBHIOKOUM OAHA OAHY. X COF03 PO3ipBaTH GaKTHIHO HEMOXKAHBO.

BoaHouac HabaraTo BUIA, ITOPIBHSHO 3 IPUPOAHHIUME HAYKaMH, CTYIIHD «OAIOAHEHOC-
Ti» i «cy6’ekTHBaLii> COIiaAPHO-TyMaHITaAPHHUX HayK He MOXe He BIAOMBATHCS Ha IX pe3yAb-
TaTax, a OT)Ke, He BHOCHTH KOPEKTHUBIB y TaKi KpUTepil HAYKOBOCTI, SIK 06 €KTHBHICTD, iCTHHA,
MOXAMBICTb BepHuikartii, TOOTO NePEBIpKM BIATIOBIAHHX TilTOTE3 i TEOPETHYHMX ITOAOXKEHb
IPaKTUYHUM AOCBIAOM, CTabiABHICTD OTPHUMAHUX 3HAaHb TOIO. Be33acTepesxHe nmepeneceHHs
Ha COLJlaAbHO-TyMaHITapHi HAyKH KpUTepiiB (CTAHAAPTIB) HAyKOBOCTI, C)OPMOBaHHX Mepe-
BaXXHO Ha 6a3i IIPUPOAHMYHX HAYK, SIK 1€ YaCTO Ma€ MiCIie Y BITUYM3HSAHIN I0PUANYHIH, Y TOMY
YHCAl 3araABHOTEOPETHYHIM, AiTepaTypi, METOAOAOTIYHO HAATO Bpa3AUBe.

He 3anepeuyioun HayKOBOCTi COLliaAbHO-I'YMaHITaApHUX 3HaHb, IPEACTABHUKY ITOCTHe-
KAACUYHOT parlioHaAbHOCTi (TepMeHeBTUKH, CHHEPTEeTHKH Ta AeSIKUX iHIIUX {i HATIPSIMiB) po3-
TASIAQIOTD KPUTEPil HAyKOBOCTI AEIO MO-iHIIOMY, 3 TOIPaBKOIO He TiAbKY Ha IPYBHECEHH
B PalliOHAABHO-AOTI9HI MOAEAL AOCAIAYKYBAaHUX IPEAMETIB iHTeAEKTYaAbHHUX BAACTUBOCTEN
AOCAIAHHKA Ta FIOT0 OCOOUCTICHUX AIOACBKHX SIKOCTER, IIPO IO 3raAyBaAOCS BHIINE, a I Ha
0COOAMBOCTI CTaBACHHS cy6’eKTa AO COIIiaABHOI AIMICHOCTI.
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Y dirocodii 3a3Brdalt BUAIASIOTH TPH OCHOBHI THUIIU TAKOTO CTAaBACHHS — ITi3HABAABHUH,
OLiHIOBAABHUI i IpaKTHIHMIL.*

ITisHaBaAbHE CTaBAGHH IIOASITAE Y TOMY, IO BOHO OPi€HTOBaHE Ha AOCATHEHHS 3HaHHS,
IO MA€ BIATIOBIAQTH AIICHOCTI, TOOTO 6yTH iCTHHHUM.

OriHroBaAbHE CTaBAEHHS AO COIIiaABHOI AIICHOCTI IPYHTYEThCS Ha il BUMipIOBaHHI yepe3
IIPU3MY iA€aAiB i IIIHHOCTEH, SIKi PEryAIOIOTh BIAHOCHHU AIOAEH Y CYCITIABCTBI, 30KpeMa TaKHX
KaTeropiii-aHTHIIOAIB, IK AOOPO — 3A0, CIIPABEAAMBE — HECTIPABEAAHBE, KOPHCHE — IKIAAKBE,
IpeKpacHe — HOTBOPHE TOMJO.

IlpaxTryne cTaBAeHHS cy6’€KTa-A10AHHH AO COI[iaAbHOI AIMICHOCTI, SIK BUTIAMBAE i3 camMOl
HOTO Ha3BM, MA€ IIPAaKTHYHE CIPSAMYBaHHA — QOPMyBaHHS eBHUX HACTAaHOB, IPUHIIUIIIB,
IIPABHA, HOPM, I[JO BU3HAYAIOTH 3araAbHe PO3YMIHHS AFOAMHOIO CBIiTY i 0TO4yr040roO II COIIi-
AABHOI'O CEpEAOBHIIA TA 06YMOBAIOIOTI> 11 XKMTTEBI IMO3MIIi1 i AiHiIO IIOBEAIHKH B CYCITIABCTBI.
X 04 Take CTaBACHHS AIOAMHM AO COLIIaAbHOI AIFICHOCTI He ITo36aBaeHe PalliOHaABHOCTI, BOHO
CYTTEBO BiAPi3HAETHCA Bip HAYKOBOTO, OCKIABKU I'PYHTYETHCS He CTIABKM Ha aHAAi3i (aKTiB
Ta IX y3araAbHEHHi, CKIAbKHM Ha THX K€ IIiIHHOCTSX, BAACHOMY >KHUTTEBOMY AOCBIAlL I «3A0pO-
BOMY TAY3AI>.

ITpaxkTuyHe CTAaBAGHHS AO COLIAABHOI AIICHOCTI 30AKKY€E IIPABO3HABCTBO HE TIABKY 3 Ha-
YKOI0, a 1 3 1032 HAyKOBHUMH, LiIHHICHUMH pOPMaMU CBITOCTIPHMHATTS — pPeAiriero, MOpaAaio,
MUCTELTBOM.

CuHTe3 Hall3araAbHIINX 3HAHb, IIIHHOCTeH, IepeKOHAHb, IIPAKTUYHIX HACTAHOB, parlio-
HAABHOTO i 103apaLliOHAABHOTO (YyTTEBOTO) OXOMAIOETHCS OHATTSM CBiTOrAsiAy. [ loBHiCTIO
HEeHTPAABHHUX AO CBITOTASIAY, « CT€PHABHHX>, COLIiaAbHO-TyMaHITapHUX HayK He icHye. Tum
6iAbIIIe e CTOCY€ETHCS IPABO3HABCTBA. 3BEACHHS FIOTO A0 «IOPUAMYHOI AOTMATHKHU > O3HA-
YA€ HEXTYBAHHSA Y HbOMY iA€aABHO-AYXOBHOT'O Ta IPUMITHBI3AL[iI0 IPAKTUYHOTO KOMIIOHEH-
TY, IO BeAe B KiHI[eBOMY IiACYMKY AO KpalHbOro pOopMaAi3My, 3a AKOTO IlepeBara BiAAA€Th-
cs1 opmi, a He 3MicTYy.

HarasprrM IpuKAaAOM Takoro $OpMaAbHO-AOTMATHIHOTO IIAXOAY MOXKe CAYTYBATH I10-
IMpeHa B IOPUAMYHIf Haylji iHTeprpeTalis npaBoBoi HopMHu. [i 3a3BKYall BU3HAYAIOTH SIK
BCTaHOBAEHe 200 CAHKIIIOHOBaHe A€P)KABOIO 3aTAABHOOOOB SI3KOBE TIPABHAO MOBEAIHKH
Cy6’eKTiB ImpaBa — rpOMaAsIH, TOCAAOBHX 0Ci6, AepP>KaBHHX OPTaHiB i OpraHiB MicCIjeBOro camo-
BPSIAYBaHHSI, T POMAACBKHX 00 €AHAHB, ALSI SIKOTO 3a6e311e9yeThCsI MOXKAMBICTIO 3aCTOCYBAH-
HS A@P’KaBHOTO IIPUMYCY. 3a BChOTO MAIOPAAI3MY IPaBOPO3YyMiHHSA, B CY9aCHOMY IIPaBO-
3HABCTBi (paKTUYHO BIiACYTHI KOHIIEMNIIil, SIKi 3arepedyroTh 03HAKy HOPMAaTUBHOCTI IpaBa,
XO0Y 1 IHTepIpeTyIOTh il MO-pi3HOMY.

ITpore HaBiTh cepea THX, XTO CXUAbHHIA ITOB SI3yBaTH HOPMATUBHICTB i3 MPaBHAAMH I10-
BEAIHKHM, BCTAHOBACHMX YU CAHKI[IOHOBAaHUX ACPXKABOIO, HE MOXKE€ He BUHMKHYTHU AOTi4HE
3aIUTAHHA: YM [I€PETBOPIOETHCS ABTOMATHYIHO iAeaAbHO (3 6€3A0raHHUM AOTPUMAHHSM
TIPaBUA HOPMOTBOPYOI TEXHiKH, HEeOOXiAHUX PEKBI3HTIB, CTPYKTYpPH TOIIO) CKOHCTPYHOBa-
Ha 3aKOHOAABLIeM Y1 iHITMM HOPMOTBOPYUM OPTaHOM MOAEAD IIOBEAIHKU Ha HOPMY IIpaBa?

* Aus., HanpukAaa: €sred Ipuyeniit, Anaroaiit Yopuiit, Aeonip Yexaan, Qirocopis, 10-2.
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3 TOUKH 30py POPMAABHO-AOTIYHOI 200 FOPUAMYHOI AOTMATHKH BIAIIOBIAD HA i€ 3alIUTAHHS
HAIIPOIIYETHCS IIO3UTHBHA. 3 TTO3MUIIifl )Ke CBITOTASIAHO-PIA0CO(PCHKHX BOHA Oyae MPOTHU-
AXHOI0, TOOTO HETaTUBHOIO.

AAst Toro mo6 3aKpimnaeHa y 3aKOHi 4M iHIIOMY HOPMAaTHBHOMY aKTi MOAEAD ITOBEAIHKU
CTaAa HOPMOIO, He0OXiAHa Ti AeTiTHMi3artis, TOOTO CIPHIHATTS Cy6 €KTaMH IPaBa — AFOABMHU
(a60, mpuHatimHi, iX 6iABIIICTIO) SIK TPABHABHOT, KOPUCHOT, CIPABEAAHBOT Ta ii BIATBOpeHHS
B ixHil moBepinIi. TiAbky BOHA € OKA3HUKOM AilicHOCTi HOpMH. Be3 Takoro cnpuiHATTA
i BIATBOpEHHSA B KOHKPETHHUX AIfX AIOA€H «<IIPAaBUAO IOBEAIHKH > 3aAMMIATUMETDCS abo
MEPTBOHAPOAKEHHNM a00 5K TPUMATUMEThCSI BUKAIOYHO Ha IPUMYCi UM HaBiTh HACHABCTBI.
SIK CBIAYMTD iCTOPHUYHHI AOCBiA, Y TOMY UHCAi BITYM3HSHUMN, HAATO AOBTO Ile TPUBATH He
Moxxe. 3abe3rednTH 000B I3KOBICTb TAKOTO «IIPABHUAA IIOBEAIHKI» KOAHHUI AP>KABHUIM
IIPUMYC He 3AaTHUIL. 3aBHUIIeHi 04iKyBaHHS BiA IIOCHACHHS IPUMYCOBHX 3aX0AiB (3a Beiei ix
HeO6XiAHOCTi) , SIKi BCe IIje r[o6yTy10Tb cepeA IPOMaASIH, BITYM3HSHMX IOAITHKIB, a iHOAlL
11 IPaBHMKIB, HE MAIOTb ITiA 06010 HaA€KHOIO MIATPYHTS, IO MIATBEPAXKYETHCS COLII0AO-
TIYHUMH AOCAIAKEHHSIMH.

IHaKIIe KKy4H, 060B'I3KOBOCTI HOpMaM IIPaBa HAAA€E He CTIABKHU AepsKaBa (Tum Giabme
He AepP>XKaBHMM HPI/IMYC) ) CKIADKHM IICUXOAOTIYHO-MEHTAaAbHA YCTAaHOBKA aApeCcaTiB i HOCIiB
HOPMH — AIOA€H, IX TOTOBHICTD IAKOPSATHCS 1i BUMOTraMm. Sk 3a3Havae y 1jboMy 3B SI3Ky i3pa-
iabcpKmit pirocod mpaa, npodecop Oxcdopacrkoro yHiBepcuTery AK. Pas, 0608 s13k0BicTD
OYADB-SIKOTO ITPABHAQ 320€3MeqyETHCS IEPEAYCIM BIpOIO B 10r0 060B I3KOBICT. "

ITpoTe HaBiTh SKIIO Taka Bipa B CYCIIABHIF CBIAOMOCTI iCHY€ i Cy0 €KTH IIpaBa rOTOBI He-
npuMycoBo (AOGPOBIABHO) MAKOPATHCS BUMOTaM IPaBOBOI HOPMHU, HOPMa 3aKOHY 4H iH-
LIIOTO HOPMATHUBHOT'O AKTA CaMa I10 CO0i — Ije 3araAbHe, aOCTPAKTHO CPOPMYAbOBAHE [IPABH-
AO, AlSI SIKOTO PO3paxoBaHa Ha 6e3Aid BUMAAKIB | HeBH3HAYEHY KiABKICTb apApecarTiB. Y 1iboMy
TIOASITAE SIK CHAQ HOPMH, OCKiAbKH 3a6e3Iteuye ii BIAHOCHO TPHBAAHIL IIEPiOA KUTTS, TaK i 1i
caabkicTs. Hopmu 3aKoHIB Ta iHIIMX HOPMATHBHUX aKTiB CXeMATU3YIOTh i 3HEOCOOAIOIOTD
IPaBOBY AINCHICTb, BOHU HellepcOHipiKoBaHi i HeiHAMBiAyaAi3oBaHi, TOOTO He MpUB’sI3aHi
AO IIeBHOI 0COOH i KOHKPeTHOI IIPaBOBOI CUTYALil, SIKa 3aBXXAU Y YOMYCh HEIIOBTOPHA, a Ya-
CoM i yHIKaABHA, TepeAOAINTH SIKY B CYCIABHOMY XKUTTI 3 FIOTO He TIABKU 3aKOHOMIPHUMHY,
a ¥ BUIMAAKOBUMU 3B SI3KAMHU 3aKOHOAABIIIO UM iHIIOMY HOPMOTBOPYOMY OPTaHy BasKKo,
a iHOAI 1 MPOCTO HEMOXKAMBO.

He BpaxoByBaTH I1bOT0 I0PUCTY-HOPMO3aCTOCOBYBaYY, 3 AUIIAIOYHICD Ha ITO3HIILIX <IOPH-
AMYHOI AOTMATHKI >, O3HAYAE ALSITH BCYIIeped TAKHUM LIiHHOCTSIM, SIK AOOPO, CIIPaBEAAUBICTb,
3PeIITO0 3A0POBOMY TAY3Ay, 6€3 OIOpH Ha SIKi IIPaBO [IEPETBOPIOETHCS HA CBOXO IIPOTHAEXK-
HicTb — cBaBiaasa. HopMo3acTocoBHi pillleHHs 3a TaKMX YMOB MOXYTb BUSBUTHCS 32 pOPMOI0
«IIPaBHABHHMH >, «3aKOHHHUMH>, & II0 CYTi AaHTHAIOASHUMU i mporunpasHumy. Ha sxaab,
Y BITYM3HAHIA HOPMO3aCTOCOBHIM, 30KpeMa CyAOBiM, TPAKTHIIL TaKi PilleHH HETIOOAUHOKI.

Caip 3BaXaTH TaKOX HA Te, 110 B MACUBI HaIliOHAABHOTO 3aKOHOAABCTBA MOPSIA i3 All0Uu-
MU IIPaBOBMMHU HOPMAMH iCHYIOTb «MEPTBOHAPOAKEHI HOPMH>, «HOPMH >, sIKi BIACTaAH

15 Axoszed Pas, “Mpican c momombio ipaBa,” Poccutickuil excezodnux meopuu npasa 1 (2008): 466.
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BiA Cy4aCHOTO AMHAMiYHOTIO JKUTTS, a iHOAL I «<HOPMU >, SIKi 33 CBOIM 3MiCTOM Y FOPUANYHIH
AiTeparypi He6e3MmiACTABHO HA3UBAKOTH IPABOIOPYIIYIOYMMH 260 X MPOTHIIPaBHUMY (Te3a
ITPO HETOTOXKHICTb IIOHATD «3aKOH> 1 «IIPaBO> CbOTOAHI, SIK IIPaBHAO, He BUKAMKAE CyMHi-
BiB y 3araAbHiit Teopii mpasa). Oco6AMBO XapaKTepHi Taki «HOPMH IIPaBa>» AAS AEpXKaB
3 TOTaAITApPHUMH pexXuMaMu. BiprykaTu kpuTepii BiApisHeHHs MpaBOBUX HOPM BiA ITpaBo-
HNOPYUIYIOYUX IIOAOXKEHD 3aKOHIB Ta iHIIMX HOPMaTHBHUX aKTiB BUKAIOYHO Ha OCHOBI 3aCTO-
CYBaHHS TPAaAHLITHUX METOAIB <«IOPHMAMYHOL AOTMAaTHKM > YU HaBiTh METOAIB IIOCTHEKAA-
CHYHOI HayKH, 30KpeMa TaKUX €MIIiPUYHUX METOAIB, K CIIOCTEpEXeHHs, eKCIIEpHMEHT,
MOAEAIOBAHHSI TOIIIO, HEMOXAHBO. AAS I}bOTO MOTPiOeH MHUPLINT, CBITOTASIAHO-(iroco-
CHKHH IIOTASIA HA IIPABO.

YBara Ha IMX TUTAHHAX aKIIEHTYETbCS AASI TOTO, 06 IIle Pa3 HATOAOCHUTH, LIO CYTO IIi-
3HABAABHHX ITIAXOAIB AASI 3’ICYBaHHS CKAAQAHOCTI, 6araTorpaHHOCTI i 6araToBUMipHOCTI
IIpaBa Ta iHMMX IPaBOBUX SBUI] HEAOCTATHHO. BOHO MOXXAUBe AuIle yepe3 iHTerpariixo
Mi3HABAABHOTO, OIIiHIOBAABHOTO i TPAKTUYHOTO CTABAEHHS A0 6araro6apBHOI IpaBOBOi
AlficHOCTi. X04 TaKmil iHTerpaTUBHMH IiAXiA TIEBHOO MipOIO IPUTAMAHHMI IPABHUYIN Ha-
Y1Ii, IPO IO BXKe 3TaAyBaAOCS, CIiBBIAHOIIEHHS MK ITiI3HABAABHUMM 1 I[iIHHICHHMH, AyXOBHO-
MPaKTUYHUMU ACIIEKTaMH OCBOEHHS COLIAABHOI AIICHOCTI, paljioOHaABHO-AOTIYHUM i II03a-
pallioHaAbHUM, YyTTEBUM Y IIPABHUYIMN HayIli i ¢pirocodii mpaBa HeopHakoBe. Sk cAyImIHO
3a3HAYMB CBOTO YaCy Ha OAHOMY 3 MDKHApOAHUX GOpPyMiB ToAilIHIl roaoBa KoHcTHTY1IiMH-
Horo Cyay ABcrpii AfoABir AAAMOBHY, «ITPaBHUYY HAYKy He MO>KHA PO3BUBATH 3 MaTeMa-
TUYHUAMY 32KOHAMUY, | HABIIaKH, 3 Hel He MOKHA 3pOOUTH YMCTY OLiHOYHY dpirocodiro».'¢

ITo-nepuire, 6yab-sika HayKa, IPaBHUYA Y TOMY YHCAi, Ma€ CIIpaBy HacaMmIiepea 3 GpakTamu,
ix 36MpaHHAM, y3araAbHEeHHSM, CHCTeMATH3aIli€0, IIOSCHEHHSM, IONIYKOM 3aKOHOMIpHHX
3B’A3KiB Mi>K HUMH, Ha OCHOBI 40T0 OpPMYAIO€ BIiATIOBiAHI MOAOKeHHS i BUCHOBKHU. Piroco-
¢is mpaBa xo4 i He BiAkMAA€ PaKTiB SK TaKUX, IPOTE CBOI BUCHOBKYU I'PYHTY€ He Ha (aKkTax.
ITonsTTs, Ha sIKMX 6aSYIOTbC$I $irocodchko-IIpaBoBi rinoTesy, KOHIEIIIil, AOKTPUHH, 4aCTO
He MaloThb GaKTUYHUX BiATIOBIAHMKIB Y peaAbHOMY >XMTTi. B ix ocHOBI AexxaTb He dakTHy,
a crenjugivHa poboTa po3yMy, MOOYAOBAHA Ha CAMOAHAAI3], BAACHHUX PO3AYMaX i 0COOAMBO-
MY PO3YMiHHI CBiTY, sike y pirocodii iMeHyI0Tb Ppirocodcbkoro pedaekciero. PosymiHHA x04
i 3HAXOAUTBCS B OAHIM IAOIIMHI 3 Mi3HAHHAM, IPOTe He TOTOXKHe HoMy. BoHo rpyHTyeThCA
He TIAbKH, a IHOAl 1 He CTIABKM Ha Ii3HAaHHI, CKIADKH Ha LiHHICHO-eMOI[iITHOMY CIIPMMHSTTI
CBITy IIpaBa yepe3 IIOIIyK MOTo0 LiHHiCHUX 0CHOB, $OpM, MposBiB Tom0. BusHavaspHMU
Y TAKOMY CIIPUMHATTI € Taki $ir0codchki KaTeropii, sk iaeaa, HiHHICTD, Yac, IPOCTIp, a TAKOX
OAMDKUI BXKe AO IIPaBa, CIIAbHI 3 PEAIri€lo i MOPAAAIO iA€aAH i LIIHHOCTI — CIIPaBEAAUBICTS,
piBHICTB, CBOOOAQ Ta iH., SIKi B peaAPHOMY XXUTTI sIK PaKTH He iCHyI0Tb. Y IX iHTeprpeTanil
BHPaXKAE€ThCs He IMi3HABAAbHE, A LIIHHICHE BIAHOLIEHHS AIOAUHU AO CBIiTy IIPAaBOBMX SBUII,

16 AroaBir Apamosuy, “TIpakTudHi 1po6AeMu Cy4acHOrO KOHCTUTY L HOTO CyAOUHHCTBA,” AdbManax
“Koncmumyyiiine cydouurcmeo 6 Hosomy mucsuorimmi,” po6odnit mepekaap HiMEIbKOTo GOHAY
Mi’kHapopHOTo nIpaBosoro cnispobitaunrsa (Epesan, 2002), 13, http://www.concourt.am/armenian/
almanakh/almanac2002/13.htm.
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sike 6araTo B YOMyY 3aA€XKHUTB Bip Il BAACHOTO IX PO3yMiHHS, TOOTO BiA BKAIOUEHHSI I}bOTO 30-
BHILIHBOT'O AASI HEl AO IIEBHOTO YaCy CBITY B CHCTeMY i OCOOHMCTICHUX CMUCAIB, LIiHHICHUX
KOOPAMHAT i BAACHOTO eK3UCTeHIiaAbHOTO AOCBipy. CaMe Ije BippisHse dpirocodcpke po3y-
MiHHS BiA HayKOBOTO ITi3HaHHSL.'

Yu He HAFIIOKA30BIIIOO IOAO IIbOTO € AOKTPHHA IPHPOAHOTO IpaBa. BoHa 6a3yeTbcst He Ha
aHaAi3i PpaKTiB peaAbHOI AIMICHOCTI, a Ha pO3AyMax ii TBOPIIiB PO iA€AAH i IIIHHOCTI, Ha SIKUX MA€
I'PYHTYBaTHCA IIPABO. Y PisHUX BapiaHTaX IPUPOAHO-TIPABOBUX KOHIEIIIiM ITi iAeaAr i iHHOCTI
3BYYaTb I10-Pi3HOMY — «BCE3araAbHUI PO3yM>, < AyX ITPaBa>, < IPHPOAA AFOAUHH >, <AFOACBKA
TiAHICTb>, CIIPABEAAUBICTD, cB060AR, piBHIiCTb Ta iH. EAHA€E TBOPIIB i IPUXUABHHKIB AOKTPHHH
IIPUPOAHOTO IIPaBa Te, [0 BOHU 3MIII[YIOTh aKIIEHTH Y PO3yMiHHi ITpaBa 3 «CYILIOr0>, «HasB-
HOT'0>, TOBTO TaKOI'O, IKUM BOHO PYHKIIIOHYE B AIICHOCT ( «HasBHe >, TAKOK iHTepIIPeTyeTD-
Cs1 Pi3HUMHM KOHIIETIIIisIMH TIPaBa HEOAHO3HAYHO) Ha «IIOBHHHE>, «HAAEKHe>, TOOTO Ha TaKe,
SIKUM BOHO Ma€ 6yTH. I X04 TBOPIISIM i MPUXMABHUKAM ITi€l AOKTPHHH, O4eBHAHO, He MOXKHA
BiAMOBHTH y 3HAHHI P€aABHOTO CTaHy IpaBa (IIPUOMy He TiAbKY B KpaiHi, Ky BOHU IIPEACTAB-
ASIIOTD ), Ha TIEPIIMI1 [AQH Y AOKTPHUHi IPHPOAHOTO [PaBa Ta ii Pi3SHOBUAAX BUCYBAETHCS iA€aAD-
HO-CMICAOBe po3yMiHHs ripaBa. OpHe 3 BU3HAYaAbHUX IIOAOXKEHD AOKTPHHH ITPO Te, IO IpaBa
AIOAVIHH € IIPUPOAHNMH, TOOTO TAKHMH, IO HAAEKATD 1 B CHAY CaMOI AFOACBKOI IIPHPOAH (BiA
HAPOAIKEHHS AIOAUHOIO), T HeBIATY)KyBAHMMH, TOOTO TAKMMH, IO He MOXYTb 6yTH BiiGpani
y Hel, CKacOBaHi AEPYKaBOIO YH {HIIOK 0COOOI0 Ha BAACHHI PO3CYA, — Li€ PE3YABTAT HE aHAAI3y
(aKTiB, a AOTIYHHX PO3AYMIB. YKa3aHe IIOAOXKEHHS He MOKe OyTH repeBipeHe MpakTuKoo. Boxa
MOXXe HOTr0 CIIPUIHATH (i, SIK CBIAYUTD iICTOPHYHHI AOCBiA, CITPUIMAE K HaAOaHHA AOKTPHHHU
IIPUPOAHOTO IIPaBa, SIKe AKUTb HUHI B OCHOBI AOCATHEHbD SIK TeOpil IIPaB AIOAMHH, TaK i 10pH-
AMMHOI IIPAaKTHKH BCIX AEMOKPATHYHIX ASPYKaB), IPOTe IiATBEPAITH 91 CIPOCTYBATH Ha OCHO-
Bi IPaKTHYHOTO AOCBiAY 260 CYTO HayKOBHX METOAB He Moke. [Hak1me kasxydu, Bumipy (acrek-
TH) iX «TIPUPOAHOCTI>»> MOXKYTb OYTH BUOKPEMAEH] AHIIe aHAAITHIHO.

ITo-apyre, 1iHHICHE CTaBAGHHS AIOAUHH AO CBITY, Y TOMY 4HCAi AO IIPaBOBOI AIFICHOCTI,
criopiaHIOE $pirocodiro mpaBa He TIABKH 3 peAiriero i MOpaAAlo, a i 3 MUCTEIITBOM — TAKMMH
BUAAMHM AFOACBKOI AIIADHOCTI, SIK AiTepaTypa, apXiTeKTypa, CKyAbIITYPa, )XMBOIIMC, My3HKa,
Tearp, kiHo Ta iH. [lle Ha movaTky XIX ct. HiMenbku# pisocod A. Illonenrayep mipxpecaro-
BaB, IO pir0codis — Ile He HAyKa, a MUCTeNTBO. Aelo mi3Hime iHmui HiMenbKui $pirocod
®. [Ieaainr HaroaouryBas Ha TOMY, IO iaeasn pirocodii MOXKe BTIAMTH AHUIIE TOH, XTO He
3aAOBOABHAETHCS NOHATIMHUM ITOSCHEHHSAM CBITY, a BOAOAIE IOTO MiAHECEHHMM BiAUYTTAM,
TOOTO XYAOXKHIM XMCTOM. YCi HadBaHI BHAM MUCTELITBA 00’ €AHYE XYAOXKHDBO-00OpasHe BiA-
TBOPEHHS AICHOCTI, B SIKOMY IlepeBa’KaloTh He pallioHAAbHI, a 4yTTEBi eaeMeHTH. OAUH
i TO e MPUPOAHMI Iei3a)XK, HalIPUKAAA, MOXKe BiATBOPIOBATHCS IIPEACTABHUKAMH Pi3HUX
XYAOXKHIX HAanpsMiB 1mo-pisHomy. Kaacuuni peasictu mepepaayTh HOTo TaKUM, SKHUH, HA iX
IIOTASIA, HANOIABII TOYHO BiAOOpaKka€e 06 €KTHBHY AICHICTB, TOOTO B il CTATHYHOCTI i1 He-
3MIHHOCTI, IMITPECIOHICTH — BIAOOPA3SITh IeM3aK y HOr0 PYyXAMUBOCTI i 3MiHIOBaHOCTI, IIepe-

17 Baasucaas Baunnun u Buxrop Caabuukos, Quiocodus npasa. Kpamxuii crosape (Canxr-Ilerep6ypr,
2000), 234-5.
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AQIOYM CBOI MUTTEBI BpaXKEHHS BiA HbOT'O, IPEACTAaBHUKH MOAEPHI3MY, HE3aAEKHO Bip Bapi-
aHTIB, IIPOIIOHYIOTb CBOE A0CTPaKTHe GaueHHs CBiTy, IepeHOCSYH HOT0o Ha BIATBOPEHHS
KOHKPETHOTO IIPUPOAHOTO Ief3axy, i T.A. To6To y XyaoxHBOMY 06pasi caM 06’eKT Biao-
6pasxkenHs i crioci6 #toro 6auenns Murnem (y AAHOMY pasi KHBOTIHCIIEM) 3AUBAIOTHCSL.

IToaibHa cuTyallis 3HAYHO MipOX0 Ma€ MicIie TakoxX y pirocodii mpasa.

IlpaBo, K BiaOMO, ABHUIIlEe YHiBepCAaAbHE, BOHO IIPUTAMAHHEe BCIM HAPOAAM, HE3BAXKAIOUH
Ha Te, IO B iX AGKCUKOHI He 3aBXAH iCHy€ caMe CAOBO «IpaBo>. IIpoTe posymiroTs #oro
o-pisHomy. I [pHX1ABPHUKH OAHHUX HOTO KOHIJeIIIiH, 30KpeMa Ti€l 5k AOKTPUHH IPUPOAHOTO
paBa, POOASITH HATOAOC Ha AyXOBHO-L[IHHICHUX FIOTO aCIIeKTax — iAeaAax CIIPaBeAAMBOCTI,
CBOOOAY, PIBHOCTI, TPEACTABHUKHY IHIINX — HA PAIliOHAABHO-AOTTYHHUX CTOPOHAX IIpaBa —
3araAbHOO0 OB SI3KOBHX HOPMaX, BCTAHOBAEHHX ABTOPUTETOM, SIKHM, SIK IIPABUAO, € AepPKaBa
(FOpHAMYHUMIT TO3UTHUBI3M), e iHII — Ha «KMBOMY> IPaBi, «IPaBi B Aii», TO6TO TakoMy,
sIKe MiCTHTBCS He TIABKM 1 HaBiTh He CTIABKM B 3aKOHAX, a QYHKIIIOHYE B peaAbHOMY XKHUTTI
(KoHUemLil COL0AOTIYHOT IOpUCTIPYACHL] Ta PeaAicTHYHOI IKOAK TIpaBa) i T.A. IIpu pomy
apryMeHTaM, sIKi HABOASITh ITPEACTABHUKH IIMX KOHIJTIIifl Ha KOPUCTb 0OCTOIOBAHUX HUMHU
ITO3UIIiii, HaBPSA UM MOXKHA 30BCiM BiAMOBUTH Yy IlepeKOHAMBOCTI. IIpunaiiMui acopikaTu
IXHIM IPUXUABHUKAM y HECIIPOMOXKHOCTI ITOSICHUTH CKAQAHUM CBIT IpaBa, TUM Oiablre
Y KAACOBO-IACOAOTIYHIN 3aaHTa>KOBAHOCTI, fK Ije 6on B PaASHCBKI YacH, 6e3IiACTaBHO.

BoaHOYAC CBITOTASIAHI OCHOBH, Ha SKUX IPYHTYIOTHCS 1ji KOHIIEMIii, CyTTEBO BiApi3HA-
10TbCs. BOHU He 3aBXAU 6€3CYyMHIBHI, OTKe, MOXYTb [IAAABATHUCS KPUTHIHOMY aHaAi3y. Yu
MOXAHMBO OLiHUTH iX Ha OCHOBi KpUTepiiB, MPUTAMAHHUX HayIji: «iCTHHHOCTI-XUOHOCTI>,
«icTUHH-OMaHI>? O4eBUAHO, AOBOAI TpoOAeMaTHIHO. SKOH OAHI 3 HUX OYAH iICTHHHUMH,
a iHmi 30BciM XU6HNUMK (OMAHAMBUMHE), NOMYASPHICTb «XHOHHX> AQBHO cefe BUYeprasa
6 1, sIK i YUMAAO IHIIMX KOHIIEILiil IIPaBa, OOIPYHTOBYBAHHUX CYyTO HAYKOBHMH METOAAMH,
BOHU 3aAHIIHAKCS 6 B icTOPIL

IlpoTe BCi Ha3BaHi KOHIEIILII (B pisHMX IX BapiaHTax) M CbOTOAHI 3aAHIIAIOTHCSI AOBOAL
BranBoBuMH. Henpumuperna 60poTpba MK HUMH, 3HAYHOIO MipOI0 00yMOBA€HA HAMAraH-
HSIM [IepeHeCTH Ha HUX BAACTHUBHUI HayI[i KPUTEPifi«iCTUHHOCTI-XMOHOCTi» 3aAMIIHAACS
B MuHyAOMy. HuHI IlepeBakaroTh MOLIYKH, AKIIO He KOHCeHCycy (BiH 3 OrAsiAy Ha HecyMic-
HICTb CBITOTASIAHUX ITIAXOAIB HeM0>1<AHBH171), TO KOMITPOMICIB MK HUMH, a TOYHiIIe, IX 3A0-
OyTKaMH, IATBEPAKEHHSIM YOMY € IIOIYAsIPHA HUHI KOHIIEIILis IHTerpaTUBHOI IOPHUCIIPY-
aeHnii Axx. Xoasa Ta I Aox. Bepmana. Ha nepnux xommpomicax MK pisHUMM IIPaBOBUMU
KOHIJeTIIIIMU ITOOYAOBAHI TAKOXK TEOPeTUKO-IIPABOBI MOTASIAU BUSHAYHHX Ppir0coPiB ImpaBa
CY4acCHOCTI:

— KOHIIeMIIis AyaAbHOCTI mpaBa P. Aaexci, BIATOBIiAHO AO SIKOI IIPaBO 5K EAMHE ITiAicHe
ABUILe icHYE B iAeaabHOMY (KPUTUYHOMY) BUMIpi, OCHOBY SIKOTO CKAQAQIOTh AYXOBHI I1iH-
HOCTi, TPUTAMaHHi AOKTPHHi IPUPOAHOTO MPaBa, i peaabHOMY (PaKTUIHOMY) BUMIpi, AKHUit
IPYHTYETbCS HA HAADAHHSIX IOPHAUYHOTO TO3UTHUBI3MY;'®

'8 Robert Alexy, “The Dual Nature of Law,” in IVR 24" World Congress “Global Harmony and Rule of
Law” (September15-20,2009. Beijing, China). Papers Plenary Session, 257-74 (Beijing, 2009); Cepreit
MaxcuMoB, “AyaAbHOCTH IIPaBa B KOHTEKCTE METOAOAOTH [IPABOIIOHNMaHus1,” Baacmb u ynpasienue
na Bocmoxe Pocuu 3 (2011): 163-7.
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— TpoLieAypHa Teopist mpupopHoro npasa . Dyaaepa, sIkuit ieHTp Baru B OOIpyHTyBaH-
Hi MOPAaABHOCTI IPaBa i3 30BHIIIHIX I[OAO ITPaBa MOPAABHHMX LIIAEH, HA AOCSATHEHHS SIKUX Ma€
6yTH CIpAMOBaHa IIPABOBA CUCTEMA AASL TOTO, 06 BBAXKATHCA MPaBOBOO (MO3HLIis, TIpH-
TaMaHHA KAACHYHHM BapiaHTaM AOKTPHMHH MPUPOAHOTO MPaBa), IEPEHOCUTD Ha BUMOTH
BHYTPILIHbOI MOPaAi ITPaBa, CepeA AKMX Ha3UBAE, 30KPEMa, IEBHI BUMOTY 3aKOHHOCTI i I0pH-
AWYHOI BU3HAYEHOCTIi, B PO3pOOLi IKUX YUMAAQ 3ACAYTa [IPEACTABHUKIB IOPUAUIHOTO
I03UTHBI3MY; "

- KoHIenlis inTeprnperusismy P. ABopkiHa, B SKiil BiH HAMAra€ThCs MOEAHATH IOPUAUY-
Hi TPaBHAQ TAYMa4eHHs OPUANYHHIX TEKCTIB, IPUTAMAHHI TO3UTHBI3MY, 3 HAAOAHHSIMH de-
HOMEHOAOTII i FepMEHEBTUKH, a TAKO)K MOPAAbDHMMH IIPUHIIUIIAMH — AFOACHKOI TiAHOCTI,
PIBHOCTI, CBOOOAH TOLIIO, Ha SIKi CIIUPAIOTHCS Y IPOLieCi iHTepIIpeTaNil IPUXUABHUKH IPH-
poaHoro mpasa,* Ta ix.

Taxum yuHOM, $Pir0cOPCHKO-TIPaBOBI, AK i iHImIi Pirocodcpki KOHIeNII, Ha BIAMiHY Bip
HayKOBUX KOHIIEMI]iM, OL[iHIOIOTHCS He 33 KPUTEPieEM «1CTHUHHOCTI-XUOHOCTI >, BIAIIOBIAHO
AO SIKOTO OAHA KOHIIEMI]isl BUKAIOYAE iHII, a 3a IPUHIUIIOM (KpHTepieM) B3aEMOAOIIOBHEH-
HS OAHA 0AHOI.2! Bci BOHM MaloTh SIK CBOI mepeBary, Tak i Heaoaiku. TiAbku Ha OCHOBI CHH-
Te3y ix 3A06yTKiB (IPHYOMY He AHIIE AOKTPHHH IPHPOAHOTO NPaBa i MO3UTHBICTCHKUX Te-
OPpiM, a 1 iHIIKX, IO BUHUKAM B OCTaHHI AeC}ITI/IAiTTH) B KOHTEKCTi HaAOQHb IIOCTYIIAABHOTO
PO3BHUTKY AFOACBKOI IJUBiAi3alLlil MOXHA OTPHUMaTH OiABII-MEHII 3aA0BiAbHI YABAEHHS IPO
OHTOAOTIYHY, eIiCTEMOAOTIYHY i aKCIOAOTIYHY IPUPOAY IPaBa Ta TEHAEHINI HOrO pO3BUTKY.

He y Bcix HasBanux (Ta it He Ha3BaHKX) $pir0COPCHKO-MPABOBHX KOHIEIIIiSX 3B A3KU
3 MHCTEIITBOM ITPOSIBASIIOTHCSI OAHaKOBOIO Miporo. HaliBupasHine BOHM IIPOCTEXYIOTHCS
Y AOKTpHHI IprpoAHOTro rpasa. O6pasHO-IyTTEBE B OCBOEHHI HEIO AIICHOCTI HEPIAKO IIepe-
Ba’XKa€ partioHasbHe. Marbke He IOMITHI Taki 3B S13KHU B KOHIIETILISIX IOPUAMYHOTO IMO3UTHBI3-
My. Y HHX SIBHO AOMiHY€ paljiOHaAbHO-AOTIIHUH MiAXIA AO iHTeprpeTanii mpasa. biapm xa-
pakrepHi 3BSI3KU 3 MUCTELITBOM AAS COLIIOAOTIYHOI KOHIIeMIil IpaBa Ta il Pi3HOBUAIB, IO
3araAoM 3po3ymiro. Aasxe Ha GYHKIIOHAABHOMY PiBHi IIpaBa, <IIpaBa B Ali» CHHTe3 00pas-
HO-IyTTEBOTO i pallioHAABHOTO ITPOSIBASIETbCA UM He HainomitHime. He BumaakoBo mopis-
HSIHHS IOPHUCTIB 3 «IIPABOBUMM aKTOPAaMH>» HaM4acTillle BUKOPUCTOBYETHCS AASI XapaKTe-
PHCTHKH 0COOAMBOCTET caMe HOPMO3aCTOCOBYOI i HOPMOTAYMAYHOI AISIABHOCTI.

Hasepe He cBipunTb Ipo Te, mo $pirocodis mpasa, Xod i MA€ CITIABHI PHCH 3 MHCTEIITBOM,
IpoTe He TOTOKHA FioMy. CTyIiHb 06pa3HO-4yTTEBOTO i, BIATIOBIAHO, CBOOOAY MHUTIISL Y MUC-
TeL|TBi 3HAYHO BHUINA IIOPiBHAHO 3 Ppirocodiero mpasa. LIuM MOACHIOETbCS HAMIIUPIIKK Aa-
IIa30H HAIIPAMIB i CTHAIB B iHTepIIpeTallii MEUCTEIJTBOM HaBKOAUIIHbOI AllicHOCTI. ¥ $iroco-
¢ii mpasa cTymiHb cBOOOAU B il iHTepHpeTanil, X049 i BULIMI, HDK y IPaBHUYIN HAYIL}i (3 OTASI-
Ay Ha Te, IO BOHA OPIBHSAHO 3 HAYKOIO BiAbHIIIA Bi $aKTiB), IPOTe HIDKIMIL Bip MUCTELTBa,
OCKIABKM OOPa3HO-yTTEBE CIPUIHSTTS IPABOBOI AIFICHOCTI y Hifl, Ha BIAMIHY BiA MECTELTBa,
He € BUBHAYaAbHHUM.

¥ Aon Dyanep, Mopars npasa (MockBa; Yeasbunck, 2007), 53, 61-112, 120.
20 Ronald Dworkin, Law’s Empire (London: Fontana press, 1986), 227-34.
! €pren [Ipuyeniit, Anaroaiit Yopuii, Aeonip Yexaas, Qitocopis, 26.
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3 BUKAQAEHOTO MOXKHA 3pOOUTH BUCHOBOK, 1110 $pir0codis mpaBa MocCipae mpoMiXKHe CTa-
HOBMIIIE Mi>K IIPaBHIUYOIO HAYKOIO i MHCTEIITBOM. SIKITj0 AO IbOTO AOAQTH TiCHI 3B A3KHU diro-
codii mpasa 3 iHmmmu popmamu (criocobamu) CBITOCTIPUAHATTS — MOPAAAIO i peAirieto, Tpo
IO BXKe 3TaAyBaAOCs, TO i€ AA€ IIACTaBH KOHCTAaTyBaTH, Mo $pirocodis mpapa, He3BaKa04IU
Ha il CITOpiAHEeHICTb 3 HayKOI0, HAAEKUTb A0 OKPEMUX, BIAMiHHHUX Bip ITPaBHUYO1 HAYKH, OpM
OCBOEHHS IIPAaBOBOI AIFICHOCTI.

Ha saBepureHHs cTaTTi KOPOTKO TOPKHYCH Ille OAHOTO, SIK Ha MeHe, AOBOAi aKTyaAbHOTO
IUTaHHA: Y4 iCHYIOTb BAACHE HalliOHAAbHI ITPaBHMYA HaykKa i ¢pirocodis mpasa?

3AaBanocs 6, IUTAHHS PUTOPUYHE i BIATIOBIAD Ha HpOTO OueBHAHA. Hayka, sikio BoHa
CIIPaBXKHS HayKa, 3aBXKAM MA€ TPAHCHAL[IOHAABHUIT XapaKTep, TOOTO BUXOAHUTH 3a MeXi Ha-
I1IOHAABHUX KOPAOHIB. He Moxke 6yTu HajioHaAbHOI — HIMEIbKOI, pPaHIfy3bKOI, KUTAHCHKOI,
iHAYCBKOI, SIMOHCHKOI, YKPAIHCHKOT i T.A. — MaTeMaTHKH, $pi3uKH, Oi0AOTII Ta IHIINX IPUPOA-
HUYUX HayK. YCi BOHH MAIOTb EAMHHH, TIABKY IM IIPUTaMaHHHUH IIPEAMET AOCAiAKEHH,
3AATHMI Mi3HATHU Ijef IpeaMeT crielu(iuHui MeTOAOAOTIYHMI iHCTpyMeHTapil, CriAbHI
IIOHATTA i KaTeropil, 3peITo0 PO3BUBAIOTHCS 32 EAMHUMH i TUMM X y CBOIM OCHOBI 3aKOHa-
mu. [Hakme Ka)Xy4H, Hal[ilOHAADHUMH MOXYThb 6YTI/I HE CaMi IPUPOAHMYI HAyKH, a BIAITOBIA-
Hi HAyKOBI IIKOAH.

CxaapHIIIa cUTYyaNis i3 COIliaAbHO-I'yMaHITapHUMH HayKaMH. SIK 3a3Ha4aA0Cs], BOHH I10-
PIBHSIHO 3 IPHPOAHMYUME HabaraTo GiAblile «OAIOAHEHI>, «I1epCOHipiKOBaHI», «HaI[io-
HAABHO OPIEHTOBaHi», TOOTO MPUB’sA3aHI AO HAI[IOHAABHUX OCOOAMBOCTEM Ti€l YU iHIIOL
kpainy. Ha npaBHuYy Hayky, 30KkpeMa, CyTTEBUH BIIAUB MaIOTh BIAMIHHOCTi Y HOpMaTHBHO-
My peryAlOBaHHi y pi3HHX KpaiHaX, 00yMOBA€HI iX iCTOPHYHIMU TPAAULISIMH, KYABTYPOIO,
IIPaBOPO3YMiHHSAM, AXKEPeAaMH ITpaBa TOILO.

Ilpore ni BiaAMiHHOCTI, X04 i BiAOMBAIOTHCS Ha 3MICTi BIAIIOBiAHMX IIPAaBHUYHMX AOCAIAKEHD
Ta IX pe3yAbTaTax, He AAIOTh IMACTaB AAS XaPAaKTEPUCTHKH ITPABHUYMX HAyK SIK BUKAIOYHO
«HAaIJiOHAABHUX>. AAXKe BOHH, BCyIeped Bce e ITOMKPeHiH Y IOCTPAASIHCPKOMY, ¥ TOMY
YKCAI BITYM3HSHOMY ITPABO3HABCTBI AYMIIi, HE 3BOAATHCS AO OIIMCYBaHHS Ta IIOACHEHH HOPM
Ta IHCTUTYTIiB YMHHOTO HAlliOHAABHOTO 3aKOHOAABCTBA i CYCIIABHUX BIAHOCHH, I[O HAM
peryArooThCs. SIK i 6yAb-sIKi HayKH, IPaBHIYI HAYKU 6a3yI0ThCsl HA EAMHOMY, CIIeIUpiIHOMY
AASL KOXKHOI 3 HUX IIPEAMETI, CIIIABHOCTI BUKOPHUCTOBYBAaHOI'O METOAOAOTIYHOIO aPCEHAAY Ta
3aCaAHMYUX [IPABOBHX IIOHSTD, KATETOPIil, IPUHIHUIIB, akcioM Tomio. BoHu He 3aaexarp a60
MarbKe He 3aAeXaThb Bip HalliOHAABHMX KOPAOHIB i 0CcOOAMBOCTeI! Ti€l UM iHIIO1 KpaiHu.

3 orasiay Ha Iie, HaBpSIA UM XTO i3 MpodeciiHUX IOPUCTIB CTaHe Ha3UBATH HAYKY «3araAb-
Hol Teopii mpaBa>» «yKpaiHCHKOIO>, TUM ITaUe «3araAbHOIO Teopi€lo mpaBa Ykpainu>». Taka
Ha3Ba HE TIAbKH He BIATIOBIAATHME A€KCHYHOMY 3HAYE€HHIO CAOBA «3araAbHa>, a M AEMOH-
CTpyBaTHUMe OAHOOIYHICTD TaKOI «HAYKH>, Il HAI[ilOHAABHY OOMeXeHICTb Y1 HaBiTh HALIiO-
HAAbHUI eroi3M, HeCyMiCHi 3 TAOOaAI3aIifiHIMU ITpoLjecaMu y cdepi Ipasa, siKi BiAOYBaroThb-
Cs1 B Cy4aCHOMY CBiTi.

SIximo 3 TpaHCHAIiOHAABHMM XapaKTepOM 3araAbHOI Teopii IIpaBa IpaBO3HaBI]i, X0, 0Ye-
BUAHO, ¥ HE 3aBXAH YCBIAOMAEHO, aA€ IIOTOAXKYIOTHCS, TO 3 FAAy3eBUMH IPAaBHUYMMHU HayKa-
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MH CHUTYallisl TOKM IO 3aAMINAETHCS MADKe HE3MIHHOIO. 3a YCTAaA€HOIO TPAAMIIEI0 BOHU
IepeBa’kHO IIPOAOBXKYIOTh MaTH Ha3By «AAMiHICTpaTHBHE IpaBo YKpaiHu>», «llusisbHe
npaBo YkpaiHu», «KpuminaapHe npaBo YKpaiHu> i T.A., 06Mexytoun ix aHaAi3oM Harjio-
HAABHOTO 3aKOHOAABCTBA i MPaKTHKU HOTO peaaisartii, akTHIHO irHOpy1oun PyHAAMEHTAAD-
Hi AOKTPHHAABHI 3aCaAU i yHIBEpCaAbHI IIPABOBI I[IHHOCTI, HA IKUX IaAy3€Bi TPaBHUYI HAyK1
I'PYHTYIOTbCS HE3aAEXKHO Bip KPaiH IXHBOI « AMCAOKALIII>.

Tum yacom, OBOAOAIHHS 6a30BUMH, CIIABHHMHE AASL BCIX PO3BUHYTHX KpaiH, 3acapaMu
i IIHHOCTSIMU raAy3eBUX IPABHUYKX HAYK AO3BOAHAO 0 IIPAKTUKYIOUMM IOPHCTAM yCIIiIIHimTe
BUKOPHCTOBYBATH IX y CBOIil MpOoecCiiiHiil ALIABHOCTI, a CTYA€HTaM — IIBHALIE aAANTyBaTH-
CsI AO BHBYEHHS IAAy3€BHX AUCITHIIAIH ITiA YaC CTA)XyBAHHS YU HABYAHHS y 3apyODKHUX
yHiBepcuTeTax.

3 dirocodiero mpasa, y AKiH, K 3a3HAYAAOCH, IEPEBAKAE CBITOTASAHE, TIEPEAYCIM AyXO-
BHO-TIPAaKTUYHE CTaBAEHHS AO ITPaBOBOI AIMCHOCTI, CUTYyallis IOPiBHAHO 3 IPaBHUYOIO Ha-
YKOIO, BUTASIAQ€E I[€ CKAAAHIIIOIO.

dirocoPcpro-1IpaBoBi iAel, HABITH Ti, Ki, 3AaBAAOCS 6, CTAAU CIIABHUM HAAOQHHSM <IIH-
BiAi30BaHUX HaLjifl», 3aBKAH 3aHYPIOIOTbCS (BKOPIHIOIOTbCS) Y IeBHHIL COLIiyM, «IIPOIIyC-
KalOTbCA>» KPi3b IPU3MY HAIL[iOHAABHUX TPAAMILIIM, HALIOHAABHOI IIPABOBOI KYABTYPH, MEH-
TAAITeTY i CTHAIO MUCAEHHS HAPOAY TOLIO, HAOYBAIOYM THM CAMHM IIOMITHOTO HaIJiOHAABHO-
ro 3abapsaenHs. He kaxy4u Bxe 1po Te, 10 4MMaAO Pir0COPCHKO-IIPABOBHUX AOKTPHUH, IO
CTaAU OCHOBOIO ITPAaBOPO3YMiHHs IIEBHUX HAPOAiB, CPOPMOBaHO BHKAIOYHO Ha Creludid-
HOMY HalJiOHAABHOMY IPYHTi (HarpukAaa, $ir0codchKo-MpaBoBi KOHIeNLii KOHPYIiaHCTBR,
BUEHHS iHAYI3MY, icAamy, iyAai3My Ta iH.) i MaIOTb CyTTEBH# BIIAMB Ha IPABOBi CHCTEMH ITUX
HApOAIB AO IIbOTO Yacy.

HaBepeHi MipKyBaHHS AQIOTb IIACTABH TOBOPUTH IIPO iCHYBAHHS Oe3Aiui HAlliOHAAPHUX
¢pirocodiit mpaBa — KMTAHCHKOI, iyAHCbKO], STIOHCHKOI, aHTAIMCHKOI, HIMEIIbKOI i T.A. ¥ 11bO-
My KOHTEKCTi MOXKHA PO3TASIAATH SIK BIAHOCHO CaMOCTIiHHMI GeHOMEH TaKOX YKPaiHCbKY
npaBoBy ¢pirocodiro, X049 il BUOKPEMAEHHS SIK YOTOCh YHIKaAbHOTO, HETOBTOPHOTO MOXe
BUKAMKATH 3ariepedeHHs. ApaMaTH4Ha icTopia YkpaiHu, AificHO, CKAaAacs Tak, IO BOHA He
«IOAapyBaAa>» CBiTYy ¢pirocodis npasa i3 CBITOBUMHU iMEHaMH, XOY Ha TPUBAAOMY iCTOpHY-
HOMY HIASIXy PO3BHTKY HAI[iOHAABHOI $piA0COPCHKO-TIPABOBOI AYMKH TaKOX OYAHM K CBOI
HapOaHHS, Tak i Brpari. ITpore 1ie TeMa OKpeMOi pO3MOBHL.

© M. Kosrwobpa, 2019
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MuxosaKoso6pa. PirocodisinpaBa, IpaBo3HABCTBO i HayKa: CIiAbHi PHCH Ta BiAMiHHOCTI

ABoTtanis. Y cTaTTi mpocTexeHi CKAAAHI i HEOAHO3HAUHI BiAHOCHHU $pirocodii mpaBa
i MPaBO3HABCTBA 3 HAYKOIO Ta 3AiliCHeHa cr[po6a POSKPHUTH CIIiAbHI PHCH i BIAMIHHOCTI MiX
HUMH. Y IIbOMY 3B’513Ky MiAAAHI KPUTHYHOMY aHaAi3y icHYI04i y dirocodcbkiit i opupnuHin
AiTepaTypi papAMKAaAbHO-IIPOTUAEXKHI IIAXOAHM AO iHTepIpeTanii IbOro MUTAHHA: AK Ti, IO
3amepevyloTh CIIOPiAHEHICTb HayKH i pirocodii mpaBa, 3BOAAYH Ii AO ipe0AOril, Tak i Ti, 3TIAHO
3 AKUMHU $pirocodisi mpaBa PO3TASAAETHCA K HayKa, IPUHITUIIOBO BiAMiHHA BiA TPaBO3HABCTBA,
SIK€ OTOTOXXHIOETHCS BUKAIOUHO 3 <IOPUAUYHOIO AOTMATHUKOIO>.

Ha ocHoBi mpoBepeHOro aHaAi3y pOOUTHCSI BUCHOBOK, o pirocodisi mpasa € 0cob6AHBOIO,
BiAMIHHOIO BiA HayKH pOPMOIO OCBOEHH I IIPABOBOI AIICHOCTI.

KArouoBi caoBa: $pirocodis mpaBa; IpaBO3HABCTBO; HAyKa; MUCTELTBO; CYy0 €KT; 06’€KT;
icTMHHiCTD; XMOHICTD; CIIiAbHE; BiAMiHHE.

Huxkoaaii Kosro6pa. ®naocopusnpasa, npaBoBeAeHHEe HHAyKa: O0IIHe YePTHI M Pa3AHIH S

AnsoTanus. B craTbe mpocaesXeHbl CAOXKHbIE U HEOAHO3HAYHbIe OTHOUIEHU A PUAOCOPUU
[IpaBa U IPAaBOBEAEHIS C HAYKOI, OCYI[eCTBAEHA IIOIBITKA PACKPHITH 00Ij1e YePTHI M OTAHNYHUS
MeXAy HUMU. B 9TOM CBA31 TOABEPrHYTH KPUTHYECKOMY aHAAU3Y CYIIleCTByIoI1e B PuA0CcOPCKOit
U IOPUAUIECKON AUTEpaType PAaAUKAABHO-TIPOTHUBOIIOAOXHBIE IIOAXOABI K HHTEPIIpeTAluU
3TOro BOIPOCA: KaK OTPHULAIOIUE 00Iee MeXAY HAyKOM i puAOCOPHEN IpaBa, CBOASIINE ee
K MA€OAOTHH, TAK U B3TASIABL, BCOOTBETCTBUU C KOTOPBIMU PUAOCOPU S ITPaBa PACCMATPUBALTCS
KaK HayKa, IPUHIJMIIHAABHO OTAMYHAS OT IIPABOBEACHH S, OTOXXAECTBASEMOTO HCKAIOUUTEABHO
<IOPHAMYECKOMN AOTMaTUKOM>.

Ha ocHOBe mpOoBeAGHHOTO AHAAN3A AEAAETCS BEIBOA O TOM, UTO PHAOCOPHSA IpaBa ABASICTCS
cnenupuIecKom, OTAMYHOMN OT HayKH pOpPMOil OCBOEHH I IIPABOBOM ACHCTBUTEABHOCTH.

KaroueBpie cA0Ba: pruaocodus paBa; IpaBOBeACHHUE; HAYKA; HCKYCCTBO; CYObeKT; 00BEKT;
HCTHUHHOCTD; OIIHUOO0YHOCTD; 0OIee; OTAMYHOE.
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Mwkona Kosiobpa

Mykola Koziubra. Philosophy of Law, Jurisprudence and Science: Common Features
and Differences

Abstract. The article provides an overview of complex and ambiguous relations of the
philosophy of law and legal scholarship with science, as well as tries to cover their similarities
and differences. Consequently, the article provides critical analysis of contemporary radically
opposite approaches to the interpretation of this issue present in philosophical and legal academic
literature. The article criticizes both the approaches denying the alliance between the science
and philosophy of law thus reducing it to ideology only, as well as those viewing philosophy
of law an academic discipline principally different from legal scholarship attributing the latter
to “legal dogmatics” only. Contemporary postmodern (postnonclassical) ideas about science
(scholarship) focusing on inseparable links between cognitive, anthropological (applying human
as the unit of measurement) and axiological sides of the reflection of reality do not provide grounds
for sharp differentiation between the object of the study and its subject, which is the basis for the
abovementioned approaches.

In fact, they are relatively autonomous elements of whole, integrated developing systems
including law generally, as well as legal scholarship and the philosophy of law.

The abovementioned arguments provide basis for the article to differentiate common features of
the philosophy of law with modern legal scholarship (those being the existence of creative subject,
common goal, application of rational and logical evidence in objectivation of philosophical and
legal hypotheses, concepts, theories etc.), as well as difference between them (e.g. instability of its
relation to practice, frequent absence of actual real life corresponding features, special cognitive
activities built on self-analysis, ideas and special world perception (philosophical reflection), tight
connection to art in addition to science etc.).

These ideas get proof from the short analysis of science and art correlation specifics pointed
out in major modern philosophical and legal concepts (doctrines of natural law, legal positivism,
sociological jurisprudence and their variations). The article stipulates that they have to be judged
not by application of scientific criteria of “true-false” but by application of their interdependence
concept.

Finally, the author stipulates that unlike legal scholarship being more international than national,
the ideas of legal philosophy (including those accepted widely by different nations) are viewed
through the prism of national traditions, national legal culture, mentality and cognitive ability
of the nation, thus accepting solid national features, providing also grounds for differentiation of
the philosophy of law from legal scholarship thus making it a special method of world perception
being distinct from science.

Keywords: philosophy of law; legal scholarship; science; art; subject; object; verity; falseness;
similar; different.
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MPABA JIIOANHWN, MUP | B3AEMO3B'A30K MIX MOPAJIbBHUMNU
TA OPUONYHUMW MPABAMIA'

Betyn

K BH BCi 3HaeTe, TeMolo BeecBiTHbOTO KOHrpecy MixHapoaHOi aconjianii girocodii

npaga i coniaabroi dirocodii y 2017 p. craB «Mup, Axkuil Ma€e 32 OCHOBY IIpaBa

AOAUHK>. ByAo mpopeMoHCTpoBaHO KOpeAdl|ilo MK BUSHAHHAM IPaB AIOAUHU
i MupoM Ta nmpousiTaHHAM. HesBakaroun Ha Ije, THII i CTYIiHb BU3HAHHSA 1 3aXHCTY IIpaB
AIOAVIHH 3HAYHOIO MipOI0 BiApi3HSIIOTHCS B Pi3HUX KpaiHaX. bararo kpaiH mpeTeHAYIOTb
Ha Te, 1[0 BU3HAIOTH [IPaBa AIOAUHHU Y TeKCTaX KOHCTHUTYIii, 3aKOHIB 460 MXKHAPOAHHX
AOTOBOPIB, aA€ IMTAHHS BHHUKAIOTb TOAL, KOAM OOCST IIPaB, sIKi 3aXUIAIOTHCSI HA IIPAKTHIH,
3HAYHO BiAPI3HSETHCS, IPUHANMHI HA AyMKY OKPEMUX KOMEHTATOPIB, Bip 00CSI'Y IIpaB, IKHit
BCTaHOBAeHMIT 260 Mae 6yTu BcranoBAeHuM. Koncrurynis Paastcskoro Corosy 3asiBasiaa
LIMPOKHH AlaITa30H IIPAB AIOAUHH, SIKUM FApaHTOBAHO 3aXHUCT,> X04a AAS OIABIIOCTI IPOMaASH
1i€i KpaiHKU PeaAbHOTO 3aXHCTY TAKHX IIPaB He 6yA0. 3 iHIIOro 6OKY, IpaBa AIOAMHH MAIOTh
0COOAMBHIT, XO4a i1 HEBU3HAYEHHUI CTATYC Y THX IIPABOBHX CHCTEMAX, A€ BOHH He IATPUMY-
IOTbCS HABITh TPAAUIIIMHUMYU AXKepeAaMH ITO3UTUBHOIO IIPaBa: JXOAHOT'O KOHCTUTYLIIFIHOTO
3aXHCTY, AOTOBOPH M KOHBEHIIiI He IAIIMCaHi, BIACYTHIl 3aXUCT 3 60Ky 3aKOHOAABYMX aKTiB
a60 cypoBux pinrens. [Ioao Takux KpaiH BUHHKAE MIUTAHHS: Y1 MOXKHA BBAXKATH, 1[0 HOPMHU
y cdepi mpaB AIOAMHH € YaCTHHOIO 3aKOHOAABCTBA, HABITh AKIIO HEMAE 3araAbHOBH3HAHIX
COITiaABPHHX AKepeA?

* Bpasn bixc, mpodecop npasai ¢pirocodii Yuisepcurery MinnecoTu.

Brian H. Bix, Frederick W. Thomas Professor of Law and Philosophy, University of Minnesota.
e-mail: bix@umn.edu

' Viepme crarTio 6yao mpe3denToBaHo Ha ITaenapHiit aeknil Ha 28-my CBiTOBOMY KOHIpeci
MixHapoaHoi aconianii dirocodii mpasa i coniaabnoi dpirocodii (IVR) y Aicaboni B anmni 2017 p.
S BAsSYHUMI 32 KOMEHTapi Ta NPOMO3HIIii IPUCYTHIX, a TAKOX 32 KOMeHTapi Ta nponosunii Aappi
Aaekcanpepa (Larry Alexander), Maiikaa Crisena pina (Michael Steven Green), Enppio Xaamina
(Andrew Halpin) i Kennera Eftnapa Ximma (Kenneth Einar Himma) moao Moix momepeaHix
i moB’I3aHUX poO6IT, a TAKOX 32 KOMEHTapi Ta HPOMO3KLil IOAO BiAIIOBIAHNX, IOAQHHUX paHilre,
crarefiy Hanionaapnomy yriBepcureri Cinranypy, YuiBepcureri bearpapa, Yuisepcureri Yuxaro,
SArearoncpkomy yHiBepcureri. — IIpum. asmopa.

ITepexaap Osenu YBaposoi. — ITpum. pedakyii.

*Koncrurynis CPCPy pepaknii 1936 poky € Ao0CTymHO0 3a mocHAaHHIM: http://www.departments.
bucknell.edu/russian/const/1936toc.html. ITuTasHs 3aXHUCTy IPaB AIOAMHH OXONMAOTHCS
Pospisom X (crarti 119-133).
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Y moAQABIIOMY MU ITje KOPOTKO 3yTIIMHUMOCS Ha ITbOMY IIMTAHHI, aA€ 5 XOUY IMAKPeCAUTH,
1110 3B’SI30K M)XK 3araABHIMU MOPAABHIMU CTAHAAPTAMH i [IPABAMU AIOAMHH YCKAQAHIOE i 6e3
TOTO CKAAAHIL r1p06AeMn, IO A€XKaTh Y IIAOIIMHI BIAHOCHH MK IIPaBOM SIK COIJiaAbHOIO KOH-
BeHIi€lo0 i Mopaaato. Lli muranns nopsa i3 pyHAAMEHTAABHUM IUTAHHAM PO IPHPOAY
IOPHAMYHUX 00OB'SI3KiB OYAYTb POSTASIHYTI Y LIifl CTATTi.

BaraTo iHIIMX BaKAHBHX TeM — TAKHX, SIK TPAaHIHYHE OO PYHTYBAHHS IIPaB AIOAUHH, 3B SI30K
MK IIpaBaMU AIOAMHH, CYBEpPEHITeTOM i MDKHAPOAHHM IIPaBOM® — BUMYIIEHO AMIIAIOTHCSI
YeKaTH IHIIKX CIiKepiB a60 IHIINX IPHBOAIB AASL IX PO3TASIAY.

I. MpaBa noauHM i Mopanb

SkuM € B3aeMO3B’30K MiXX IIPaBaMHU AIOAUHH, MOPAaAbHUMH IIPABAMH i IOPUAMIHUMH
mpaBaMu? TeMa HACTIABKM XK CKAQAHA, HACKIABKH BaXKAUBA.

ITuraHHS PO B3aEMO3B SI30K IIPaBa i MOPaAi € TPAAULIIMHUM AAST Ppirocodii mpaBa — MOX-
AMBO, HaBiTb TaKOI0 MipOI0, IIJ0 BUKAMKAE 3iTXaHHS BiAJalo B THX, XTO He MPALIO€ y Liit cde-
pi i BBaXXag, 0 3aHAATO YacTO OyBae 3MyLIEHUM iTH UM TEOPETHYHHM IIASXOM. THM He
MeHIIle, MOXKAHBO, BaM OyAe ITPHEMHO IIOUYTH, L0 IisI CTATTS He € Y4eproBUM repedpasyBaH-
HsM AebariB [apra—Dyanepa, lapra—ABopkina abo HasiTe Iapra—AeBaiHa abo yeprosum
OTASIAOM TOHKHX MOMEHTIB 1 eiIJUKAIB p036i>1<H0<:Te171 MDK IHKAFO3UBHUM IIPAaBOBUM ITO3HU-
THUBI3MOM Ta eKCKAIO3MBHUM IIPABOBUM ITO3UTHBI3MOM.*

S aymato, mo Mu repebyBaeMo B iHIIOMY MICIHi y HAIIMX PO3AYMAX PO MPABO i MOPAAb.
€ AAAEKOTASIAHI TEOPETHKH, SIKi IPOIIOHYIOTh PAAUKAABHO IIEPEOCMICAUTH 3B SI30K IIpaBa
i MOpaAi, 1 Take II€PEOCMUCAEHHS CTABUTD IIUTAHHS, SIKi AOOPe OEAHYIOTCS 3 TEMOIO IIi€l
3yCTpidi: MpaBa AFOAUHH i MEP — 0COOAMBO 3 Ti€I0 YACTHHOIO 1{bOTO PiBHSHHS, SIKA CTOCY€ETh-
Csl TIPaB AFOAUHL.

IIpaBa AtopuHM — paHille BiAOMi AK <IIPUPOAHI IIpaBa>» — € MOPAaAbHUMH IIpaBaMH, sKi
HaA€KaTh BCIM AFOASIM IIPOCTO B CHAY IX CTaTyCy AIOACBKUX icTOT.® SIKi IpaBa BXOASITH AO L€l
KaTeropii, € MUTAHHAM TPUBAIOYUX AMCKYCiil. AIFICHO, Te, IKUM YMHOM Lji IIpaBa reHepyIOThb-
Cs1 200 OOIPYHTOBYIOTHCS, CTAHOBUTD IIPEAMET CYTTEBUX PO3biKHOCTEH. 3p0o3yMiAo, mo
6araro 3 IJUX ITPaB € IPaBaMU IPOMAASIH IIPOTU AEPYKABHL.

B3aeMO3B’ 130K MiXX IIPaBaMU AIOAUHH 1 OPUAMYHUMHE ITPABAMH € CKAAAHUM Yepe3 HeBH-
3HAYeHICTh Ha BCiX eTamax aHaaisy. [To-mepire, HeMae EAMHOI AYMKH IIIOAO TOTO, SIKi ITpaBa
AIOAVMHHU Y HAC € — SIKIIO B3araAl sIKiCh € — 1 B SIKHI CIIOCI0 IX Kpalile pO3yMiTH — SIK TaKi, 1o
MaroTh $iA0CcOPChKe YU MOAITHYIHE MATPYHTS.® XTOCh PO3IASIAAE iX SIK MOPAABHI IIpaBa Ha

> KopucHuil orasia niei Ta iHIux TeM MoxkHa 3HaiTu y Askeitmca Hikeaa: James Nickel, “Human
Rights,” in Stanford Encyclopedia of Philosophy, ed. Edward N. Zalta (2014), https://plato.stanford.edu/
entries/rights-human/.

* 41 nponoHyo orasp ycix nqux aebaris y cBoiit kuusi «IOpucnpyaenuis: reopis i KOHTEKCT>»:
Brian H. Bix, Jurisprudence: Theory and Context, 7" ed. (Sweet & Maxwell, 2015).

3 TTuTaHHS IPO Te, YU MOMUPIOIOTHCS ITi TPaBa Ha IHIIMX TBAPHH, 3A AMIIHIMO AAS iHIIOTO pagy.

¢ Aus., Harpukaap, Mathias Risse, “Approaching Human Rights Law Philosophically: Reflections on
Allen Buchanan, The Heart of Human Rights,” Law and Philosophy 36 (2017): 169-90.
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IIPOTHBAry Aep>KaBi, Ki MaIOTh 00’€KTUBHMII CTATYC, HE3AAEKHO BiA TOTO, SIKOIO MipOIO
BOHM BU3HAIOTHCS B OPUAMUHIN 200 MOAITHYHIM mpakTHIi. [HII 6a4aTh B HUX MPAKTHUKK
i mepeKOHaHHs, 3ACHOBaHI Ha AlSX KOHKPETHHUX CIIIABHOT Y KOHKpeTHuUH 1epiop sacy. [lo-
ApYTe, iCHYIOTb pi3Hi ctoco6y BU3HAHHS i 3a0e3edeHHs KpaiHaMU IIPaB AIOAMHH: 32 AOTIO-
MOTOI0 BAACHOI KOHCTUTYIIII; 4epe3 30008 13aHHS 32 periOHAABHUM IIPABOM, TAKHM SIK,
HAnpuKAap, EBpoIeiicbka KOHBEHINiS PO ITPpaBa AIOAUHH; Yepes MAIHMCAH] MibKHApOAHI
KOHBEHIII i AOTOBOpH.

3 iHImoro 60Ky, € 03HAKH TOTO, IO ACPKABHHI 3AXUCT IIEBHUX BUAIB [IPOIIEAYPHHX i 3Mic-
TOBHHX ITPaB 3yMOBAIOE 460 IPUHANMHI KOpeAlo€ 3 MHPOM i porBiTanHsM.” Xoda Taki
TBEPAJKEHHS HEMHHYYe BUMAraroTh 01ABIIOL AeTaAi3aryil, HX IPOCTi MpOno3uLil 3poouTu
TaKe IIPUITYIIeHHS, i, 3BBUYAFHO, Y OYAb-SIKOMY pasi € CIIPHIMH, a AOKA3H, I1}0 HABOASITbCS Ha
M ATBEPAKEHHS, 33 AUIIAIOTHCA IIPOBOKATUBHUMH.

AwmapTpsa CeH, SK BIAOMO, CTBEPAXXYBaB, IIJO FOAOA He BUHUKAE B AGMOKPATIsX — KpaiHax,
AKi 3aXMIIAI0Th pyHAAMEHTAAbHI IIpaBa MOAO IPEACTABHUIITBA, IIOAITUYHOI yYacTi 1 TOAO-
cyBanHs.® Bin mucas: «ITpaBaa, 1o He IAAQETHCS CyMHIBaM, 10 y pYHKIIIOHYIOYHX 6araTo-
[APTINHAX AEMOKPATISX HIKOAH He 6yAO roAoAy>.” CeH 3pOoOHB pHUITYIIeHHS, WO BiAbHA
IIpeca AOTIOMAra€ 3amo0OirTH FOAOAY, 30CePeAXYIOUH YBary Ha HeCTadi IIPOAOBOABCTBA
71 3AIFICHIOIOYH THCK Ha YPSIAY, IH00 BOHU I[OCH 3pOOHAM 3 METOIO BUPILIUTH L0 IPOOAEMY;
¥ AASL YPSIAIB, SIKi TEPeOOHPAIOTHCSI, € BHAYHUI CTUMYA 3aII00iraTH IPOAOBOABIHMM KpH3aM.
AHAAOTIYHUM YUHOM CTBEPAXKYETDCH, IO AEMOKPATUYHI YPSAAU — YPSIAM, SKi 3aXHIIAI0Th
BIATIOBIAHY I'PYITy TPOMaASHCBKHX ITPaB i MPaB AFOAMHM — He BCTYTAIOTh Y BiHY 3 iHIIUMHA
AemokpaTisivu. ' L5 iaest, Sika 9acTo IPUITUCYEThCS CYYaCHUM AOCAIAHHMKAM i KOMEHTaTOpaMm,
[IOXOAUTB, IfOHANMEHIIIE, Bip criocTepesxxeHb IMmanyiaa Kanra B itoro po6ori «Ao BigHOrO
mupy>.'* Xoua 06HMABI 1ji BUMOIY € KOHTPOBEPCIMHUMH i, BIpOTiAHO, IEBHOIO MipOIO 3aBH-
IIleHUMH, BOHU BIAOOPaXKaIOTb Te, 110 BHAAETHCS CYTTEBOIO IIEPEBArOI0 BUSHAHHSI I 3aXHCTY,
AK MiHIMYM, IeBHOI KaTeropii mpas AAMHH (KOAHMM YMHOM He BUKAIOYAI0YH TOTO, IO iHImi
TpaBa AIOAUHU MOXYTb 3a6€3MeunTy 6araTo iHIumx nepesar).

ITpore BapTO 3yMUHHUTHCS, I[06 POSTASIHYTH POAb, 00 CTATYC, IPaB AIOAUHH y TIPABOBUX
CHCTEMaX.

7 3BUYaHO, ICHYIOTb TAKOX MOTEHLiNHI TPOGAEMH I HEAOAIKHU y HALjiOHAABHIN i MIsKHApOAHI
cHCTeMi 3aXUCTY IpaB AAUHU. AuB., Hanpukaaa: Stephen Hopgood, The Endtimes of Human Rights
(Cornell, 2013); uut. 3a: Mary Ann Glendon, Rights Talk: The Impoverishment of Political Discourse
(Free Press, 1991).

$ Amartya Sen, Development as Freedom (Anchor, 1999), 178—86.1{ur. 3a: Frances D’Souza, “Democracy
as a Cure for Famine,” Journal of Peace Research 31, 4 (1994): 369-73.

? Sen, Development as Freedom, 178.

°Tbid, 180-4.

" Aus., Hanpukaap: Alex Minz, Nehemia Geva, “Why Don’t Democracies Fight Each Other?: An
Experimental Study,” The Journal of Conflict Resolution 37 (1993): 484-503.

12 Immanuel Kant, Perpetual Peace: A Philosophical Essay (1795), https://www.mtholyoke.edu/acad/
intrel/kant/kantl.htm.
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Il. CraTtyc npaB nioanHM AK NpaBa

Xoua 6arato KpaiH BU3HAAM IIPaBa AIOAMHH B Tifl M iHIIi# $popMi, IPOTe, HABITH Y IIUX
KpaiHax iCHyIOTb IIPOTaAMHH 1 HelocAipoBHOCTI. Sk Biz3HaunB Poraapp ABOpKiH, TOBOPSI-
an ipo Crioayueni IlTratu Amepuku,'* KoHcTHTYIIisSE KpaiHU CIIPsIMOBAaHA HA 3aXUCT 6araTbox
IpaB iHAUBIAIB, SIKi 3a6e3I1e4yI0Th IM MOXKAMBICTD IPOTUALSITH AepIKaBi, IPOTe BOHA He BU-
3Ha€ ix Bci (skum 61 He OyB MepeAik TakuX IIPaB), i HABITH Ti, SIKi BU3HAHO AOKYMEHTAABHO,
3axuilleHi HeAOCTaTHDBO (y KpalloMy BUIAAKY) IPH 3aCTOCYBAHH] KOHCTUTYLiHUX IIOAOSKEHD
CyAaMH i B AlSIX 0inifiHuX 0cib. ApryMeHT ABOPKiHA IIOASITAB Y TOMY, IO SIKIO OirfiitHi
0COOH AIFICHO «CIIPUIMAIOTD IIPaBa CEPHO3HO> — SIK Il€ BOHH YaCTO CTBEPAXKYIOTD, — TO i€
MO>KE BUMaraTH Bip HUX ALTH y IIeBHUX BUITAAKAX Y cnocib, axui fpe 3a Mexi 3aKOHY, 4K
3asiBA€HO cypamu Kpainu. OcobAnBuM IpeaMeToM yBaru ABOpPKiHa 6yAO Te, mo odiriiai
0co6HU pO3MipPKOBYIOTb AOBIO I CTApPAHHO, IEPII HIK IepeCAiAyBaTH THX, XTO IIPOTECTYE
IIPOTH 3aKOHIB IIASXOM I'POMAASHCHKOI HETIOKOPH, aAe HOTO apTyMeHT, OYeBUAHO, MA€ 3Ha-
YeHHS 11 AASI 6araTbOX iHIMTUX ITUTAHb.

HassHuit 38’5130k 3 inmumy, Bisomumu (260 HaBiTh IPeCAOBYTUMH) icTOpUYHIMY Aeba-
tamu. Ilicas Apyroi cBiTOBOI BilHM COIO3HUKHU-TIEPEMOXXII CYAMAN Pi3HHMX HAITHCTCHKUX
OQiIiffHAX 0Ci6 32 CKOEHHS «3A0UHHIB IIPOTH AIOASIHOCTI> ¥ Hioprbepsi.'* O6BunyBaveHi
CTBEPAXYBaAH, IO IX AIl IPYHTYBAaAKCS Ha YMHHOMY 3aKOHOAABCTBI IX KpalHH, aAe LieH ap-
IyMeHT 3aXHCTy 6yA0 BiaxuaeHO. BazoBe posymimms kpain 3 60y o6BunyBadenss y Hiops-
Oepsi — i 6ararbox KOMEHTATOPIB 3 THX ITip — IIOASITAE Y TOMY, IO € IIEBHI All, SIKi CymepedaTs
IIPaBy, B yCi 4acH i B OYAb-SIKOMY MICILji, HE3aA€XKHO BiA TOTO, SIKi 3aKOHH i CYAOBI pillleHHS
YTBEPAXKYE A€PKaBa.

OaHax XTOCh MOKe IIOCTABUTH IIUTAHH: Y1 Ma€ Iie ceHC? Y1 pOo3yMHO HaBiTh CTBEPAXKY-
BaTH, IO OKpeMi OCHOBOIIOAOXKHI MOPaAbHI HOPMHU € YaCTUHOIO IIPaBa, HABiTh SKIO BOHU
HIKOAU He 6yAH 0iLliffHO MPOTOAOIIEH], HaBITh SKIO BOHU HiKOAW He 6YAI/I odiniitHo BU-
3HaHi oilitHUMU ocobamu i HaBiTh AKINO € MACTABY BBaXKaTH, IO IO3UTHBHE IpaBo BCTa-
HOBAIOE iHmIe peryaroBaHHs? OAUH i3 Cy9aCHUX TEOPETHKIB IPHPOAHOTO IMpaBa AXKOH
dinnic cTBepAXyE, o Lie € AliicHo Tak. Iloao Hriopubepspkoro mpouecy BiH 3a3Havae:

3aCTOCOBAHI MOPAAbHi IIPaBHUAA OYAH ... IIPAaBHAAMHE «BHIOTO IIPaBa>, 3ACTOCOBYBAaHUMHU
BYyCi4acu i IOBCIOAM... K AJXKEPEAO apIryMeHTallil 1 CyAXKeHb «BiATIOBIAHO AO IIpaBa>, KOAU
AKepeAa coljiaAbHUX QpaKTiB, AKi3a3BUYal € AOMIHYIOUMMHU i KBa3iBUHATKOBUMH AXKepeAaMu
IpaBa, €, CIPaBEAANBO Ka)KyUH, HeaAeKBaTHUMM i HEAOCTaTHIMM K€PiBHUI|TBAMU 3 BAKOHAHH
TaKUX 3000B’I13aHD, K 3A1FICHEHH I IPAaBOCYAAS 3TIAHO 3 BUMOraMH [IpaBa, 60 30608’ 13aHH
KO>KHOT'O TIOBOAUTH cee 3 eAeMEHTAPHOI0 AIOASIHICTIO, HaBIiTh KOAH HHOMY BiAAQIOTH HaKa3
ALSITHM iHaKIle — HaBiTh AKINO TaKi HAKA3U MAIOTh BHYTPIIIHbOCUCTEMHY IOPUAUYHY CHAY

13 Ronald Dworkin, Taking Rights Seriously (Harvard, 1978), 184-205; uur. 3a: Frank I. Michelman,
“Human Rights and the Limits of Constitutional Theory,” Ratio Juris 13 (2000): 63-76.

1 Aus., Hanipukaaa: Peter Calvocoressi, Nuremberg: The Facts, the Law and the Consequences (London:
Chatto & Windus, 1947).
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3ripHO 3 popMarbHEMHU 260 COLiaAbPHO-PAKTUIHUMHU KPUTEPISIMH, 1[0 3aCTOCOBYIOThCS
y BIAIIOBiAHI IIpaBOBift cucremi.'

AprymenT Qinnica a60 IOCH Ha KIITAAT ITbOrO OYAO CIPHIHATO GaraTrbMa THMH, XTO 3a-
xumae npouec i mpcymxn HiopHOepapkoro TpubyHaAy it MoAIOHUX TPHOYHAAIB IIIOAO 3A0-
YHHIB ITiA 9ac BiliHH, IKUX OYAO AEKIABKA CTAHOM Ha CbOTOAHI. 3aTaAbHHUI apTyMEeHT IOASTAE
B TOMY, III0 HASIBHI MPOSBH «CIPABEAAUBOCTI BIAIIOBIAHO AO IIPaBa>, sKi He 3aA€XKAaTh BiA
HOPM, 1110 OYAU SIBHHM YHHOM IIPOTOAOIIeHi 0irifiHiuMu ocobamur. Ta OiAbI HeOAHO3HATHUM
€, MOXXAHBO, TIOAAADIIIE TBEPAXKEHHS], IO TaKi HOPMHU € YAaCTHHOIO IPaBOBUX CHCTEM HaBiTh
TaM, Ae IBHUM YMHOM yXBaA€Hi TOAOXKEeHH ITPAaBOBOI CUCTEMH, CIIPSMOBaHi Ha 3allepedeHHs
260 HiBeAIOBAaHHS TAKUX eAeMEHTAPHHUX 30008 13aHb.

SIK Bxe 3a3HAYaAOCD, 115l AYMKA He € 3aTaAbHOBU3HAHOIO, aA€ 11 AUCKYCisd He TOBUHHA HAaC
sarpumyBari. Lle 06rosopeHHs, 6e3yMOBHO, BAXXAUBE, aAe AAS iHIITOTO pasy. S xouy amicTu-
T $pokyc. ITlo Mae o3HAUATH IPUITYTIIEHHS AASI LIiAeH ITi€l AMCKYCIl, 1[0 TTeBHi 0CHOBOIIOAOXK-
Hi 00MeXXeHHSI, TOKAAAEH] Ha YPsIA, MAIOTh CTAaTyC NPaBoBHX HOpM? Lle nuTaHHS BUAAETHCS
OpoCTUM i 3po3ymianM. MoXAMBO, Ile OAHE 3 TUX IIMTaHb, AKi € HACTIADKHM MIPOCTUMH, ILJO
FIOTO MOXYTb IIOCTABUTH TIABKH TEOPETHUKH I Ay>Ke MaAeHbKI AiTh. THM He MeHIre, SIK i 6a-
raro iHIIMX MOAIGHUX «IIPOCTHX IIUTAHb>, OYAb-sIKA CIIPO6a cPOPMYAIOBATH BIATIOBIAD
LIBUAKO BUSBASIE IPUXOBAHY CKAAAHICTD CHTYaIHl.

MosxHa cxa3ary, o IM[0Ch € 3aKOHOM, YACTHHOO IIPABOBOI CUCTEMH, SKIIJO BOHO € YaCTH-
HOIO CYKyIHOCTi 260 iepapxii 3aKOHIB (I0pHAMYHUX IPaBHA 260, SIKIO KOMYCh GiAbIie I0AO-
6aeThbCsl, MPABOBUX HOPM — BIAMIHHOCTI, SIKIIJO BOHHU €, MK IIPaBUAAMH i HOpMaMH Hapasi
MO>KHA BUHECTH 3a AyXKKH), SKi CTAHOBASITD IIPaBOBY cucTeMy. Lle, Maike HareBHO, HAATO
rpy60, HapaTo HeTouHO. TrM He MeHIIle, HABITH SKIIO 6 I1eif aHAAi3 6yAO HAAAHO, MU 0, SIK BU-
AQETHCSI, He AOCSITAU 6 6iAbIIOro mporpecy B osicHeHHi. CKasarH, 10 IIJ0Ch € IIPABOM, € IOPH-
AMYHUM IIPaBUAOM 260 IIPABOBOIO HOPMOIO, SIKIIO Ije € YACTUHOO IIPABOBOI CUCTEMH, O3HAYAE
IIPOCTO BiAKAACTH OCTaTOYHE MOSICHEHHS], I AIITOBXHYTH AO iHIIOTO PiBHS a6CTparyBaHHs.

XTOCh MO3Ke CIIPOOYBATH 3aMiCTh 200 AOAATKOBO AQ I}bOTO CKA3aTH, IO HOPMA € YACTUHOIO
IIPaBOBOI CUCTeMH, SIKIIO BOHA AOAAE TIOBHOBAXXEHHSI, 000B I3KM 400 AO3BOASIHHS, SIKi 11O~
IIMPIOIOTHCS HAa THX, XTO IIPOKMBAE B MEXKAX IOPUCAUKIIII ITi€l mpaBoBoi cuctemu. Tum He
MeHIII, 3HOBY X, Ile BUTASIAQE TaK, HiOM Ma€ MicIle Te caMe IMUTAHHS, IIPOCTO MOCYHyTe Ha
OAMH KPOK Ha3aA.

Te, o YacTO BBAXKAETHCSI TIOSCHEHHSM, € 3AATHICTIO IIepeOpPMYAIOBATH KOHIIEIIIi0 260
IIPaKTHUKY B TepMiHAX KOHIIEMLil a00 MPaKTHKK 30BCiM iHImoro Tumy. Sk mpukaaa, sKuit
€ CIiBBIAHOCHHM 3 IJIM 0OTOBOPEHHSIM, ITPABOBi PeaAiCTH CTBEPAKYBAAH, IO IIPABO HasIBHE,
KOAM MOXKHA IlepeAbaunTy, mo oiniiiHa ocoba B cdepi mpaBa HaKAAAE CAHKLiIO'® — BoHH

'S John Finnis, “Natural Law Theories” (2015), § 3.1, in Stanford Encyclopedia of Philosophy, ed.
Edward N. Zalta, http://plato.stanford.edu/entries/natural-law-theories/.

16 Aus., nampukaap: Oliver W. Holmes Jr., “The Path of the Law,” Harvard Law Review 10 (1897):
457-78; Karl Llewellyn, “A Realistic Jurisprudence — The Next Step,” Columbia Law Review 30 (1930):
431-68.
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3a3BHYA FOBOPHAM ITPO CYAAIB, aAe MH PO3YMi€MO, 10 6araTo BaXXAUBUX pillleHb MOXYTb
HPHAMATUCS B iM'51 «IIpaBa> iHIMUMHU OPiliIHUMU 0COOAMHU, TAKMMH SIK TIPEACTABHHUKH I10-
Ainil 260 aAMIHICTPATUBHUX yCTAHOB. X04a HaBiTh MOAMIKOBAHMUIL, TOPIBHSIHO 3 LM < pe-
AAICTHYHUM >, TOTASIA Ha IIPAaBO — KOPMCHUM AASL HAC Y HaIll 6iABII «3eMHi>» a00 «IIMHIYHi»
MOMEHTH — BUAAETHCS HEAAEKBATHUM AASI TOTO, 106 BiAOOPA3HTH, SK IPABO BiATyBAETHCS
faraTbMa yqacHUKaMH, THMH, XTO, y TepmiHax [ A. A. TapTa, «mpuitvae>» (akuenrye) npaso,
XTO POOUTD FIOTO «BHYTPILIHBOIO TOYKOIO 30Py>.

e 3ayBakeHHsI [IOBepTa€ HAC AO IIMTAHHS IIPO B3aEMO3B SI30K IIPaBa i MOpaai, sikuit 6yae
POSTASIHYTO B HACTYITHOMY PO3AiAi.

lll. NpaBo i Mopanb

Sk Bxe 6yAO 3a3HaY€HO, 3B 130K 200 pO3MeXyBaHHsI IIpaBa i MOPaAi € 3araAbHIM POKYCOM
AebaTiB y ropucnpyaeHnil. Yu moBHHHA IPaBOBa CHCTEMA BIAIIOBIAATH IIEBHIM MOPAABHUM
CTaHAAPTaM, 1100 PeTeHAYBATH Ha CTATYC <IpaBa>? Yu TarHe 3a COO0X0 HEBIATIOBIAHICTD
HOPM MOPAABHUM CTAHAAPTAM BTPATy HUMH CTaTyCy mpaBoBux?'’ Un MoXkeMO MU — a Ha-
CIIPaBAi Y IIOBHHHI MU — IIPY KOHCTPYOBAHHI TEOPIi PO NMPUPOAY PaBa BAKOPUCTOBYBa-
TH MOPAABHO-OLIiHOYHI cTaHAapTH? Uu icHY€ 3araAbHe prima facie 30608’ sI3aHHSI AKOPIO-
BaTHCA 3aKOHY Y IPABOBUX CUCTEMAX, SIKi, IPUHAMMHI, Y 3araAbHOMY BUTASIAL € CITPABEAAH-
BUMH? Y I1iAOMY, 5 OYAY YHHUKATH IJUX KAIIIOBAHHUX [IMTAHb, XO4Ya He AyMAIO, IJO BAACTHCS X
YHUKHYTH MOBHicTIO. THM He MeHII, y IeBHUX BUITAAKAX 51 OYAY CTABUTHU ITMTAHHS, SIKi € HABIiTh
1te 6iAbII 6a30BUMHL

IcHyBaHHS IPaBOBOI CHCTEMU MOXKHA PO3TASAATH B COITIOAOTiYHOMY BHMIpi Ta BUMIipi
realpolitik: 4 € crcTeMa IIpaBUA Ta IHCTUTYLIH Y [IAOMY epeKTHBHOIO B KepyBaHHi Ta 00-
MeXyBaHHI TToBeaiHKn? SKijo Tak, TO caMe B IIbOMY XTOCh SIKpa3 i MOXKe BOaJaTH CeHC ic-
HYBaHHS TPaBOBOi CHCTeMH. | B IIboMy pycAi MO>KHA ITPOAOBKHUTU AICKYCIIO IITOAO TOT'O, KOAU
KOTOCh 3000B'sI3yI0Th HOPMH IIPAaBOBOI CHCTEMH: ¥ COLIOAOTIYHOMY CEHCI UM 3 TOUKU 30Dy
realpolitik MOXKHA CKa3aTH, IO AFOAMHA IIATIOPSAKOBAHA IIPABOBIM CUCTEMI Ta OB A3aHa i1
HOpMaMH, sKIIO BOHA JKMBe B KpaiHi, Ae iCHye 3arasoM epeKkTuBHa cucreMa. IcHye poscya-
AVIBU «TOM, XTO MYCHUTb> — Ha KIITAAT TOAMCIBCBKOI «IIOraHOI AIOAMHHM >, IJO BMi€ YTpH-
MYBATHCh BiA AlM, SKi 3MYCATB ii MIATIOPSAKOBYBAaTUCH IIPMMYCOBIM CHAL APXKaBH.

IIporTe 1je He € CYTTIO IOPUAMIHOTO 0OOB’SI3KY, SIKOTO BUMATAIOTh OIABIIICTH MPABOBUX
cucTeM abo sikuit BunanBace 3 Hux. [anc Keabsen, sik BIAOMO, CTBepAKYBaB, IIJ0 ABa 3 OCHOB-
HUX aCIIeKTiB [IpaBa MOASTAIOTh ¥ TOMY, IIJ0 BOHO € HOPMATHUBHEM i IJO BOHO SIBASIE COO0I0
iepapxiuny cucrtemy. LlenrpasssuM y po6ori KeapseHa € po3yMiHHS, epBiCHO IPUIKCYBa-
He AeBipy 1“’101\/1}7,18 OAHAK CHOTOAHI IIMPOKO BU3HAHE, IO iCHYE YiTKUM MOAIA MDK «€>
i «IIOBHHHO>, 10 TBEPAKEHHS IIPO T€, IO <IIOBUHHO OyTH> 3p0OAEHO, He MOXKe BUBOAU-
THCS BUKAIOYHO 3 TBEPAXKEHHS IIPO Te, IO <E>.

17 AuB., Hanpukaa: Gustav Radbruch, “Statutory Lawlessness and Supra-Statutory Law,” trans. Bonnie
Litschewski Paulson & Stanley L. Paulson, Oxford Journal of Legal Studies 26 (2006): 1-11.

'8 Aus.: David Hume, A Treatise of Human Nature, analyticalindex by L. A. Selby-Bigge; 2nd ed., with
text revised and notes by P. H. Nidditch (Oxford: Clarendon Press, 1978), Section 3.1.1: 469-70.
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Sk nosicaioe KeabseH, mpaBo — Iie HOPMAaTHUBHHI IIOPSAOK, CUCTEMA TBEPAXKEHD IIPO «<Ha-
A€XKHe>, 1 5K i BCi MOAIOHI HOPMATHBHI CHCTEMH, BOHO 3PEIITOI0 IPYHTYETbCS HA OCHOBO-
noAoxkHiit Hopmi."” Aast Keab3eHa Iie € cripaBepAHBHM AAS BCiX HOpMaTHBHHUX cructeM. Ha-
IIPUKAAA, TEOAOTTIHA MOPAAb MOXKe IPYHTYBATHCSA Ha OCHOBOIIOAOXKHIN HOPMI, ALITH BiAIIO-
BiAHO AO HOpM, Tporoaomenux borom-TBopiem; i cBiTChKa yTHAITApHA MOPAAb MOXe OyTH
3aCHOBaHA HA OCHOBOIIOAOXXHIN HOPMi, sIKa TOBOPUTH IIPO T€, IO CAiA MAaKCHUMI3yBaTH 3a-
raAbHY KOPHUCHIcTb. AAst KeAb3Ha 0CHOBOIIOAOXHOI0 HOPMOIO IPaBoBOi chcTeMu (Fioro
Grundnorm, abo «OcHOBHOIO HOPMOIO») 6yA0 B3araAi: ALSITH BIAIIOBIAHO AO HOPM icTO-
PHYHO MepuIoi KOHCTUTYIL.

Sk mucaB KeabseH, My piako cBiAOMO IpHIIMAaEMO a60 BU3HAEMO OCHOBOIIOAOXKHY HOPMY,
aAe KOAY MU BIACTOIOEMO HOPMAaTUBHOIO MOBOIO SIKYCh HIDKYY HOPMY — <« He YUHH IIEPEAIO-
6y [60 Bor e 3a6oponse]» a6o «Bam TyT He MOXHa TapKyBaTUCS [TOMy IO 3aKOH 3260-
POHSIE Lje ]| > — MU HESIBHO IATPHMYEMO OCHOBOIIOAOXKHY HOPMY, SIKa B KIHIJeBOMY IIACYMKY
06rpyHTOBYE MeHIIy a60 HIDKIy HOpMy. Y TepMiHoAoril KeAb3eHa 0CHOBOIIOAOXHA HOpMa
«IIPUITYCKAETHCS>» B OOCTOIOBAHHI MEHIIOI 260 HIKIOI HOPMHL.

Xoua € IeBHi CyIepedHOCT] I0AO KpaIjoro po3yMiHHs pobiT Keab3eHa 3 11boro npusoay,
Keabsen uiTko BKasas, 1o He Bci 6yayTs npumyckari OcHOBHY HOpMy. Bil numre, mo aHap-
xicT He OyAe CpuiiMaTH Al Aep>KaBHUX OQiliiiiHUX 0Ci6 y HOpMaTUBHHUIA CIIOCi6, a Oyae
POSTASIAQTH IX TIABKH SIK IIPOSIB Ipy60i BAaau.> Bin numre:

aAe HeMa€ HeoOXiAHOCTI IPUITYCKAaTU OCHOBHY HOpMY. MOXXHa yTpUMYBaTHCA Bip iHTepIIpeTanii
AIOACHKOI IIOBEAIHKH Y CBITAL IPAaBOBUX HOPM, TO6OTO BIATIOBIAHO AO 3HAYEHHS, IO € npu-
TaMaHHHUM AASI IIEBHUX AIOACBKHX Aifl. CHCTeMa HOPM, Ky MU Ha3UBAEMO <IIPABOBUMH
HOPSIAOK>, € MOXKAUBOIO, aA€ He HeOOXiAHOI CXeMOIO TAyMadeHHs. AHAPXiCT BIAMOBUTHCS
TOBOPHTH IIPO «IIPAaBOMIPHY> | «IIPOTHIIPABHY>» [IOBEAIHKY, IIPO <IOPUANYHI 06OBSI3KU>
i «3aKOHHI IIpaBa>» ab0 «IpaBOIOpYyIIeHHs». BiH 6yAe po3yMiTH cOniaAbHY IMOBEAIHKY
IIPOCTO SIK IIPOLEC, 32 AOIIOMOTOIO SIKOTO OAMH 3MYIIYE iHIIOIO HOBOAUTH cefe BIAIIOBIAHO
A0 itoro nmobaskaup abo inTepecis.*

A Takoro aHapxicTa HallioHaAbHA IIpaBOBa CHCTeMa He 3HUKHE — BOHA BCe IIje Ma€ IIf0Ch
Ha KINTAAT eMITIPUYHOI PeaAbHOCTI, PO AKY MACAAU AMEPUKAHCBKI IIPAaBOBI peaAiCTh: Tpo-
MaASIHE 02)KaTUMYTh AI3HATHCS, SIK BOHH MOXYTb YHHKHYTH ITOKapaHb, IepeAbadeHIX
o¢inifiHuMu ocobamy, i siki caHKINT OYAyTbh 3aCTOCOBHI AO OCi0, SIKIJO BOHU <IIePeTHYTbh

1 Aus., Hanipukaaa: Hans Kelsen, The Pure Theory of Law, trans. Max Knight (University of California,
1967), 221-36; Hans Kelsen, Introduction to the Problems of Legal Theory, trans. Bonnie Litschewski
Paulson & Stanley L. Paulson (Oxford, 1992), 55-75.

** Aus., Hanipuxaap: Kelsen, Introduction to the Problems of Legal Theory, §16, at 36.

2 Hans Kelsen, What is Justice? (University of California, 1957), 226-7. Aus. Takox: Hans Kelsen,
“What is the Pure Theory of Law,” Tulane Law Review: 276: «1]e npunymeHHs [0CHOBHOI HOPMH]
€ MOKAMBHUM, aAe He 060B’13k0BUM. Biamosiano, Yucta Teopis [IpaBa, ycTaHOBAIOIOYH OCHOBHY
HOPMY SIK AOTT4HY YMOBY, 32 SIKOI IPUMYCOBHI1 IOPSIAOK MO3Ke Oy TH PO3TAYMadeHUI K YMHHE IPaBo,
3abesIedye TIAbKU YMOBHY, 2 He KATErOpiaAbHY, OCHOBY AIFICHOCTI IIO3UTHBHOTO [IPaBa>.
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Mexy>.”> 3aKOH [OIMPIOETHCS HA AHAPXICTa B TOMY OYEBUAHOMY CEHCI, IO BiH € yPasAMBUM
I[OAO IIPUMYCY, 3AIICHIOBAHOTO Bip Horo iMeHi. OpAHAK aHAPXICT He MIATOPSAKOBYETDHCS
npasositi NOBUHHOCMI, TOMY IIIO BiH He IpHiiMae ab0 He IPUITYCKA€ OCHOBHY HOPMY, sIKa 06-
I'PYHTOBYE IIPABOBY HOPMAMUBHY CHCTEMY.

51 X049y HarOAOCHTH, 1110 3HANTH Kpallje Ta HAOIABLI IIPaBUAbHE pOo3yMiHHs HaMipiB Keas-
3eHa He € MOEIO KiHI[eBOIO MeTOI0 TYT. L]e 6yA0 6 ckAaAHIMM 3aBAQHHSIM, BPAXOBYIOUH, CKiAb-
ki KeAb3eH HamucaB IpOTAroM 6araTbOX A€CSTHAITH, i HACKIABKY CHABHO HOTO IOTASIAY
SIBHUM YMHOM 3MiHIOBAAKCS YIIPOAOB3K 11bOTO Yacy. [ IpeaMeT MO€I yBaru TyT IIOASITA€ B TOMY,
1106 pO3TASIHY TH AesIKi OCHOBHI iael, siki BucAoBHB Keab3seH, a00, mpuHaiiMHi Te, Ha 11O HOTO
TEKCTU BKA3yBaAH, HaBITb SIKIIO HOr0 BAACHUIL IIOTASIA, TOYHO 3PO3yMiAMIL, Mir O He CXBa-
AMTH IPEACTABAEHY TYT IO3HUIIO.

TaxuM YMHOM, € CEHC Y TOMY, 11O ITPABO € 3000B I3YI0YNM AASI HAC TOAIL i TIABKY TOAL, KOAK
MU y TIeBHOMY PO3yMiHHi IIPUAMAEMO HOTO — IPUIMAIOUH a60 MPUHANMHI IIPUITYCKAIOUH
OCHOBHY HOpMY IIpaBoBOi cucteMu. Lle MOXke BHAQTHCS pAAUKAABHEM, aAe 51 6 CKa3as, 110
Iie He € GiABII PAAMKAABHHM, HIXK apIyMeHT TeOpeTHKA IIPUPOAHOTO mpasa Mapka Mepdi
IIPO Te, 1[0 AIOAU 3B’s13aHi 60’KeCTBEHHMMH 3aII0BiASAMH, SKIINO i TIABKY SKIIO BOHK BUpiITy-
I0Th MAKOPUTHCS 603Kii BoAL.> Dirocodu MOpaAi i IHIIMX HOPMATUBHHX CUCTEM, SIK MiHi-
MyM, 3 4aciB I'toMa, 3aKAMKAIOTh AO 00EPEKHOCTI, IepII HiX AIFITH BUCHOBKY, IO iCHYIOTb
HOPMATHBHI 000Bs13KH, — «[IOBUHHICTb> He € TAKOIO, IO ATKO IIPUIHCYETHCSL

AO3BOABTE MeHi yTOYHUTU OAMH MOMEHT: € TBEPASKEHHSI IIPO Te, IO MOTPiOHO pobuTH,
SIKi He € MOPAAbHHMH, AA€ € ITIAKOM PO3CYAAUBUMH. Y IIbOMY CEHCi aApecaT «Ma€>» AOTPH-
MYBATHCS 3aKOHY, SIKIO HEMIOCAYX IIPU3BEAE AO HeTaTMBHUX HAcAiAKiB (yB'a3HeHHs, piHaH-
COBi CaHKI}il, 3BiAPHEHHS 3 po6OTH, BTpaTa peryTalii TOIIO0), yHUKHEHHS SIKUX IIPEACTABASIE
BAACHMU iHTEpeC AAS TAKOTO appecaTa. Po3cyaAuBHIL TOTASIA TePeKPUBAE aMePUKAHChKHUM
IIPaBOBUII PEAAICTUYHUIT AaHAAI3, 3AIIPOIIOHOBAHUI PaHillle, He OYAy4H iACHTUIHUM FOMY.

Koan mu roBopumo, mmo B KOrocsh € poscya/msi I ACTaBH ALATH TaK, 5K 1je IPUITACYE 3aKOH,
1€ BIAPi3HAETHCA Bip TOrO, KOAH MM KaXXEMO, IO B KOIOCh € IIPAaBOBa MIACTaBa ALTH BIAIIO-
BiAHHM YHHOM.

ITpaBo mokAnKaHe 3a60pOHSTH, BUMATATH i yIIOBHOBAXYBATH, HABITb SIKIJO HHOTO HOPMHU
He AOTPUMYIOTbCSI, AOTPUMYIOThCsI BUOIPKOBO 200 He peaAis3yroThcs B iHmuit crioci6. Ipaso-
8i miAcTaBH, 460 topudunHi 060B’I3KH, TaM, A€ BOHHU iCHYIOTb i 3aCTOCOBYIOTHCSI, 3aCTOCOBY-
I0ThCSA PIBHOIO MiPOIO AO BCiX HOPM i IIPAaBHUA, I[O AIIOTD Y PO3TASIAYBaHIM IIPABOBIl CUCTEMI,
HEe3aAeXHO BiA TOTO, HACKIABKU CHABHO YH CAA0O BOHH PeaAi3yI0ThCSL.

Most P OIIO3HIIisl € OAHOYACHO IIPOCTOI0, HAIBHOIO 1 paAuKaAbHOK. Bona 6epe cBift mo-
daTok me Bip I. A. A. TapTa: Te npaso € sui generis $opmMor0 HOPMAaTUBHOCTI, $OpMOIO
HOPMATUBHOCTI SIK BOHA €, sIKe He € IAéHTHYHHM MOpaAi ab0 He € il MAMHOXHHOIO i He

2211e € BIAOMHM <IIOTASIAOM ITOTAHOI AFOAUHHU Ha npaBo> Bip OaiBepa BenpeaaraT'oamca. Aus. Oliver
Wendell Holmes, “The Path of the Law,” Harvard Law Review 10: 460-1.
2> Mark C. Murphy, An Essay on Divine Authority (Cornell, 2002): 152: «Ti, XT0 3HaXOAUTbCS i
605keCTBEHHOIO BAAAOIO..., € THMU, XTO MiATIOPAAKOBYETHCS LIiF BAAAI>».
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€ iAeHTHYHNM OYAb-sIKii iHIIii HOpMaTHBHIN cucTeMi.>* I]to TOUKy 30py MOXKHA cPOpMyALO-
BaTH B iHIIUM CIIOCiO, 3a3HAYMBIIH, IO 32 I AXOAY, KOAH IIPAaBOBAa HOPMAaTHUBHICTb Yy LIIAOMY
Ta IOPHANYHI CYASKEHHS 30KpeMa He 3BOASITHCSI AO CYAXKeHb OYAb-SIKOTO iHIIOTO THUITY i He
€ eKBiBAAGHTHHUMH 1M, IIPaBOBi CYAJKEHHSI, 32 CBOEIO IIPUPOAOIO, NPpazHymb Oymu CyAKeHHS-
Mu inmoro tumy. Yac Bip gacy IapT mipxpecaroe 1ie HenpsAMO, KOAM IPUITUCY€E «BUCAOBAM
Ha KIITAAT IOPHANYHE [IPABO Ta IOPHAUYHHUIL O0OB 30K 3HAYEHHS, SIKi SKOAHHM YHHOM He
IIOB’sI3aHi» 3 MOpaAA0.” B inmux Micisix [apT nosiCHIOE CBOIO TOUKY 30pY IIPOCTO SIK TBEp-
AKEHHSI IIPO Te, I[O IOCh MOXe OYTH «BAAAHOIO IIPABOBOIO IIACTABOI0> 63 OYAb-SIKOI
IIPUB SI3KM AO MOPAABHOT'O 3MICTY HOPMH, SIKa POSTASIAAETHCSL, 60 IHCTUTYLIL, siKa il BupAaAa. >

KonTpacr, sik Bxke 6yAO 3a3HaueHO, IIOASITAE B TOMY, 1[0 CYAXKEHHSI IIPO Te, Y40r0 BUMArae
3aKOH, € AHUIIIe TIepeAbaYeHHSIM TOTO, IO OyAyTb POOUTH CyAH, a60 TaKi CyAXKeHHs IIpeTeH-
AYIOTb Ha Te, {06 BKA3aTH, YOIO BIMAra€ MOPaAb, a00 X GpaKTHIHO yTBEPAKYIOTb IIeBHHI
BHA MOpPaAbHOI npaBAu.”” TapT 06IPyHTOBYE, [0 5Ky 6 MIACTAaBY He HABOAUB 3aKOH, AASI
ocobu, sika BU3HAE 1]eH 3aKOH, TaKa IMACTaBa 6yAe MAaTH CTaTyC Npasosoi — MiACTABH, KA I10-
XOAUTBD Bip mmpaBa. Tak camo, sIK XTOCh MO>Ke MAaTH ITiACTABH, SIKi IIOXOASITH 3 €TUKETY, MOAH,
rpu y maxu ab0 MeBHOTO BUAY IIPUTOTYBAHHS DKi. ICHYIOTH MiACTaBH, XapaKTepHi AAS IIEBHOI
IPAKTUKU 460 HOPMATUBHOI CUCTEMH.

XTOCh MOXKe BBXKATH Ije a6CYypAOM 260, 3pEIITO0, TAPAAOKCOM. AASI KOTOCh BUAAETHCS
OUEBHAHMM, IO «NPA6osi MACTABU> MAIOTb 3BOAMTHCS (260 6yTH eKBiBaAeHTHUMH) 260 AO
IIPYAEHIIIAABHUX TACTaB, 3 OAHOTO HOKY, 200 A0 MOPAABHUX, — 3 iHIIOTO. IMITyABC € 3pO3yMi-
AUM. SIK 1I1e pO3yMiTH «IIPaBOBY IACTABY> — CXUABHICTB, 3 OAHOTO OOKY, 30CepeAUTHCS Ha
cankyisx (a60 320X04eHHSIX ), SIKi MAKPIMAIOITb CO60K0 IOPUANYH] HOpMH, 260 X, 3 iHIIOrO
60Ky, T06AYNTH, SIK «HAAEXKHE> Y IPaBi € B3AEMO3AMIHHIM i3 «HAAEXKHHM> Y MOPAAi.

Tum He MeH1II, 51 BBAXKAI0, 11O IPUPIBHIOBAHHS ITPaBa 200 TIABKU AO pe3yAbTaTiB, 260
TIABKH AO MOPAAi € HEBUITPABAAHUM. Sk i 6araTo akapeMidYHUX TEOPIii, TAKHI MIAXiA BIAKHAAE
OYeBHAHE y IIOUIyKaX BUTOHYEHOTO ¥ HEBAOBUMOTO.

Ao OiHHIC TOrOAXYETHCSL, POOASIIHU e BOAHOYAC 32 AOIIOMOTOIO AEIIIO iHIIOTO apry-
MeHTY. BiH 3a3Hauae, 1m0, HE3BAXKAIOYM HA Te, IO [IPABO MOXKe HATIOASTATH Ha CBOIN OOIpyH-
TOBAHOCTI, Ha TOMY, 1IJ0 BOHO MA€ ITiA COO0I0 HaAeXHi IACTaBU (ﬂKH.IO Ka3aTH OiABII TOYHO,
«TiepebyBae Imip KOHTPOAEM IACTAB>, SIKi BIATIOBIAQIOTb «KPHUTEPIisIM Y3TOAXKEHOCTI i 06-
I'PYHTOBAHOCTi>» ), BOHO He IPETeHAYE Ha MOPaAbHY 060B I3KOBicTb (i He IOBUHHO Lie po-
6UTH), OCKIABKH BOHO CTBOPIOE IPUITHCH AASl HA6araTo GiAbI MHUPOKOI MOBEATHKH, i HABITH

2 Aus., nanipuraap: H. L. A. Hart, Essays on Bentham (Oxford, 1982), 262-8; nut. 3a John Finnis,
“On Hart’s Way Out,” in Philosophy of Law: Collected Essays IV (Oxford, 2011), 248-56.

*3 Hart, Essays on Bentham: 263.

26 Hart, Essays on Bentham: 264-S.

*”'The question of the nature oflegal obligation is clearly a part, though only a small part, of the “general
jurisprudence, as a branch of metanormative inquiry.” ITuTaHHs Ipo IPUPOAY IPAaBOBOro 0HOB’SI3KY,
6e3yMOBHO, € YaCTHHOO, X04a | HE3HAYHOIO, «3aTraAbHOI IOPUCIIPYAEHIIII IK FaAy3i METAHOPMATHBHOTO
aocaipxenHs>»>. David Plunkett and Scott Shapiro, “Law, Morality, and Everything Else: General
Jurisprudence as a Branch of Metanormative Inquiry,” Ethics (Mae BuitiTu Apyxom).
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ripHa IIOXBAAM 3 TOYKM 30PY MOPaAi IpaBOBa CUCTEMa MOXe CTBOPIOBATH IIPUIINCH, AKi
po3cyaarBa ocoba 6yae 3MylIeHa IIOPYIIYBATH Y BUIIAAKAX, KOAH iCHYIOTD OiABII CHABHI
KOHKYPYIO4i MOpaAbHi 0608 s13Kku.>

3pemuIToro, MUTAHHS IIOASITAE B TOMY, HACKIABKH IIPOAYKTHBHUM — 260, HaBIIaKH, a0CypA-
HUM — OyAe AyMaTH, 1[0 OOIPYHTYBaHHS YaCTO OOMEKYETHCSI IIEBHOIO CPePOI0: XTOCh MOXKe
MaTH «IIPABOBI MIACTABU>, SIKi MOXXYTb BIAPI3HATHCS He TiABKH Bip «MOPAAbHUX ITACTaB>
41 <IIPYAEHIIAABHUX IIACTAB>, aAe ¥ Bip «IIACTAB 3 TOUKH 30PY €THKeTY >, «IACTaB 3 I10-
TASIAY MOAM> 200 <ITACTaB 3 TOYKH 30pY 1IaxiB>. TiM CkeHAOH HEIJOAABHO AETAABHO BHKAQB
CaMe TaKHi1 IIOTASIA Ha ITACTaBH i ACTaBU AASL Al Y CBOIX AeknIisax rTpo AskoHa Aokka 2009 p.,
SIKi 3TOAOM 6yAI/I ony6AiKOBaHi IiA Ha3BOIO «ByTu peaAicTHIHMM IOAO MIACTaB> (Being
Realistic About Reasons).” SIk BiH CTBEpAXY€, MACTABH MAIOTb TEHAEHII0 MaTH CHAY B II€B-
HUX HOPMaTHUBHHX cpepax, i MU He IOBUHHI HAATO IIBHAKO IIPHITYCKATH, IO ITACTABH 3 OA-
Hi€el KOHKpPeTHOI CPepu BUYEPITYIOTh CO6010 60 MOXKYTb OYTH OCIIOpeHi MACTaBaMH KOH-
KpeTHOTO HOPMAaTUBHOTO ITOPSIAKY.

MoskHa 3po3yMiTH acIieKTH IOPUANYHOI IIPAKTUKHY, SIKi CTIOHYKAIOTh TeOPeTHKIB 3a NpHU-
KaapoM Axxoseda Paza 0OrpyHTOBYBATH, IO IPABO <IIPETEHAYE» OYTH MOPAABHO aBTO-
PUTETHUM, I IIOTASIAM TEOPETHKIB, Takux sik Mapk ['pinbepr Ta, iepep HuM, Ponaass ABop-
KiH (y KOPOTKHX i 3MiCTOBHHX KOMEHTApsIX, HABEACHHX Y AGSKUX 3 HOTO OCTaHHIX po6ir™),
SIKi TOBOPATD, 110 ITPABO € AUIIE OAHUM 3 aCIeKTiB Mopaai. MoBa IpaBa 4acTKOBO CITiBIIapae
3 MOBOIO MOPaAi B 4aCTHHI TBEPAXKEHb IIPO IIpaBa, 060B'sI3KH, CBOOOAH I A03BOASIHHSL. Toi
(axT, 110 TAKMUi1 CIIOCi6 MOBAEHHS MOXXHA 3HAMTH B IIHPOKOMY KOAI HOPMATHBHUX CUCTEM,
CXO0Je, He 3MEHIITy€ TEHAEHIIiI0 IPUPIBHIOBATH 1ii ABI HOPMAaTHUBHI CUCTEMHU.

OaHak, 4OMy CAip BBa)XXaTH, IO XTOCh MAa€ MOPAABHHI 00OB’ 130K ALSTH, SIK IPHITHCYE
3aKOH, TIABKH TOMY, IJO 3aKOH TaK FOBOPHUTH? X04a KOAMICh MOTAQ iCHYBaTH 3araAbHOBU3Ha-
Ha AYMKQ, IO <« CIIPAaBEAAHBI> a60 «AeriTuMHiI>»> MIPaBOBi CUCTEMHU CTBOPIOIOTH TaKi MOPAAb-
Hi 000B’sI3KU AAsI 3a0e3IIe4eHHsI CBOIX IIPHUIINCIB, 0AaraTo TEOPETUKIB CbOTOAHI IPOIIOHYE
BaroMi apryMeHTH IPOTHU II€PEKOHAHHS, IO B TAKUI CIIOCI6 MOXKe BUHUKATH 3aTaAbHHI
000B’s130K.>' AABTepHATHBHA AYMKa, IIATPUMYBaHa GaraTbMa Cy4aCHIMU KOMEHTATOPAMH —

*8John Finnis, “Reflections and Responses,” in Reason, Morality, and Law: The Philosophy of John Finnis,
eds. John Keown & Robert P. George (Oxford University Press, 2013), 554-6.

2 Oxford, 2014.

30 Aus.: Ronald Dworkin, Justice for Hedgehogs (Harvard, 2011), S, 40S; Ronald Dworkin, Justice in
Robes (Harvard, 2006), 34-5; uur. 3a: Jeremy Waldron, “Jurisprudence for Hedgehogs” (2013), https://
law.yale.edu/system/files/documents/pdf/Intellectual Life/LTW-Waldron.pdf.

3" AuB., Hanpukaap: M. B. E. Smith, “Is There a Prima Facie Obligation to Obey the Law?,” Yale
Law Journal 82 (1973): 950-76; Joseph Raz, Ethics in the Public Domain (Oxford, 1994), 325-38;
William A. Edmundson, “State of the Art: The Duty to Obey the Law,” Legal Theory 10 (2004): 215-59;
Ruth C. A. Higgins, The Moral Limits of Law: Obedience, Respect, and Legitimacy (Oxford, 2004).
Kenner Epen6epr HemoAaBHO CTBEPAXKYBaB, 10 000B I30K i ATIOPIAKOBYBATHCS MOXKe BAHUKHYTH
B Pe3yABTATi KOAEKTHBHOIO NpUAHATTS iHcTuTywil. AuB.: Kenneth Ehrenberg, “Law’s Artifactual
Nature: How Legal Institutions Generate Normativity,” in Reasons and Intentions in Law and Practical
Agency, eds. George Pavlakos and Veronica Rodriguez-Blanco (Cambridge, 2015), 247-66. Xo4a
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i, SIK Ha MeHe, Kpallla AyMKa — IIOASITA€ B TOMY, 1IJO IIPABO iH00i CTBOPIOE MOPAAbHi 000B’sI3KH,
i meft aHaAiI3 Ma€ 3AIFICHIOBATUCS Yy KOXKHOMY KOHKPETHOMY BHUIIAAKY IIOAO KOXXHOTO KOH-
KPeTHOTO I'POMAASIHHHA, CTOCOBHO KOHKPETHOI IIPaBOBOI HOPMH, 3iCTaBASIIOUM ITPpobAeMH
MDX o601 1 32 HeOOXIAHOCTI 3aAydaroun ekcriepTusy.*> ICHYI0Tb Baromi IACTaBy yHUKATH
I06YAOBH TeOPil IJOAO IPUPOAH IPaBa HABKOAO AYMKH, IO IIPABO B IJIAOMY CTBOPIOE, MA€E
CTBOpIOBAaTH a60 HABITD BUMA2AE CTBOPEHHS MOPaAbHUX 00608 s13kiB.” Hasirp QinHic, mpo-
BiAHUH TEOPETHK, AKHI CbOTOAHI IIPALIIOE Y IPUPOAHO-IIPABOBIN TPAAHILIi], 3allepPedye iAeto,
IO TIPAaBO BUCYBA€ MOPAAbHI BUMOTH, ¥ BU3HAE AYMKY IIPO Te, IJO IIPAaBO CTBOPIOE TiAbKU
HesarepeyHi OPUAMYHI 0008 I3KH,** SIKi IIOTIM BKAIOYAIOTBCS AO

HOTOKY 3araAbHOTIO HPaKTH‘IHOFO O6rpyHTyBaHHﬂ - AO6PI/IMI/I FPOMaAHHaMH 3aAA3araAbHOTIO
0Aara, Kap'epHCTaMH B 3aKOHi 3 TOYKH 30PY TOTO, IO Ma€ 6y TH 3p06AEHO 260 IPOIrHOPOBAHO
3MeTOI0 IIPOCYBAHHS CBOIO BAACHOI'O IIPArHEHHsI A0 OararcTBaabo Ao mocap, a6o He3aA0BO-
A€HHUMHU YU 3A0OYHMHHO OHOPTyHiCTI/I‘{HHMI/I FPOMaAHHaMH 3 TOYKH SOpy TOro, o iM caMUM
noTpi6bHO, Mo6 Mo36yTHCS HebaKAHNX HACAIAKIB (TOKapaHHA i T.A.). >

Haromicts ['pinbepr y cBoiit « Teopil MOPaABHOTO BIIAMBY IIpaBa> ¢ IPOIIOHY€E PaAMKAADb-
HUH IOTASIA, BIATIOBIAHO AO SIKOTO «3aKOH CAYI'Y€ MOPAAbHMM IMITYAbCOM BIATIOBIAHUX AIF
IOPUANYHUX iHCTHTyuiﬁ>>.37 IlpaBo, 3a 1M IAXOAOM, € AOBOAI CITenInpiIHOIO CKAAAOBOIO
MOpaAi: BIIAMB Ha Hallli MOPaAbHi IIpaBa, 000B’I3KK 1 TOBHOBAXKEHHs Yepe3 Ali yroBHOBa-
JKeHUX y TIPaBOBHI CIIOCi6 oci6. Y HemopasHil po6oTi ['piHbepr 3HOBY BUCAOBUB CBOIO
TOYKY 30PY B TAKUX TEPMIHaX: «Ti IIPaBOBi 000B SI3KH € AIFICHO 00OB sI3KaMH, SIKi BUHHUKAIOTh
BHACAIAOK Al OPUAMYHUX iHCTI/ITyuiﬁ>>.38 3a TakuM ITAXOAOM MOXKHA AYMAaTH IIPO IIPaBo,
AQIOYM FIOMY BU3HAYEHHSI He iHaKiIIe K GpiHaA IEBHOTO IIPOLIECY: «IIPABO> SIK IIeBHUI HAOIp
odimifHux ocib, YIIOBHOB)XE€HUX BUMHATH Ail Bip iMeHi Aep>KaBH IIOAO IEBHOTO Ha60py
CIIOPIB; 1 «IIPaBO> SIK MOPAAbHI [IPaBa Ta 000B SI3KH, IIJ0 € PE3YABTATOM TaKHX Aifl.

51 3TOAEH 3 TUM, 1[I0 IPUMHATTA iHCTUTYIIil AOCTaTHHOIO MipOIO HACEACHHSM, 1[I0 HEIO 3a9ila€eThC,
fiAe Ha KOPUCTD AeTiTUMHOCTI (MOpaAi) 3acTOCYBaHHS MPUMYCOBOI BAAAM AO IIbOTO HACEAEHHS,
5 He AyMaIo, Mo BOHO € OCTATOYHUM MOAO 060B’3KiB okpemux oci6 mipmopsaakosysatucs. (Tomy s
IIOTOAXKYIOCh 3 BAKAAACHUMH BHIe AyMKaMu Pa3a i CMiTa, 10 MM Ma€MO BiAMOBHTHCS BiA KAQCHIHOTO
TPUPIBHIOBAHH S ACTITHMHOCTI AO YIPABAIHHS 3 MOPAABHUM 060B 3KOM i AKOPIOBATHCSL.)

3> Raz, Ethics in the Public Domain, 325-38; David Enoch, “Reason-Giving and the Law,” in Oxford
Studies in Philosophy of Law I, eds. Leslie Green, Brian Leiter (Oxford, 2011), 1-38.

* Frederick Schauer, “Positivism Through Thick and Thin,” in Analyzing Law; New Essays in Legal
Theory, ed. Brian Bix (Oxford, 1998), 65-78.

3* Finnis, “Reflections and Responses,” 553-6.

3 1bid, 55S.

3¢ Mark Greenberg, “The Moral Impact Theory of Law,” Yale Law Journal 123 (2014): 1288-1342.
Cxosxwuit norasa sanpononysas Cxor ['epmosiry (Scot Hershovitz, “The End of Jurisprudence,” Yale
Law Journal 124 (2015): 1160-1204.

71bid, 1290.

3 Mark Greenberg, “The Moral Impact Theory, the Dependence View and Natural Law,” in The
Cambridge Companion to Natural Law Jurisprudence, eds. George Duke, Robert P. George (Cambridge,
2017), 275.
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MoruBariito papAuKaAbHOI Teopii I'piHOepra rapHO BUKAAAEHO B ASSIKHX FIOTO GiABII paHHIX
pob6ortax. Sk iy Ponaappa ABopkina (a [pinbepr nocriitHo miaKpecaloe 6AM3BKICTb MiX HOTO
po6oramu i po6oTamu ABopkina),*® moTusaris Ipinbepra AesKUTb y MAOI[HHI MTeBHHX 6a30-
BUX ITIAXOAIB, 32 AKMMM 3araAbHa IIPAKTUKA 1 3araAbHe PO3YMIHHS IIPaBa BIAXMASAIOTbCA Bip
KOHBEHIIIHOI KapTHHU 5K pirocodiB IpaBa, TaK i 3BUYANHUX IPOMaASIH, Ky BOHU MAalOTh
wo0A0 uiel incTuTynii. To6To icTopii, sIKi MU pO3IIOBIAQEMO IIPO IIPABO, Y TOMY YHCAI icTOpIl
IIPO IPaBo, SIKi MU PO3IIOBIAAEMO CaMHM CO0i, iHOAL (AOBOAi ‘-IaCTO) BIAXUASIIOTBCS, 1 BIAXH-
ASIIOTBCS CYTTEBO, BiA TOTO, IO MU 3HAEMO 3 TIPAKTUKU.

Aast ABopkina HeBrimunMu dakTamu (32 ioro onucom) 6yAu ray6oKi it BCerpOHHKAMBI
PO36LKHOCTI B caMOMy IIpaBi Ta IOAO TpaBa*’ it He3AATHICTD OYAb-SIKMX HEATPAABHUX < PO-
AOBIAHHX> KPHUTepilB BAOBUTH IOPUAUYHY CHAY 63 BPaxyBaHHS CYAXKEHb IIPO MOPAAbHY
niHHicTp. M Sk 3a3Havae I'piH6epr, BipmoBipHO A0 CranaapTHOI KapTuau npaso — 1je Te, mo
ITOXOAMTD BiA YIIOBHOB)KE€HHUX y IIPABOBUI crIoci6 ocib: KOAM BOHU BBOAATD Y AiIO 3aKOHH,
0OHAPOAYIOTh PEryASTUBHI aKTH, 3AIMCHIOIOTH IIPABOCYAASL Y KOHKPETHHX CIIOPAX TOIIO.
BiATIOBiAHO AO ITi€l KAPTHHM, KOAM 3aKOHOAABEIIb ITPUIMA€E 3aKOH, BiH IPSMO H BIAKPUTO
AOTIOBHIOE Hallle IIpaBo. Mu IpHITyCKaEMO Iie Y 3BUYANHMX AASL HAC TOCHAAHHAX Ha All 3a-
KOHOAQBIIS: HAIIPUKAAA, < ChOTOAHI KOHrpec NPUKMHAB BaXAUBUM HOBUM 3aKOH> TOIO.
BoaHouac, six 3a3Hadae I'pinbepr, y miit kapTuHi € npobaemu. IOpucru, Teoperuku npasa,
CTYACHTH-TIPaBHUKH — i, HACTIIPaBAl, BCi Ti, XTO BCEPHO3 AMBUTHCS HA MPOLEC TAYMadeHH
3aKOHIB Y PeaAbHUX CIIPaBaX, — 3HAIOTD, IO T€, K 3aKOHOAABYi aKTH AOTIOBHIOIOTDH Hallle
IIPaBO, He € HACIIPABAI HACTIABKH IIPSIMUM 200 OYEBUAHUM, SIK L€ BUTASAAE 3 TOUKH 30Py
CTaHAAPTHOI KapTuHH. L]e BUAHO, 30KpeMa, 3 TOTO, IK KOMIIETEHTHI CYAAL Ta OPUCTH, AlF0YH
AOOPOCOBICHO, PO3XOASITBCSL Y CBOIX AyMKAX IOAO FOPHAUYHUX HACAIAKIB TOTO YU iHIIOTO
3aKoHy (IOAO 1OTO 3aCTOCYBaHHS AO PEaABHOTO 260 TiOTeTHYHOTO HAbOpy GaKTiB), Mpu
11bOMY PO36iKHOCTI YacTO BUHUKAIOTh Ha 6a30BoMy piBHi (HampHKAaA, HaM cAip 30cepe-
AUTHCS Ha OYKBAABHOMY IIPOYHTAHHI TEKCTY 3aKOHY UM BUKOPUCTATH I[iAbOBHIL CIIOCiO
TAYMaYeHHS i 3BepHYTHCS AO HaMipiB 3ak0HOAaBL). 2 SIKIIO 6 3aKOHOAABCTBO AOAABAAOCS
AO IIpaBa y TaKMUI IIPSIMUI CIIOCI0, TO Y Hac 61 He BUHUKAAU PO30DKHOCT] y 6a30BUX ITHTAH-
HsIX i mprgoMy Tak dacto. KpiM Toro, sik Bkasye Ipinbepr, cyaAl, SIKi He IIOTOAXKYIOTBCSI IIOAO
TAyMa4eHHs 3aKOHY, PiAKO HABOASTb ApIyMEHTH 3 IIPUBOAY TOTO, 4OMY AeSKi aKTOPHU € aK-
TYaAbHHMH, a AESIKi Hi, abo 40My OKpeMHUM PaKTOPaM CAip HapABaTH 6iAbH.[y Bary, aHDK iHIIUM
(peneBanTHNM) PpaxTopam.*> Koxen Takuii aprymenT, crBepaxye [pinbepr, msuamme 3a Bee,
nosicHioe, YoMy (it KOAM) Aii yTIOBHOBA)KeHUX y IPaBOBUit CIIOCI6 OCi6 BIIAMBAIOTH HA HAmIi
MOpaAbHi IpaBa i1 060B’s3kU.* Y 1IbOMy KOHTEKCTI MK AISIMU 3aKOHOAQBLISI, CTPYKTYPOIO

¥ Aus., mampukaap: Mark Greenberg, “The Standard Picture and its Discontents,” in Oxford Studies
in Philosophy of Law 1, eds. Leslie Green and Brian Leiter (Oxford, 2011), 55-60.

40 AuB., Hanpukaap: Dworkin, Law’s Empire: 3-18.

* Aus., Haripuxaaa: Dworkin, Taking Rights Seriously: 14—-80.

# Aus. Greenberg, “The Moral Impact Theory of Law,” 1291-3.

4 1bid, 1325-8.

41bid, 1328-31.
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MOPAABHOT'O AHAAI3Y i OCTATOUYHUM PillIeHHSIM CYAAl MOXKHA MOOAYUTH HATSK HA AABTEPHA-
THBHY KapTHHY, sIKy IIpornoHye I'pinbepr, it MOXXAVBe BUIIPABAAHHS AAS Hel.

PapukaapHa asprepHaTHBa «CranpapTHiit Kapruni», sky npononye I'pinbepr, — me
«Teopis MOpaabpHOTrO BIIAMBY ITpaBa>. I1]o BBasKaTH IIpaBOM BiATIOBiAHO AO LIbOTO IIAXOAY?
Teopist MOPaABHOTO BIIAUBY OITHCYE CIIOCI0, B IKMi1 yIIOBHOBaXkeHi IIPaBoM 0cobu (3akoHo-
AABelb MASIXOM IIPUHHATTS 3aKOHIB, CyAAl TP BUPILIEeHHI CITpaB i T.A.) BIIAMBAIOTH Ha Ha-
ABHi y HaC MOpaAbHi IpaBa, 0608 I3KU TOMWO, i Yeil 61AU6 i € (Hauium) «npagom>. 3aKOHOAA-
BEllb MOXXe IIPUIMAaTH 3aKOHH, a CyAAl MOXYTb BUDIIIyBaTH CIIOPH, aA€ 33 TAKOTO IAXOAY
MH Ma€EMO «IIPAaBO> TiABKH ITiCASI TOTO, AK PO3PaXyEMO MOPAABHUI BIIAMB Aifl TAKMX OQilliKi-
HHX 0Ci6 Ha Hauli MOPaAbH IpaBa Ta 0608 43KH (2 TAKOX MOBHOBAXKEHH i IMyHITETH) — IO
I'pinGepr Ha3MBae HAIMM «MOPaAbBHUM Hpodisem>.* 30cepeAuBIIN yBary Ha KiHIIEBUX
MOPAAbHUX HACAIAKAX AIF OQIITiHIX 0ci6, ranboxi i TpHUBaAi p036i>KHOCTi IIOAO ITPaBOBUX
HACAIAKIB 3aKOHOAABYMX AKTiB, CyAOBHUX PillI€Hb i KOHCTUTYL[IMHUX IIOAOXKEHD ITIAAAIOTHCS,
SIK BUAQETDCS, KPALOMy HOSICHeHHIO (i, HaleBHO, € MEHII PO6AEMHUMH).

SIx moporose 3HaueHHs, sIK 3a3HaUMB Aappi AsexcaHpep, i Teopis I'pinbepra, i 6iabm
paHHs Teopisi ABOPKiHA MAIOTh Cepito3Hy mpobaeMy 3aMKHYTOro koaa.* Aast ABopkiHa
IIePiOAY iHTEPIIPETATUBHOCTI IIPaBO € KOHCTPYKTUBHOIO IHTEPIIPETALIIEI0 <IIPEAIHTepIIpe-
TaTUBHUX>» AQHUX. Aast [piHbGepra mpaBo IOAsira€ y BIAHBI Ha Hami MOpaAbHi Ipoiai
HIASIXOM Al OilifiHIX oci6. OaHaK, Ko «IIPaBO> € MPOAYKTOM LJUX IPOLECIB, K BOHO
TAKOXX MOXKe CAYT'yBaTH KPHUTepieM BU3HAUYEHHS TOTO, IKi came All, TEKCTH i T.A. € 8xiOHUMU
AQHHMU, AASL SIKUX IIPABO Yy HACTYIIHOMY OyAe uxioHum pesysvmaniom. TaKUM YMHOM, SIK AAST
ABopkiHa, Tak i AAst [piHOepra, ouikyBaHHS BiA IpaBa IIOASTAIOTH Y TOMY, IO BOHO MA€ BHU-
3HAYaTH i 0OMEXYBaTH BXiAHI AQHI AASI IIPOIjECY — MPOLIeCy, KUl y KiHI[eBOMY IACYMKY
Ma€ TPU3BECTH AO YTBOPEHHS TOT'0, 1[0 MU MAEMO Ha3BaTH «IIPAaBOM>>, AA€ Iie € HEMOXKAUBHM,
AKIIO MH AO CaMOT0 3aBepIIeHHs IPOLeCy He 3HAEMO, 1[0 BAACHE BBAXKATU «<IIPaBOM>.

Takosx npu oriHLi po6oru IpiHbepra BaXXAUBO BIAPI3HSTH Te, 110 € HOBUM i CyIlepedAr-
BHM, BiA TOTO, IjO HOBKIM HE €, @ OTKe, BIpOTiAHO, 6yae MeHI cynepeyanBum.*” OpHi€r0 3 TeM,
KA € BAXKAMBOIO AAS aHaAi3y I'pinbepra, ase ska € 56H0 He HO8010, BUCTYIIA€ APTYMEHT, BiA-
MOBIAHO AO KOO Al oimiitHux oci6 MOXXYTb 3MIiHIOBATH Hallli MOpaAbHi mpodiai. Lle 6on
BU3HAHO TEOPETHKAMHU 3 A6COAIOTHO Pi3HMX TOUOK 30y i MaibKe TaK CAMO AABHO, CKIABKH
BUYeHI PO3MiIpKOBYIOTb ITPO IIPUPOAY YPSAyBaHHA i Mopaai. Hampuxaap, y posaymax Tomu
Axsincpkoro npo Bora, cycriabcTBo, Mopaab i mpaBo «Cymma teoaorii» (XIII cr.) crBep-
AKYBaB, IO AFOACBKI 3aKOHH, SIKi BIATIOBIAQIOTb IPUPOAHOMY 3aKOHY (TO6TO, Ipy60 KaXKydH,
MOpaAi it 60)KeCTBEHHOMY OAKPOBEHHIO), IPOroAomieHi odiliftHumMu ocobam, sKi AitoTb
Y MeXax IX IOBHOBA)XeHb, I He HaB 3YIOTD TArap HeCIIPABEAAMBHM YHHOM, «3B sI13aHi COBI-

* Aus. Greenberg, “The Moral Impact Theory of Law,” 1308.

¢ Aus. Lawrence A. Alexander, “Was Dworkin an Originalist?” in The Legacy of Ronald Dworkin, eds.
Wil Waluchow and Stefan Sciaraffa (Oxford, 2016), 313.

¥ §] Xo4y IOSACHUTH, IO 5 B )KOAHOMY pasi He o6BuHYyBauyto [pinbepra y romy, mo sin (csipomo un
HeCBiAOMO) BBOAUTD YUTaYiB B OMaHY IOAO HOBU3HHU CBoeIp060TH BIIiIAOMY Ta OKPEMHMX i1 TOAOKEHb.
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CTIO>, CTBOPIOIOTh MOPAABHI 000B SI3KH AAsI TPOMaASH mipkoproBaTucs iM.** Askosed Pas,
Cy4YaCHMM MPAaBOBUI ITO3UTUBICT, IKUI MAa€ CYMHIBU MIOAO TOTO, YU iCHY€E XOY AKUMICD 34-
2aAbHUil MOPAABHHI 000B 30K ITiAKOPIOBATHCS IIPABY, BKA3ye, TUM He MeHIIe, Ha Te, IIj0
iCHYIOTb 0OCTABHHH, KOAH Y AIOA€H OYAYTb MOPAAbHI 00OB SI3KH IIAKOPIOBATHCS NEGHUM
IPaBOBUM HOPMaM, SIKIIO IIi IIPAaBUAA AOTIOMATAOTh BUPIIIUTH IIPOOAEMH KOOPAUHALiT 260
SIKITIO 3aAyYeHi 3aKOHOAABII MAAK AOCTYII AO 61AbIIOrO AOCBiAY, aHDK TPOMaASTHH; Ha AOAATOK
Pa3 miAKpecAIog, 110 B KOTOCh MOXe 6yTH MOPAABHHIT 0OOB SI30K IIAKOPIOBATUCS 3aKOHY,
AKINO Taka 0coba moobinsaa ne (HAMPUKAAA, CYAAS UM iHIIHI OQilifiHUIT TPeACTaBHUK
AEpKaBU MOKE AABATH TaKy OBIIISHKY SIK YacTUHY cBOEi mpucsru).* Aappi Aaekcanpep
(cepea iHmmX) po3MipKOBYBaB PO Te, SIK IPABOBi HOPMHU YaCTO BCTAHOBAIOKOTD GiAbII 4iTKi
MOpaAbHi 000B’3KH, SIKi B HAC y)Ke €: HAIll MOPAABHUIT 00OB 30K MATPHMYBATH ACPXKaBY
1 HY>XACHHUX I'POMaASH IIEPEBOAUTHCS B FOPUAUIHHI 060B’5130K CIAQUYBATU IIEBHUM BiA-
COTOK BiA CBOTO AOXOAY SIK IIOAQTOK; HAIIl MOPAABHHUEI 00OB 130K 6€3IIeYHOr0 KepMyBaHHS
aBTOMOOiAeM I1epeBOAUTHCS Y IIEBHY BCTAHOBAEHY 3aKOHOM LIBHAKICHY MEKY pyXy TOI0.>
Ha npoposxxeHHs aHaAi3y, HapaHoro Pazom i Aaekcapaepom, HemopasHO Aesia EHox HasiB
apryMeHTH Ha KOPUCTb TOTO, IO 32 IeBHUX 0OCTABUH IPABOBi HOPMH y TIOEAHAHHI 3 BIATIO-
BiAHHMH PaKTaMU MOXYTh «3aITyCKATH> HAIII BXe iCHy104i MOpaAbHi 0008 s13Kku.>!

I'piHOepr oXOIAIO€ CXOXKi TUTAHHS, aA€ B OiABII KOHIJeHTPOBAHII i1 IlepeKOHAMBIN GopMi,
¥ B iHIIi# cuTyarii.>> 3aMicTh TOTO, 06 HABECTH KOPOTKHIT BUKAAA TOTO, SIK [IPAaBOBi HOPMH
3MiHIOIOTh HAIll MOPAAbHUI IPOPiAb A00 HABECTH MIACTABH, 32 SKUX Y HAC € MOPAABHHI
060B’s130K M AKOPIOBATHCS 3aKOHY,” [ piHOepr BUKOPUCTOBYE BIATIOBIAHY KaTeTOPiio IOAO
cuTyauii, KoAu Al 0inifiHuxX ocib cmeoprooms «npaso>. Bin nume: «3MicT npas — 1je Ta
YaCTHHA MOPAaABHOTO MPOQiAl0, IKa HAOYBAE CHAM 3aBASIKHU IIEBHUM AiSIM IOPUAUIHHIX
IHCTUTYTIB » .54 Jk yxKe 6on 3a3HAYEHO, 3a TAKOTO IMAXOAY 3aKOHH, aKTH AAMIiHICTPaTUBHO-
IO peryAIOBaHHSI, KOHCTHUTYIIiFHI IIOAOXKEHHS He OTPUMYIOTh 6e3[0CePEAHIO i aBTOMATHIHY
KBaAiiKallio K «IIPaBO>; IX 3MiCT € «AeTaAbHUM 3MiCTOM> TiAbKHU Ti€X0 MipOIO, B AIKiil BiH
3MIHIOE Halll MOPAABHUI IIPOPiAb.

Sk a0bpe posymie Ipinbepr, neit crioci6 MuUCAeHHSI i CIIOCi6 BUKOPUCTAHHS MapKyBaHHS
«IIpaBO> Pi3KO BIAPI3HAIOTHCS HE TIABKH Bip ITOTASIAIB TEOPETHKIB IpaBa, AKi MpUIMAIOTh

* Thomas Aquinas, Summa Theologica I-11, q. 96, art. 4, corpus, Buxaapena y: St. Thomas Aquinas,
The Treatise on Law, ed. R. ]J. Henle, S. J. (Notre Dame, 1993), 324-9.

# Joseph Raz, Ethics in the Public Domain (Oxford, 1994), 330-4; Joseph Raz, The Morality of Freedom
(1986): 97-105.

3% Larry Alexander, “The Legal Enforcement of Morality”, in A Companion to Applied Ethics, eds.
R. G. Frey and Christopher Heath Wellman (Wiley-Blackwell, 2003), 128.

5! David Enoch, “Reason-Giving and the Law,” in Oxford Studies in Philosophy of Law 1, eds. Leslie
Green and Brian Leiter (Oxford, 2011).

5> Greenberg, “The Moral Impact Theory of Law,” 1310-7.

$3 Aus.: M. B. E. Smith, “Is There a Prima Facie Obligation to Obey the Law?” Yale Law Journal 82 (1973):
950 (BrAMBOBHIt aHAAI3 TUTAHHA ITPO T€, YH € B HAC 3aTaABHUI MOPAAbHHI 06 0B 130K MiAKOPIOBATUCS
3aKOHY).

5* Greenberg, “The Moral Impact Theory of Law,” 1341.
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«Cranpapray Kaprumny>, aae it Bia TOTo, SIK PO IPaBo rOBOPSITH FOPUCTU-TIPAKTUKH (aABO-
KT, IPOKYPOPH, CYAA TOIO) i rPOMAASIHHY, SIKi He € MPaKTHKyounmu opuctamu. Lle Bia-
XHMAEHHS BiA 3araAbHOIIPHIHSATHUX CIIOCOOIB BeCTU MOBY IIPO IIPABO BiAPa3y K IIPUBOAUTH AO
IIUTAHHS: YU CTBEPAXKYE I piH6epr, IO MU BCl NOMUAUAUCS IIOAO IIPUPOAHM TIPaBa, i BiH BU-
IpaBAsi€ iCTOTHY i KOAEKTUBHY IIOMHAKY (sIKa € OAHOYACHO I IIMPOKO MOMKMPEHOIO i Bip-
TBOPIOBAHOIO BXe 6araro cTOAiTh ) ? Y HOro TBepAXKEHHS B IHIOMY: SIKITO 6 MM TOAUBUAMCS
Ha HAIlly IIPaKTHKY OiABII peTeAbHO i pepAeKCHBHO, MU 6 I0OAUHAH, 1I]O TEOPisS MOPAABHOTO
BIIAUBY 6iABII TOYHO Bi,A,o6pa>i<ae Te€, IO MU AIMICHO MaAHM Ha yBa3i BeCh Ilei Yac, KOAU rOBO-
PHUAH TIPO «IIpaBo>? 5] He meBeH, o I'piHbepr B3araai 3afiMae SIKyCh MO3ULIIO 3 [IbOTO IPH-
BOAY, aA€ 51 AyMaIo, I1j0 FI0TO TeOopisi MOPAABHOTO BIIAMBY BHMArae, o6 BiH 3axuimas a60
nepury, a60 Apyry. be3yMoBHO, iHIIIi TeOpeTHKM BCTAHOBUAH 3B 130K MIXK MOPAABHIM BIIAHBOM
i THM, IO BBOXKAETHCS «IIPAaBOM>. ICHye TOUKa 30pYy, HAllOIABII BUSHAHA y MEXKAX TPAAULI
[IPHPOAHOTO IIPaBa, BIATIOBIAHO SIKOI IIPaBHAO, IPOroAolieHe OPilfiitHUMI 0CO6aMH, MOXKe
He OTPUMATHU CTATYC IPABOBOI HOPMH, SIKIO BOHO € HAATO HECITPABEAAMBUM 260 aMOPaAb-
HuM.>® BoAHOYAC ipest IIPO Te, IO IOPUAMYHI OOOB'SI3KU iHOAI PO3XOASTHCSI 3 MOPAABHIMHU
000B'sI3KaMH, € 3aTAABHIM MiCIjeM SIK 3 TEOPETHYHOI TOYKH 30PY, TaK i 3 3araAbHOBH3HAHOTO
MiAXOAY. «3aKOH BUMArae Bip Bac 3pO6HTH IOCh, aAe 3 TOYKH 30Py MOPaAi Bi NOBUHHI (260
MOXeTe) He TAKOPUTHUCS» — Ile He CYIepeduTh caMoMy cobi i He € TI036aBACHIM CEHCY;
B IJbOMY HEMA€ >KOAHOTO ITAPAAOKCY Ha KIITAAT TOTO, IO «Iie IIPaBAQ, aAe s He BipIo B Iie>.

Moskansi moboroBanHs, mo maxip I'pin6epra, sikuit epeTBOpIOE PaBO Ha ITiAKATErOpiro
MOpaAi, 6yAe IPU3BOAUTH AO OKPEMHUX TAKHX CaMUX HebesIrek, siki I A. A. Tapr B6auae B pe-
axux (Haf6iAbII HATBHIIX) TeOpisiX IpUPOAHOroO mpasa. [apT 6yB 3aHEIIOKOEHMI THM, IO Ti
MAXOAM B MEXAX IIPUPOAHO-IIPAaBOBOI KOHIIENIII IIPaBa, AKi CTBEPAXKYIOTH, IO HECITPABEA-
AUBUI 3aKOH B3araAi He € 3aKOHOM, CIIPHUSIOTH ITAYTAHHMHI MDX THM, o odiuifiHi ocobu
daxTraHO 3po6uAH, i TUM, O 6YAO MOPAABHO AeTiTUMHEM (TO6TO y 3BUYAMHUX yMOBaxX
AETBCS IPO MAYTAHUHY MK <IOPHAMMHO AICHUM> i «MOpaAbHO xopommm> ).% TTiaxia
I'pinbepra mpomoOHye CHiBCTaBHEe PiBHAHHS «IOPUAMYHOIO 3MICTY» 3 «MOPAABHUM
060B A3KOM> [41 IIPaBOM 260 BAAAHUM MOBHOBAXXEHHSM | ».

Ha moro aymxy, ocHoBHuMIT npuHmn [apTa, Sk i panimne, cAip 3aCTOCOBYBATH: BiH CIIpHsE
OIABILIi ICHOCTI IIPH PO3MeXKyBaHHI IIpaBa i MOPaAi, BIAMEXXYBATH Te, IO 3p06AeHO OPiLlifi-
HHUMH 0C006aMH, Bip TOTO, IO CTAHOBUTD HAII MOPAABHHI 000B 30K, 3BUYANHO, KPUTHK
TAKOTO IIAXOAY MO3Ke BIATIOBICTH: HEMA€ CEHCY BECTH MOBY IIPO ABa OKpeMi 000B sI3KH, SIKILO
HACITPaBAl BOHU He € BIAOKPEMACHUMH OAUH BiA OAHOTO: HAIPUKAAA, SKIO KOHCTUTYLIIHE
IOAOKEHHS MiCTHTb MOPAABHUII TecT (HAIPHKAAA, IOAO PiBHOCTI, HAAEKHOTO CYAOBOTO

33 et morasip Bipso6paxenuit y «®opmyai Papbpyxa». Aus.: Radbruch, “Statutory Lawlessness
and Supra-Statutory Law”. AumaeTbcsi AMCKYCIFIHUM, Y BUPAXKEHO CXOXMI MOTASIA Y Pppasi, sika
ACOLII0ETBCS 3 TEOPIEI IPUPOAHOIO IpaBa, «lex iniusta non est lex> («Hecnpase&tusuﬁ 3aKO0H He
€3aKonHom>). AuB., 3okpema: Norman Kretzmann, “Lex Iniusta Non Est Lex: Laws on Trial in Aquinas’
Court of Conscience,” American Journal of Jurisprudence 33 (1988): 99.

¢ Herbert L. A. Hart, “Positivism and the Separation of Law and Morals,” Harvard Law Review 71
(1958): 594-8.
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POSTASIAY, 3aXHCTY CBOGOAH TOIO), TOAI Ali 0iniitHuxX 0ci6, AKi HOPYIIyI0Th Maxuil MOpaAb-
HUM TECT, HACIIPaBAL He € IOPUAUYHO AIMCHUMH, HABITh Y 3aTaAbHOIIPUMHATOMY PO3YMiHHI
«IpaBa» i «Mopaai». OAHAK TeOpist «MOPaABHOTO BIAUBY> ['piHOEpra BUXOAUTD AAAEKO
3a MeXIi BKa3iBKM Ha MOPaAbHHMH 3MICT ACSIKUX KOHCTUTYILIMHHAX TECTiB Ha OPUAMYHY All-
CHICTb; BiH IIPOIIOHYE B IIIAOMY IIEPETASHYTH Te, O MU Ha3UBAEMO «IIPABOM>, IIPOIIOHYE
3MiHy, siKy pobora [piHOepra He IIOBHICTIO BUIIPAaBAOBYE.

MosxHa BiA3HAUUTH ITapaAeAi MK ITIAX0AOM FpiH6epra (171 THUM, Ha 10 HATSKAAW OCTAHHI
po6otu Asopkina®’). Aas Enoxa it iHIMX MpaBoBi HOpPMU Yac Bip 4acy — are He B SAKOCTi
YHiBEpCaABHOTO [IPABHAA — CTBOPIOIOTH MOPAABbHI 000B'SI3KH, aAe HaBiTh Ti IIPaBOBI HOPMH,
SKi He CTBOPIOIOTh MOPRABHHX 060B SI3KiB, BCE Ile € TPaBOBUMU HOpMaMH (i TyT Takox mpo-
CcTexyeTbes 36ir 3 Teopiero mpupoaHoro npasa Asxona @ixnica). OanH i3 coco6is 3posy-
mitu I'pinbepra, a, MoxxanBo, ABOpPKiHa B FIOr0 OCTaHHIX po6oTax, aae TouHo He DiHHica,
IIOASITAE B TOMY, IIJO TIPABO iCHY€E TIABKH Ti€I0 MipOI0, B sKiit Al odiniitHux ocib npussodame
AO CTBOpEHHSI HOBUX MOPAABHUX 000B’s13KiB. | 51 He mepeKoHaHMIA, IO Ije € KOPUCHHUIT CIIOCiO
MIOTASIHYTH Ha Hallle COIliaAbHe, MOpaAbHe ¥ IIPaBOBe SKUTTS.

Ilepm HiXX HTH AQAi, 51 XOUy BIASHAUNTH OAHE BAXKAMBE YCKAAAHEHHS ITIAXOAY, SIKe MOXKHA
3HaiTu y I'pinbepra i B ocTaHHIxX mparsix ABopkiHa. SIk BKkadye HU3Ka TEOPETHKIB, Te, SIK Al
0¢inifiHUX 0Ci6 BIAUBAIOTD HA «MOPAAbHHIL IIPOPIiAb>, BIADISHIETHCS Bip AIOAHH AO
AroarHU. IIpu 11boMy 5 He Malo Ha yBa3i O4eBHAHI BIAMIHHOCTI Mi>K AFOABMH: HaIIPUKAQA, SIK
MOpaAbHi 000B’sI3KM A MOXKYTb BIAPI3HSATHCS Bip 000B’s13KiB B, ockiabky A yKAQB KOHT-
PaKxTH, BiAMiHHI Bip KOHTpaxTiB B, 260 51k 0608 513k X MOXYTb BIAPI3HATHCS Bip 060B’43KiB
Y, ockiabku X € aikapem (i Mae meBHi MOpaAbHi 060B A3KH KOHKPETHOTO AiKaps, 1110 T10-
KAAAEHI Ha HbOTO 3aKOHOAABYHMMHU M aAMiHICTPAaTUBHUMHU ALIMH 3 60Ky odiniftHNx oci6) ,
y Toit yac s Y € oopuctom (i Mae meBHi MOpaAbHi 0608 SI3KU SIK KOHKPETHUI1 IOPHCT, 3aCHO-
BaHi Ha THX YH IHIINX AIIX THX CaMUX OQIrliiHUX oci6). IToai6Hi BigamMiHHOCTI He OyAyTH
CTaHOBUTH NpobAaeMy AAst Teopii I'pin6epra. HaBmaky, st Mato Ha yBasi apryMeHT IIpo Te,
o Ail oirifHux 0cib iHOAI BIAMBAIOTH Ha HaIl «MOPAABHHUH TPOPiAb>, TOMY IO OPirrii-
Hi 006U MatOTh AOCBiA (260 AOCTYTI AO 3HaHD, K HATIPUKAAA, KOAH iX KOHCYABTYIOTb
y4eHi 3 THX M IHIINX MEAUYHHX 400 €KOAOTIIHHX nurasb ). Yu Mae ocoba CAiAyBaTH pilleH-
HIO OQiIlifHNX ocib (BI/IKAaAeHOMy B 3aKOHAX Y B AAMiHiCTpaTUBHHUX aKTax) , TOOTO 4K Ma€
BOHA MOPaABHI ITIACTABH AISTH BIATIOBIAHO AO IIPUIHKCIB 0QiLifIHUX 0Ci6, 4aCTKOBO Oyae
3aAeXaTH Bip TOTO, SKHI AOCBiA MAIOTD Taki oQiItifiHi 0co6u ab0 Y1 MaAu BOHU AOCTYII AO
3HaHb, AO SIKMX TaKa 0coba AOCTyIry He Mae. Tak, meBHe eKOAOTIUHEe PeryAlOBaHHSI MOXKe
3MIHHUTH Mili MOPaAbHUI IPOQIiAb, OCKIABKH AOCBiA 0iLifHuX OCib € HabaraTo GiabIImM,
HDX Mill BAQCHUH, OAHAK Ile MOXKe He MAaTH TaKOTI'O 5K BIIAUBY Ha MOPAaAbHUH IPoirb MOro
ABOIOpiAHOTO 6paTa, SIKMIl POMIIOB IIOTAMOAeHEe HABYAHHS CaMe B Il raAy3i HayKH PO
HABKOAHMIIHE CepeAoBHIe.>

37 Aus.: Waldron, “Jurisprudence for Hedgehogs.”
3% AASyTOYHEHHSI apI'yMeHTY, IPEACTABAEHOrO y IiboMy maparpadi, aus.: Joseph Raz, The Morality
of Freedom (Oxford, 1986), 70-80.
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IcHye iHIIMI TPUKAAA PI3HUX MOPAABHHX OOOB SI3KiB, SIKi CTOCYIOTBCSI IIPaBa: Bip AKBIH-
cokoro®® oo Poyaca,® ®innica® i Pasa TeopeTrnku cTBepAXyIOTh (260 AOITYCKAIOTB ), 1110
MOXe iCHyBaTH MOPaAbHUI 060B’430K AIITH 30BHIIIHBO BIATIOBIAHO AO 3aKOHY, HaBiTb (no—
MipHO) HeCIIPaBeAAMBOTO, IKIIO HEMAKOPEHHS MiAIPBaAO 6U B LIAOMY CIIPaBEAAUBY IPaBO-
By cucteMy. OAHAK CTYTIHb TOTO, SIKOIO MipOI0 ITyOAidHe HelAKOpeHHs mAipBaAo 6 rpaBo-
BY CHCTeMy, O4eBHAHO, BIIAUHE Ha CTATYC i pelyTariiio ocobu, sika HOro BUHHSIE: HEIlAKO-
PEeHHS BHCOKOIIOCAAOBIIS, IIBHALIE 32 BCe, OyAe MATH HACAIAKH, y TON 4ac K Taka
K IIOBEAIHKA 3BHYAMHOTO IPOMAASIHIHA — Hi. Y IIbOMY CeHCi MOPaAbHHI TPOQiAb Iy OAiuHOI
0cob1 O6YAO 3MiHEHO Ai€I0 IPABOBUX IHCTUTYTIB, Ha BIAMiHY Bis MOPaABHOTO IIPOdiAlo mepe-
CIYHOIO rpOMaAsIHUHA.

Hessxe Ipinbepr (a6o ABOpPKiH) AICHO XOUyTb CKa3aTH, IO «IPABO> Y [IbOMY BUMAAKY
€ Pi3BHUM AASI KOXKHOI ATOAMHH? Y I[IAOMY, aHAAI3 MOPAABHUX 00OB 5I3KiB, CTBOPIOBAHHUX AI€I0
IIPaBOBHX iHCTUTYTiB, IOTEHIHHHO € Ay>Ke CKAAAHUM 3 IIPUYHH, BUKAAAEHHX [] piH6epr0M
IIOBHOO MiPOIO, aA€ Y TIOAAABIIIOMY, SIK BUAAETHCSI, HE BPAXOBAaHHUX: IOAO Ail KOHKPETHOTO
3aKOHY, MO>XAUBO, AOBEAETHCS B3SITH AO YBAarl BaXKAMBICTD BIACTPOYEHHS IPUIAHATTS AEMO-
KPaTUYHUX pimeHp (IMOBIPHO, He BpaXOBYETbCS CTYIIiHb, SKO HUHIIIHA CHCTeMA CIIOTBO-
PIOBaAa i CIOTBOPIOE BOAIO HAPOAY ), CTYTIiHb, SKOKO AePKaBa Al€ K epeKTUBHHIt IHCTPYMeHT
KOOPAMHALIiI AASI BUPIIIEHHSI IPO6AeM 200 AOCTYITy AO OIABII IIMPOKYX 3HAHb, AHDK KOH-
KpeTHa 0C06a, CTYIIiHb, IKOI0 CYAOBI pillleHHsI MOXKYTb 3MiHIOBATH 3HAYEHHSI 3aKOHY BCyIIe-
peY HaMipaM 3aKOHOAQABLIS, aA€ 3 YPAXYBAaHHSAM HAA€KHOI IIOBAru AO CYAAIB TOIIO. TPY,A,HO-
1w i napapokcu, mpopeMoHcTposaHi [pinbeprom (ta inmumu®) B IOpUAMYHIi MpakTHL i B
MEXXaxX TPAAULIIMHUX IIPAaBOBHX TEOPIil, peaAbHi i OTpeOyIoTh BialoBial. OAHAK, S AyMaro,
110 3arporonoBaHa [piHOeprom BiATIOBiAb, paAUKaAbHA 3MiHA TOTO, IIIO M FOBOPHMO I IIJO
MU AYMAa€EMO IIPO IPABO, i 3MiHA APTYMEHTIB B FOPUAWYHIN ITPAKTHUIII HAa TAKi XK 3aIlIAyTaHi
1 e GiAbII CYIIEpEYAHMBI, — II€ He TOM PEIIeNT, IKOMY MU MAaEMO CAIAYBaTH.

BucHoBKM

ITpaBa AIOAMHE BiAOOPaXKarOTh Hallle MOPAAbHE CTAHOBHIIE SIK AFOACBKHUX iCTOT, BIMOTH,
SIKi MH Ma€EMO AO YPsIAiB i A0 iHIHX Atoaeit. CycCIiAbCTBa, SIKi ITOBAXKAIOTD IIPaBa AIOAMHH,
3 61ABIIOIO BIpOTiAHICTIO 6yAyTb MPOLBITaTH M )KUTH B MHUPI.

CryniHb BU3HaHHS [IPaB AIOAVHU Ha Iariepi — MASIXOM 3aKOHOAABYHX KPOKiB, KOHCTUTY-
L[iTHUX ITOAOeHb, 30608 sI3aHb 3a MDKHapOAHMMHU AOTOBOPaMHU i KOHBEHIISIMM — 3HAYHO
BapilOETHCA Bip Mica A0 Micn. I, 3Br9aiiHO, BU3HAHHA ITpaBa Ha Marepi, Sk Mu ,A,o6pe 3Ha-
€MO, He TapPaHTY€ TOIO, IO BOHO 6yAe IIOBHICTIO BU3HaHO Ha npakTui. KpiM Toro, sk Bia-
3HauMB A\BOPKiH, IUTAHH: PO Te, YU AIFICHO OillifiHi TPeACTAaBHUKH YPSIAY « CIIPUHMAIOTDh

3 Summa Theologica, I-1I, qu. 96, art. 4, corpus.

% Aus.: John Rawls, A Theory of Justice (rev. ed., Harvard, 1999), 99 (0605’ 130k miATpMYyBaTH TiAbKH
incrurymnii).

¢! John Finnis, Natural Law & Natural Rights (2 ed., Oxford, 2011), 361-2.

2 PoHaAbA ABODKiH 3 04€BUAHICTIO CITapa€ Ha AyMKy. AuB., 3okpema: Ronald Dworkin, Law’s Empire
(Harvard, 1986).
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npasa [IOAO MPOTHAIL ypsAY] cepiio3HO», MOKe OyTH OKpEMHM [IMTAHHAM, BUIe I 11032
AETAAICTCHKUM 3aXHUCTOM AESIKHX OOMEeKeHHUX IIPaB.

Yce 11e Mae BupillaAbHe 3HAYEHHS AA pedOPMATOPIB IpaBa i AAS ATopeH Y oMy, Aas
TEOPETHKIB IIPaBa, AKUX y ACSIKHX CIIABHOTAX Ha3UBAIOTh «BYEHMMHU-IIPABO3HABIIAME >,
TaKOJX IIOCTAIOTh TUTaHHSI, MOXXAMBO, HE TaK YACTO, I[OAO CTaTyCy IIPaB AIOAUHM y IIPaBOBUX
CHCTeMax i, y 6iABII 3aTaABHOMY IIAQHI, ITPO CTATYC IIPABOBHX CHCTEM B HAIIOMY HOPMATHB-
HOMY >KUTTI.

Mu 6a4MAM TUTAHHS, SIKi CTABASITBCS 3 YCIX CTOPIH, — aMePUKAHCHKIMU i CKAHAMHABCHKH-
MM IIPAaBOBHMH PEAAiCTaMH, TeOPeTUKAMU IIPHPOAHOTO 1pasa, [ancom Keansenom i immummu
npaBoBuMH nosurusictamu, Mapkom Ipinbeprom, PoraabA0M ABOPKIHHM Ta IHIIMMI — III0OAO
IepBiCHOI MPUPOAH i PEAABHOCTI IIpaBa Ta TOT'O, SIK CAiA PO3YMITH 3MiCT FOPUAUYHHX IIOAOXKEHD.

I, 3Bu4aiiHO, 5K i paHille, BEAyTbCS XKBaBi AeOATH MPO Te, YK AIFICHO IMPaBOBI IMPaBUAQA
71 IIPaBOBi CUCTEMH CTBOPIOIOTH 0OOB I3KH AASI TPOMAASIH, KOAH i K. 5] He IIPOIOHYIO ChO-
TOAHI OCTAaTOYHOI BIAIIOBiAL Ha I1i MMTAHHS, AUIIIE IIIe OAMH FOAOC, IIle OAHY TOYKY 30pY.

3 yciMa cymnepedHOCTSME i HeBU3HAYEHICTIO Ha HaOiABII 6a30BUX PIBHIX MOXKHA 3aA2-
THCSI TUTAHHAM, SIK IIPaBO B MpuHIUII PpyHKIfioHye. FOpHcTH B 6YAb-IKOMY KyTOUKY CBITY
MOXYTb 6yTI/I CIIAaHTEAWYEHi, KOAHU IX IPOCATD AATH YiTKY BIAITOBiAb, IO TaKe IOPHAUYHE
3060B’s13aHHs1 200 IIJ0 BOHO TATHE 3a CO600; TUM He MeHIIe, TUM CAMUM IIPAaBHIKAM BAAETb-
Csl IPEACTABASITU KAIEHTIB, BECTHU CIIPAaBHU B CYAl 1 CKAAAATH IOPUAUYHI AOKYMEHTHU TaKUM
YHHOM, 06 y IiAOMY i TPUOAM3HO MATPUMYBaTH $YHKI[IOHYBaHHS IIPAaBOBOTO CBITY.

© B. bixc, 2019
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Bpasn Bikc. IIpaBa A¥oAMHH, MHD i B3a€MO3B 130K Mi’K MOPAABHHMH Ta IOPHAMYHAMHU
npaBaMH

Anoranis. IleHTpaAbPHUM INTAHH M, HAA SKUM PO3AYMYE aBTOP CTaTTi, € TUTAHHS PO Te, YU
3aA@XHUTD IIPABO Y CBOIM HOPMATHUBHIH CHAI Bip MOpaAi. Y HOIMIYKy BiATIOBiAi aBTOp 3BepTaETHCA
AO aHAAI3Y MIAXOAIB, AKi Y CBo'l'xp060Tax 3aIpONIOHYBaAM BiaOMi TeopeTukH i pirocodu nmpana,
SIKi TIpeACTABASIIOTH pi3Hi Teuii mpaBoposyminns. Cepea Hux: Axx. Boappown, I. Tapt, M. I'piabepr,
I. Keasaen, I. Papbpyx, Ax. Pas, Ax. Poas, A. Cen, Ax. Qinnic Ta in.

ABTOp AOXOAUTD BUCHOBKY, IIJO IIPABO IIOKAMKaHe 320 0P OHSITH, BUMAraTH i yIIOBHOBaKyBaTH,
HABITb SKIIO Or0 HOPMH He AOTPUMYIOTHCSL, AOTPUMYIOTHCS BUOIPKOBO a60 He peaAi3yoThCs
B inmmit crioci6. Ilpasosi miacrasu, abo wpuduuni 060BSI3KH, TaM, A€ BOHHU iCHYIOTS i 3acTOCO-
BYIOTbCSl, 3ACTOCOBYIOTbCS PIBHOIO MipOIO AO YCiX HOPM i IPaBHA, IO AIFOTh Y PO3TASAYBaHIM
NPaBOBif CUCTEMI, HE3AAEKHO BiA TOr0, HACKiABKH CUABHO 91 cAab0 BOHH peaAisyroTbcs.

IIpaBoBa HOPMAaTUBHICTD Y LIiAOMY Ta IOPUAUYHI CYASKEHHS 30KpeMa He 3BOAATHCS AO CYAXKEHb
OYAB-SIKOTO IHIIOTO THIY 1 He € eKBiBAAEHTHHMH IM, IIPABOBI CYAJKEHHSI, 32 CBOEIO IIPHPOAOIO,
npazHymv 6ymu CyAXKeHHSIMH iHIIOTO THITY.

KonTpacT moasirae B ToMy, IO CYAXKEHHS IIPO T€, Y0r0 BIMATA€E 3aKOH, € AUIIIe IIepeAdade HHIM
TOr0, IO 6YAYTb pOOUTH CYAH, 200 TaKi CYAKeHHSI IIPETEHAYIOTh Ha Te, 100 BKa3aTH, YO0 BUMArae
MOPaAb, 200 5K paKTHIHO yTBEPAKYIOTH IIeBHUI BIA MOPAABHOI IIPaBAU. SIKy 6 1iACTaBy He HABOAUB
3aKOH, AASI 0CO0U, SIKa BUBHAE Ljefl 3aKOH, TaKa IIACTaBa OyAe MaTH CTATYC Npasosoi — MiACTABH,
SIKA TIOXOAUTD Bip paBa. Tak caMo, IK XTOCh MO>Ke MaTH MiACTABH, SKi IIOXOASTD 3 ETHKETY, MOAH,
rpH y maxu a0 MeBHOTO BUAY IPUrOTYBaHHSI DKi. [CHYI0Th miACTaBH, XapaKTepHi AAS IEBHOI
IPaKTUKY 200 HOPMATUBHOI CHCTEMH.

KarouoBi caoBa: npaBo; MOpaAb; HOPMATUBHICTb; IIPAaBOBA HOPMATHUBHICTD; IOPUAUIHE
CYAKEHHSI; IIPaBOBa MIACTaBa; IOPUAUYHUI 06OBSI30K.

Bpasin Bukc. IIpaBa ueAoBeka, MHP H B3aHMOCBSI3b Me3KAY MOPAABHBIMH H OPHAHYE CKHMH
npaBaMHu

Annoranus. [{eHTpaAbHBIM BOIIPOCOM, HaA KOTOPBIM Pa3MBIIIASIET aBTOP CTATbH, SIBASETCS
BOIIPOC O TOM, 3aBUCHT AHM IIPaBO B CBOeH HOPMAaTHBHOM CHAe OT MOpaAH. B moucke orBera
aBTOp 06pamjaeTcs K aHAAN3Y IOAXOAOB, KOTOPBIE B CBOMX PaboTax MPEAAOKHUAY U3BECTHbIE
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TEOPeTHUKHU U $UAOCOPEI MpaBa, IPEACTABASIONINE PAa3AHYHbBIE TeUeHH IPABOIOHUMAHH .
Cpean Hux: Ax. Boappos, I'. Xapt, M. I'punbepr, I'. Keassen, I. Pap6pyx, Ax. Pas, Ax. Poas,
A. Cen, Axx. QuHHHC U Ap.

ABTOpP IPUXOAUT K BEIBOAY, 4TO IIPABO IIPH3BAHO 3aIIpelaTh, TPe60BaTh U yIIOAHOMOYHBATD,
AQ3Ke ECAYI er0 HOPMBI He COOAIOAQIOTCSI, COOAIOAIOTCS BBIOOPOYHO HAY He PEAAU3YIOTCS HHBIM
crioco6om. ITpaBoBbIe OCHOBAHYSL, HAY IOPHAMYECKUE OOSI3AHHOCTH, TAM, TA€ OHU CYL[eCTBYIOT
U IIPUMEHSIOTCS, IPUMEHAIOTCS B paBHOM CTeIIeHH KO BCeM HOPMaM M IIPaBHAAM, ACHCTBYIOIIMM
B pacCMaTpUBaeMOM IIPaBOBOI CHCTeMe, He3aBHCUMO OT TOrO, HACKOABKO CHABHO HAHU CAA00
OHU PEaAM3YIOTCA.

IIpaBoBast HOPMAaTUBHOCTD B IJ€AOM H IOPHUANYECKHE CY>KACHUS B JACTHOCTHU HE CBOASTCS
K CY>)KAEHHSIM MOPAABHBIM AUOO CY)KAEHHUSIM AI0OOT0 APYTOTO THITA U He SIBASIIOTCSI 9KBUBAAEHTHBI-
M uM. ITpaBoBbIe CY>KAEHHS IIO CBOEI IPUPOAE CTPEMSITCS OBITh CY>KAEHUSIMU APYTOrO TUIIA.

KoHTpacT 3aKAI09aeTCs B TOM, 4TO CY>KAEHHUS O TOM, 4ero TpebyeT 3aKOH, €CTh TOABKO IIPEA-
CKA3aHUEM TOT'0, 9TO OYAYT ACAQTH CYABL, HAM TAKHE CY>KAEHHUSI IPETEHAYIOT Ha TO, YTOOBI yKa3aTh,
4ero TpebyeT MOpaAb, HAU XKe GaKTHIECKH YTBEPKAAIOT OIIPEACACHHBIN BUA HPABCTBEHHOM
npasabl. Kakoe 651 0CHOBaHHe He IPHBOAMA 3aKOH, AAS AUIIA, IPH3HAIOLIETO TAKOM 3aKOH, AAHHOE
OCHOBaHUe GyAeT IMeTb CTATyC IPABOBOIO — OCHOBAHI S, KOTOPO€e IPOMCXOAUT OT mpasa. Tax
Ke, KaK KTO-TO MO>KeT UMeTb OCHOBAaHM S, IPOUCXOASIIHE OT 9TUKETa, MOADI, UTPBI B MIaXMaThl
HAM OIIPEASACHHOTO BUAA IIPUrOTOBAeHH S NUINU. CyIecTBYIOT OCHOBAHUS, XapaKTePHbIE AAS
OIPEAEACHHON NPAKTUKHM UAX HOPMAaTUBHOMN CUCTEMBI.

KAroueBbIe cAOBa: TpaBO; MOPaAb; HOPMATUBHOCTD; IPABOBA sl HOPMATUBHOCTD; IOPUAMIECKOE
CYXXAEHHE; IPAaBOBOE OCHOBAHUE; IOPUANYECKAS 00SI3aHHOCTD.

Brian H. Bix. Human Rights, Peace, and the Relationship of Moral and Legal Rights

Abstract. The central issue that the author ponders is the question of whetherlaw in its normative
power depends on morality. In searching for an answer, the author turns to an analysis of the
approaches proposed by famous theorists and philosophers of law in their works, representing
various currents of law understanding. Among them: J. Waldron, H. L. A. Hart, M. Greenberg,
H. Kelsen, G. Radbruch, J. Raz, J. Rawls, A. Sen, J. Finnis and others.

The author concludes thatlaw purports to prohibit, require, and authorize even when its norms
are unenforced, selectively enforced, or in some other way under-enforced. Legal reasons, or legal
obligations, where they exist and apply, apply equally to all norms and rules valid in the legal
system in question, regardless of how strenuously or laxly they are enforced.

Legal normativity in general, and legal propositions in particular, do not, by their nature, reduce
to or equate to propositions of another type, nor do legal propositions, by their nature, purport to
be propositions of another type.

The contrast is with views that propositions of what the law requires is just a prediction of
what courts will do, or purports to be a claim of what morality requires, or is in fact a statement of
a certain kind of moral truth. For the person who accepts the law, the sort of reason the law gives
is a legal reason — a reason that derives from law, just as one might have reasons that derive from
etiquette, fashion, the game of chess, or a certain kind of cooking. There are reasons internal to
a particular practice or normative system.

Keywords: law; morality; normativity; legal normativity; legal proposition; legal reason; legal
obligation.

Oaepskano / Received 15.08.2019

2/2019 Oinocodia npasa i 3aranbHa Teopid npasa  ISSN 2227-7153 163



YAK 340.12
DOI: https://doi.org/10.21564/2227-7153.2019.2.204686

Koncranrinoc ITanareopriy*

BIMKEHLII TA HALLI OBOB'A3KK'

|. BeHeuiiaHCbKi ypOKH

0pa3 4OBHA, TOBHOT'O YOAOBIKIB, SKIHOK Ta AiTel, SIKi IOXOASITD 3 IHIIMX MiCI{b, MAIOTb

IHIIMI KOAIP HIKiPY Ta iHIYy BipYy, i AKi OCh-OCh IIOTOHYTh Y XBUASIX, AA€ B OCTaHHIN

MOMEHT iX PATYIOTb AIOAH, IO BUABASITHCS CBIAOMUMH Ta CMIAMBUMUY, — I1€ APXETUITHHI
06pas3; BiH 6yB BuHaiAeHnMi 32A0Bro A0 2015 poky. Y 1562 poui (-66) TinroperTo, BeAnkmit
BeHeIlilaHChKUI XyAOXKHUK I lisHbOor0 Biap0oA KeHHS, HaMaAIOBaB KAPTHUHY 32 MOTUBAMH OAHI€l
3 AeT€HA, IO OIHCYE XUTTs cBsiToro Mapka. Ha Hiit 306paskeHo eBaHreaicTa, Kuit psrye
«CaparuHa> Bip HeMUHY4OI cMepTi y KopabeAbHiit aBapii y 6ypxauBomy CepeaseMHOMOP'i.
3BHYAITHO, I1eft TBIp, SIK i1 iHIi 3 Ti€i 5k cepii mpo cBsTOro Mapxa, € BiaA0OpaXkeHHSIM peAiriii-
HOTO OIIOBiAQHHS, CIIPSIMOBAHOTO, MAOyTh, HA IIPOTIATAHAY 1 YTBEPAXKEHHSI ITeBHOI MO3HIFii
IOAO XPUCTHAHCTBA, KATOAMIIBKOI IIepKBH, MOXXAMBO, «KOHTppedopMalii»> Ta Benernii
XVI croairTs.” OpHAK ME He MOXXeMO He IIOMITUTH B&XXAUBOCT] TOTO GaKTYy, IO reHia AbHHUI
xyaoxHuK Republica Serenissima — Haitsacuimoi Pecrry6aiku BeHeist — 3BepTaeThest A0 TaKol
IOAii, TOOTO BTPYYaHHS «CBSITOTO IOKPOBUTEAS > MiCTa 3aAAS IOPSITYHKY SKHTTS AFOAVHH
iHIIOT peAirii Ta BiAHAAEHHS IOMY IPHXUCTKY y BEAMKiil AFOACBKifl CTIIABHOTI (32 yMOBHY,
3BHYAIHO, IO BiH CTaHe XPUCTHSIHIHOM, sIK Ile BuMaraAoch i Bip Illeitaoka y meci Ilekcmipa
«BeHeniaHCDKHI1 KyTeLb>> ) Ha CAABY XpUCTHSIHCTBR, KATOAMLIM3MY i, 3peIITOx0, camoi Berenii.

* Koncranrinoc Ilanareopriy, Adincpkuit HanioHaAbHHI YHiBepcuTeT iMeHi Kanoaicrpii, llkoaa
ITpasa, I'penis.

Konstantinos Papageorgiou, National and Kapodistrian University of Athens, School of Law, Greece.
e-mail: kpapag@law.uoa.gr

! 5T orpuMaB 6araTo KOPHUCHUX KOMEHTAPIB IOAO GiABLI paHHIX BePCil I1bOro AOKYMEHTa Bip KOAET,
CTYAEHTIB Ta ApY3iB, 3a sKi IKUPO Ta 6e3MexHO BASYHUIL. 5] He MOXKY 3raparu ix ycix Tyr. 5 xouy
noAsKyBary, 3okpema, Aimirpicy Kpicromyaocy, Kocracy ®apmakipicy, Kpicrea ®Opike, Bacco Kinai,
Kocracy Kyxyseaicy, I'puropicy Moaisacy, Axepaapay ITocTemi Ta Bacuaicy Bynaxkicy. S Taxox
XOUY IIOASKYBATH PEAAKTOPAM 3a IXHi KOMeHTapi Ta peAaKLifHy miATpUMKY. — IIpum. asmopa.
Konstantinos Papageorgiou. The Refugees and our Duties. ITaenapta poonosiab Ha XX VIII BeeciTHbOMY
KoHTrpeci MixnapopHoi aconianii ¢isocodii mpasa i coniaapnoi ¢pirocodii «Mup, 3acHOBaHUI
Ha npaBax AloAuHU>» (17-21 aunns 2017 p., M. Aicabon, Ilopryraais). ITepexaap Karepunu
BypsikoBcokoi. — IIpum. pedaxyii.

2 T1po cuMBoAidHe 3Ha9eHHS CBATOro Mapkay craHoBAeHHI Benenii sik pecriy6aiku AuB. HailBigoMinry
xuury lepi Viasa: Gary Wills, Venice: Lion City, The Religion of Empire (New York, London, Toronto,
Sydney, Singapore: Simon & Schuster, 2001), especially chapters 1-5 & 19-20.

3 IIToao BeHenjiaHChKOTO reTTO Ta HeopHo3HauHOCTi IIlefiaoka ouB.: Michael Frank, “Finding ourselves
in the Venetian Ghetto,” Boston Review, March 14, 2017, http://bostonreview.net/literature-culture/
michael-frank-finding-ourselves-venetian-ghetto.
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IIpoTe et 06pa3 He CIIpaIlOBaB 6u K YCHIIIHUI MOAITUYHUN MECEAX, SAKOU AOIIOMOTa,
HaAaHa AIOAMHI iHIIOI PacH Ta PeAirii, He3HaNOMIIIO, Ta HOT'O IMOPATYHOK, HE PO3TASIAAAMCS
6 sIK MOPaABHO 3HauyII AistHHsI. OToKe, MH MOXXeMO 3 YIIeBHEHICTIO BBAKATH, 110 000B SI30K
AOIIOMAraTH BU3HABABCSI OCHOBHIM MOPAABHHUM 00OB SI3KOM, {HaKIIIe AIIeAI0BAHHS AO HBOTO
He MaAO 6 )KOAHOTO CeHCY HaBiTb 3 TOUKH 30Py MOAITHYHOI PUTOPUKHU Ta IPOMAraHAH.

OaHaK IOPATYHOK Ta 3aAyYeHHS Y XPUCTHSHCHKY CIIIABHOTY AIOAMHH iHITOI pacH Ta pe-
AITiI — IJe He MPOCTO MPOIAraHAQ, i He AMIIe BUTOHYEeHA AGMOHCTPALlis BAAAM — «M SKO1
BAAAU>, SIK MU 61 Ha3BaAu 1i 3apa3. Hasirb He3Baxkarouu Ha Te, mo Bewnewis, MabyTs, byaa
nepuIoio AepxaBoio (pazoM i3 Pumom), Ae 6yAO 3aM0YATKOBAHO iACHO Ta 3AIPOBAAXKEHO
MPaKTHKY FeTTO, TOHTO CTBOPEHHS i30AbOBAHHX I'PYTI iHO3EMIIiB B OKpeMHX paiioHax (HimIis,
€BpeiB, TYpKiB, 'PeKiB, a TAKOX zemep a60 KypTH3aHOK),* He CAiA BUITyCKaTH 3 yBaru Giab
rAUGOKHI B3AEMO3B 30K MK BUSHAHHSIM MOPAABHOTO ITOCAAHHS AASL BCiX (TO6TO 0608 sI3Ky
AOTIOMAraTH) Ta MOAITUMHUM 3HAYEHHSM BU3HAHHS TAKOTO MOCAAHHS, O 3HANIIAO BiAO-
OpasKeHHS y METOAAX CAMOIIPOCYBAHHS, sIKi BeHerris, sik clAbHA AepyKaBa, BUKOPHCTOBYBAAA.
IHaKIIe KaXXy4dH, [1efl IIOCHA MA€ OiABII TAMOOKHUIT BUMIp, IIOB SI3AHMUI i3 TUM, 1O MH MOTAM
0 OXapaxkTepU3yBaTHU SIK «BHYTPILIHI» IIHHOCTI CIIABHOTH, KyABTHBYBAHHS CyCITIABHOI
YECHOTH YepPe3 €TOC MUAOCEPAS Ta 3MILHEHHs IIOYYTTs COAIAAPHOCTI cepep 1i MOCTINHUX
rpOMaASIH. 3aXHUCT Ta MIKAYBAHHSI IIPO iHO3EMIIsI, [0 OTPebye AOTIOMOTH, He AMIIIe CIIPHIA-
Ma€eThCS SIK BANHOK Ha BUKOHAHHS [IEPEAYCIM MOPaAbH020 0OOB SI3KY IepeA OAIDKHBOIO AIO-
AUHOIO 260 — 6e3CyMHIBHO, KOPHCHUI AASI MiCTa — CIIOCIO mOAITHYHOI camopekaamu. Lle
TAKOX 1 [IEBHHUI CIIOCI0 MOPAABHOTO I IIOAITHYHOTO BAOCKOHAAEHHS CaMOI AeMOKparii Ta 1I
iHcTuTyTIB. TyT MOXKHA CKa3aTH, IO MICTO, SIKE BUXOBYE IHTEPEC AO AOAL Ta CBOOOAM IHIINX
AIOAET, 11O He € Or0 IPOMAASIHAMH, i ITYKA€ CIIOCO0iB Oy TH OiABLI CIIPAaBEAAUBUM AO HHX,
€ KpallluM MiCTOM He AUIIIe CTOCOBHO THUX iHIIHX, aAe i o0 cebe. S BBakalo, 110 HaBeAeHa
KapTHHA IEBHMM YMHOM HaBIIOE Ii€.

Il. MoniTUYHMI KOHTEKCT 3aXUCTY

OcranHiMu poxaMu Mpo6AeMa 3aXUCTy ODKEHINB 3ar0CTPIOETHCS Yepe3 APAMATUIHI TOAIL
B Cupii® Ta Ipaxy, BIAMB Tak 3BaHOI «apabCchKol BecHU>» y 6ararbox KpaiHax Bauspkoro
Cxoay ra IliBHiuHOI AQpHKH, HeCKiHUeHHY BiliHy B AdraHiCTaHi Ta >XOPCTOKi, 6araTorpas-
Hi koHaixTU B APppuri (0ocobauso B Kamepyni, Aemoxparuuniit Pecrry6aini Konro, B Yaai
Ta Llentpasbnoadpukancokiit Pecry6aini). L]i noaii cipuauanan Macose nepeMimjeHHs
AXOAEH 1 O3HAMEHYBaAU KPaX CYCIIIABHO-TIOAITHYHOIO AAAY, 3AATHOT'O ITOBAXKATH Ta 3aXUIla-
TH IIMBiAi30BaHe XUTTS i OCHOBOIIOAOXKHI ITpaBa. Lle ocHOBHA IpUYKHA, KA 3MYIIYE MiAb-
HOHM AIOAH MirpyBaTH. AAe Iie BUMYIeHe IepeMilleHHs He POCTO BUCYBA€ Ha MepIIui

4 IIpo 1opuAMYHO i TOAITHYHO HEOAHO3HAUHMH XapaKTep BeHeIl[iaHCbKOTO IeTTO AMB. 6AHCquH171
napuc Pisapaa Cenerra: Richar Sennett, The Foreigner, Two Essays on Exile (Notting Hill Editions,
2011).

5 30KkpeMa, PO BUIIPOOYBAHH I CUPIACHKHUX OI5KEHIIIB AUBITHCS B apeITAHTChKIM omoBiai Boabrana
Bayepa: Wolfgang Bauer, Crossing the Sea with Syrians on the Exodus to Europe (Los Angeles: & Other
Stories, 2016).
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IIAQH BeAUYE3HE I'YMaHiTapHe Ta MOPAAbHE IIMTAHHH; iA€ThCS TAKOX ITPO CEPHO3HI ITOAITHY-
Hi HacAiaxy. baraTo Aropeit 3 mpuAMaro9Mx KpaiH pO3IIiHIOIOTh [UX iHO3eMIJiB SIK eKOHOMIY-
HY, IIOAITMYHY Ta KYABTYPHY 3arpo3y, HE3aA€XKHO Bip TOT0, € BOHM BUMYIIEHUMU IIePeCeAeH-
namu 9u Hi (HaityacTime BoHu 6e3 PO360py IMEHYIOTbCSI «EKOHOMIYHIMHU MiI‘paHTaMI/I»).
LTi moayTTs 00y peHHs pO3IAAIOIOThCSI IIOIYAICTAMHU Y TAKOMY KOHTEKCTI, IO HiOU IIPUCYT-
HICTb iHO3€eMIIiB, SIKi HIyKalOTh 3aXUCTY, MOXKe IIOSICHIOBATH BCi HerapasAH, SIKi TPalASIOThCSA
y Cy4acHOMy cycmiabcTBi.® Y TOM Yac npuitMarodi KPaiHH 3aKAMKAIOTHCS AO IIPOBEAECHHS
CIIPaBeAAUBOI Ta e(peKTUBHOI IIOAITHKHY [OAO IPOOAEMH, sIKa AeCTabiAi3ye iX MOAITHYIHO,
3ALICHEHHSI BAXKKOTO BUOOPY 3arpoxxye Lie 6iAbLIO0 AecTabiAizamiero. Y TakoMy pasi MOXKHA
IPUITyCTUTH, IO CAiA OPATH AO yBAru MOAITHYHY HECTAOIABHICTD, CIPHYIHEHY IPOOAEMOIO
GiKeHLiB Ta Mirpanii B eBporeichkux KpaiHax (ase Takox i 3a Mexxamu €Bponm), i Heo6xia-
HOIO € PO3p06Ka HOPMATHBHOTO ITIAXOAY, CIIPSIMOBAHOTO Ha (OPMYAIOBAHHS MOAITHK Ta IX
OOIPYHTYBaHb, SIKi MOXYTb €(EeKTHBHO IPOTHAISTH IPOSBY eKCTPEMiCTCHKUX IIOTASIAIB
y eBporeiichkix AeMokparisix.” Lle He 03Hadag, 1O TSDKKE CTAHOBHUIIE THX, XTO 3MyIIEHHUI
eMirpyBaTH 3 iHIIMX IPUYMH, CKaXXIMO, uepes 6iAHICTD, riAHE MEHIIOT yBary; 1je AMIle O3Ha-
4aE, M0 KOHIJENITYaAbHO HeOOXiAHUM, HOPMATHBHO OOIPYHTOBAHUM Ta, IMOBIPHO, GiAbII
MOAITHYHO epeKTUBHUM € AUepeHIiioBaHMM MAXIA AO BUpPillIeHHA ITUX MUTaHb. Sk Hemo-
AaBHO 3ayBaxxus AeBip OyeH, 6)KaHO «IIePENTHU BiA MUTAHHSI, A6 MH MAEMO AOCTATHBO
IPUYKH OYTH GiABII BIIeBHEHHMU Y CBOIX CYAJKEHHSIX, AO TOTO IINTAHHS, A€ MU He BIIeBHeHi».*

Ill. MopanbHa cniBApPYHKHICTb Vis-a-Vis KONEKTUBHWIA eroism

ITounemo 3 mpocToi i mepekOHAUBOI rimoTesu. SIk po3yMHi iCTOTH, IIIO BOAOAIIOTb eMO-
L[IAHMM iHTEAEKTOM i 3AATHI )XUTHU Ta OPraHi30BYBaTH CBOE XXMTTs OCMUCACHO Pa3OM 3 iH-
IIUMU AFOABMM, MU BCi € HOCIIMU BHYTPILIHbOI IIIHHOCTI, i, HE3Ba)Kal0YM Ha YUCACHHI Bip-

¢IIpo 3Ha4YeHH Ta LiHHICTb eMOLiil y CyciAbHOMY KHTTi AUB. po6ory Maptu Hycc6aym: Martha
Nussbaum, Political Emotions, Why Love Matters for Justic (Cambridge, MA: Harvard University
Press, 2013). Hyccbaym nuure: «CycniabHi eMOLIT € AXXepeAOM CTabiABHOCTI AOOPOro MOAITHIHOTO
YIPaBAIHHSI Ta CHOHYKAIOTh 3pOOUTH FOr0 epeKTUBHIM. TaKUM YHHOM, 30CepeAKEHICTh IOAITHKY
Ha TOMY, mob AroAR BiAYYBaAM IeBHi eMOI]il B IeBHMX KOHTEKCTaX 3 IPUBOAY IEBHUX IIPEAMETIB
OCMHCAEHHS (caMa HaIlif, 11 1iAl, KOHKpeTHi 3aBAAHH A Y1 HpO6A€MI/I, HapoA), € IPUPOAHUM SBUILEM.
Axe emouii cami norpebyroTs crabiaizanii. HaBiTe Hait6iabuI MOSHTHBHI i KOpUCHI eMoLjil, Taki
SIK CUMIIATisl, MOXXYTb OYTH AOCHTb MiHAMBUMH, PO3IIUPIOIOYUCH A00 3BYXKYIOUHCH, 3aA€XKHO Bip
TOrO, 41 GOKYC yBaru po3mupIoeThes 260 3Byxyerbes» (c. 135). Y nuranni 6ixeHnis eBpomneiichki
CYCIiABCTBA IIEPEXHAM BeCh CIIEKTP eMOLi¥l OAO HUX, — Bip CIIBYYTTS A0 Bippasu. L]sa MinAuBicT
HaCTPOIB CAY>KMTb IPUBOAOM AO BUKOPUCTAHH S IX KPallHiMHU IOIyAiCTaMH.

7KpimToro, 6iAbur rAM6OKi IPHYMHI HeraTUBHUX HACTPOIB II0AO OiXKeHI|iB He 000B3KOBO OB s13aHi
3 pacusMoM 4u kceHopobiero. ITposiB cipaBeAAMBOTO CTaBAEHHSI Ta BUSIB COAIAQPHOCTI 3 iHO3eMIIsIMH
MOJK€ PO3IIiHIOBATUCD K HECIIPABEAAUBICTD MOAO KYABTYPHO-MapriHaAi30BaHUX Ta iHIIMX yPa3AHBHX
IPYII HACEAEHHSI, 0COOAMBO B IOEAHAHHI 3 BpaXKeHHSIM IIPO Te, IO Lji rpynu 6epyTs Ha ceOe 6iabIIicTD
BUTPAT, [IOB SI3aHAX 3 TPHCY THICTIO He3HAKOMITiB (MeHIIa 3apmAaTa, MeHIIe pO60InX MicIb, TOCHAEHA
KOHKYpeHIIisl TOIo) y cBoift kpaini. [Ipo mepexonause CIPOCTYBAaHHSA OCHOBU TAKMX CTPaXiBiAeThCA
y pobori Axuaaian Bpox: Gillian Brock, Global Justice (Oxford/New York: OUP, 2009), 196.

§ David Owen, “Human Rights, Refugees and Freedom of Movement,” Journal for Human Rights/
Zeitschrift fiir Menschenrechte Vol. 8 Issue 2 (2014): S0-65.
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MIHHOCTI, MU PiBHi y TOMY, IO HAAXKHMMO AO EAMHOI AASL BCIX MOPAABHOI CIIBAPY>XHOCTI.
JKoaHa AfoAMHA He MOXKe OIMHHTHCS HIDKYe CTAaHAAPTIB Oe3meky, 1o 3ab6e3medyioTbest
YHIBEPCANLHOW MOPAALHOI cniBdpyscHicmio.” BBasKaeTbCs, IO MH MAEMO MOPAAbHi 0006 93Ku
00He 14000 00H020: 3a36uaii idemuvcs NPo MopasbHy 3a60poHy 3anodireamu wkody OAHE OAHO-
My (neminem laedere), are Takox mpo MopaAsHuil 0606930k donomazamu opAHE OAHOMY
y BUIIAAKY CepIHO3HOI 3arpo3H, sIKIIO Ije He [I0B I3aHO 3 iICTOTHUMU BUTPATAMU AASI THX, XTO
nparHe 3ano6irtu 3arposi. HerarusHa 3a60poHa Ta BiAIIOBiAHA ITO3UTHBHA BUMOTA IIOXOASITh
i3 AyMKH CTOIKIB i XpucTHsH Ta Yepe3 Llurepona,'® y Tiit uu iHmii $opmi OTPUMYIOTH IIO-
AQABIITHI PO3BUTOK Y BICHHIX BeAUKHUX Ppirocodis cyyacHocTi, Bia Iporis Ta ITydpenpopda
Ao Kanra. Sk My 106a4uMO, OAHAK, I1i 060B’SI3KM He MOXXYTb Oy TH BUKOHAHI IHAUBIAYaABHO,
KOAU MM CTHKA€EMOCD 3 BEAMKOIO KiABKICTIO CKAQAHHX CHTYaLiil. BoHu MaroTs 6yTH omocepea-
KoBaHi iHcTUTYListMu. KpiM TOrO, I1i 060B’13KM, SIKi MU CITOYATKY CIIPHIMAEMO SIK 3aCTOCOB-
Hi AO iHAUBIAIB, HAOYBaIOTh 0COOAMBOrO XapaKTepy Ta MOTEHINAAY, SIK TIAbKHM MU 6a4HMO X
y KOHTEKCTi KOAeKTHUBHOI ITOAITHYHOI il Iaes 6a30BOr0 AFOACBKOTO IHTEpecCy, AKUI MM BCi
ITOKAMKAHi ITOBaXKaTH, CTA€ HECKIHIEHHO CKAAAHOIO Ta HOPMAaTHBHO BaXKAUBOIO, OCKIABKHI
IHTepeCH AIOAUHYU MAlOTh 6YTI/I 3axXHMIIeHi He TIABKY BiA 3a3iXaHb iHIIMX IPUBATHUX iHTEPECIB,
SIKi € YACTMHOIO CIIIAPHOTO COLIIAaABHOTIO CBITY, aAe M Bip BHINOI, AOMIHYIOYOI Hap AIOABMH,
AEpKaBHOI BAAAU.

Koau Myt 06roBoproeMo 6iabil HIMPOKY IPObAeMy iMMIrpanii Ta OiAbIIl KOHKPETHY IIPO-
6aeMy GixkeHIIiB, MU MAEMO YCBiAOMAIOBATH, IO TaK 3BaHA Mirpariitaa kpusa (kpusa 6ixen-
11iB) — Il He SBHIIe, sIKe IPHAETIAO 3 KOCMOCY Ta CTAAO BHYTPIlIHbOIO MPOGAEMOIO, 3 IKOIO
MU MaeMO OOPOTHUCS, po3pobasiouu cmpamezii nonepedxenus ma saxucmy. Mu He MO>KeMO
PO3TASIAQTH Ta BUPIITYBaTH IeBHi pyHAAMEHTAAbHI IIMTAHH, SKi TAKOXK CTOCYIOThCSI IHITHX,
TaK, HibU B0HU He € CYO EKMAML, A € Auute NPUHUHAMU LUX npobaem. I npocmuil paxm mozo, ujo
MU diemo SK KoAeKMUS, He HA0AE HAM MOPaAbHOI nepesazu. KOAeKTHBHUII eroizM, cAirmoTa A0
HOTpe6 IHIIMX AFOAEH Ta KaXAWBI CTEPEOTHUIIN iHOAI 3HAXOAATD BTIACHHS B iael (i MpPaKTH-
ui) 060B’513Ky Ta COAIAQPHOCTI IOAO HAIINX CIiBIPOMaASH. APTyMeHTAIlis BUTASIAQE IIPH-
OAM3HO TaK: MACOBe BTOPTHEHHs iHO3eMIJiB 3 iHIIO0 KYABTYPOIO Ta iHIIO peaAirieio mo-
pyuIye 6aAaHCH, 3arpOXKye COLIAABHIM 3I'yPTOBAHOCTI, 3a6Hpae po6OTy Ta BUTpadaE pecyp-

° IIpo HeoOXiAHICTD Ta IpaKTUYHUI BHeCOK BusHaHHsI Ljiel iael aouB. Kpicrin Kopcraapa: Christine
Korsgaard, The Sources of Normativity (Cambridge: Cambridge University Press, 1996), 90-130.
Kopcraapa pesromye Tak: «SIKIjo My He pO3TASIAQEMO HALIY AFOASIHICTD SIK HOPMATHBHY IA€HTUYHICTB,
JKOAHA iHIIA HaIlla iAeHTUYHICTh HEe MOXKe 6yTH HOPMaTHUBHOIO, i TOAI MM He MOXX€MO MaTH IiACTaB
AisiTu B3araai. Tomy MopaabHa ipeHTUYHICTD HeMuHy4a» (c. 129-30).

1° Cicero, De Officiis, 1, 23-24.; Cicero, On Obligation (Oxford: OUP,2001), 10. Kpuruuse o6ropopenss
LIMLIepOHIBCHKOTO MiAX0AY AUB. y: Martha Nussbaum, “Duties of Justice, Duties of Material Aid: Cicero’s
Problematic Legacy,” Bulletin of the American Academy of Arts and Sciences Vol. $4,No. 3 (Spring, 2001):
15ff. Hyccbaym kpuTuxye 3HeBary Liunepona A0 BIAARAEHUX HY>XKAEHHUX, i 1070 [lepeKOHAHHS, [0
Ha HAAQHHA MaTepiaAbHOI AOTIOMOTH MOKe PO3PAaXOBYBAaTH AHIIe «GAH3bKHIL i AoOporuit> (ut quisque
erit conjunctissimus), 32 BUHSITKOM BUIIAAKIB, KOAH IM MOXXHA AOTTIOMOI'TH 6€3 BUTpaT (sine detrimento).
Hyccbaym cTBepasKye, mo Briaus Llunepona Ha 3aXiAHY TPaAHLII 0 MOPaABHO-TIOAITHYHOI pir0coil
OyB Ay>Ke 3IyOHHM L[OAO L{bOTO.
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CH, MAPUBAE PeAirifiHy Ta KyAbTYpHY OAHOPiAHICTb, HOTANOAIOE HeBH3HAYEHICTh Ta
HEBIIeBHEHIiCTb, BiA SKUX IOAHS CTPAKAAIOTH AIOAU. TOMY Aep>KaBa IIOBUHHA 3aXUCTHTHU HAC
BiA IJUIX HebeaIek Ta 3arpo3. AAsl KOroch Ije He caMooueBUAHI icTuHn. HesaaexHo Bip Toro,
CKiABKHM ITPO6AEM Ta HeBU3HAYEHOCTEH MH BBAXKAEMO HACAIAKAMH IPHCYTHOCTI ODKEHIIiB,
JKOAHA 3 HUX He MOXXe 3aTbMaPUTHU TOH PaKT, IO Oi>keHIIi — X04 SIK 61 MM X BU3HAYaAU'! —
«IIepecAipyoThCs» y posyminHi JKenescokoi korBennii 1951 poxy, i wepes me, kum sonu
€ abo y ujo onu sipams (/\xxeitvc TeTeBeit), cxoxke, MiAAQIOTbCS CePi1O3HOMY pU3HKY. IHakme
BOHH He MTiAAQBAAUCS 6 HebesmeKkaM CBOiX BipgariaymHIx Opicceis, mob AicTaBaTHCS HAIINX
6eperis un kopaoHiB. To 3 goro Ham movaTn?

IV. BHYTpilWwHbONONITUYHI 060B’A3KM Ta HaLi BiAHOCUHM 3 iIHLWIUMU

ITouneMo 3 HEOOXIAHOTO YTOUHEHHS, 110 0A3yEThCsI HA ASSIKUX BIAOMUX i YaCTO PeTPaHCABO-
BaHUX ipesax. Sk yaeHn AEMOKPaTHYHHX CIIIABHOT, MM CITPaBAL Ma€MO 0c06AUB] BINAHOCHHH,
000B s13K¥ Ta 30008 sI3aHHSI' > IepeA HALIMMY CIIIBIPOMAASHAMHY Ta AEMOKPATIYHOIO AEPXKABOIO.
My MO>KeMO TOBOPHTH LIPO 8HympituHbonoAimuuni 0608s3ku." L1i 0cobANBI B3aEMOBIAHOCHHI
HAAQIOTh HalIUM CILiBrPOMaASHAM ITPIOPUTET MOPIBHAHO 3 yCiMa iHIIMMY, Y HU31H muTaHb. LTi
B3a€MO3B SI3KH IIOSICHIOIOTB, YOMY MU He 30008 sI3aHi HacamIrepes, 6OpOTHCS 32 3aXHCT AIOAEH,

Y Q¢initine Busnauenns aus.y XKenescokiit konsennii (Kousermismpo craryc 6ixennis 1951 poxy)
Cr.1-A.§§ 1,2. Aesxi aBTOpH BBaXXaIOTh BU3HAUEHH S, ToAaHe Y KOHBeHIIi1, 3aHAATO BY3bKHM.
Aus. David Miller, Strangers in Our Midst: The Political Philosophy of Immigration (Cambridge, Mass/
London, UK: Harvard University Press, 2016), 78.

2YypoBa akryaaisanisuiei remu npepcTaBaeHay Aian Asxxecke: Diane Jeske, “Special Obligations,” in
The Stanford Encyclopedia of Philosophy, ed. Edward N. Zalta (Spring 2014 Edition). TyT s 30cepeaskytoch
HacaMIlepe Ha CIleljiaAbHUX 3000BSI3aHHSIX y IIPABOBOMY Ta MIOAITHYHOMY KOHTEKCTi. 3BHYANHO,
0c00AUBi 3000B’I3aHHSI TAKOK MOXYTbh BUHUKATH y CIMEHUX BIAHOCHHAX Ta APYXKOi.

13 TepMmin «BHYTpilIHbOIIOAITHYHI 06OB3KU >, AKUM 51 BHKODPHCTOBYIO TYT, Ma€ epeBary mopiBHAHO
3 TEPMIHOM «acCOLiaTUBHI 00OB’I3KU>, OCKIABKHU BiH He mepepbadae PaKTHIHOTO BiAHOLIECHHS,
TaKOro SK CIIOPiAHEHHS, Apy){(6a 9H AKach eMolifiHa izeHTHiKania. HaroaromyeTpcsa msupme Ha
IOPUANYHOMY Ta IIOAITHYHOMY 3BI3KaX, a He HA MOPAABHOMY 3000B SI3aHHI, Ij0 BUITAUBAE 3 pAKTHIHOTO
BipHOmEeHHs. AeBip Miaaep, 3 iHIIOro 60Ky, mpuAiAsie 0COOAMBY yBary HaljiOHAABHOMY aCIIeKTy
CreniaAbHUX BIAHOCHH, HaIliOHAAbHIN IA€HTUYHOCTI Ta il KyABTYPHiNl OCHOBI, IO iX BiH BBaXkKae
Ay>Ke BaXKAUBUM YUHHUKOM coAipapHocTi criasroTi. [Top.: Miller, Strangers in Our Midst, 26. Illopo
kAacuyHOI mo3uii Aous.: Ronald Dworkin, Law’s Empire (London: Fontana Press, 1986), 195 ff.,, aae
TAKOX HaA3BHUYalHO BaxAuBi po6oru Cemmyens leppaepa: Sammuel Schefller, Boundaries and
Allegiances (Oxford: OUP, 2001).

AesixiaBTopH, Taki ik MiaAep, FOBOPSITb PO «IIaTPIOTHYHUI IPiOpUTeT>, a iHmi, Takisik AHHa CTiALl
(Anna Stilz, Liberal Loyalty, Freedom, Obligation and the State (Princeton Oxford: Princeton University
Press, 2009), BiapQI0Tb lepeBary TepMiHy «IPUIYIIEHHS mOAO ocobanBocreit>». HopMarusuuit
XapakKTep TaKUX 00’€AHAHD He BUIIAMBAE AHIIE 3 CAMOTO $aKTy HASIBHOCTI 06’€ AHAHHSI, TICHIX
3B’SI3KiB, PO3IIOAIAY POAeil, CliAKyBaHHS 4n 06MiHy. Habararo 6iAbur BU3BHAYa ABHUM € TO $AKT, 1110
UAETHCA IIPO BIABHUX Ta PIBHUX IPOMAASH, SKi B3AEMOAIIOTD Y CYBepEHHIN, BIAbHIN Ta He3aAeKHIM
AEMOKPaTHUYHIHN CIiABHOTI.
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SIKi He € HAIIMMY CIIBIPOMAASHAMY,* CIIAQIyBATH [TOAATKY B IHIII KpaiHi, HDK Hallla BAACHA,
M ATPUMYBATU CHCTEMY 3aTaABHOTO MEAUYHOTO Ta COLIAABHOTO CTPAXyBAHHS AASL IHITHX AIOACH
a60 AASL OCib, SKi He € YA@HAMHM HaIOl HALiOHAABHOI Ta MIOAITUYHOI CITIABHOTH. KpiM HaIIol
AYOACBKOI IIPUPOAH Ta 30008 A3aHb, 5IKi 3 Hel BUIIAMBAIOTD (He HIKOAMTH HIKOMY, AOTIOMaraTu
GAYDKHIM Ta OBaKATH OCHOBHI IIPaBa AIOAMIHH CKpi3b, A€ Iie MOXKAHBO), MU He 06O0B SI3KOBO
TIOAIASIEMO 3 YCiMA AFOABMU Ha 3€MAi CITIABHY COLIIAABHY, KYABTYPHY Ta IOAITHYHY MeTy'® — X04a,
SIK AIOAVI T2 KOAEKTHBHI yTBOpeHHS (AepykaBu, COLiaAbHi Ta podeciiii 06 e AHAHHS) MH MOXe-
MO YYAOBO IIATPMMYBATH IIPUBATHI YM KOAEKTHBHI BIAHOCHHH, SIKi BUXOAATD 3a MEXi Hallol
MOAITHYHOI CIIABHOTH. SIK YAeHH A@MOKPAaTHYHOI IOAITHYHOI CIIIAPHOTH HacaMIlepeA MU
3000B’s13aHi IOBAXXATH Ta MATPHMYBATH OAMH OAHOTO i, 3BUYAIHO, He TIOPYIIyBaTH 3aKOHH
HaIllOl AEMOKPATUYHOI A€pPKaBH. S BBaXKat0 IPAaBUABHUM, 11O, IK TPOMAASIHHM AEMOKPAaTUIHOI
CITIABHOTH, 3BKAF0YX Ha BCi 1i CAAOKi CTOPOHH, BHY TPILIHi pO30DKHOCTI Ta HEAOCKOHAAOCTI, MU
00’€AHaHI B OAMH CITABHMIT IIPOEKT, Y SIKMI MU BCi TOBUHHI pobuTn BHecoK. Takoi eAHOCTI MU
HE MA€EMO 3 XOAHOIO IHIIOIO TPYIIOK0 Y CBIiTi, HE3BAXKAIOYM HA T€, 1[0 MM MOXKEMO OAHOYACHO
(i, HaitroAoBHilIe, BIABHO) 3HAXOAMTHCS y Pi3HUX BUAAX BigHOCHH (Apysk6a, podeciitni KoH-
TaKTH, CTIABHI KyABTYPHI iHTEpecH TOW0) 3 IHIMMH, XTO He € HAIMMH CTBrpoMassHamu. Lle
He AMIIle IMTaHHA PpakTy. [POMaASHCTBO y BIABHOMY CYCITABCTBI AO3BOASIE HAM SKUTH 3 iIHIIUMU
ATOABMH SIK 13 CB0IML, IITO HEMOXKXAHBO OYAO 6 peaAi3yBaTH B IIOAITHYHO ACLIEHTPAAIZ0BAHOMY Ta
KYABTYPHO-KOCMOIIOAITHYHOMY mpocTopi. Hami mpasa Ta cBo60A GOpMYIOTBCS Ta rapaHTy-
I0ThCS Y MOAITUYHOMY CepeAOBHII, 11032 SKUM HEMOXXAUBO IIOBHOIO MipOIO PO3KPUTH HaIll
AroAChKHI ToTeHIfiaa. Hama mpupoana cB060AQ, Hatmi ITpaBa — OCHOBHI Ta ITOXiAHI — HE MOXKYTb
MECAUTHCS A0CIMpaKmHo, a TOBUHHI 3aXUIATHCS SIK YACTUHA CIIABHIX, ACTITHMHIX iHCTHTYTiB.
LTe Tako)x Ma€ BayKAMBE 3HA9EHHS y CEHCI TOTO, SIK MM IIOBUHHI TAYMAaqUTH IIPAaBa AIOAUHU.

' Ham, I IpU30BHUKAM, 3BUYANHO, AOBEAETHCS BECTH OOOPOHHY BiliHy Ha 601ji COI03HHUKIB a60
OparTu y4acTb y BiAITOBiAHI BiiCbKOBIi Olepalii, o6 BpSATYyBaTU eTHIYHY YU PeAirifiHy rpymy Bip
TEeHOLIUAY.

'S 3BUYaiiHO, Ije IUTAHHS AO IEBHOI Mipu cymepedanBe. IIpeACTaBHUKY TaK 3BaHOI'O YUCTOTO
KocMmomoAiTuarOro Tabopy (3oxpema, Tomac [Torre, Caiimon Keitni, Aapea Moaenaopd Ta inmi
(AI/IB. BHHOCKY meqe) BBA)XAIOTh BUMOI'H CIIPABEAAMBOCTI 3aCTOCOBHUMH AO raobaabHOI 6a30B0i1
CTPYKTYpH, cnoc06y CTPYKTYpPYBaHHS rao6aAbHUX IHCTUTYIIiM, TOAL K 6iAbII MOMipHi KOCMOIIOAITH
(oco6amnBo Tomac Hareab) BBaXatoTh, 0 aeAIOBAaHHS AO CIIPABEAANBOCT] MOXKe 3aCTOCOBYBATHCS
AMIIIe Ha BHYTPIilIHbOMY PiBHi Mi>X rpoMaasiHaMu. 5l CXHASI0OCh A0 OCTAaHHBOI TeHAEHIIi], IKy OCTaHHIM
vacom saxumarTh Axon Poas (John Rawls, The Law of Peoples (Cambridge, MA: Harvard University
Press, 1999)), ®iainn ITerri (Philip Pettit, “Rawl’s Peoples,” in Rawls’s Law of Peoples, ed. Rex Martin
and David A. Reidy (Mass/London: Blackwell, Malden, 2006) i Tomac Hareas (Thomas Nagel, “The
Problem of GlobalJustice,” Philosophy and Public Affairs 33(2) (2005): 113-47).T1op. i3 Leif Wenar, “Why
Rawls is nota Cosmopolitan Egalitarian (draft),” in Rawls’s Law of Peoplesi Konstantinos Papageorgiou,
“Cosmopolitan Citizenship ina Complex World. Arguments for an Impure View,” in Athenian Legacies
European Debates on Citizenship, ed. Paschalis M. Kitromilides (Firenze: Leo S. Olschki, 2014),425-48,
Kostas Koukouzelis, “Liberal internationalism and global social justice,” Journal of Global Ethics 5:2
(2009): 97-108. Taxox aus. Konstantinos Papageorgiou, War and Justice, A Political Philosophy for
the World (in Greek) (Athens: Polis, 2008).
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3apa3 Ba)XKAUBUM IIUTAHHSAM € Te, YU MAEMO MH, SIK YACHH A€MOKPATHYHOI IOAITHIHO]
CITIABHOTH, SIKIIJO He TaKi X caMi, TO ITOAIOHI 30008 sI3aHHs ITepeA TUMH, XTO He € YAeHAMU
Hawol criAbHOTH.'® OOMEKYI0UHCh LiASIMHU L€l CTATTI, 5 IPHUITYCKAIO, 1[0 MU HE € aHi Ipo-
MaASIHaMHU rAo6aAbHOL AEP>KaBH, aHi YACHAMH 6yAb—5{Ko'1' IHIIOI TAOOAABHOI CUCTEMU i3 Ae-
LIeHTPAAi30BAHIM, PO3APOOAEHUM CyBepeHiTeTOM,'” i 5T He BBOXKAI0 OOIPYHTOBAHUM Te, IIj0
IPOMAASIHU Pi3HUX AEP>KaB IMIOBUHHI CTAaBUTHUCS OAMH AO OAHOTO SIK AO YAEHIB EAUHOTO
rA06aABHOTO CyBepeHiTeTy a60 6YAb-SIKOI iHIIOI CHCTEeMH AOIIOMIXHOTO AOKAABHOTO Ta
rA06aAPHOTO KOHTPOAIO.

TyT, 3BU4aiiHO, MOXKHA 3aIlepeYUTH: AKIIO Iie TaK, TO YM He HAAAEMO MH TaKHM YHHOM
HOPMaTHBHOIO 3HaYeHHs TOMY BUIIAAKOBOMY QaKTy, IO MU HAPOAMAMCS IPOMaASHAMHI
AepkaBu A abo aAepskasu B, 3 yciMa BIAMIHHOCTSMUY, SIKi 3 IIbOTO BUIAMBAIOTH? SIK 3a3Hava-
AOCs paHillle, HAC YCix 06’€AHYE Te, 1[0 MU HA3HBAEMO <« CIIIABHOIO MOPAABHOIO IIPHPOAOIO>,
i ToMy MU pisni y 1IboMy. AAe HeMa€e CEHCY BUCYBATH SIK erga omnes abCTPaKTHI MOPaAbHi
BuMorH (SKuMu 6 BOHHU He 6yAn) Ta BIATIOBIAHI 000B’s13KH, 5IKi IIepeAbOayae HalIa «CITiAbHA
IPUPOAA> K IHTEAEKTYaAbHO Ta eMOLIIMHO PO3YMHUX iCTOT; i, IO Ile Ba>KAMBO, I 000B’43KH1
He MOXyYTb OyTH 3abe3redeHi 6e3 rapaHTiil 3aXHCTy AeMOKPATUIHOI Aep>kaBi. OKpiM Toro,
1[0 MH € AFOABMH T2 MOPAABHUMU Cy6 €KTaMH, MH Takoxk € (i 30608 s13ani 6yTH!) rpoMas-
HaMU KOHKPETHHX AE€PXKaB, a Ije O3HAYAE, IO, OKPIM IIPaB AIOAMHH, MH MA€EMO II€BHI 0C006-
AVBi IIpaBa Ta 0008’ s13KH, 5Ki He CTOCYIOTBCS BCIX AFOAEH, AA€, SIK IPABUAO, iCHYIOTb — 3 IIEB-
HUMH [IEPEAYMOBAMU AETITUMHOCTI — YHACAIAOK 3B SI3KY TPOMAASIH i3 CBOEIO AeMOKPATHIHOI0
Aep>kaBolo. AAs ITbOTO € BaroMa npuduHa. 3a caoBamu diainma Ilerri,

CIIPOIEHU I KOCMOIOAITHYHHI aPI'yMEHT IIPO T€, IO AePXKaBH MAIOTh TaKi X 060Bs3KH
nepep iHITMMM HAPOAAMH, K i lepeA BAACHUMH, HEXTY€E TUM GaKTOM, IO A€PHKAaBH € KOPIIO-
PaTHBHUMH OpPraHaMH, yIIOBHOBA)KEHMMHU HA 3aCTOCYBAHHSA MPUMYCY, i [0 1[efl apryMeHT
MO3Ke I ATPIMYBATH iA€H0 IIPO IPUMYCOBY OAArOUHMHHICTD: iA€0, 3riAHO 3 IKOIO AeprkaBa Oe3
AO3BOAY I'POMaA S H BUKOPHCTOBYE I'POIII, IKi OTPUMYE Bip HUX, 3aAAS AOCATHEHH I METH, KA
He CXBaA€HA 32 3araAbHOAEPI)KABHUMMU CTAHAAPTAMH. "

Tomy MOMHMAKOBO BBaXKATH, IJO BUXiAHUM ITyHKTOM (B iael HamuX 30608 A3aHb IMOAO TAK
3BAHMX «AQAEKHX {HIIMX >, SIKi BXKE He € TAKIMHU AAAEKHMH) € IePeAik MOPaAbHUX 060B SI3KiB,
aApecoBaHUX iHOU6idyaibHO BCIM HaM BiA YCiX HAC, SIKi IPOCTO BUKOHYIOTHCSI KOAETIaABHIMU
yCTaHOBaMH, IO iX MU 30608 s3aHi (3aAe5KHO, 3BiCHO, Bip HAIUX MOXKAUBOCTE) CTBOPIOBA-
TH Ta mATpuMYyBaTH. S AyMaro, o Takuit 00pa3 yKpail po3AyBae CEHC iIHAMBIAYaABHOTO
MOPAABHOIO 06O0B’SI3KY, i 11e TAPAAOKCAABHO Harapye POCTUI yTUAITapHUI miaxip.'” B in-

16 HacnpasaiMu, K OKpeMirpoMasiHY, € BIATIOBiAAABHUMH 32 IIATPUMKY HOAITHKH T BIATIOBIAHUX
MO3HIIiM HAIIOI AEMOKPAaTUYHOI CIIIABPHOTH.

17 Aemjo nipo neit Briaus Aus. y: Thomas Pogge, World Poverty and Human Rights, Polity (Cambridge,
UK/Maldon, Mass., 2002), 168-95 and Simon Caney, Justice Beyond Borders (Oxford: OUP, 2005),
148-88.

18 Philip Pettit, Just Freedom: A Moral Compass for A Complex World, Norton (New York, 2014), 184.
19 51 AyMaro, o B iHIIKI CIIOCIO 110 TEHAEHIIII0 BIATBOPIOIOTH OAMCKYYi Ta Hapuxarodi poboru ITirepa
Cinrepa (aus. fioro ocrantio po6oty The Most Good You Can Do (Yale: Yale University Press, 2015). Hame
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CTHTYLiiTHO Hec$OPMOBaHiil cepi Anire MOpasbHUX 0608 3KiB (i BiAIIOBiAHO TIpaB) mo-
PIBHSIHO A€TKO YSIBUTH TPAHCYOPMAIIiI0 MOKAUBOTO B 000B I3KOBE, OAHAK AMIIIE AEMOKpa-
THYHA AePXKaBa Ma€ BAAAY Md AeTiTUMHi OBHOBaXkeHHs (aBTOpHTET!) BUKOHYBaTH Micito
3aXHUCTY Ipas i cB060A. >

OTxe, aAbTepHATHBA, Ky MH ITyKAEMO, He 000B'I3KOBO MA€ 0a3yBaTHCh HA YHIBEPCAABHUX
000B’s13KaxX yCix mOAO BCix. S BBaXKaro, 110 Kpaille MUCAUTH B PAMKaX CHCTeMH CyBepeHHUX
AEMOKPAaTHYHHX AEPIKaB, SKi B OCHOBHOMY MalOTh Ha MeTi CTBOPUTH Pa3OM 3 IHIIUMH A€P-
>KaBaMU 3araAbHONIPUMHATHI MPEACTaBHUIIbKI IHCTUTYIIL, 3AaTHI CIPUATU MUPY Ta IPOLBi-
TaHHIO y cBiti. Yepe3 o6MexeHi MOXAMBOCTI BHUKATH Y CYTb L€l AMCKYCl, s XOTiB 61 I10-
3HAYUTH, IO BUXIAHOIO TOYKOIO 51 OOMPAI0 KOHIIEMII0 2i0pudH020 JeprasoopieHmosanozo
Kocmonorimuamy (a He YUCTOTO MOAITHYHOTO KOCMOIIOAITU3MY) i IPHITYCKAI0, IO KPiM
6e3yMOBHHX IIpaB i 000B’5I3KIB, SIKi MH MAEMO SIK AIOAM CTOCOBHO iHIINX AIOA€H, ICHYIOTb
TaKOX OKpeMi 30008 s13aHHSL, 200, 1[0 Kpallje, BHYMPiuuHbONOAIMUHHI 0008'93K1U, OCKIABKU MU
OAHOYACHO € TPOMAASHAMY, YACHAMU KOHKPETHHX IIOAITUYHUX CITiABHOT. L]e He 03Havae, mo
HaIlli CIiBIPOMAASTHUA KOPUCTYIOTHCSI A0COAIOTHUM TIPiOPUTETOM LJOAO BCiX ITYHKTIB; I1e
IPOCTO O3HAYAE, 1[0 BOHU KOPUCTYIOTHCS OIABIIMMU ITepeBaraMHu IOAO IIeBHUX MOMEHTIB,
TOMY KOCMOIIOAITHYHMM ITIAXiA HE MOXe 6yTH YHUCTUM, a € I‘i6pI/IAHI/IM, TO6TO BiH MOBUHEH
BPaxOBYBaTH TON $aKT, [0 MM MAEMO AOCTATHI MiACTaBH OYTH 3B s3aHHMH IT€BHUMHU
3060B’I3aHHSMH SIK TPOMAASIHU CyBepeHHUX AepskaB. [IpoTe Toi PpaxT, 1o MU MAEMO BHY-
TPIIIHbOIIOAITHYHI 3B'SI3KH i3 CIIBIPOMAaASHAMY, SIKi BIADI3HSIOTBCS BiA MOXKAUBHX [1032-
CITIABHOTHUX 3B SI3KiB, TATHE 3a COO0I0 I[OCh biabine. My MOBMHHI 3HAMTH CIOCIO MOSCHUATH,
4OMY MU MaEMO OOOB sI3KHU [IePeA THMH, XTO He € HAIIUMH CITIBIPOMAASHAMH, OKPiM OCHOBHHX
060B’A3KiB, IKi MU MaEMO SIK AFOAU nepeA AFOAbMH.

Ga’KaHHS AOIIOMAraTy IIOHAA T€, IO BiA HAC BUMAraeThCsl, 3BUYAIMHO, 32 A€KHUTD BiA HAIIOTO PO3CYAY Ta
Mag€ 3a0X04yBATHCh, 0COOAUBO SIKIO MU TOTOBI II0XKEPTBYBATH CHAOO, €HEPTi€I0 Ta IHIIMMI KUTTEBO
BaXXAMBUMH PeCypCaMH, Y0T0 HiXTO He 0UiKye Bip Hac. AiimoHap BAacHi 000BSI3KU € CXBAABHHUMH, A€
He 060B’s13k0BIMH. OpAHAK HabaraTo NpoOAEMATUYHIIINM € CXBAACHHS SIK 00OBSI3KOBOI'O IIPaBHAQ
IOAO BUKOHAHHS IHAUBIAYaAbHOI'O 06OBSI3KY AOIIOMATraTH i3 3aCTOCYBAaHHSIM AOAATKOBHX OCOOUCTUX
pecypciB AAs TOAOAQHHS TA06aAbHOI 6igHOCTI. ITiATpHMKa Takoro 060B3Ky 0O3HAYaTUME BTPATy
cBobopan BUKOPHCTAaHHSA HAIINX iHAUBIAYaABHHMX PECYPCiB AASl AAPTEPHATUBHHUX KOHIIETII ik 6aara.
2 JycTi KOCMOIOAITH He PO3LIiHIOTD YHIBEepCaAbHI IIpaBa Ta 060BS3KH SK TaKi, IO IPOroAOLIeH]
B IIOAITMYHO CTPYKTYPOBAHUX BIAHOCHHAX, 3aKAAACHUX Y TPAAHULII0 HAPOAHOTIO CyBepeHiTeTy;
HATOMICTb BOHU PO3YMiIOTh IX sik abcTpakTHi BuMor. L]st ay>xe crenugivsa mporaAnHa 6iAbII ICKPaBo
BHPAXKAETHCSI | MOCHAKOETHCSI TUM, IO YUCTUM KOCMOIIOAITAM He BAAAOCS PO3POGUTH IePeKOHAUBY
Teopito rao6aabHOI piBHOCTI. [XHift erasiTapuam, mo He 30BCiM AUBHO, 3A€ThCS, TPHBABAIOE MOAEAD
3araAbHOIO 6AAaTOAEHCTBA, HEAOOLIIHIOKOYH, TAKUM YHHOM, piBHY CBOGOAy Tanpasa. HarBaxxaunsimi
MPUXUABHHKH «YHCTOTO KOCMOTIOAITH3MY > (He3BaKal0ur Ha YUCAEHH] «BHYTpilHi» po36ixxHoCTi):
Charles Beitz, Political Theory and International Relations, with a new afterword by the Author (Princeton,
NJ: Princeton University Press, 1999); Thomas Pogge, World Poverty and Human Rights (Cambridge,
UK/Malden, Ma: Polity, 2002); Darrel Moellendorf, Cosmopolitan Justice (Boulder: Westview, 2002);
Martha C. Nussbaum, Frontiers of Justice: Disability, Nationality, Species Membership (Cambridge, MA:
Belknap (Harvard University Press, 2006), 273-324; Caney, Justice Beyond Borders (Oxford: OUP,
2005), 63-147; Gilian Brock, Global Justice (Oxford/New York: OUP, 2009).
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V. Mexi nonomoru AK iHauBiayanbHoro MopanbHoro 060B’aA3K
y p y

SIkio B3siTH iAeaAbHE GAueHHS CBITY, SIKMI CKAAAAETHCSI i3 HE3aAEXKHUX i CyBepeHHUX
AEMOKDATHYHHX AepxkaB (260 «KOHpeAepaLiil»> TaKuX AepkaB),”! y AKX XUBYTb BiAbHI
1 piBHOIIPaBHi I'POMaAAHH, 1 AKIIO IMPUITYCTUTH, IO HAM IOMIACTHAO XXHUTH CaMe Y TaKik
Aep>KaBi, o came MU 30608 s3aHi 6DkeHIsIM i oMy ?* [To-mepire, Mu 30608 s13aHi mepep
HUMH y CHAY TOTO (aKTy, [0 BOHH € AIOACBKUMHE icToTaMu. SJK 6yAO CKa3aHO paHile, MU
30608’ s13aHi nposeAsmu abcosommy nosazy 0o AOUHU Ma ii 0CHOBONOAONCHUX NPAB, AAE TAKOXK
AOIIOMAaraTH B HAA3BUYAMHIN CUTYallil, HE3aA€KHO BiA TOTO, € AKOAWHA HAIIMM CIIIBIPOMaAs-
HHHOM 4H Hi. SIK 4yp0Bo BucAoBuBcs IMMmanyia KanT y cBoiit npani «OcHosu memagizuxu
MOPAALHOCI>, IKOU OATAYKICTD AO IHIIOTO CTaAQ yHiBEpCAABHUM 3aKOHOM, AFOACBKA paca
MOTAQ 6 BISKUTH, aAe GyAO 6 SIBHO CyIIepedAMBUM AASL HAC SIK PALJiOHAABHUX iCTOT BBaKaTH
(«xoriTu> ) 6afiAyXiCTb AO iHIIOT AFOAUHHU yHiBEpCAABHUM 3aKOHOM, TOOTO PABHAOM, SIKE
He Ma€e BUHATKY.”> HeMOXXAMBO, 06 MM «XOTIiAM> XHUTH Y CBiTi, KepOBAaHOMY TAKMMH IIPUH-
IIUIIAMH, i TOMY MU He MOXKeMO 0aXXaTH, 106 Take IPABUAO 3aCTOCOBYBAAOCS SIK MipHAO
Hamux Aiil. ToMy o KoXXeH 3 HaC MO>Ke KOAMCh OITMHUTHCS B TAKOMY CTAaHOBHIIi, B IKOMY
HaM 6YAYTI) HOTpi6Hi AXO00B, CHiBYyTTS Ta AooroMora inmux. Heposymuo 6axxaTu MUPHUTH-
Cs1 3 TaKoIo cuTyariero. SIk 61 TaM He 6YAO, KOAU MU CTHKAEMOCS 3 CHUTYALIi€I0 KPAMHbOI Ta
rocTpol moTpebu iHINX, MU IIOBUHHI ALSITH, a IPUKAAA ODKEHIIIB, SIKUX MU MOXKEMO iHTYi-
THBHO BB)KATU AIOABMH, SIKi OOIPYHTOBAHO HAMATAIOThCS YHUKHYTH 3aTPO3AUBOI CUTYaIjii,
3AQETDCS, MAIIAAQE TTiA L€l IPUHIKIL Y HAC € MOPAAbHULL 0008930K NOPSMYHKY TUX, KOMY MU
MOYKEMO AOIIOMOTI'TH 0€3 HAATO BEAHKOI xepTBH. Mu He MOXKeMO YHUKHYTHU CTPHUOKIB y BOAY,

2 Joao acmexTiB CIPaBeAAHMBOCTI Ta COAiAAPHOCTI B KOHpeAepalii oepxKaB AUB. IjiKaBUN Aopo601<
Andrea Sangiovanni, “Solidarity in the European Union,” Oxford Journal of Legal Studies (2013): 1-29.
2211e popMyAIOBAHHS IHKAIICYAXO€ 2i0pUdHULL, 460 IMIUAHUT KOCMONOAIMUHUL N02A0, OCKIABKH BiH
MiAKPECAIOE TOM $aKT, 0 MU IIOBUHHI AyMaTH i AiITH He AHIIIE 3 TOYKH 30Dy MOPAABHOI'O aT€HTa, aAe
13 TOUKM 30PY iIHAMBIAQ, AKHM TAKOX € TPOMAAAHMHOM MOPAABHO i TOAITMYHO BUIIPABAAHOI AEPIKABH.
> TTop. Immanyia Kant: «Hapemri, 4eTBepTHil, SKOMY SKHBETbCS AOGPE 1 IKHM 6AYUTD, IO IHITIM
AOBOAMTHCA 6OPOTHUCS 3 BEAMKMMHU TPYAHOIaMH (BiH MaB 61 HOBHY MOKAHBICTb AOTIOMOTTH IM), AyMa€:
AKe MeHi Aiao A0 Beporo riporo? Hexait cobi koxeH 6yAe TaKUH IM[ACAUBUH, IK TOTO X0ue BceBumHiit
a60 5K Ite BiH caM co6i MOXKe BAQIITYBaTH; BIAHIMaTH y HbOTO SL HIY0TO He GYAY, Ta I 3a3APUTH HOMY
He 6yAy; aAe i CIpUATH HOTO 6Aaron0ququ abo pomomaratu HoMy B 6iai Y MeHe HeMa€ HisAKOro
OaskaHHs1!>». 3BUYAMHO, IKOH TaKHi1 06pa3 AyMOK OYB 3aTaABHUM 3aKOHOM IIPUPOAH, AIOACHKHII PiA
Mir 61 Ay>Ke HEITOraHoO iCHyBaTH, i, 6€3 CyMHiBY, Kpale, Hi>k KOAH KO)XKeH 6asikae Ipo CIiBYyTTsI, PO
OpPUXUAbHE CTABAEHHS i IPU HAarOAl HaBiTh HAMATAETHCS TAK BAMHUTH, AA€ PA30M 3 TUM, Ae TIABKH
MO>XHa, 0OMaHIOE, 3PAAXKYE IPaBa AOAUHY UM iHITHM YHHOM IIKOAUTD AIOAMHI. AAe X04Ua i MOXKAHBO,
1110 3TiIAHO 3 TAKOK0 MaKCHMOIO MiT 61 ICHYBAaTH 3araAbHHI 3aKOH IPUPOAH, [IPOTE He MOXKHA XOTITH,
1100 TAK M1 IPUHIIKI BCIOAM MaB CHAY 3aKOHY pUpoAr. CripaBai, BOAS, sIKa IIPUILIAA 6 AO TAKOTO
BHCHOBKY, CyIepednAa 6 caMiit cobi, OCKiAbKH BCe 5K IHOAI MOXYTb OYTH BUIIaAKH, KOAHM AIOAUHA
noTpebye A060Bi Ta yYacTi iHIINX, TOAL SIK ITOAIOHNM 3aKOHOM IIPHPOAH, 1}O BUHHUK 3 1 BAACHOI BOAI,
BoHa 3a6paaa 6y camoi cebe 6yAb-AKY HaAi10 Ha AOTIOMOTY, K01 BoHa c06i 6axae (4:423). Immanuel
Kant, Groundwork for the Metaphysics of Morals, edited and translated by Allen W. Wood with essays
by J. B. Schneewind, Marcia Baron, Shelly Kagan, Allen W. Wood (New Haven and London: Yale
University Press, 2002).
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06 BPSITYBaTU AUTHHY, SIKa TOHE, HaBITb SIKIIO HAM AOBEAETHCSI 3IIICYBATH HAII ADCOAIOTHO
HOBUM KOCTIOM.

Ane g MO’KEMO MU He BUKOHYBATH Ijeil 000B’I30K iHAUBiAyaAbHO? AaBariTe TaKoX Ha
MUTD IIPUILYCTUMO, 1[0 MU MAEMO MOXKAMBICTb Ha KOPOTKHI IIPOMDKOK Yacy 3axXuuiaTu 6i-
SKEHIIiB IHAMBIAYaABHO, 3a6e3r[equaTI/1 IM DKy Ta IPUTYAOK i B3araAi IOBOAUTHUCS 3 HUMM TaK,
SIK MU XOTiAM 0, 06 A0 HAaC CTAaBUAMCH, IKOM MU ONTMHUAMCA B Till caMill curyanii. Iu nporo
aocTaTHbo? HaBiTb AKIIIO MU yCBiAOMAIOEMO CBilt 060B 430K 1 MAEMO r'OTOBHICTb OO BU-
KOHYBATH, € AesKi 0ueBUAHI TpyAHOIIi. ITo-nepuie, MOXAUBOCTI Ta pecypcu, SKUMU MU BOAO-
AleMo six mpuBaTHi ocobu, € ooMesxxeHuMU. CKIiABKH O1XKEHIIIB MU MOTAYM 6 IIPUXUCTUTH
y cBoeMy OYAHHKY i Ha sikuit TepMin? ITo-Opyze, KoAu 6araTo Aroaeit 06’ €AHaHI OAHi€I0, iMO-
BipHO AOOpPOI0 MeTOI0, HeOOXiAHA K0OpJuHAYis, OO 3yCHAASL OYAH GiAbII eeKTHBHUMHU.
Y mpoTHAEXXHOMY BHUIIAAKY iICHYE PU3UK TOTO, IO AIOAM OYAYTb MUMOBOAI 3aBaKaTH OAHE
OAHOMY, IO TIPU3BEAE AO TOTO, IO 3aTAABHI IliAl He 3MOXyYTb OyTH AOCATHYTI. [To-mpeme,
PO3IOAIA 0OOB’SI3KIB 3 IIOPATYHKY Ta AOIIOMOTH Ma€ OyTH CIIpaBeAAUBUM. SIKIO MU AOTIO-
MO>eMO 6iAblIe, HiXX MU 30608 13aHi, TO CHTYallil HECIPaBEAAUBOCTI OYEBUAHO He BUHUKAE.
AAe SKIIO MU XO4eMO CKOOPAMHYBATH IIPOLieC, mo6 AocArTH 6iAbIIOL epeKTHBHOCTI, TO
HECIIPaBEAAMBO 6yAe, SIKINO 0OAHA 0coba 3aBXKAM HECTHME TArap, a iHmi 6YAYTI> crocrepirary,
HaBITb SKIO OAHOYACHE BTPYYAHHS BCIX He BUMAraTUMeThcs mopasy.™ ITo-uemesepme, caia
3a3HAYUTH, IO CYTO MOPAABHI 060B I3KH, SIKi 3MYILIYIOTh HAC SIK MOPAABHHX ICTOT ALSITH 260
YTPHMYBATUCS Bia IIEBHUX Aifl, He 000B’I3KOBO 3abe3eyeHi MPUMYCOM, OCOOAUBO Ti, SIKi
CTOCYIOTHCS TAKUX IIO3UTUBHUX Aill, SIK, HATIPUKAAA, HAAQHHS AOTIOMOTH.

ToMy roAOBHe ITUTAHHS IIOASTAE HE B TOMY, YM MU SIK AFOAU MAaEMO MOPaAbHi 000B'SI3KH
HNOPATYHKY iHIINX AIOA€H, SKi OTIMHUAUCD Y Hebesnerni. Ik Mu 6a4nAn, BIATIOBIAD Ha L€ IH-
TaHHS € OAHO3HAYHO CTBEPAHOIO, SKIO TIABKH AOTIOMOTa HaM He KOIITYyBaTHMe BeAMKHUX
BUTpAT. [ IuTaHHA MOASITaE B TOMY, Y1 MAEMO MH, YACHU IT€BHOI A€MOKPATHYHO] CITIABHOTH,
TIeBHI 0OOB'SI3KH [IepeA THMH, XTO He € HallMMU criiBrpoMapsiHamu. Lle Hacammepe crocy-
€ThCsI ODKEHIIIB, SIKi IPUOYBAIOTh AO HAIIMX KPAiH i3 IOTPe6Oo0 y AOIIOMO3i Ta 3aXHUCTi.
Inaxame xaXxy4w, yci Ti, XTO 3aAMIIAIOTH CBOI AOMiBKH i ITyKAIOTh IPUTYAKY Ta 3aXUCTY B iHIIii
KpaiHi, nompebyoms nepus 3a 6ce 0C00AUB020 MOPAALHO20 MA 2POMAVIHCLKO20 NOBOONHEHHS
3 HUMU, nosazu 00 ixHbOi 2i0HOCMI MA MONAUBOCT OMPUMAHHS NPOCIOPY OAS NepeOyBaHHs.
Bonu He ouiKyt0Tb AmIIe i, OASTY T2 IPUTYAKY (i He 060B I3BKOBO BUCOKOTO PiBHS SKUTTSL).
Bonu He MaroTh HaMipy BiAMOBHTHCD BiA BAACHOI iA€HTUYHOCTI Ta OTPHUMATHU HOBY B OOMiH
Ha OiABII BUCOKHUI PpiBeHb XUTTA. AMepUKaHO-ipaHCcbKa mucbMeHHMI Aina Haitepi, cimpa-
JOUMCh Ha CBill 0COOMCTHIT AOCBIA, OIIUCYE 1je TaK:

aAeiCHyBaAM HEeTAACHI yMOBH HAIIOTO IIPUHHATTS, i 1je 6yB CeKpeT, AKMUI MM MaAH PO3TapaTH
CaMOCTiIHO: MU IIOBUHHI 6yAu 6yTH BAssuHuMU. HeHaBrcTh GyAa IOB’I3aHa He 3 KOABOPOM LIKipH
a60 noxoasxeHHAM. Mmaocs IIpO Te, [0 iICHYBaAU IIPaBUAA BASYHOCTI, i MM HABaXKUAUCS IIPO
e He 3HaTHU. K 6iKeHIi, MU 3a60pryBaA14 iM cBoOTO MomepeaHIo iAeHTHYHICTE. HaMm pooBeaocs
MOKAACTH Ti 6iAS IXHiX ABepel i papIiCHO BIAMOBUTHCD Bi Hel, o6 3aCAY>KMTH Halle Micie

2+ Aus. Nussbaum, Frontiers of Justice, 273-324.
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B 1jii1 HOBIM KpaiHi. Toal He 6yA0 6 HisikOI HeopHO3HauHOCTI. TyT HeMae MicIst AAS KOAHOT
TPeThOi KyAbTYpH.>®

IIuTanHS MoAArae B TOMY, Y4 MOXKYTb KpaiHH, SKi IPUIMAIOTh, IepeBePUINTH OYiKyBaHH:L.
TyT € ckaapHOMmI, SIKi He 060B'SI3KOBO CTOCYIOTBCSI MOPAABHOI 6e3AyIIHOCTI a60 6afiayxoi
CaMOBIIeBHEHOCTI. 5] AyMaro, o mpobAeMa IIOASITaE B TOMY, IO BaKKO CITPUIMATH HepeMi-
1eHy 0co0y SIK IOPAaHEHOTO IPOMAASIHIHA, SIKHI TPUIXaB AIKYBaTH CBOI IPOMAASIHCBKI PaHH,
OCKIABKHM HEMA€ AiKapHi, AKa 6 Moraa 3abe3meunTy Take AIKYBaHHA BAOMa. Heopno3nauna
TIOBeAIHKa, Ipo siky roBoputh Hasipi, sickpaBo iArocTpye 1110 0cOOAMBY cAAOKiCTD IpHiiMa-
IOYMX ITPOMAASH Ta CIABHOT. Mu xo4eMo 6yTH 3 HUMU AOOPUMH, aA€ XTO BOHH HACIIPABAi 2>
HeposymizHs TOTO, 10 TOTpeOu O1KEHLIIB [TOB A3aHi 3 BTPATOI0 MOPAABHOTO Ta IOAITHYHO-
IO CBiTY, IIIAKOM ITOSICHIOIOTD I1}0 HEOAHO3HAYHICTb.

VI. No3acninbHOTHI 060B’'A3KYK

Sk My 3a3HAaYaAM, HAIIi EPIIOYEProBi 0OOB I3KH SIK TPOMAASH CIIPSIMOBaHI BIAHOCHO
OAMIH OAHOTO, A€ PAIITOM Bip HAC BUMAraroTh IIOBOAUTHUCH i3 TAMM, XTO He € HAIIMMU CITiB-
rpoOMaAsIHAMH, TaK, HiOM BOHM € TAKUMK. MU IIOBUHHI BpaxoByBaTH 110 BigAMiHHicTD. CyBe-
PEHHI AeP>KaBU MOBUHHI AO3BOAUTH CBOIM IPOMaAsSHAM AMKTYBaTU YMOBH, IKUX BOHHU
3000B s13aHi AOTPHUMYBATHUCH; 32 BIACYTHOCTI TaKOI AOMOBAEHOCTI, A€P>KaBH BBKATHMYThCSI
AoMiHyrounmu cy6’exramu.”’ Tak camo Aep>kaBU 3060B’s13aHI yTPUMYBATUCh Bip BUKOPHUC-
TaHHS PECYPCIiB CBOIX TPOMAASH AASL AOTIOMOTH iHIIMM HapOAAM, 32 BUHATKOM BHUITAAKIB,
KOAHM IXHI 'POMAASHY IMIIAIIIUTHO BUMArarTh [bOr0 00 BUCYBAIOTh BIATIOBIAHY OKpeMy
Bumory. OTxxe, He 6epydn AO YBaru MOXXAHBOCTI TOTO, I1}0 TPOMAASIHH BHPIIIaTh CAMOCTIM-
HO AOTIOMOI'TH THM, XTO IIbOTO IOTPeOYE, SIK MH MOXXEMO I ATPUMATH TBEPAYKEHHS IIPO Te,
1O y Hac € Taki 0608 13kK (SIKi MAAATAI0Th BUKOHAHHIO) IIOAO AO iHIINX, XTO He € HAIIMMU
CIIBTpOMaAsSHAMH?

3HOBY X TaKH, IOMUAKOBOIO € AyMKA IIPO Te, IO IPOMAAQ AIOAEH, sIKa Ma€ 060B 30K
1 TPaBO XXUTH Ta MIATPMMYBAaTH OPraHi30BaHy AEMOKPATHYHY AepXKaBy, MOXe, 3apaAH TOTO,
11106 3aXUCTUTH CBOI ITPaBa T BIACTOIOBATH YMOBU OCOOUCTOI Ta FPOMAACBHKOI CBOOOAH, OyTH
6aiAy>K010 a60 HaBiTh BOPOXKOIO AO BIAIIOBIAHHX IIOTPeb iHIIMX AIOA€H XKUTH BIABHIM, Yec-
HHM Ta 6e3[eYHHUM XXUTTSIM B YMOBAX IIPAaBOMOPSIAKY. AOPEYHUMU € 3ayBaXKeHHS A KepaAb-
Aa ITocremu:

** Dina Nayeri, “The ungrateful refugee: “We have no debt to repay’,” The Guardian, April 4, 2017,
https://www.theguardian.com/world/2017/apr/04/dina-nayeri-ungrateful-refugee.

26 TIpo Take cTaBAEHHs Ta OTO TPATivHi HaCAIAKH 4yp0BO posnosis Bpioc Kaapxk y cBoiit kHusi,
IPHCBSIYeHI N BUITPOOyBaHHIM O1KeHNB, ki npubyan 3 Typeuantu oo [peniimicast 06MiHy HaceAeHHSIM
y 1923 poui: Bruce Clarke, Twice A Stranger: How Mass Expulsion Forged Modern Greece and Turkey
(London: Granta, 2006). Inmuit miaXia A0 moAiTHIHEX 6ixkeH1iB popeMoHcTpyBas Pivaps CenuerT
Y CBOEMY APYTOMY 6AMCKYYOMY HapHCi, BKAIOUEHOMY A0 ToMY «IHO3eMenb>» (AMB. IOCHAQHHS 3).
Ilpo eBoAmIif0 rpoMapstHCTBA Big PuMcbkoi iMmmepii oo cygacHoro ciry pus. Frederick Cooper,
Citizenship, Inequality and Difference (Princeton/Oxford: Princeton University Press, 2018).

*7 Pettit, Just Freedom, 184.
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IpiopUTeT, SIKUIl HAAAETHCSI 000B’I3KAM IIepeA YACHAMHU CBOEI CIIIABPHOTH, MOXe 3pobuTn
CIiBIpOMAASIH 6l Ay>K MU Y1 HaBiTbh HAAAIITYBATH iX IPOTH 3aKOHHUX O4iKYBaHb iHO3EMIIiB.
3o0cepepsxeHicTh Ha 0COOANBUX 0OOB’I3KAX [epeA CIIBBITUN3HMKAMU MOXXe IIPUBECTH
AO KCEHO(I)O6H; K QYyHKITIOHYBaHHA IHCTUTYTY IIPUBATHOI BAACHOCTi MOXXe MaTH BEAUKI
MaTepiaAbHI HAABUTPATH, TaK i 3BUYaliHA AISADHICTD IPOMaA MOXXe COPUYMHHMTHU BEAMKI
MOpaAbHi HapABUTpaTu. TaKUM YHHOM, TaK CaMo, K IpaBa BAACHUKIB IIpu 0aXXKaHHI yCyBaTH
IHIDMX AFOA€H BiA KOPUCTYBaHHS IXHIM MalTHOM 6yAH, 3TiAHO 3 AABHBOIO TPAAUIIIEIO MOAITHIHOL
pirocodii, obMexeHi O6iABII TAHOOKUMY MOPAABPHUMH LIIHHOCTSIMH, TaK CAMO MY IIOBUHHI
BPaxOBYBaTH MOPaAbHI MeXi [IpaBa BUKAIOYATH, 1[0, HA AYMKY 6araThox, € BAXXAUBUM AAS
KHUTTE3AATHOCTI rpoMap.®

Ao3BoAbTe cKazaTH Tak. SIKIJO MM MaEMO «IIpaBo>» 06’€AHyBaTHCD i 6paTH Ha cebe
30608’ A3aHHS CITIABHO 3 IHIIMMU AFOABMH, SIKi IIOAIASIFOTD 3 HAMHU €AMHI I1iAl, TO MU ITOBUHHI
PO3yMiTH, [0 Ti iHIIi, XTO 3 GyAb-SIKHX IIPUIHH (BoHH 11OTO He 6a’KaAH, I[HOTO He BiaOyAOCH,
AASL HUX/HAC I1e He MaAO 5KOAHOTO 3HAYeHHs) He AOEAHAAKCS AO HAC PaHille, MOXYTb MaTH
TaKe X IpaBo. SIK1o, TakiuM YMHOM, MH BU3HAEMO 11€ ITPABO Ha iHAMBiAyaAbHE Ta KOAGKTHB-
He «sI>»>, 0COOAUBO SIKIO MH MAEMO 80000y BUKAIOHUMU ASSIKUX AIOAEH i3 cdpepH CIiAbHUX
3000B’s13aHb 3 OYAb-SIKHX TeOPeTUYHUX YK IPAKTUYHHUX IACTaB, MU 3000B’13aHi BU3HATH
aHAAOTiYHe IPaBO GYAb-KOTO iHIIIOTO, XTO 3aKOHHO IIYKA€E 3AXUCTY AASL CBOIX ITPaB i CBOOOA
B IIOAITUYHO OPraHi30BaHOMY, YIIOPSAKOBAHOMY CYCITiAbCTBI.

OTxe, MO>KHA CKa3aTH, L[O HAII 103aCHiAbHOMHI 0OOB SI3KU IIepeA IHIIMMI HApOAAMHE Ta
OKpeMHMH 0CO0aMu — Ha3BeMO IX Tak, Ha BIAMIHY Bip 8HYMPIlUHbONOAIMUMHUX Npas ma
0008'93Ki68 — IPyHTYIOTbCS Ha THX CAMUX [TIACTABAX, SIKi AQAIOTb HaM IIPaBo i cBOOOAY criBIpa-
I[IOBAaTH Ta CIIBiCHYBaTH Y EAMHIH, BIAbHIN I CyBepeHHIl IIOAITUYHIN CIIABHOTI Ta FiAHOMY
cxBaAeHH] criapHOTO xuTTs.>’ Ha mepimit morasia BUTASIAQE He3pO3YMIAHM, YU Te YHiBep-
CaAbHe IIPaBO, sIKe MU 30608 s13aHi BU3HABATH B iHmKX (TO6TO paBo pOGHTH Te, IO BUMArae
iXHifl parlioHaAbHUI 000B'SI30K, i OPMyBaTH AepKaBy Ta IHCTUTYTH CIIPAaBEAAUBOCTI Ta
cBO60AM) BiATIOBiARE TIeBHUM Hawium 06063kam? I aximo Tak, To A0 sixoi mipu? TyT mu He
GepeMo AO yBaru 060B'sI30K YTPUMYBATHUCS Bip OyAb-SIKOI arpeCUBHOI YH MAPUBHOI IIOBe-
AlHKH. Y $OpMaTi 3BUMHUX POYA3iBCHKHX IIPHUHIJHIIIB, Ui He AOCTATHBO IIOBAXKATH CBOOOAY
Ta He3aA€XKHICTb iHIINX HAPOAIB, yTPUMYBATHCS Bip arpecii Ta (Heo6TpyHTOBaHOTO) BTPY-
YaHH:, AOTIOMAraTH THUM, XTO Yepe3 HeCIIPUATAUBI YMOBU He MOXe MaTH CIIPaBeAAUBHI pe-
SKUM i, BpIITi-pelIT, aAe He B OCTAHHIO YepTy, IIAHYBaTH ITpaBa AAMHU? YoMy MU IIOBHHHI,
KPiM I1bOrO, pOOHTH IOCH OiAbIe AAS IHIIHX?

*8 Gerald]. Postema, Covenant as a Political Idea, unpublished manuscript. ITocrema po3pisHsie aprymeHTH
PO BUSHAHHS YAEHCTBA Ta APTYMEHTH PO IIPOAOBKEHHS YAeHCTBA. Ham apryMeHT HaA€XKHTD AO
octaHHbOro THITYy. OAHAK AeSKi HOTO 3ayBaskeHHS IOAO APTyMEHTIB PO BU3HAHHS MOXYTb 6yTI/I
3aCTOCOBHUMH i MOAO 6iXKeHIIiB, 0COOAMBO THX, AKi 3aAy4YeHi AO PO3BUTKY €TOCY, «3aCHOBAHOTIO,
BTiA€HOTO Ta BUXOBAHOT'O y AOTOBipHiil AepkaBi» (c. 45).

2 AesIKOI0 MipOI0 KOSKHE IOAITHYHE CYCIIABCTBO CXBAAIOE Ta «iHTEPHAAI3ye> I1I0 IIACTaBY, BOHA CTA€E
$yHAAMEHTOM HOT0 AETiITHMHOCTI Ta CyBepeHiTeTy, i, TAKHUM YMHOM, MOXKHA CKa3aTH, Mo il MOXHa
BMKOPHUCTOBYBATH, HE3BAXKAIOYU Ha Te, IO BOHA MOXX€ BUTASIAATH K BHYTPilIHbOKOHBEHIiMHUM
apryMmeHT. AMB. HOCHAQHHS HIDKYe. 5] He BeBHeHuit, mo ITocTema moropuscs 6.
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VII. MoniTyHe caMapuUTAHCTBO

A aymaro, mo icHye 6araro BapiaHTIiB BiAIIOBiAl Ha Iji MuTaHHA. Sl BBaXkalo, Mo HaM6iAbII
AL€BHM CIOCO6OM € BUKOPHCTAHHS KBaAIpIKOBAHOTIO CEHCY CAMAPUTSIHCBKOTO 000853KY 1o-
pamyniy.® S kaxy Ipo «KBaAipiKOBaHHII>» CEHC, TOMY L0 MOPSTYHOK Y BUNIAAKY ODKeHIIiB
PO3TATYETHCSA B YaCl, LIeH IPOLeC € 6araTo3apauHUM i BUMarae 3aAsTHHS 6aratbox Aroaeit. Tosx
moyHeMoO. SIKIIo MM MAEMO Takui 060B A30K, Y HAC € BCi MACTaBU TaKOX AOTIOMAraTH iHIIMM
YHHKaTH IIPHPOAHOTO CTaHy Ta Horo Hebesnek (>xuru y status naturalis 03Hada€, mo ocobuc-
Ti IpaBa Ta OCHOBOIIOAOKHI IHTEpecH IepeOyBaroTh ITiA MOCTINHOO 3arpo30I0 iX MOpYyLIeH-
HS1) i CTBOPIOBATH AASL Cebe OCHOBH CIIABHOTO SKUTTS B YMOBAX CIIPAaBEAAHBOCT] T2 CBOGOAH.’!
Y gomy MosKe moasiraTy Iieit 0608’s130k? Lle mepi 3a Bce Tak 3BaHUI npupodHuii 0608530k
B3SITH Ha cefe 3000B's13aHHs $OPMYBATH i IATPUMYBATH IOAITHYHO OPraHi30BaHe CYCITAb-
CTBO, 06 AOTIOMOTTH €061, 4 MaKox BPATYBATH HIIUX (3 IKUMH MU PETYASIPHO CIIAKYEMOCH

3 T1T0A0 06rOBOPEHHS OO IPHHIUITY SIK «[I03aKOHBEHIIFIHOIO apryMeHTy > AuB. Postema, Covenant
asa Political Idea, 48. SIx miakpecaroe ITocreMa, «caMapUTAHUH, caM GYAy Yl 1y>5KaKOM, IIepeBs3y€e paHH
AIOAVHH, IKa HE € YAEHOM MOT'0 COI[ia AbHOI TPYIIH, BUSHAKOUH 11 norpe61/1 Ta BiATIOBiAQIOYH HAa HUX, HE
BHMATalo4uu IiATBEPAKEHH S YAeHCTBa>. Iaes 1jielicTopii moAsrae B TOMY, IO HAIll «CyCip> — Ije KOXKHA
AIOAMHQ, KA HOTpe6y€ AOIIOMOTI'H, 2 He 060BIKOBO 3¢MASK; B OCHOBI MOTUBALIil TYT A€XKMTD CILIBIYTTS,
BHSIBA€HE Y BIATIOBiAb Ha IOTPeOy AIOAMHH Y A0IoMO3i. [Iprpoaa 11poro 000B’s3Ky — 'yMaHiCTHYHA,
aHe conjiaabHa. YacTO HATOAOLIYETHCSI Ha PeASLIiIHOMY eAeMeHTi: 0004, siKa IOTpebye AOIIOMOTH,
€ piBHOTIPAaBHUM 4A€HOM MOPAABHOI CITiABHOTH (260 «AMTHHOIO BOX0I0>), aAe CITiAPHOTH PO3IIHpPEHO,
aGCTpaKTHoI, YMOBHO], a He CIIiAbHOTH, 06’epHaHOL KOHKPETHHMMHU COLiaAbPHUMHM 3B’I3KaMU. Tyrmae
MiCIje alleAJOBaHHS He AO CITIABHOTO AOCBiAY YH CITIABHOI AOAi, @ AO CITIBUY TTS AO Ba>KKOT'O CTAHOBHINA,
Y IKOMY KOAMCh MO>Kelll OMUHUTHCH i TH. 3BepHEHH 51 € KOCMOIIOAITHYHHIM, yHiBepcaAbHUM>. LTikaBum
€IUTAHHS, YU BCTYIIAE LjeH IPUHIUII «y MOPaAbHE KOHKYPYBaHH I 3 MipKyBaHHSMH, IO CTAHOBASITh
MOpPaAbHY OCHOBHY AOFOBOPY CIIIABHOTH>». I XOTiB 61 CTBEpPAKYBaTH, L]0 Hi, K10 FIOTO IIPABUABHO
TAYMAa4YHMTH Ta HAA€XKHHM YHHOM «<IIOAITU3yBaTH>». [TocTeMa cipaBeAANBO HAIIOASITA€ HA TOMY, IO
CYyTO r'yMaHiTapHi MipKyBaHHA (sax mosakoHBeHMiitHi apI'yMEHTI/I) € BATOMHMMHM IIPUYUHAMHU AAS
AOIIOMOT'H TUM, XTO HOTpebye iI, mpu 1boMy He 060B’I3KOBOI YMOBOIO HAaAQHHS 1€l AoomoMoru
€ Ha6yTT$I YAEHCTBA y Halliil cmiAbHOTI. SIKIo Mu 3000B’93aHi AMIIe AOTIOMAaraTH, TO YAEHCTBO
MoxKe OyTH AlfICHO MapHIM 260 HaBiTh 3aiBUM. OAHAK Mill apI'yMeHT CIIMPAETHCS He Ha IPHIHSITTSE
ryMaHiTapHOTO 00OB’SI3KY AOIIOMATraTH, a Ha BUMOTY, IIJ0 CTOCY€ETHCS OiABII CTPYKTYpPHOI HOTpebu.
Y 1iboMy ceHCi mBUAIIE 32 BCe 1 BAKOPUCTOBYI0 BHYTPillHbOKOHBEHIIIfIHY iaeto.

3t Aus.: Christopher Heath Wellman, “Samaritanism and the Duty to Obey the Law,” in John Simmons,
C.H. Wellman, Is There a Duty to Obey the Law? (Cambridge: CUP, 2005), 30 ff. Beaman Buxopucrosye
iA€10 CAMapUTSHCHKOTO 060BI3KY, 00, CepeA iHIIOro, T ATPUMATH AYMKY IIPO Te, IO A€SIKi 060BSI3KH
He IPYHTYIOTbHCS Ha 3TOAI, KO BOHU CAYXKaTh AASI IONIEPEAKEHH I HAAMIPHOI Hebe3meK .

32 AskoH POyA3 IOCHAQETHCS Ha <IIPUPOAHUI 060B’ 30K CIIPaBEAAUBOCTI, IKUI BUMAra€ Bi HacC
MiATPMMKH Ta AOTPHMAaHHS CIIPAaBEAAMBHUX iHCTUTYTiB, K1 iCHYIOTb 1 3aCTOCOBYOTHCS IMOAO HAC>, AWIB.
John Rawls, A Theory of Justice, Oxford University Press, 1999, 99. Aas 6iabln mupokoro 06ropopeHHs
aus. Richard Dagger and David Lefkowitz, “Political Obligation,” in The Stanford Encyclopedia of
Philosophy (Fall 2014 Edition), ed. Edward N. Zalta, https://plato.stanford.edu/archives/fall2014/
entries/political-obligation/. [IfoA0 peTeAbHOrO AOCAIAKEHH S AHAPXICTCHKOI KPUTUKHU <IIPUPOAHOTO
060B13Ky> yTBOpEHHS AepkaBHOCTi AuB. Dietmar von der Pfordten, Rechtsethik, 2 Auflage (Miinchen:
Verlag Beck), 267-80.
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i KoHTaKTyEMO) Bip Hebesmek mpupoaHoro crany.> TyT Mu Moskemo caiaom 3a KpicTodpepom
XiroM BeAmMaHOM IIpoBeCTH aHAAOTIO AEPYKABH 3 TPAHCIIOPTHUM 3aCOO0M, SIKUIT MU BHKO-
PHCTOBYEMO, 106 3aXUCTUTH Cebe Ta IHIINX ATOAEH Bip HeOe3MeKu KUTTS B CTaHi HeCTa0iAb-
HOCTI, 3 TPAHCIIOPTHHUM 32C000M, SIKHFT HaM IIOTPiOeH AASI TOTO, {06 AOCTABHUTH AFOAMHY AO
AiKapHi y BUITAAKY Hebesmexn.>* Ockirbku IHAMBIAyaABHO MU Ma€EMO obmexeHi pecypcy,
1106 1I0Ch 3pOOUTH Y LbOMY HAIIPSIMi, i MU [IOBHHHI 3aCTOCOBYBATH 00OOB SI3KOBY CXeMy
KOOPAMHALI (OCKiAbI(I/I BOHA He MOXXe 3aCTOCOBYBATHUCH d la carte (Ha poscyA) , HaM HIYOro
He 3aAMIIAETHCS, KPIM SK XUTH Y BIOPSAKOBAHOMY IPaBOM CYCITIABCTBI ITiA 3aXMCTOM Aep-
kaBU. OAHAK MOPAABHI iCTOTH, 1110 $YHKI[IOHYIOTH SIK TPOMAASHU Ta 00 €AHAHI IOAITHYHO
OpraHi30BaHMM >XUTTSAM, MAIOTh IHCTUTYTH, BOAIO Ta 3AATHICTb IIOBOAMTHCD SIK EAMHE ITiA€,
AK AAsL cebe, Tak i Aast iHmmX. Ile MOpaAbHe OOIPYHTYBaHHS MOPSTYHKY iHIIKX TOIIKPIO-
€THCSI HA PiBEHb AEMOKPATHYHO OPraHi30BAHOTO CYCIIIABCTBA CIIPABEAAMBOCTI Ta CBOOOAML.
AAe 3BUYAITHO I1e mpancPopmye 0608 s130K. Lleit 06pas He MPoCTO BIATBOPIOE A0OpOroO Ca-
MapHTSIHHHA, SIKUF IIPOIIOHYE AOIIOMOT'Y TOPAaHEHOMY HE3HANOMIIIO, Iie He IIPO AOOpi cAOBa
11 aABTPYi3M, a IIBUALLIE IIPO BINHOK, IIOAIOHUIT AO BUMHKA CBSTOro Mapka, — i3 CHMBOAIYHUM
XapaKTePOM Ta MOAITHYHUMHU HACAIAKAMU 6 in’s ycix epomadan. Hebesneka, norpeba, cra-
CiHHSI HAOYBAIOTb TYT CKAQAHIIIOrO, MOXHA HAaBITh CKA3aTH IHCTUTYLIMHOTO XapaKTepy,
BiATaK, BUXOAMTD, IO CBATUH Mapk psTye He anme CapariyHa, ase i Bce MicTo pa3oM 3 yciMa
HOT0 XUTEASMHU.

SIK1I10 MU ITOTOAKY€EMOCD 3 TUM, IIJO MU HeCeMO 000B'SI3KHU IJOAO HAIIMX CITIBIPOMAASH Ta
AEP>KaBH, SKi BUIIAUBAIOTD i3 YCBIAOMAEHHS HOTpe6H AOIIOMAraT OAHE OAHOMY (<<TI/IM, 3 KUM
PETYASIPHO CITIAKYEMOCH i XTO € IPOCTOPOBO GAUBBKUM> ) YHHKATH Hebe3IeK MOAITHIHOT
HecTabiAPHOCTI, TO MH MOXKEMO CKa3aTH, IO IOCh OAiOHe CTOCYETHCA U IHIINX, TOOTO THX,
XTO He € HAIINMH CIIiBrpoMapsiHamu. Ilepir 3a Bce BOHM MaioTh OOIPYHTOBAHI MACTaBY
OpraHi3yBaTH CBOE CIIiAbHE XUTTSI aHAAOTIYHO, TOOTO Y makuil cnocib, ujo d0360AUMb MiHiMi-
3ysamu Hebe3nexu. AAe 91 MU TAKOK MAEMO NApdAeAbHULl 0008930k AOTIOMATaTH IHIIUM Y AO-

33 Axon A. Cimmonc (John A. Simmons, Justification and Legitimacy (Cambridge: Camrbidge
University Press, 2001), sk BiAOMO, TATPEMYBaB iaeto «mpobaemu crenuivnocti» («particularity
problem>»), sika TPOTHCTABASETHCSA KAHTIBCHKOMY MPUPOAHOMY OG0B A3KY «3aCHYBaTH» AEPXKABY,
SIKILO MY 3HAXOAMMOCH Y IPUPOAHOMY CTaHi a60, Ik aAbTepPHATUBA, AOTPHMYBATHCS 3AKOHIB AeP>KaBH,
rpOMaASHIHOM IKOI My Bxke €. Ha 110ro AyMKy, Take 3060B’I13aHH S He MOKe 6y TH KOHKPETH30BaHUM Ta
3aCTOCOBAHMM AO OKpeMOi Aep>KaBH. Y 6yAb-51KiI71 Aep>KaBi, IKa BIAITIOBiAa€ KPUTEPisAM CIIPAaBEAANBOCTI,
Take 30608’ 13anHs 6ype icnyBatu. OpHak Hemopasro Auna LItiay (Liberal Loyalty, 197) spo6uaa
BHCHOBOKIIPO T€, IO 3 NPUpo0H020 0606/93KY CLIPaBEAAUBOCTI BUIIAUBAE HALI 06 OBSI30K AOTPHMYBaTHCh
3araAbHOOOOB’I3KOBUX 3aKOHIB, AlSI SIKMX 320€3eYyEThCSI AP>KABHOIO BAAAOKO, 3AAASI 3AXHCTY HALIOL
0co6HCTOI CBOOOAHU 1 HE3AAEKHOCTI Ta OCOOUCTICHUX IPaB, OCKIABKH IHIIOTrO CIIOCOOY 3aXUCTY
LUX LiHHOCTeM He icHye. IHAUBiAyaAbHA 3TrOAQ He IOTPiOHA, 3000B’I3y0UHIT XapaKTep BUMOI'H
CIIPaBEAAMBOCTI BUIIAMBAE 3 HAWIOI panjioHaAbHOI mpupoau. Kpim Toro, neit 0608’30k Moxxe 0yTu
KOHKPEeTU30BaHUM Y AeP>KaBi, B IKifl MU IIOCTiTHO )XMBEMO, A OT)Ke, BIAUBAEMO OAHE Ha OAHOTO.
3*BeAMaH poOUTDb BaXKAMBe 32y BaKEHH I, IO HEOOXiAHICTh KOOPAUHALLL, sIKY Gepe Ha cebe pepiKaBa,
Mag [epIIOpsiAHE 3HAYEHH I IOPIBHSHO 3 AAbTEPHATHBHIMHU CIIOCO6AMI BUKOHAHH I 000B’SI3KY 1[0AO
MOPATYHKY, HAIPUKAAA, ITASIXOM IMATPUMKH AISIAPHOCTi HEY PAAOBUX OpPTaHi3aIiii.
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csrHeHHi Takoi MeTH? S Aymaro, mo Ham 060B 130K TyT35 MO’KHA OITHCATH SIK 3AQTHICTD AO-
IIOMOT'TH 3aI00irTH HebesIeLy, sIK y BUIIAAKY 3 000B’s13koM A0bporo camaputsiHuta. To6To,
KOAH IHIIOMY 3arpoxye He0e3Ieka, MU MOXeMO BPSITYBAaTHU HOrO, SIKIIO 1ie He BUMArae
HAA3BHYAMHUX KEPTB; TaK CaMO iCHY€E cepiio3Ha Hebe3IeKa AASI PYIIN AIOA€T, SIKA 3 IIEBHUX
IPUYUH He MOXXe OPraHi3yBaTH a60 MATPUMYBATH IIOAITUYHE CYCIIIABCTBO, 3AATHE ITOBAXA-
TH OCHOBHI ITpaBa Ta CBOOOAY IPOMAASIH, i MU 30008 sI3aHi AOIIOMOI'TH 3aII00IrTH 1iift HeOe3-
reryi. 3BUYAITHO, IO 1 SIK TOTPIOHO POOUTH He 3aBXKAH SICHO i He MOXKe Oy TH OIMCAHO IIPOCTO.
Te, 4uM MU MOXKEMO AOIIOMOTTH HETPOMAASHAM, € MEHII OYeBHAHHM, IOPiBHAHO 3 THM, IO
HaM IOTPiOHO 3pOOUTHU AAS CIIIBIPOMAASH. AAe SIKIO MU BU3HAEMO, 1[0 MU 30008 sI3aHi
AOIIOMOTTH THUM, YMiM OCHOBOIIOAOKHHM IIPABaM 3arpOXKy€ BeAUKA HeOe3IeKa, TO 3AAETHCS,
110 MU TUM 6iAblie 30060B's13aHi AOIIOMOI'TH THM, XTO MA€ IACTAaBU AASL YHUKHEHHSI HeOe3-
MEYHOIO CTAHOBUINA i IBHO Ile ACMOHCTPYE. To mo came Bi,A,6YBa€TI)CH 3 ODKEHIIIMY, SIK MU
IOBHHHI TPAKTYBATH iX «He0e3IIeYHe CTAHOBHILE > ?

Taxum unHOM, cenuivHUI 0008’ 430K, 110 MM MAaEMO SIK IPOMAASIHU IIE€PEA IHIIUMU
AIOABMH, SIKi He € HAlIUMMU CITiBI'POMaASHAMH, IepeTBOPIOETHCS, HA NEPULOMY Pi6HI, Ha TaK
0¥ MOBHUTH «IIOAITH30BAHHII>» 000B 130K OPATYHKY Ta HadanHs donomozu. MoxHa roBo-
PHUTH NIPO MOAITMYHE CAMAapUTAHCTBO. AepKaBH, SKi BXOASTh AO MI>XKHApOAHOTO CITiBTOBa-
PHUCTBa, IOBUHHI IPUHANMHI PATYBaTH Ta niampuMyBamu OAHA OAHY ITOAIBHO AO iHAUBIAIB
(HaHpI/IKAaA , Y BUITAAKAX CTUXIMHHMX AKX, eIliAeMil, FOAOAY TOmO). AAS IIHOTO MOXYTb OyTH
BHUKOPHCTaHi pi3Hi criocob; iHoAl Heo6xiAHOIO OyAe MiHIMAABHA FOCTUHHICTB IJOAO XKEPTB,
IIOCTPa’KAAAMX Bip KaTacTpo¢u, KOAU IXHS BAACHA AeprKaBa IIPAKTUYHO He 3AATHA AOIO-
MOTITH Ta 3aXHCTHTH ix. OAHAK MOXAUBICTb 3aCTOCYBAHHS 1[bOrO OOOB’SI3KY AO CHTYyAil
3 bbkeHIIMU € CyMHIBHOI0. OCOOAMBO, SIKIO MU O€PEMO AO YBaru Te, IO AOAM, SIKi 3aAHU-
HIAIOTh CBOI AOMIBKH 9€pe3 XXOPCTOKHUM IHIT Ta )XOPCTOKY BifHY, IO He € IX BAACHOIO BITHOIO,
BUCTYTIAIOTh Y BIAKPUTIN ONO3MUIIil AO BAAAH Y CBOIM KpaiHi, Y TO Yepe3 HeBAOBOAEHH 11
IOAITHKOIO, Y¥ TO Yepe3 il HeCIIPOMOXKHICT IX 3axucTuTH.”’ 3 iHIIOro 60Ky, O4eBUAHO, IO
Aep>KaBH IIOBUHHI TOBOAUTHUCS CIIPABEAAUBO LIOAO iHIIHX AePKaB, 0COOAKMBO y MUTAHHSX
POBIOAIAY TATaps YIPABAIHHA CIIADHMMM iHTE€PECAMH, TAKUMHU K 3aXHCT HABKOAUIIHbOIO
cepepaoBuma.’® OpHAaK HaBiTh Taki 06OB'I3KM AEPKAB, SIK BUAAETHCS, HE CTBOPIOIOTH
30008 s13aHb TOTO THITY, IKAJ MU HAMara€MOCS BiAIIIyKaTH I[OAO 6i>KeHIIiB.

Hait6iab mommpeHnM € maxi, SIKHi OB 3ye mpobAeMy IpaB ODKeHIB i3 TOpyIIeHHIM
ixHix npas s0dunu. 1]e HalOiAbII OUeBHAHMIL i BUBaXKEHHI MIAXiA, OCOOAMBO SIKIIIO MU Ma€-
MO Ha yBa3i He AMIIe iCTOPUYHY BaXKAUBICTh BEAUKHX YHIBEPCAADHMX ,A,e1<Aapal_1iI71,39 a i Toun

35 3BMuaitHO, 3a BUHATKOM THX BUITAAKiB, KOAM MU 30008 3aHi BiAIIKOAYBATH IIKOAY, 3aITOALTHY 3 HAaIIO1
BHMHH, 2 TAKOXX 32 BUHATKOM CUTYaIlil 3 6ixkeHI[AMH, AKUX A€eBiA Miaaep Ha3UBa€E <NMPETEHACHTAMHU
Ha ocobauBicTb>» (“particularity claimants”).

3¢ Iop. Miller, Strangers in Our Midst, 78

37 KonseHnisnpo cratyc 6ixennis (1951): «He B 3M03i KOPUCTyBaTHCA 3aXUCTOM i€l KpaiHu a6o He
0a)ka€ KOPUCTYBATHCS TAKUM 3aXHCTOM BHACAIAOK TAaKHUX II0OOI0BAHb>».

3% ITop. Miller, Strangers in Our Midst, 30.

% 3araapHa pexaapanis npas aropunnu OOH, Mixzapoani maktu OOH npo npasa AropuHy,
€Bporelicbka KOHBEHIisl IPO 3aXHCT IIPAB AIOAMHHY i OCHOBOIIOAOXHHUX cBOOOA,.
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¢aKT, o MU SIK MOPAABHi iCTOTH 06’€AHAHI Y MOPAABHY CITIABHOTY, He 0OMesKeHy KOPAOHa-
MU Aep>KaB. 3BUYAMHO, iCHy€e AeKiAbKa MIAXOAIB AO 06rpyHTyBaHH5[ Ta TAYyMAa4eHHA IIpaB
AIOAVHU (30erMa, AOTOBIpHHI, ACOHTOAOTIYHUM, TEACOAOTIYHMIM Tomo) , IO 3 HUX AeSKi
€ GiABII IMMPOKI Ta BCEOCSDKHI, iHIM — Aemto Bysxxdi. OAHAK 3 TOYKH 30Py AOCAIAKYBAaHOTO
IIUTAHHS HEMA€ CeHCY 3aHYPIOBATHCD Y II0 AUCKYCilo. APIYMEHT, SIKUH 51 HaMararocs Bip-
CTOIOBATH, [TOASITAE Y TOMY, IO Lieil 3B’I30K He 3BOAUTHCSI AO 0€3yMOBHOTO 3HAY€HHS i BH-
3HAHHA iAel IPaB AFOAMHU Ta TOTOBHOCTI KOXXHOI A€PKaBH i MDKHAPOAHOTO IpaBa Ta MOTO
IHCTHTYTIB 3aXUIaTH iX y TOBHOMY 00Cs13i, Ae 6 IM He 3arpoxyBaAa HeOesmeka. [Tpobaema
1paB OGiXeHIiB OiAblIe CTOCYETHCS HALINX SIKOCTEH SIK IPOMAASH Ta HAIIMX 0OOB'SI3KiB He
TIABKM IT€peA CIIBrpOMaAsSHAMH, aAe 1 IepeA iHIIMMH AOAbMH, SIKi MAIOTh 3aIIUT Ha ITOBO-
AKEHHSI 3 HUMH 5K i3 ciiiBrpoMapstHamu (y BAACHi# AepyKaBi 41 IPUHATIMHI i EBHOIO MipOIO
y IIpHiiMarouiit Aepkasi).

VIIl. KaHnTiaHcbKa Mopaenb

SIKIO MM XOYeMO AINTH IepIIOro BUCHOBKY, TO MOXHA CKa3aTH, o GikeHw (BKAIOIHO
3 TUMH, XTO He0e3IMACTaBHO HAMAra€ThCs IIOTPAIIUTH ITiA IO KaTeI‘OPiIO) SIK AFOACBKI iCTOTH,
OKpiM CBOIX OCHOBHMX IpaB (Ha KUTTS, Gi3UHY HEAOTOPKAHHICTD, CBOOOAY, TIAHICTb TOIIO),
MAIOTh OCOOAMBY BHMOLY, H0893aHY 3 0COOUCMUM PUSUKOM 8MPaAmu 10puduHo ynopsokosad-
H020 CychirbH020 AadY, wjo 3axuujac ixHi npasa ma céo6odu. Cripasal, 111 0cobAMBa BUMOTA
IIOPOAJKEHA HALIMM I'POMAASIHCHKIM 000B SI3KOM IIOPSATYHKY, SIKMI MU MAEMO IOAO HIIHMX
TPOMAASIH, a He IPOCTO IIOAO iHIIUX AfoAei. STk MU m[OFHO 6aYHAM, HAII IOAITHYHHI
000B’SI30K IIOPSITYHKY OB SI3aHHI 3 IIPABOM IHIIHX AFOA€H XKUTH B MOPAABHO Ta IIOAITHYHO
YHOPMOBaHOMY CBITi, IKUH AO3BOASIE IM OPTaHI30BYBaTH CBOE KUTTS YCBIAOMAEHO Ta HAaIlOB-
HIOBATH HOTO CEHCOM, He PH3UKYIOYM CBOIMH OCHOBHUMH IIPaBaMH, 6e3 CBABIAASI Ta Y THCKY.
Mi>X TUM, [0 MU MO>XeMO KOPHCTYBATUCh TAKUMH [IepeBaraMi, a BOHH — Hi, He 000B’I3KOBO
icHye mpuunHHUI 3B's130K. Lleit pakT BusiBAse iHmmit Bumip. Sximjo Mu MaeMo MOXXAMBICTD
KOPHMCTYBAaTUCDh IlepeBaraMH BiA )XUTTA y CyBEPEHHIN CIIABHOTI, A€ KOXXHOMY rapaHTOBaHi
IpaBa Ta CBOOOAM, TO MM TAKOX IIOBUHHI YCBIAOMAIOBATH CBOI 060BI3KH IepeA THMH, XTO
TaKoI MOXKAMBOCTI He Ma€. 5 xoTis 6u 3apa3 3a3HAYUTH, IO iCHYE Il[€ OAMH I[iKaBUI aCIIEKT
Y IMTAHHI HAIIOTO CTAaBACHHS AO ODKeHIIiB, OKpiM IPAMOI0 KOAEKTUBHOTO 060B’513Ky mmepea
HUMH $IK TIepeA AIOAbMH, YHi ITPaBa Ta MOXKAUBICTD KUTHU B YIOPSAKOBAHOMY CYCIIABCTBI
3HAXOASITHCS IiA 3arpo3oio.

V KaHTiaHCBKIl €THUI]i € HAA3BHUYAHO I1IKaBHI Ta IIOBYAABHUI aCIIEKT, AO SKOTO 5 6 XOTiB
3BEPHYTHCsI, HE3BAXKAIOUH HA Te, IO MOPAAbHI 000B'SI3KH, SIK BIAOMO, MAIOTb {HIITYy IPUPOAY,
HDK JOpUANYHI. 5] XOTiB 61 3BepHYTHCH AO HIIX, aA€, 3BICHO, He 0€3I10CepeAHbBO, 2 B IEBHOMY
ceHCci stk A0 aHaaorii. Kanrt ysxe y cBoiit po60oTi «OcHosu memadizuku mopasbHocmi> BUSHAE
icHyBaHHS 060B 3Ky IIOPSTYHKY, a B «Memagizuyi noeasdis> BKAIOYAE HOTO AO KaTeropii
00OB’SI3KIB, KiH1{€B8010 MEMOK IKUX € WACMS IHUAUX (3BH4aitHO, y ToMy ceHci, sskuit KanT npu-
nucye npomy noarTio). OpHak Heit 0608 130k Ao6pounnnocri (Pflicht der Wohltitigkeit) ne
[IOBHHEH PO3YMITHUCh y By3bKOMY 3HaYeHHi, Ik 000B SI30K, 1110, HAIIPUKAAA, CTOCYETbCS AHIIIe
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Hap3BuyaitHux cuTyanii.* 1o 6iabii Hal MOXXAMBOCTI, TO GiABLI iMITEPATHBHUM € 060B'SI30K
AobpounnHOCTi. ITpy 11bOMy BaskAKBe 3HAYEHHS Ma€ CIIOCI6 BUKOHAHHS IIbOrO 00OB SI3KY:
HAAQHHS AOTIOMOTH He [IOBUHHO IPHHIDKYBATH 1i 0Aep>KyBada. [To6AaxauBicTh 4n 3HeBara
AO 0cO0u OAeprKyBada ab0 3apO3yMiAiCTD i XBACTOILi 3PaAXKYIOTh MOPAABHY LIiAICHICTD AO-
OpOYMHHOCTI 1 € MOTUBAMH, SIKHX CAiA YHHUKATH.

Came y 11efl MOMEHT II0CTA€ BUPIIIAAbHE AASI HAIIMX ITONTYKiB I TaHHS, BIATIOBiCTH Ha sike
MOKHA AeKiAbKoMa criocobamu. FIAeThesi po Te, Mo TIOBOAXKEHHS 3 «OTPUMYBaYeM> 6AAro-
YHHHUX Aifl TAKOX 0araTo FOBOPUTH HAM IIPO CAMOTO «6AAroAifiHIKa >, 400, iHAKIIIe KaXy4H,
PO Te, IO HAII B3aEMO3B SI3KHU 3 IHIIUMU CTOCYIOTHCSI HAC IIEBHUM, He 30BCIM 3BUYHMUM,
4HOM. BiATIOBiAb Ha HarasbHe IMTAHHA IIPO Te, YOMY MH AOIIOMATraEMO iHIIMM, 3AAETHCS,
IIOB’s13aHa 3 HAIIIMM MOPAABHUM OOOB SI3KOM IIepeA CaMUMU CO00I0, IO € Ha ITePIIIHIT IIOTASIA
A0BOAi mapapokcaabuuM (ipes, sika, 6e3syMoBHO, nepeaye Kanty, Marouu npu npomy iHmmit
amict). Ha aymxy KanTa, okpiM miKAyBaHHS PO IACTS iHIINX, NAPALEAbHO MU € HOCIAMU
MOPAALHO20 000843KY CAMOB00CKOHAAEHHS; MY TIOBHHHI 3aBXXAU ADATH IIPO IAEKAHHS HAIIIX
MOPAAbHMX CHA i YCBIAOMAEHHS TOTO, IJO MH 30008’ s13aHi co6i Ta iHMMUM.

Ane K MOXXe KaHTiaHCbKA ITAPAAUTMa MOPAAbHUX MOTHUBIB Ta OCHOBHHX ITiAeH IIOBEAIHKH
ATOAEY TIPAIIFOBATH B YMOBAaX AEMOKPATHUYHOI AepyKaBu? Mu Bike TOMITHAH, 1110 B OYAb-SIKOMY
BUITAAKY IIPOOAEMA 3aXHCTY ODKEHIIiB BUHHKAE 3A€0iABIIOrO SIK IINTAHHS KOAGKTHBHOT'O, 4 He
IHAMBIAyaABHOTO 000B 513Ky, He3BXKAIOUH Ha Te, IO KOXHA AFOAUHA 0COOUCTO MOXKe 3pobu-
TH 6araTo BOXAMBHX pedeil AASL AOTIOMOTH iHIIMM, Y TOMY 4HCAi i1 6bxeHIsM. OpHAK mpo-
OAeMa ODKEHIIB Ta 1T noAiMuUHi HACAIOKYU BUKAUKAIOTH IUTAHHS M[OAO CTPYKTYPH Ta KOHKpe-
TH3alil Hamux 000B SI3KiB SK YACHIB AEMOKPaTHYHHX AEPKaB, 060B’s3KiB nepea HalluM
KOAEKTHBHUM <S> Ta Iepep iHmumMu. Po3yMiHHS Ta epeKTUBHe BUPILIEHHS IPOOAeM, SIKi
CTOCYIOTBCS iHIIKX, He 060BI3KOBO KOHKYPY€, IPUHAMMHI MOPAABHO UM ITOAITUYHO, 3 Ha-
LIIMM HAI[iOHAABHUM T IIOAITHYHUM YCTPOEM SIK CyBEepEHHOTO HaPOAY, i He 03HaYa€ OyAb-SIKHX
HeOOIPyHTOBAHUX [IepeBar iHO3eMIIiB OPIBHSHO 3 MiCLjeBUMU KUTEASIMHU Ta TPOMAASHAMH.
Inakime KaXxy4u, MU He 3000B’s13aHi BIAMOBASITHCD Bip HALIOTO €CTBA, 3PAAXKYBATH CBOIM
IACHTHYHOCTI 4n 3a0e3neuysamu npoysimanns na iduymmomy ma cymmesomy pisti. OpHaK
MOAIGHO AO TOTO, SIK MH, PaLliOHAAbHI iICTOTH, HECEMO MOPAABHHUIT 000B SI30K BAOCKOHAAIO-
BaTH i pO3BUBATH CBOi MOpaAbHi cuAH (i Halll XapakTep), MH TaKOX 30608 13aHi SIK IPOMaAs-
HU AEMOKPATHUYHUX AEPYKaB PO3BUBATH Ti CHAH, SIKi HAOAUBSITS Ll AEP>KABU AO TOT'O, YUM BOHH
MOXyTb OyTH.*!

AAe, MOXXAWIBO, 111 QHAAOTIsl BPEIITi-PEIlT € 3aHAATO iaeasicTuuHo0? ITo-meprme, y camo-
MY KaHTiBCbKOMY OITycCi € BKa3iBKu Ha mpoTHAexXHe. OpHi€I0 3 TakyX BKa3iBok € miaxip Kan-
Ta AO PO3YMiHHS «KOCMOIIOAITHYHOIO IIpaBa> Ta IIPaBa Ha FOCTUHHICTD, IpaBa Ha FOCTHH-

4O"Ha Mmiitmorasa, HaMKpaljaTa HaitbiAbII IepeKOHAMBA iHTepIpeTanis mpeacTaBaeHay Marcia Baron
and Melissa Seymour Fahmy, “Beneficence and Other Duties of Love in Kants Metaphysics of Morals,”
in The Blackwell Guide to Kant's Ethics, ed. Thomas E. Hill, Jr. (Wiley-Blackwell, 2009), 216-7.

# Aus. John Rawls, Political Liberalism (New York: Columbia University Press, 1993), 3-88. IIpo
noaituynmit Aibepasism Poyasa aus. Konstantinos Papageorgiou, The Political Possibility of Justice (in
Greek) (Athens, 1994).
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He II0BOAXKeHHsI, 6e3 BopoxkHedi.”” CripaBai, TyT HeMae IpsIMOTO 3B5I3Ky 3 MOTpebaMu Ta
npaBamu 6GixkeHuiB. [aes IbOro IpaBa MoAATae He 30BCiM y 3aXuCTi «He3Halomus» (iaes,
KA, SIK MU Ga9HAH, TAKOX MOJKe IPUXOBYBATH HaMip MaHIITyAsLIii1), @ IIBUALIE Y MOXKAHBOC-
Ti palliOHAABHOTO CITIAKYBaHHS 3 AFOABMH, SKi He € CIIBI'POMAaASHAMH i KOTPUX MU He 3aBXKAU
qyeMo.43 ITe He Ay>ke cXO)Ke Ha IIMPOKMI XKeCT, a IIBUAIIIE Ha CBIAOMUI], Ao6pe BiAKaAi6pO-
BAHUII XiA, SIKUF, BTiM, MOKe IIPOAUTH CBITAO Ha YMOBH iCHYBaHHS CBIiTy Ta IIOTPeOH iHIIUX
AXOAEH, 1 — IO 1l BaKAUMBILIE — 3TYPTYBaTH AEMOKPAaTHUYHE CYCIIIABCTBO Ta MO0 IPOMAASH
HaBKOAO ipei 060B’43KiB nepea iHIMMMH, 3yMOBAEHHX THUM, IIJ0 BOHK MAOTh MOXXAHBICTb PO3-
BUBATHUCS i BAOCKOHAAIOBATHCH — K OKpeMi iHAMBIAM Ta SIK CYCIIABCTBO B IiaoMy. MoxxHa
CKa3aTH, IO AEMOKpATisl, He3BaKAI0YU Ha CBOI CAAOKi CTOPOHH, He MaTHMe CEeHCY Ta He byae
JKUTTEZAATHOIO €3 yCBIAOMAEHHS IPOMAASHAMHE 1IbOTO 00O0B’SI3KY, HaCaMIIepeA TepeA Co-
6oto.

HesaaexHO Bip TOT0, 41 MOMHUPIOEMO MH KQaHTIAaHCBKY iA€I0 000B’SI3KY [OAO cebe Ha Io-
AITHYHUMN piBeHb, MM MOXXEMO CTBEPAXKYBAaTH, IO iAes AeMOKpaTil CyTHICHO OB sI3aHa
3 METOIO CAMOBAOCKOHAAEHHS K IAE€I0, 1[0 BKAIOYAE B3AEMHO PiBHMI 3aXHCT Ta IIOBAT'Y AASL
BCiX IPOMaAsIH, 06’€AHAHUX PO3POOKOIO Ta PO3BUTKOM CIABHOTO IIPOEKTY. AifICHO, 41 MO-
JKeMO MH YSIBUTH CObi AEMOKPATHYHY ITIOAITHKY 6€3 AOPaAIHX Ta pePAeKCHBHUX IHCTHTYIIiH,
6e3 3AATHOCTI Ta BOAi IePETASAATU Ta OCKApXKYBaTH 3araAbHi iaei Ta aii? Kanrianceki isel
IIPO OCHOBOIIOAOXKHHUIT 000B 130K Iepep, co0010, Co8icmb, 3aKoH00asHutl Ta cy0osuti BUMIp
060B’s13Ky HAIITOBXYIOTH Ha AYMKY IIPO IOAITHKY B yMOBax AeMokparii. KoaexrusHi mpak-
THKH, TaKi SIK AeMOKPATisi, 0COOAMBO MOTPeOyIOTh KyABTYPU KPUTHUHOI OLIiHKH, PeTeAbHO-
IO BUBYEHHsI Ta [TePEOL[iHKH CBOTO IIPOEKTY. AAe MU He IIOBUHHI 3a0yBaTH, IO FOPUCAHUKIis
BHYTPIlIHOTO CyAy He MOXe IOIIMPIOBATUCh AHMIIE Ha BIAHOCHMHHU MiXX TPOMaAsSHaMH,
a OXOIIAIO€ TAKOXK 3aXHCT KOAGKTHBHOI MOPAABHOI CBIAOMOCTI IIIOAO AO 8¢ix iHmmumx.* Aemo-
KpATisi 3SHAXOAUTHCSI IMiA 3arp03010 6e3 MiHIMyMy iAeaAiCTUMHOTO CaMOaHaAi3y, Tak Hi6M BOHa
AUBHTBCS Ha ce0e 330BHi. Aep)kaBa, sIka 0OMAHIOETHCS XHOHOIO AYMKOIO IIPO Te, [0 3axXiAHi
CYCIIABCTBA CTAAU XKEPTBAMHU IOTOKIB ODKEHIIIB, 110 IParHyTh HAXKUBATUCh HA AOOPOOYTI
LIUX AEP3KaB, IIOPYLIYE Liell pyHAAMEHTAABHHUIL 000B'I30K ITepeA BAACHUM <>, AETPAAYE i,
BpeITi-pelT, mApHuBae cebe.

ITo Toai Mu 30608 s13aHi OikeHIsIM i YoMy ? ITo-epine, MU TOBUHHI BUSHATH ODKEHISIMH,
SIK TIO CYTi, TaK i MPaKTHYHO BCiX 0Ci6, SIKUX MEePeCAIAyIOTD i OCHOBOIIOAOXHI MpaBa SIKUX
3HAXOASTBCSI T1iA 3arpO3010, TOAIL SIK iXHi ypsiAl 260 6e3IocepeAHbO MOAIOIOTh HA HUX, 260

# Zum Ewigen Frieden, 8: 357-8. Auraiiicpkoro: “On Perpetual Peace” in Kant Practical Philosophy
(New York: Cambridge University Press, 1996). Ilop. Otfried Hoffe, Demokratie im Zeitalter der
Globalisierung (Miinchen: Verlag C. H. Beck, 1999), 259.

* Biabm pookAaAHO mpo 1e AuB. y Onora O’ Neill, “Cosmopolitanism then and now,” in Constructing
Authorities (Cambridge: Cambridge University Press, 2015), 206 ff.

* O1dpia I'vodde, «xBaripikOBaHUN KOCMOIIOAIT, IEPEKOHANBO TOBOPHUTH PO AOTIOMATal040ro
rpomapsuuna csiry (komplementirer Weltbiirger) Ta nouyTrs cBitoBoi cipaseaansocti (Welt-
Gerechtigkeitssinn). Aus. Hoffe, Demokratie im Zeitalter der Globalisierung, 335-48.TIpo 36asancosanuit
morasip 'vodde Ha mpaBo Ha IpuTYAOK AUB. €. 359—-60.
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BISIBASIIOTD GafAYXKICTh IOAO HUX, 200 He CIPOMOXKHI 3axucTHTH ix y riaomy. o crocy-
€THCSI KOHKPETHHX YMOB Ta TOTO, SIK IX CAiA TAYMAuUTH, TO iCHY€E PO3ODLKHICTD Y TEOPETHIHIX
MiAXOAAX, XO4a Ha IPaKTHIIi Pi3Hi FOPUCAUKIIII 3aCTOCOBYIOTH Pi3Hi KpuTepil. XTOCh BBaXKaE,
110 HaBiTh JKeHeBCbKa KOHBEHIIIS € 0OMEXYI0Y0I0, OCKIABKH, OKPIM IIepeCAiAyBaHHSI, BOHA
BHMara€ HasBHOCTi IIeBHUX IPUYHH [TI€PECAIAYBaHHS, K Y BUIIAAKY 3 PEAIrifHAMH, €THIYHHU-
MU uM pacoBumu Tpurepamu (nexus clause (ymosa 38’s3ky). Ha AymKy iHmmux, KoHBeHIis
noAi6Ha A0 CBsiljeHHOI KOPOBH, SIKY IIOTPiOHO Oepertu 6yAb-sIKOIO IiHO0. Most MeTa, OAHAK,
IIOASITA€ HE B TOMY;, mo6 6€3HOC6peAHbO PO3BUBATH I¥0 AUCKYCIO Ta 11 OPUAMYHI HACAIAKH;
MeHe LjiKaBUTb, SIKi OCHOBHI IIPHYHHH HALIOTO 000B 3Ky ALSITH IIEBHIMU CIIOCOOAMU I{OAO
6iKeHIIiB, 3a YMOBH, IIJO MU IIOBUHHI iHTYITUBHO BU3HATH, IJO 6ixeHi — 118 MIEPEAYCIM AFOAH,
SIKi 3 OYADb-SIKOI IPUYMHU OIHHSIOTHCS MepeA OOAUYUSIM CepPHO3HOTO PU3HKY, i Y IeBHiM
opmi icHye Halr 060B’I30K AOIIOMOI'TH IM YHUKHYTH LIbOTO PU3HKY.

L[5t MopaabHa iHTYILIis YCIIIIHO QYHKITIOHYE SIK MOPAABHUM KOMIIAC AASL AIOAEH, IIPAaBHAO
ao6poro camapursnuHa. OAHAK TUTAHHS TIOASITAE B TOMY, Y4 MOXeMO MU (i SIKUM YMHOM) TIiA-
TpUMYyBaTH GDKEHIB y Takuil Crioci6, SKuit He TiAbKY € 6iAbIn edeKTHBHUM (3 ypaxyBaHHIM
MIPUPOAHHUX obMexeHb IHAMBIAYaAPHMX MOPAAbHUX Aiﬁ) , aAe 1 GiABII TiICHO OB A3aHMIA 31
CIIPHITHSTTSM HAILOI BIATIOBIAQABHOCTI He TIABKH SIK OCi6 3 MOPAABHOIO CBIAOMICTIO, aA€ TAKOXK
SIK TpOMaASH. MU HapaA 0COOAMBOI LIHHOCTI IIbOMY ITUTAHHIO, OCKIABKH IIPOOAEMA ODKEHINB
€ AeCTa01AI3yI0UMM YHHHUKOM Y AEMOKPATHYIHUX CyCITliAbcTBaX. Lleft BIIAMB Mag, SIK MiHIMyM,
AB2 HaTIpsIMU. 3 OAHOTO GOKY, AepKaBaM CKAAAHO TTepeKOHYBATH CBOIX 'POMAASIH y Heo0xiA-
HOCTi BUKOHAHH: 30608 13aHb mepep 6ixenisamu (0 mepioAMYHo 3MyImIye ix pearysaru
HATIOAOBHHY MHAOCEPAHO YH TiABKH Ha 3aKOHHI BIMOTH), 2 3 {HIIIOT0 60Ky, AAAi 1je IPH3BOAUTS
(B TOMY 4HCAI SIK TO6IUHHIT €EKT Bip 3araAbHOTO He6aXKaHHs BUKOHYBATH CBOi 060B S3K1) A0
HaAMipHOI ApaMaTH3alil MMTAHHS CIPAaBEAAMBOCTI B PO3IOAIAL 0008 3KiB Mi’K IHITUMU Aep-
aBaMu. CIIpaBeAAUBICTD PO3IOAIAY 00OB'SI3KiB, 6€3 CyMHIBY, € BXKAUBOIO BUMOTOIO iCHY-
BaHHS €EAMHOI CIIIABHOTH, aA€ HabaraTro Ba>KAHBilIe 6yTI/I CIPaBEAAUBUM Y BiAIIOBiAb Ha
CIIpaBeAAUBI BUMOTH, IO € BoAHOYAC i edpexTuBHMM. Hami cycniabcTBa MOBHHHI yHHKATH
HENPUEMHOI AUAeMH: 260 TIPAKTHYHO MOKUHYTHU Gixkennis (0cib, sKi CTHKAIOTHCA 3 HEBH-
IIPaBARHO CePIO3HNUM PH3HMKOM) HAaIIPHU3BOASIE, 400 CTATU CBIAKAMH AOMiHYBaHHS PacHCT-
ChKHUX Ta KC€HOC1)O6CI:KI/IX IIOTASIAIB Y TPOMAACBKIH Ta MOAITHYHIlN cdepax. Bigmosiano Mu
AOBOAKMMO MOYKAMBICTb BCTAHOBAEHHSI $OPMU 0OOB 'SI3KY, CyMICHOTO 3 IAE€I0 ITPO HAIIl IIePIIO-
4eproBHil 000B SI30K MATPHMYBATH HAIINX CIIiBIPOMAASH.

Leit 0coOAMBHIT 000B 30K, HATXHEHHUIT TEOPi€I0 AOOPOI BOAI, SIKa BTiA€HA Y KAaHTIBCHKIi
«Memagisuyi nozasdie> (ta pirocodii mpasa Kanra), Mac ABa posiBu. Y nepuiomy BUTIAAKY
HepeA HaMH [IOCTa€ 0060B SI30K, KM MU MaEMO 110A0 6ikeH1iB. Leit 0cob6AmBuit 060B's130K
IIeBHIM YMHOM € IIOAITHYHUM BapiaHTOM MOPAABHOTO 00OB’SI3KY AOOPOro CaMapUTSHUHA.
Skio My MaeMO 060B’I30K 00 €AHYBATHCh Y IOAITHUYHI CITIABHOTH Ta pOPMYBATH YPSIAH, SIKi
3aXHINATUMY T Hallli [IpaBa i CBOOOAM BiA 3arp0O3 IIPUPOAHOTO CTAHY, TO Lie CTOCYEThCS I yCix
IHIIKX, 1 BCi MAIOTh TaKe CaMe IPaBO MOAITMYHO OPraHi30BYyBaTUCh 3 THX CAMUX IPHYMH.
BoaHOYAc 1jef «IIOAITH30BaHHII» 000B 130K AOOPOrO CaMapUTSHUHA IOEAHYE, TaK O MO-
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BHTH, Hallle [IPaBO CTBOPUTH AEPIKaBY 3 IPABOM YCiX iHIIHX, i 3 IIbOrO BUIIAUBAE 0H0B'I30K
MOPATYHKY THX IPOMAASH, YUI )KUTTSI 3HAXOASITBCS TTiA 3aTPO30I0. 3AAMIIAETHCS AUCKYCITHUM
YPSIAY, SIKHil BTiAIO€ CBOGOAY T2 BEDXOBEHCTBO IpaBa (HAAQHHS TOAITHYHOT Ta AUTIAOMATHY-
HOI M ATPHMKH, PeCypCiB, piHAHCOBe CHIBPOBITHUIITEO). AAe SKIO MU MAEMO CAMAPHTSIH-
CbKHIt 060B I30K i IPaBO 3MYNIYBaTH KOTOCH i3 HAIIKX CIiBrPOMaAsH (THX, XTO He IOTOAHB-
cs1 6) 3aXMINATH HAC YCiX Bip Hebe3nek MPUPOAHOTO CTaHY, TO 3 LIUX CAMUX IPUYHMH HaM CAip
3aXMINATU THX, YUIM OCHOBOIIOAOXKHHUM IIpaBaM i 060B’s13KkaM 3arpoxye Hebesmeka uepes
ab6COAIOTHY HE3AATHICTD YpPsIAY 3a0€3IeUUTH AOTPHMAHHSI IPUHIIKUITY BEpXOBEHCTBA IIpaBa
Ta rapaHTyBaTH 6a30Bi cBOOOAN. Mu 30608 ’s13aHi AOIIOMAraTH iM sIK I'POMAASIHH, SIKMM 10-
U4ACMUAO XUTH B KPaiHi, IO IIPUHI[UIIOBO 3aXMUI[A€ HAIll [TPaBa i CIPUSAE PO3BUTKY OCHO-
BOIIOAOXKHHUX CBO60A. Lleit mpocTuit MopaAbHUIT 060B'SI30K, SIKUFI IIOXOAUTD Bip 000B'SI3KY
AOOpPOro caMapUTSHUHA, MIASIXOM IIOCHAEHHS IIOAITHYHOTO 3MiCTYy TPaHCPOPMYETDCS
B 000630k cnpasediusocmi. Yci 0cobu € HOCisIMM 11bOTO IpaBa*® Gy TH 3aXMIeHUMH HAAKHO
QYHKITIOHYIOUHM YPSIAOM, SIKHI1 BTIAIOE Y CBOIi ALIABHOCTI iAeaAU CBOOOAH Ta CIIPaBeAAH-
BOCTi; KOXX€H Ma€ «IIPaBO MATH IPaBO>. 3aXUCT ODKEHIB OYAb-SIKHUMHU 3 HAAKHUX CIIOCO-
0iB IOASITa€ y peaaisaniii {bOro Ipasa, i KOXKeH, XTO IepebyBac Iia 3arpo3o Hebe3meku
BHACAIAOK 0€3CHAASL FOTO ypsiay,*® Ma€ IpaBo BHCYBaTH OOIPYyHTOBaHI BUMOTH AO THX, XTO
Ma€ IOBHOBAXEHH Ta 3aCO0H, SIKUMH MOXe AOTIOMOI'TH FOMY.

AT HAaC BOXKAMBO YCBIAOMAIOBATH 1€l 000B 130K CIIPABEAAMBOCTI IJOAO THX, XTO BBaXKa-
€ThCS ODKEHIISAMH, i CTABUTHCH AO HUX HAA©KHUM YMHOM. BusHaHHS 6ixeHIiB (i HacamIepea
HeOOXiAHOCTI HAAQHHS iM PUTYAKY) — Lie He AUIIe supaxcenus nesdosorenns (MeTpio
Ipaiic) MOBEAIHKOIO ApKaBH iX OXOAKEHHS, " are pa3oM 3 TUM i CHIOCI6 supasiens coni-
dapHocmi YaCTHHY IPOMAASH IPUIMAIOYO] AepPIXKABH, SIKi, BUKOHYIOUH CBifl 000B'I30K CIipa-
BEAAUBOCTi, PO3IMIUPIOIOTh TOPU3OHTHU IAGHTUYHOCTI 3i CBOIMU CITiBBiTYM3HUKAMU. Take
PO3LIMPEHHS MEX COAIAAPHOCTI BiA6YBa€TbCﬂ HE AHMIIE AASL TOTO, I[O6 IPOMAASHU BIAIIO-
BiAQAY BUMOTaM CIIPAaBEAAUBOCTI,  H AASI TOTO, 0O BUKOHYBATH MOPaAbHi 000B SI3KH, SIKi
IPOMAASIHH AEMOKPATHYHOTO CYCIIIABCTBA MAIOTB IOAO CaMuX cebe.*

* TIpaso, incTuTyniaAi3anis sKOTO yTBOpIOE 060B5130K Mepea co6or0 («MH MOBHHHI XUTH 32
3araAbHMMU i 000B’I3KOBUMHU 3aKOHAMU CBOOOAU >, B TePMiHOAOTIL KaHTa) TanepeA iHIUMY; i AKIO0
MM MAaEMO TaKe IIPaBO, TO HOTO MaOTh i yCi iHImIi.

* KOHKPeTHO TyT MaeThcsl Ha yBasi MOAiTHYHA HecrpoMoxHicTb (abo coniaabHa Ta $piHaHCOBA
HeCTPOMO>KHICTb, CIPHYMHEH] MOAITHYHOI0), 2 He BUMIAAKH, SKi € pE3YABTATOM CHTYaIifHOI
HeCIIPaBeAAMBOCTI, SIK, HAIPUKAAA, BIAMOBA AIOAEH BCTYTIATU AO 30pOMTHUX CUA 3 PEAIriTHUX MiPKYBaHb.
Aus. Matthew Price, Rethinking Asylum: History, Purpose and Limits (Cambridge: Cambridge University
Press, 2009), 122fF. KpimToro, me MipkyBaHHSI He CTOCYEThCATPOMAASH THPAHIYHUX PEXXHMiB, OKPiM
BUIIAAKIB, KOAM IXHS HEHACHABHMIIbKA TIOAITUYIHA AiSIABHICTD YM HABITh MPOCTO IXHE iCHYBAHHA
(HaAeXHICTb AO PACOBHX, eTHIYHHUX M PEAirifiHMX MEHIIMH) HEMUHYYe CTAHOBASTD 3aIPO3Y AAS
KOHKPE@THOTO PeXHMY, BHACAIAOK 4OTO iX IIepeCAiAyIOTb.

* Price, Rethinking Asylum, 69-94.

* Aus. HaBepeHN!T CeHHETOM IPUKAAA NIPO ICTOPIIO IPelbKUX MOPSIKIB, @ TAKOX IOAITUKIB Ta
inTeaekTyaaiB y ITaprxi 1840-x pp., siki 6yAu coLjiaAbHO IHTEIpPOBaHi Ta CTAAM HATXHEHHSIM AASI

2/2019 Oinocodia npasa i 3aranbHa Teopid npasa  ISSN 2227-7153 183



KoHcTaHTiHoc Manareopriy

BucHoBoK: Po3wupioloum Kono conigapHocTi

51 HamaraBcsl [TOKA3aTH, IO Ljeil 3B SI30K TAKOXX MA€ MEPIIOPSIAHE 3HAYEHHS AASL CAMHUX
AEMOKPpaTiil, IXHiX IiIHHOCTeH Ta MOAITUYHMX iaeaAiB. bixkeHIli He cxoxi Ha MeTeOpH, IO
CITyCKAIOTHCSI HA 3€MAIO 3 KOCMOCY; BOHHU IIPUOYBAIOTH 3 00I PYHTOBAHUX ITIACTAB i CTAHOBASITH
AASL AibEepaABHIX AEMOKPATIH iCTOTHUI MOPAABHO-IIOAITHYHII BUKAYK. /\IOAH, 1[0 SKHBYTh
Y HeBIOPAAKOBAHOMY (a60 «OBTSKEHOMY> ) CYCIABCTBI, KPiM TTepIIoueproBoi norpebu
BYDKHMBaHHSI, MAIOTh TaKOX 1paso BIAHOBUTH IHAUBIAYaAbHUH Ta KOAEKTUBHUI BUMiPH CBOTO
JKUTTSI HA OCHOBI CBOOOAM Ta PiBHOCTI 260 BAATHCH AO HIAsIXY, sikuil Paiinep Qopcr HasBas
IIPaBoOM

KHUTH Y 0230Bifl CTPYKTYpi OO pyHTYBaHH, YACHHU SIKOI MAIOTD 32COOU AASI OOTOBOPEHHS Ta
NPUMHSATTS CIIAPHOTO PillleHHS ITOAO COLiaAPHMX IHCTUTYTiB, IKi AO HUX 3aCTOCOBYIOTHCS, TA
IM[OAO TAyMadueHH s i KOHKpeTHOI peaaisarii cBoix mpas. IIpaBa AIOAMHY B ITbOMY CEHCi MaIOTh
pedAaexcuBHUI XapaKTep: 1ie 6a30Be MPABO OYTH YACTHHOIO IIPOLIECY, B IKOMY OCHOBHI IIpaBa
rpOMajsiH HabyBaloTh KOHKPETHOI Ta OPHANYIHO 000B’13K0B0I popmut. BoHu € mpaBamMu BUIIOrO
IIOPSAAKY, a CaMe ITpaBaMM He IiAAABATHCS BIIAUBY COLJia AbHMX IHCTUTYLIill abo IOPMAUYIHUX
HOPM, SIKi He MAIOTb HAA€XXHOI'0 OOIPYHTYBAHHS 3 TOYKH 30PY THUX, KOTO BOHU CTOCYIOTHCS,
Ta IpaBaMyu Oy TH PiBHONPABHUMU YYaCHUKAMHU TAKHUX IIPOLEAYP 06T pyHTyBaHH . *

ITo Toai Mu 30608 93aHi 6ixeHsM? ITo-niepine, Mu 30608’ s13aHi 8u3HaAMY IX, GaKTUIHO Ta
GOpPMaABHO, SIK AFOACBKHX iCTOT, sIKi nepecAidyiomucs Ta 6a30Bi AIOACHKI iHTepeCH SIKHX 3Ha-
XOASITB 1i0 3a2po3ot0. OOOB’I3KOBOIO IIEPEAYMOBOIO HAAEXKHOTO 3aXUCTY € BCTAHOBACHHS
JiTKHX yMOB, SIKi KBaAipiKyIOTh AIOAMHY 5K OikeHIis. [Tepes 6yAb-SKOIO AMCKYCi€lO 3 TIpH-
BOAY TOTO, 1[0 POOMTH, UM HAIIi pecypcH obMexeHi, TPO BEAMKY KiAbKiCTb OKeHIIiB, IIpo
MaCOBiCTb, IIPO MOPAAbHi HeOe3IIeKH, IMOTeHIilfHI PU3UKH AASL BHYTPIIIHbOTO HOPSAKY Ta
Ge3IeKy, IIPO CIIPABEAAUBHI PO3IIOAIA TATAPiB MDK IIPUAMAIOYMMU KpaiHamu™ Ta Ipo OyAb-

MapuXXaH (anHaﬁMHi AAS Aesu(nx) HACTiABKH, IO pO6iTHI/IKI/I, AKI MIPAalIOBAaAX Ha Ha6epe>1<HiI71
CeHM, CTAaAM HOCUTH IPelbKy HallioHaAbHY opMy. AUB. ApYTHit HapuCy poboTi «IHO3eMe1b> (AUB.
MOCHAQHHS 4).

* Rainer Forst, “The Justification of Human Rights and the Basic Right to Justification: A Reflexive
Approach,” Ethics Vol. 120, No. 4 (July 2010): 736. ITop.: «IIpaBa AloAuHH — Ile OCHOBHI IIpaBa, 6e3
SIKHX CTATYC ICTOTH, SIKa Ma€ IPaBO Ha OOIPYHTYBAHHs, He € 3abe3ledeHIM Ta 3aXUlleHNM. Bonu
BKAIOYAIOTh y Ce0e OCHOBOIIOAOXKHI npasa 0COb6UCTi, MOAITHYHI Ta coljiaAbHi npasa, HeobXxipHI
AASI BCTAHOBAEHHSI TOTO, IO SI HA3MBAK COLiaABHOI CTPYKTYPOIO OOIPYHTYBaHHS; IIO-APYTE,
BOHM BKAIOYAIOTb Ti CyOCTaHTUBHI IIpaBa, iCHyBaHHS SIKUX AAS IHIIUX HIXTO B TaKill CTPYKTYpi
OOI'PYHTYBaHHSI He MOXe BUIIPABAAHO 3allepedyBaTH, He [IOPYUIYIOYH IIPHU [{bOMY BIMOT B3aEMHOCTI
Ta 3araapHOCTI» (c. 737).

S0 TIpuitmMaroui KpaiHu MOBMHHI B3STH Ha cebe Tsrap, MPONOpLiiHUA iX cipoMoskHOCTI (HaceAeHHS,
posmip Tomo) TapecypcaM, aAe He IOBUHHI YHMKATH CBOEI ClIPaBeAANBOI YaCTKH BiATIOBiAQABHOCTI.
Biaburi, ane 6ipHimI KpaTHE MOTAH 6 TOTOAMTHCS IPUAHSTH 6iABITY KiABKICTb 32 YMOBH CIleljia AbHOT
piHaHCOBOI MIATPUMKH 3 OOKY MEHIINX, aAe bararmux kpain. BiaMoBa aepsxaB 6parTu Ha cebe CBOO
JaCTKY BiATIOBiAQAPHOCTi MOXKe MOTATHYTH 3a co6010 moAiTHYHMIM TUCK Ta caHKIIil. OpAHAK TOM daxr,
IO A€Ki Aep>KaBH He BAKOHYIOTD CBill 060B’430K, He IOBUHEH 6yTn NMPUYUHOIO BiAMOBH Y TIATPUMIT
THM, XTO I moTpebye. Y bOMY IUTAHHI AUB. IPOSICHIOIOY M | HaAMXarouuit morasia Axkoseda X. KepHea,
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K iHIIi GaKTOPH, IO CAY>KATD IIeBHUM OOMEXXEHHSIM AASI HAIIIOI AOTTIOMOTH 1M, MU ITOBHUHHI
HapeIlTi CEpHO3HO CIPUIHATH TOH (PaKT, 1o ODKEHIN — I1e AIOAU, IKUM 3arpOoXKy€ CMEpPTEAb-
Ha Hebe3IeKa, i 1je cTaA0Ch He 3 Ix BAacHOI BuHU.”' Ha MO0 AyMKy, 11ei1 Ipo1iec yCBiAOMAEH-
HS nepeA6aqae BiAMEXYBaHHs SIBUIIA 6iKeHCTBa Bip immirpanii. o menme mMu p06I/IMO
PO3pi3HEHHS MK LIUMHU ABOMA IIPOLIECAMH, TO OiAbIlle MU 3aTPMAPIOEMO (AKT HAraAbHOI
HOTpebH, 0 BU3HAYAE IOAOXKEHHSI ODKeHLiB.”> MOXKHa CKa3aTH, 1[0 Kpalje 3BIAbHUTHU Ae-
CATHOX BUHHHMX, HIK 3aCyAUTH HEBUHHHX; aHAAOTIYHMM YUHOM, Kpallle IIPUUMATH AESIKHX
IMMIrpaHTiB, IIOAO SKHX MU He BIIEBHEHI, Y4 BiATIOBIAAIOTh BOHH KPUTEPiaM, HiXK BIAMOBAS-
TH GDKEHIISIM, SIKi BTIKAIOTh Bip peaAbHOI HeOesIeKu.

Omxe, [0 MU IOBUHHI po6umu AASI HUX, 1 SKUM Ma€ 6yTH xia Hamux Aymok? 1o mu mo-
BHHHI POOHTH, SIKIO MU CTHKAEMOCH i3 CHTYALIi€I0, KOAH AIOAM ITOTPAIIASIIOTH Y Hebe3nexy,
1 IIAKOM 3PO3YMIAQ, IO II€ CTAAOCh HE 3 IXHbOI BUHH, i BOHM HE MOXKYTb KOHTPOAIOBAaTH €.
Mu oBHHHI 3aXUIIATH IX OYAb-SIKUMHU AOCTYIIHHUMH 3aCO0aMHU, IPOIOHYIOYH IIPUTYAOK
(y By3bKOMY Ta B IIMpPIIOMY PO3yMiHHI) 91 3aCTOCOBYIOYN eeKTUBHI 3aXOAK TaM, A€ iM 3a-
rpoxye 6esmeka. Leit 3axuct HOTpi6GHO PO3YMITH i TAYMAUUTH SIK creyupikayito Ta posuiu-
perHs 060B SI3KiB, SIKi MU MAEMO SIK I'POMAASIHH, IIJ0 KOPUCTYIOTbCSI OAaraMu CBOOOAH, TTepe
AFOABMYL, SIKMM OpaKye Takux OAar, i sIki HapasKaloThCs Ha Hebe3IieKy, o6 HabyTu abo npu-
HalMHi He BTpaTUTH iX. K10 3araAbHi ieaan cBO6OAY Ta CIIPaBEAAMBOCTI 36An>Ky}0Tb Hac
SIK TPOMAASIH ITOAITHYHOI CyBepeHHO]I CIIIABHOTH, Ti caMi iAeaAr 3060B’sI3y10Th HaC IPOSIB-
ASITHL COAIAQPHICTD IJOAO THX, XTO [030aBAEHHUI CBOET CBOOOAM. AICHO, MOXKHA CKa3aTH,
COAIAAPHICTD, KO0 MU 30008 s13aHi nepeA HUMH, MOJKAUBO, CAiA PO3YMITH K TaKYy, IO Ma€
GiAbILIY IHTEHCHBHICTD i GiABII BHCOKHUIT CTYIIHb, HIK T, Ky MH IPOSIBASIEMO AO HAIIKX
CIIBIPOMAASIH, 3 SKUMHA MU B YMOBaX A€MOKPaTil MO>KeMO Ha 3aKOHHHX ITACTaBaX MaTH Cy-

BUKAAEHHUILy fioro 6auckyuiit npaui (Joseph H. Carens, The Ethics of Immigration (New York: Oxford
University Press, 2013), 219-20). Bin numre: «Koau CIIIA BiaMoBHAHCS INpUMMATH €BPEHCHKUX
6ixeHIiB i3 Cenm-Ayica (AaﬁHep), Ti, XTO 3aXMIaB Ile pillleHHs, CTBEPAXKYBAAH, IO AMepHKa BXe
3po6rAa CBill BHECOK Y CIIPaBy llepeCeAeHH s OXKeH11iB, 0COOAMBO 3BaKal04U HA CKAAAHI EKOHOMIYHI
o6craBuHN TOrO 9acy. KoAM 1 KpUTHKYIO 11e pilleHH T i 3aIIeBHSII0 Y TOMY, I{0 aMEPUKAHCHKA PeaKIlis Ha
€BperichbKuX O1KeHI1[iB 6yAa TALOOKMM MOPAaABHUM IIPOBAAOM, 5T HE CTBEPAXKYIO, II[O MaB Oy TH SIKUIICH
HaAHAI[iOHAABHUI OPraH, SKUi 61 BUPIMuB, CKiabKky 61xeHiB mpuitMyTs Crioayyeni llltaru. S npocro
Kaxy, IO aMePHUKaHIli MOBUHHI 6yA1/1 NPUAHATH iHIIe pillleHHs, i IO IXHE KOAeKTUBHE MOPaAbHE
CyAXeHHs 6yA0 ranboko xubuum. CaMuit Aunre GpaxT TOTO, IO YACHH IIOTEHIITHOrO IPUHAMAI0Y0ro
CYCIiABCTBA BBAXKAKOTB, IJ0 BOHH BXXe 3POOUAY AOCTATHBO AASI BHKOHAHHS CBOIX 3000B’I13aHb L[OAO
0iXKeHIIiB, HEAOCTATHIN AASI TOTO, OO MIATBEPAUTH, IIJ0 BOHU 3pPOOUAY AOCTATHBO>.

5! ITe, 3BiCHO, He CTOCYETHCS THX, XTO CaM BYMHMUB TSKKI 3A0YMHH, CKaXXiMO, 6paB y4acTb B aKTax
TeHOIIMAY, AA€ BHAXOAUTHCSL Y HebesIIelli Ta myKae 3axucTy. Y IibOMy BUIIAAKY 3aXHCT, IIBUALIE 33 BCE,
6yAe MOASITATH Y 3aTPUMAHHI, TOKH ITi ocobuHe 6yAyTb AOCTaBA@HI AO Mi>KHapOAHOrO cyAy. | HaBmakuy,
COAAATH, SIKMM 3aIPOXKye HebesIeKa caMe TOMY, 1j0 BOHH BiAMOBASIIOTbCSI BUMHSITU BOCHHI 3AOUHHH,
MaIOTh IPAaBO HA 3aXUCT Ta IPUTYAOK.

52 THOAl Hebe3meKa cripuYMHeHa He 6e3I0CepeAHbO MIOBEAIHKOIO AEPXKABH, BiA THITY SIKOT AIOAM
BTIKAIOTB, a Il HE3AATHICTIO 3aXUCTUTH iX Bip HACHABCTBA 3 OOKY IIeBHUX IPYII 200 Bia IPUPOAHOL
cruxii. Aesia Miaaep BBasxag, o y 1bOMy BUIIAAKY MU IOBHHHI BU3HAYUTH, YH MOXKHA 3anobirru
He(eaIrel]i BXMBAIOUH 3aX0AiB Ha Micisx. Aus. Miller, Strangers in Our Midst, 82.
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nepedHOCTi Ta He moropxysarucs. Illoao 6ixeHnis, ski mos6asAeHi Bcboro (KUTTA Ta iH-
CTHTYLITHOTO CepeAOBHINA), MU He MAEMO TaKOi CBO6OAH. SIK IPOMAASHY, MH € He IPOCTO
AIOABMHU 13 COBICTIO, aA€ 1 IIOAITUYIHO BIABHMMHU iCTOTaMH, 3AQTHUMH CYAUTH, YCBIAOMAIOIOYN
LIHHICTh AEMOKPATIl AASI CBOOOAM, @ TAKOX Il TEHAITHY Ta BpasdAuBy cyTHicTb. OTXKe, y Hac
€ KiAbKa IIPUYUH OYTH 0COOAMBO Ty TAMBUMH AO CHTYALIifl JKOPCTOKHX ITePECAIAyBaHb AIOAE,
sIKi OOPIOTHCSI 32 MOXKAHMBICTD iCHYBaHHS SIK AFOACBKHUX iCTOT Ta SIK TPOMAASIH 3 HECIIPUST-
AUBHX OOCTAaBUH, | MM MAaEMO OCOOAMBHIT 0OOB’SI30K 3aXMINATH Ta MIPUXUIIATHU IX, — He
060B’I3KOBO THX, XTO 6OpeThCsI 3a Te, OO IeBHA IPyIa MaAa IlepeBary Hap iHIIO, aAe
060B’513KOBO THX, XTO IIPAarHe XXUTHU B IIOAITHYHIF CIIIABHOTI B yMOBAaX 3aKOHHOCT] Ta IIOBAaru
AO cBO6OAM. Mu, SIK CBOOOAOAIOOUBI AIOAU, KEPYEMOCDH XUTTEBOIO BAXKAHBICTIO AOIIOMOTH
THM, XTO IIOTpebye IMPaBOMOPSIAKY, CBOOOAM Ta AeMOKPATil, IHaKIIe KXKYUH, 3AICHUTH
KomMnercayito TOAITUIHOI COAIAAPHOCTI, SIKOI IM He BUCTAYAE i AKY IXHA BAACHA IIOAITHYHA
CITIABHOTA MO>Xe 3aIIpOIIOHYBATH AMIIE YaCTKOBO 200 y cBaBiAbHii MaHepi. O6cTaBUHI
KUTTS B OXOIIACHHX BilfHOIO KpaiHaX HACTIABKH )KaXAUB], 2 HeOe3IIeKH HACTIABKH YCIOAUCYIIH,
1110 HE3aAKHO MHCASYMM 0COHaM HEMOKAUBO IIPHCTOCYBATHCH AO IIHOTO. SJK KPACHOMOBHO
IHIIe MOAOAMH adraHcpkuil moeT, Caaia baxap, «B iHmmiit kpaiHi, mpuHANMHI, S MOXY IiA-
HSITUCS Ha TOPY, cUAITH 6iast Boau. [IpuHaiiMHi, Miit podym OGyae poscaabaeHunit>.>

SIk st HAMaraBCst AOBECTH, MH, SIK POMAASIHH, MAEMO OOOB'SI3KH IIOAO ODKEHIIiB, TIOAIOHI
AO THX, IIJ0 MF MAEMO OAHH IIIOAO OAHOTO. 5] TaKOXK XOTIB 0¥ IIPHUITYCTUTH, IO AEMOKPATHY-
Ha AePYKaBa, IPOMAASHU SIKOI KEPYIOThCS TAKHM ITOYYTTSIM 00OB SI3KY [epeA IHIIHIMU AIOAD-
MY, IO 3HAXOASTHCS B Hebe3IIerti, TAKOXK Ma€ 3 LbOT0 KOPUCTb. S He 060B’513K0OBO Mato Ha
yBasi ImepeBar, siKi MU MOXXeMO OTPHMATH, 3AIFICHIOIOUN TaK 3BaHy M SIKy cuAy. IIposs co-
AIAQPHOCTI IIOAO IHIIMX MA€ IHHICTb i, 6e3cyMHiBHo, 3MIL[HIOE HAIlly AeMOKPaTUYHY CITiAb-
HOTY, HaraAyloud HaM, Cepey, iHIIOTO, PO BUKAUKH AASL HAIIIOTO XXUTTS B yMOBAaX CBOOOAM
Ta CIIPAaBEAAMBOCTI. fIK i y BUITaAKY iHAMBIAYaABHOTO KaHTiaHCHKOTO 06013’5131<y AOIIOMaraTu
iHIIKM, MH, SIK BIABHI AeMOKPATHYHI CYCIIIABCTBA, 3000B’s13aHi AOIIOMAraTu CIIIABHOTaM
y CHTYyaIisix 6e3Aaay, a 0COOAMBO iX uAeHaM, SIKi epeOyBaioTh y Hebe3IIelli, KOAM BOHH Ha-
MaralTbCsI CTATH Ha HOTH Ta BIDKMTH HA LIASIXY AOCSITHEHHS CBOIX IfiAeil. Y OyAb-sSIKOMY
BUITAAKY, KOAU B SIKUICh MOMEHT IIOBEPHETHCSI MU, ODKEHIIi CTAaHyTh HANI[IHHIIINM eAeMeH-
TOM AAS CTBOPEHHS KPAIlOTO i BIABHINIOTO CYCIIABCTBA, i HIOHAMMEHIIEe 3 1ji€l IpUIMHU
36epesxeHHsI IX MOPAABHOI Ta IICHXOAOTTYHOI CTIMKOCTI € HAABOKAUBUM ITHUTAHHSIM.

OaHak He AUIIe IIOXBAABHUH XapaKTep COAIAAPHOCTI 3MyIIye HAC BiAUyBaTH, IJO MU
30008B’s13aHi [TATPUMYBATH Ta 3aXUIIATH THX, XTO IepebyBac B Hebe3Ierli, OCKIABKH BOHU
TAKOX XOTiAM 6 6yTH IpOMaAsIHAMH BIABHOTO cycriabcTBa. Ha BHCOKY OLIHKY 3aCAYTOBYE
OTOTOXXHEHHSI HAC i3 HUMH, aA€e IIePeAOBCIM MU IIOBHHHI BUSHATH, IO HAIIA COAIdApHicmb
3ACHOBYEMBCS HA 000813KY 00MPUMYBAMUCH CnPpasedsusocmi. AIOAU, IO XUBYTh B HEYIIO-
PSIAKOBAHHUX CYCITIABCTBAX, MAIOTH IIPABO, KPiM IIOTPeOU BIDKUBAHHS TYT i Tetep, 8i0H08UMuU

33 Mujib Mashal, “In Afghanistan’s Season of Crisis, ‘Words Do Not Have the Strength’,” New York
Times, October 17,2018, https://www.nytimes.com/2018/10/17/world/asia/afghanistan-election-crisis.
html.
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CBO€ iIHAMBIAyaAbHE Ta KOAEKTUBHE JXUTTS HA OCHOBIL cBObOAM Ta piBHOCTI. SKImo My Haai-
A€Hi TaKUM IIPaBOM, TO BOHH TaKOX. ToMy Mu M 3000B’s13aHi ITUM, a 3aXKCT IXHbOI HEAO-
TOPKAHHOCTI — AMIIIe ITepIIHii KPOK. 3 iHIIOro 60Ky, GbKeHIi — Ije He «>KeOpaKu IpOoIBiTaH-
HSI>»>, @ AFOAM, SIKi CTPXKAQIOTh BHACAIAOK CBOEI 60pOTHOU 3a MOpPAAbHE Ta ITOAITHYHE BU-
JKUBAHHs, 32 [IPaBO HA XXUTTS B 00CTaBUHAX yIOPSIAKOBaHOI CBOOOAH, i, sik mumre TanHa
ApeHAT,** y CBITAI IHIIOTO AOCBIiAY, 32 IIPaBO IIOBEPHYTH < MiCIje Y CBiTi, sike pOOUTD AyMKU
BaroMUMUY, a Ail epeKTUBHUMI>>. OCb SIK MU TIOBUHHI CTABUTHUCD AO 6ikeH11iB. M1 30608 s13aHi
3aXMINATH i IPUXMINATH IX He AUIIE SK AIOAH AIOAEH, a SIK TPOMAASHH, 1[0 MAIOTh IIPHUBiAeH
SKUTH B YIIOPSAKOBAHMX ITPAaBOM CYCITIABCTBAX, PO3YMHO CIIPAaBEAAUBUX i pIBHOIIPaBHHUX, A€
He ACKPUMIHYIOTb THX, XTO 0€3HeBUHHO CTPAXKAAE BiA HEMOXXAUBOCTI XKUTHU Y TAKOMY YIIO-
psiAkoBaHOMY cycmiabCTBi. Te, 1m0 IM MOTPiOHO, OKPIM 3aXHCTY, — CTABACHHS AO HUX SIK AO
HOTEHIFIHIX IPOMAASIH, SIKi MOTAM 6 c$OpMyBaTH MafbyTHIO IPOMAASIHCBKICTb CBOEI Kpa-
i i s6ararurn Hamy. [Tpore 3 inmoro 60Ky, Bussasioun (IHAMBiAyaABHO i KOAGKTHBHO) CIIpa-
BEAAUBICTD IIIOAO THUX, XTO nepe6yBae ITiA THITOM Ta ME€PECAIAYBAHHAM, MM 3MILIHIOEMO HALTy
BAACHY A€MOKPATHUYHY ITOAITUYHY CIIIABHOTY, MH CTAEMO IPOMAASIHAMH 3 OG1ABII TAOOKOIO
AEMOKPATHYHOIO CBIAOMICTIO. AAe He BApPTO HEAOOLIIHIOBATH IlJé OAUH aCIIeKT — MU TaKOX
CIPHAEMO MPOCYBAHHIO ACMOKPATHYHMX i MUPHHMX BIAHOCHH y HABKOAMIIHIM CBIT.

© K. ITanmareopriy, 2019
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Koncranrinoc ITanareopriy. Biskenni ra Hami 0608’13k1

AnoTanis. Y niit cTaTTi rpenbkuil mpodecop MOACHIOE CBOE 6aueHHS MiACTaB MOPaAbHUX
Ta MOAITHYHHMX 000B SA3KiB, 10 ICHYIOTD y HaC K TPOMaASH CBOIX A€pP>KaB CTOCOBHO Oi>xeH1IiB.
ABTOp BBaXXa€, IO AOBOAI IIONIMPeHe y 6araThOX CYCIiAbCTBAX CIPUAHSATTS O15KEHI[IB SIK TATapsI
Ta 3arPO3H AAS IIPUIIMAIOYO] A PIXKABHU € A0COAIOTHO XUOHIM i BUKOPUCTOBYETHCS AOBOAL 4aCTO
AAS BUIIPAaBAQHHS IHITHX HerapasAis, IKi )KOAHUM YIHOM He [TOB’I3aHi i3 O KeHIIIMHL.

HaromicTs aBTOp BBaXKa€, 1110, AOIIOMATAI0YH Ta IPUXHIIAI0YH 61KEHIIiB, CYCIIiAbCTBA 3MIL[HIOIOTH
BAACHY AEMOKPATUYHY IOAITHYHY CIIIABHOTY, @ TPOMAASIHY IPUNMAIOYHNX ACPXKAaB HAOYBAIOTh
6iapmI rAn60K0I AeMOKpaTHYHOI cBisoMOCTi. OKpiM TOro, anmearoroun oo KanTa, aBTOp Haroaomye
Ha TOMY, IIJ0 MU, SIK pO3YMHI icTOTH, He MO3KeMO Oa’kaTH, 1§06 6aliAy>KicTh cTaAd YHIBEpCAADHIM
3aKOHOM, 2 Ha MiCIIi KOXXHOTO OiXKeHIsI, SIKUH TiKa€ Bip 3arp0O3 HOI0 SKUTTIO i OCHOBOIIOAOXKHHUM
[IpaBaM, IOMUTI MOXe OIIMHUTUCH GYAB-XTO 3 HaC.

bixxen1i, AKi BTpadaroTh 3aXHUCT Bip CBOIX A€pKaB, HE MOXKYTb 6YTI/I 3aAMIIEHI HAIPU3BOAAIIE,
apXKe yci AToAU 06’eAHAHI MiXk 0600 YHiBepCaABHIUM MOPAABHHM OOOBSI3KOM — He 3aBAABATU
HaBMHCHOI IIKOAM OAHE OAHOMY Ta AOIIOMaraTu OAHE OAHOMY y BUIIAAKY CepHO3HOI 3arposy,
SIKIIO Ile He IIOB’SI3aHO i3 KepTOBHICTIO. L]eit MOpaAbHUIT 060B’I30K [OAO KUTEAIB 91 TPOMAASIH
IHITUX AepPKaB, [0 aBTOP HA3UBA€E MOAITUIHNM CAMapUTIHCTBOM, [0 BUTASAAE AK COAIAAPHICTD
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Ta KOMIIEHCAIisl 3a BTpaueHU I IpaBonopsaAoK. Lle yKiHIIeBOMy paxXyHKY CIIPHSE YTBEPASKEHHIO
crpaBeAAMBOCTI. BUKOHAHHS [[bOro 06OB’sI3KY, 3BUYAITHO, OIIOCEPEAKOBYETHCS AePI)KABHUMHU
incruryniaMu. [Ipu 11boMy, aBTOp HarOAOIIYE, IO AMIIIE AeMOKPAaTHYHA AepKaBa Ma€ BAAAY Ta
aBTOPUTET BUKOHYBATH MICil0 3aXUCTY IPaB i cB060p iIHO3EeMIIiB, AKi ONMHUAUCH y Hebesmeri.
AepixaBu MOBHHHI TOAGATH IIPO Te, 00 PO3POOUTH IIOAITUKY CTOCOBHO AOIIOMOTH Oi3KeHIISIM,
B AKUX BiAO6paSI/ITI)C5[ 06’eKTUBHA OIliHKa IX CIIPOMOXXHOCTEH, MeXaHi3MH KOOpAUHALII IpoLeciB
AOIIOMOTH, CIIPAaBEAAUBHI PO3IOAIA TATAPIB Ta peCypciB.

ABTOp pOOHUTH BasXKAUBE 3aCTEPEXEHHS: CAiA 3aBXAU IMaMSITATH, IO AOIIOMOra He MOXe
3MYIIyBaTH 6i>keH1]iB 1030aBASATHCH BAACHOI iA€HTUYHOCTi Ta OTPHMYBaTH HOBY B OOMiH Ha 6iAbII
BUCOKU piBeHb )XUTTA. [IpuiiMarodi cycniAbcTBa MOBUHHI yHUKATH 3HEeBaru Ta Mo6AaXAUBOCTI
AO Bi>KeHIIiB, 3apO3YyMIAOCTi Ta XBaCTOIIiB, AKi 3PAAKYIOTh MOPAAbHY LIiAICHICTD A06p0‘{I/IHHOCTi.

Karugosi caoBa: 6ixenii; AE€MOKpaTHYHA Ae€p>KaBa; MOPAAbHHUMI 060B’930K; MOAITHYHE
CaMapHTSHCTBO; IIOPSITYHOK; IIPaBa i CBOOOAM; CIIPaBeAAMBICTD; CYCITi ABHO-IIOAITHYHHU TOPSIAOK.

Koncrantunoc ITanareopruy. BexxeHnbl 1 HaNIH 0653aHHOCTH

AnHoTanus. B aroit crarbe rpeveckuil npodpeccop 0OBICHSET CBOE BUAEHIE OCHOBAHUI
MOPAaABHBIX U IIOAUTUYECKHX 00sI3aHHOCTEN, KOTOPBIE CYL[eCTBYIOT ¥ HAaC KaK IPAXXAQH CBOUX
FOCYAQPCTB B OTHOLIEHHH OexXeHI[eB. ABTOP CYHTAET, YTO AOCTATOYHO PACHPOCTPAHEHHOE
BO MHOT'HX 00IjecTBax BOCIpUATHE OeXeHI[eB KaK OpeMeHHU 1 YIPO3bl AASI IPUHIMAOIETO
rOCYAQpCTBA SIBASIETCS A6COAIOTHO AOSKHBIM M HCIIOAB3YETCSI AOBOABHO 9aCTO AASI OLIPABAQHUS
APYTHX IpobAeM, KOTOPble HUKOUM 00pa3oM He CBSI3aHBI C OeXKeHI[aMIHL.

Oxa3bIBasi e IIOMOIb U IPEAOCTABASLS IPUIOT GexeHIaM, KaK CYMTAeT aBTOP, 0bImecTBa
YKPEIASIIOT CBOI COOCTBEHHYIO AEMOKPATUYECKYIO IOAUTUIECKYIO 0OLHOCTD, a TPaKAQHE
IPUHUMAIOIIUX TOCYAAPCTB 0bpeTatoT OoAaee TAyboKoe AeMOKpaTudeckoe cosHaHue. Kpome
Toro, aeAAnpysi Kk KaHTy, aBTOp 0TMedaeT, 4TO MBI, KaK Pa3yMHbIE CYIeCTBa, He MOXXEM XKEAATb,
4TO6bI pABHOAYLIME CTAAO YHUBEPCAABHBIM 3AKOHOM, @ HA MECTE KaXKAOT0 6exeHIla, KOTOPbIil
GeXUT OT yIPO3 ero >KU3HHU U OCHOBOIIOAATAIOIIUM [IPaBa, B AI0GOM MOMEHT MOXKET OKa3aThCsl
A¥06011 U3 Hac.

Yrpara 6exxeHI[aMU BO3MOXXHOCTH IIOAYYaTh 3AIUTY [IPAaB 1 OCHOBHBIX CBOOOA OT CBOETO
rOCyAapCTBa He O3HAYAET, YTO OHU AOAXKHBI OBITh OCTABAEHDI Ha IIPOU3BOA CYAbOBL. Bee aropn
06'be AHHEHBI MEXAY COOO YHHBEPCAABHBIM MOPAABHBIM AOATOM: He HAHOCUTD YMBIIIAEHHOTO
BPeAA APYT APYTY U [IOMOTATh APYT APYTY B CAy4Yae CepPbe3HOM yIPO3bl, ECAH 9TO He CBSI3aHO
COKEPTBEHHOCTbIO. DTOT MOPAABHBIH AOAT I10 OTHOLIEHHIO K KUTEASIM HAU IPAXKAAHAM APYTOTO
rOCyAQpCTBa aBTOP HA3bIBAET IIOAUTUYECKUM CAMAPUTSHCTBOM, YTO BBITASIAUTH KaK COAMAQP-
HOCTb ¥ KOMIIEHCAIUsl GeXXeHI[aM 33 UX yTPAYeHHbI IIPABOIOPSIAOK. JTO B KOHEYHOM CYeTe
CIIOCOOCTBYET YTBEPXKAEHHIO CIIPAaBEAAUBOCTH. BoIlmoAHeHHe 3TOM 0053aHHOCTH, KOHEYHO,
OIIOCPEAYEeTCsl TOCYAAPCTBEHHBIMU AEMOKPATHYECKUMHI HHCTUTYTaMHU. ABTOP CYHMTAET, 4TO
rOCYAQpCTBA AOAXKHBI I03200TUTHCSI O TOM, YTOOBI Pa3paboTaTh IOAMTUKHU IOMOIIU OeXXeHIIaM,
B KOTOPBIX OTPA3UTCs 06 BEKTUBHAS OLEHKA UX BO3MOXHOCTEN, MEXaHU3MbI KOOPAMHALIUU
IPOLIeCCOB IOMOII Y, CIIPABEAANBOE PacIpeAeAeH e OpeMeHU U PeCypPCOB.

ABTOp AeAaeT BaXXHYIO OTOBOPKY: IOMOIIb He MOXKET 3aCTABASITh OeXKeHI[eB OTKA3BIBATHCS
OT COOCTBEHHOMN HACHTHYHOCTH U IIOAYYaTh HOBYIO B 0OOMeH Ha 6oAee BBICOKUI YPOBEHb
xusHY. [IprHEMaiome 061eCTBa AOAXKHDI H30eraThb IIpeHeOpesKeHU sl © CHUCXOAUTEABHOCTH
K OexeHIlaM, BBICOKOMEPHS K XBACTOBCTBA, KOTOPbIE IPEAAIOT MOPAABHYIO [[€AOCTHOCTD
0AarOTBOPUTEABHOCTH.
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KaroueBblIe cAOBa: O€3KEHIIBI; ACMOKPATHIECKOE FOCYAAPCTBO; MOPAABHDIN AOAT; IOAUTHIECKOE
CaMapUTSIHCTBO; CIIACEHHE; IPaBa 1 CBOOOABL; CIIPaBEAAUBOCTD; O0IeCTBEHHO-IIOAUTHYE CKUI
MOPSIAOK.

Konstantinos Papageorgiou. The Refugees and our Duties

Abstract. In this article, the Greek professor explains his vision of the reasons for the moral
and political duties that we have as citizens of our own countries towards refugees. The author
considers that quite common in many societies and heated up by populists the perception of
refugees as aburden and a threat to the receiving state is absolutely false and is used often enough
to justify various other problems that are in no way related to refugees.

Author argues that by helping and sheltering refugees, societies strengthen their own democratic
political community, and democratic conscience of its’ citizens becomes deeper. In addition,
appealing to Kant, the author emphasizes that we, as reasonable beings, cannot desire indifference
to become a universal law, and every moment instead of every refugee fleeing from threats to his
life and fundamental rights can be any of us.

The lack of protection of basic rights and fundamental freedoms for refugee does not mean they
can be forsaken. All people are bound by universal moral duties: not to intentionally harm one
another and to help one anotherin the event of a serious threat, if not related to sacrifice. This moral
obligation towards residents or citizens of other states, the author calls political samaritanism.
People living within law and order are obliged to help refugees by enabling them to enjoy the
protection of their state, thus showing solidarity and compensating them for lack of law and order.
This ultimately contributes to the affirmation of justice. The fulfilment of this duty is, of course,
mediated through public democratic institutions. States should implement policies of assistance
to refugees that will reflect an objective assessment of their capabilities, coordination of assistance
processes, fair sharing of burdens and resources.

The author makes an important remark: the help cannot force refugees to lose their identity
and gain a new one in exchange for a higher standard of living. Host societies should avoid the
neglectand condescension of refugees, show arrogance and boast that betrays the moral integrity
of the beneficence.

Keywords: democratic community; legally ordered society; moral duties; political samaritanism;
refugees; rights and freedoms; salvation; justice.
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Rule of Law, Universalization, Degradation’

“All people of broad, strong sense have an instinctive repugnance
to the men of maxims; because such people early discern that
the mysterious complexity of our life is not to be embraced by
maxims, and that to lace ourselves up in formulas of that sort is
torepress all the divine promptings and inspirations that spring
from growing insight and sympathy. And the man of maxims
is the popular representative of the minds that are guided in
their moral judgment solely by general rules, thinking that
these willlead them to justice by aready-made patent method,
without the trouble of exerting patience, discrimination,
impartiality — without any care to assure themselves whether
they have the insight that comes from a hardly-earned estimate
of temptation, or from a life vivid and intense enough to have
created a wide fellow-feeling with all that is human.”

George Eliot?

“Thereis noneed atall for different people, religions and cultures
to adapt or conform to one another. [...] I think we help one
another best if we make no pretenses, remain ourselves, and
simply respect and honor one another, just as we are.”
Vaclav Havel®

* Professor Emeritus, Philosophy of Law Institute of the Catholic University of Hungary & Research
Professor Emeritus, Institute for Legal Studies of the Hungarian Academy of Sciences.

Yaba Bapra, nouecuuit npodecop, Incruryr dpisocodii npasa Karoaurpkoro yHiBepcureTy Yropimusy,
HoYecHUH MpoPecop-AOCAIAHUK, IHCTUTYT IpaBOBUX AOCAIAKEHD YTOPChKOI akapeMil Hayk.

e-mail: varga@jak.ppke.hu

' An earlier version of the paper was published as “Eszménybdl balvany? A joguralom’ és csapdahelyzetei”
[Anidol, out of an ideal? ‘Rule of law” and the traps while referring to it] Valdsdg [Reality] LIX (Budapest
2016):2,28-40 & http://epa.oszk.hu/02900/02924/00038 /pdf/EPA02924 valosag 2016 02 028-040.
pdf.

> George Eliot, The Mill on the Floss (1860) Book 6, chap. 2, https://www.gutenberg.org/
files/6688/6688-h/6688-h.htm#41.

3 Quoted in Philip K. Howard, “Vaclav Havel’s Critique of the West,” The Atlantic (December 20, 2011),
http://www.theatlantic.com/international/archive/2011/12/vaclav-havels-critique-of-the-west/250277/.
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or more than a quarter of a century, the almost mechanical and unreflective reception

of Western mainstream trends across the entire Central and Eastern European

region has made the chance of any fresh start the function of a soullessly estranged
doctrinarianism, declaring its newest inventions the law of the day, profoundly self-defeating
for those countries concerned.* For whatever its present state — even if it appears obsolete,
strange or crude to an external observer at first glance — within a given civilizational level
it is only tradition, the accumulation of generations’ lived experience - i.e., the historically
evolving culture of each and every community — that can offer an integrative force to any
given society, and dignity to the persons belonging to it.*

Just to start with our central concept, it is a degrading paradox to realize how much the
English-American legal heritage strives to become the Number One teacher of Europe in
making it to understand what the overemphasized and overused notion «Rule of Law> means.
For it is surprising to notice that — as to the English past — an ideal is extended to gain acceptance
worldwide as a universal model that has from the beginning targeted the preservation of the

*Cf., as to the once Soviet Union’s destiny, Csaba Varga, “Failed Crusade. American Self-confidence,
Russian Catastrophe,” in Transition? To Rule of Law? Constitutionalism and Transitional Justice
Challenged in Central & Eastern Europe (PoLiSz Series Books 7, Pomdz: Kréter, 2008), 199-219,
http://mek.oszk.hu/14800/14851. A general overview with an assessment has recently been made by
Stephen Holmes and Ivan Krastev, The Light That Failed. Why the West Is Losing the Fight for Democracy
(New York: Pegasus Books, 2020).

5 We are hardly longing for reviving the nomadic life of the Steppe again, but the political and social
wisdom of its ordering may have been adequate and thoroughly balanced in its time. Abdumalik
Nysanbayev, “Kazakhstan. Cultural Inheritance and Social Transformation,” in Kazakh Philosophical
Studies I-Cultural Heritage and Contemporary Change Series IIIC Central Asia 2 (Washington, D. C.,
Council for Research in Values and Philosophy, 2004), http://www.crvp.org/book/Series03/111C-2/
chap-2.htm, ch. II: “Common Law Philosophy of the Kazakhs: Potentials for Democracy”. Cf. also
Csaba Varga, “Osnépeink jogszemlélete” [The legal mentality of our ancient ancestries), Hitel 28, no.11
(2015): 83-96, http://www.hitelfolyoirat.hu/sites/default/files/pdf/17-varga.pdf. While the Albanian
Highland’s “Blood Feud” [ gjakmarrja] will scarcely be regarded positively today, nevertheless, “Albanians
have a reverence for honesty and good faith that plays an almost sacred role in their customary law.
These same values can bring justice to modernity, and control the atomism and the positivism that have
defaced the rule of law in other, more modern, European societies.” Genc Trnavci, “The Interaction of
Customary Law with the Modern Rule of Law in Albania and Kosova,” in The Rule of Law in Comparative
Perspective Series: Ius Gentium: Comparative Perspectives on Law and Justice Vol. 3 (Dordrecht, Springer
Science+Business Media B. V., 2010), 201-185, at 215. Cf. also Arburim Iseni, Ylber Sela, and Adem
Beadini, “A Comparative Study of Albanian Customary Law with the Code of the West and the Common
Law of England. Lex Scripta vs. Lex Non Scripta,” Journal of Law, Policy and Globalization 18 (2013):
50-60, http://www.iiste.org/Journals/index.php/JLPG/article/viewFile/8498/8437.

The first comparative attempt at drawing a legal map of the world genuinely based on tradition is
Patrick Glenn, Legal Traditions of the World. Sustainable Diversity in Law (Oxford: Oxford University
Press, 2014), with parts detailing the varied roles tradition has always played especially in classical
Jewish and Islamic understandings and practices of law. For the variety of roles tradition used to play,
see Csaba Varga, Comparative Legal Cultures. On Traditions Classified, their Rapprochement & Transfer,
and the Anarchy of Hyper-rationalism (Budapest: Szent Istvdn Tarsulat, 2012), 83-S, http://mek.oszk.
hu/15300/15386.
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autonomy (or independence from the royal power) of the judiciary. And ironically, the most
essential feature, i. e. that common law has never been embodied in clear rules and that the
incessantly growing mass of precedents cannot but be based on an ex post facto declaration of
what the kingdom’s law has always allegedly been, that is, plainly retroactive for the contended
case,is not disputed by either its classic or contemporary jurisprudence.” And as to the United
States of America’s presence, their understanding of what the rule of law stands for is founded
on the political and hierarchical supremacy of judicial power, in such a way close as to amount
to the breaking down of what has been left from their founding fathers’ ideas on democracy
and representation. As to the motives — as domestic critics repeatedly claim, — it is rooted in
the short-term striving to win, characteristic of American culture, including politics. And in
its main orientation of not losing, the state power’s democratic (representative) machinery,
legislation-cum-government, is oriented to attract voters’ favor, and therefore frequently passes
on, obstinately, those issues that risk unanimous popular consent, to readily available judicial
fora. For this reason, divisive issues — that is, those that would indeed need disputing at a demos
level — are, instead of achieving the people’s representatives’ democratic consent, decided in
camera by ajudicial forum, throughout homogenized and formalized in law, not exceptionally
on crucial issues as well, pioneering over the stance of huge parts of massively shared popular
values.® As an added and self-multiplying effect, there is also constitutional adjudication
imposed upon legislation: the law enacted by the sovereign representative is, if brought to
judicial fora, dependent on reaffirmation by a professional body which is not representative,
not easily accessible to democratic control either, and acts, again, in a legally homogenized and
formalized way. In its own self-generating turn, this offered an invitation to the recently
deceased Ronald Dworkin to propose judicial review for assessing political party programs as
well, before a party may launch its agenda before the public. Moreover, even American rule-
based law itself gets increasingly deformed in legislative practice so that it can easily serve
juristocratic interests:” it gets drafted in a manner to ease decisional options for the future judge
should the regulated issue be contested."

¢Richard Ekins, “Rights, Interpretation and the Rule of Law,” in Modern Challenges to the Rule of Law,
ed. Richard Ekins (Wellington: LexisNexis NY, 2011), 165-87, 1667, 174-8.

7 E.g., John Philip Reid, The Rule of Law. The Jurisprudence of Liberty in the Seventeenth and Eighteenth
Centuries (DeKalb, I1L.: Northern Illionis University Press, 2004) and James R. Silkenat, James E. Hickey Jr.,
and Peter D. Barenboim, eds, The Legal Doctrines of the Rule of Law and the Legal State (Rechtsstaat),
Ius Gentium: Comparative Perspectives on Law and Justice 38 (Heidelberg: Springer, 2004).

$ “Legislation is far more likely to reflect majority sentiment while judicial activism is likely to represent
an elite minority's sentiment.” Robert H. Bork, The Tempting of America. The Political Seduction of the
Law (New York: Simon and Schuster 1990), 17.

® Cf. Die Stufenweise Entstehung des Juristokratischen Staates / The Gradual Emergence of the Juristocratic State,
ed. Béla Pokol & Andrés Tégldsi (Budapest: Dialog Campus, 2019) & <http://www.dialogcampus.hu/
users/default/dialogcampus/ebooks/978-615-6020-71-0/pdf/pdf_die stufenweise entstehung_des_ju-
ristokratischen_staates_the gradual _.pdf>.

' Eric Helland and Jonathan Kick, “Regulation and Litigation: Complements or Substitutes?” in The
American Illness. Essays on the Rule of Law, ed. F. H. Buckley (New Haven, London: Yale University
Press, 2013), 118-36.
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In reaction, oppositional scholarly literature has in the meantime emerged addressing the
destructive effects of this new “political religion”,'" calling attention, among others, to the
intellectual climate, in the womb of which quantities of unrestrained law professors, rivalling
each other to arrive at intellectually constructed extremes, alongside profit-hungry advocates,
skilled in filling available or artificially established gaps in the law, and who construct their
own rule of law - to the detriment of the one-time ideals of the founding fathers.

What have they produced and what may have produced them? As a sign of the dissolution
of social trust and the disintegration of the social network in American society over the
last fifty years, divorce has multiplied by four, birth out of wedlock by twelve, violent crime
by ten, at a time when, as critics allege, the hypertrophically increasing curve of regulatory
intervention and litigation had already corroded faith in the law.'* Instead of being a remedy,
law has itself become the problem, a major pathogenic factor in the sickening of America,
as repeatedly stated by home critics."* Accordingly, at a stage when representative democracy
is forced back by the triumphal judicial power'* and mainstream ideology (upheld by some
from a minority partisan background) is estranged from basic human needs, the cry for
“Government by real people, not theories” has also surfaced as a new re-vindication." Or,
proud and arrogant “American exceptionalism” (recognizing, in the mirror of America, the
“end-of-history” type'® universal ideal of human existence) is already seen and diagnosed
by some as a repressed impotence-cum-chauvinism, characterized by an over-expensive
legal order, artfully legalized wrangling, and an influential lawyer cast parasitic on
corruption.'” It is usual to attribute this more and more to the proliferating brainchildren,
easy and irresponsible, of elite universities acting as “short-sighted, self-interested groups”,'*

! Ran Hirschl, Constitutional Theocracy (Cambridge, Mass.: Harvard University Press, 2011).

12 Francis Fukuyama, The Great Disruption. Nature and the Reconstitution of the Social Order (New
York: The Free Press, 1999). Cf. also Csaba Varga, “Humanity Elevating Themselves? Dilemmas of
Rationalism in our Age,” in his Theory of Law. Norm, Logic, System, Doctrine & Technique in Legal
Processes, with Appendix on European Law, Philosophiae Iuris (Budapest: Szent Istvin Térsulat, 2012),
131-64, http://mek.oszk.hu/15400/15409.

3E.H.Buckley, The American Illness. Essays on the Rule of Law (New Haven — London: Yale University
Press, 2013) isitselfan inquiry into, as stated in the Preface, “whether the U. S. legal system is contrib-
uting to the country’s long post-war decline”. Cf. also, as a reflection on Paul F. Campos, Jurismania.
The Madness of American Law (New York: Oxford University Press, 1998), comments by Csaba Varga,
“Legal Mentality asa Component of Law. Rationality Driven into Anarchy in America,” Curentul Juridic
XVI, no. 1 (2013): 63-77, http://revcurentjur.ro/arhiva/attachments_201301/recjurid131_7F.pdf.
* Ran Hirschl, Towards Juristocracy. The Origins and Consequences of the New Constitutionalism
(Cambridge, MA and London: Harvard University Press, 2004).

' Philip K. Howard, The Rule of Nobody. Saving America from Dead Law and Broken Government (New
York: W. W. Norton & Company, 2014), heralded as a chapter title; cf. also Philip K. Howard, The
Death of Common Sense. How Law is Suffocating America (New York: Random House, 1994).

16 Cf. Francis Fukuyama, The End of History and the Last Man (New York: The Free Press, 2006).

'”F. H. Buckley, “The Rule of Law in America,” in The American Illness, 3-39.

'8 Philip K. Howard, The Collapse of the Common Good. How America’s Lawsuit Culture Undermines our
Freedom (New York: Ballantine Books, 2002).
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that social solidarity has molded. Or, as has been concluded, “the legal foundation of the
road to serfdom was devised by law professors,” at a time when “social policy litigation has
corroded democracy and contributed to public polarization and the fiscal crisis.”" That is,
thanks to the overall mass of laws, and lawyers wedging themselves extensively into the
available ongoing processes and movements of habitual social practices, medical expenditure
is hypertrophically higher and litigation costs have multiplied by four to nine times as
compared to other countries; with the end-result of an “overlawyered, overregulated
country with multiple access points for bureaucrats and special interests to interfere with
business decisions.”?® Not by chance, some months before his assassination,
Robert F. Kennedy, too, on the mainstream understanding of the Rule of Law ideal, opined
on “the gross national product [ ... that... ] measures everything, in short, except that which
makes life worthwhile. And it tells us everything about America except why we are proud
to be Americans.”*!

Well, now it seems as if such new developments were at the same time anticipating
European Union political and legal reality as well. For, as recently stated: “The European
Union (EU) is not driven by the Rule of Law as an institutional ideal. Instead, the Union
deploys the ‘Rule of Law’, viewed to a large extent through the lens of the autonomy of the
EU legal order, to shield its law from potential internal and external contestation. This is
precisely the opposite of what the classical understanding of the Rule of Law would imply.
The perverse semantics of the Rule of Law in the EU legal context would not be worthy of
alengthy investigation, if it were not for the fact that far-reaching destructive consequences
of this perversion directly affect the very constitutional essence of the European Union and
its Member States by undermining the values — the Rule of Law included — on which both
constitutional levels are purportedly built.”**

And what has happened, what about the consequences? By now, on a widened scene,
both domestic and international agencies (mostly the non-lawyer representatives of political
bodies and international agencies, including the United Nations®®) use, overuse and abuse

' Randy E. Barnett and Philip K. Howard, quoted by Walter Olson, Schools for Misrule. Legal Academia
and an Overlawyered America (New York: Encounter Books, 2011), 407.

2 Richard M. ReinschII, America’s Rule of Law Sickness (2013) http://www.libertylawsite.org/2013/07/24/
americas-rule-of-law-sickness/. As background, cf. Csaba Varga, “Law, Ethics, Economy: Independent
Paths or Shared Ways?” in his Theory of Law. Norm, Logic, System, Doctrine & Technique in Legal Processes,
with Appendix on European Law, Philosophiae Iuris (Budapest: Szent Istvan T4rsulat, 2012),202-215,
http://mek.oszk.hu/15400/15409.

*' Robert F. Kennedy at the University of Kansas on March 18, 1968, quoted by Vishal Majithia, Great
Leaders are Made, not Born (October 27,2006), https://www.flickr.com/photos/vm1757/280433501
from Robert F. Kennedy, Make Gentle the Life of the World. The Vision of Robert F. Kennedy, ed. Maxwell
Taylor Kennedy (New York: Harcourt Brace, 1998).

> Dimitry Kochenov, “EU Law without the Rule of Law. Is the Veneration of Autonomy Worth It?”
Yearbook of European Law 34, no. 1 (2015): 74, https://ssrn.com/abstract=2642689.

» Thomas Fitschen, “Inventing the Rule of Law for the United Nations,” Max Planck Yearbook of United
Nations Law 12 (2008), 347-80.
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catchwords such as ‘rule of law’, ‘democracy’ and ‘human rights’, as if such sphinx-like
expressions could stand for genuine legal authorities themselves.”* Almost like political
slogans, these are appealed to as if they were implied normatively well-defined and legally
operative measures, able to offer exhaustively exclusive and lawyerly manageable criteria.
For that matter, they do this fully aware of the fact that, indeed, both their meaning and the
consequences of what have been attributed to them by politically and legally maneuvering
actors are ambiguously open. After all, this performance is a barely disguised, ill-concealed
political rule, practiced by manipulation with the tone of the exclusivity of some quasi-
absolutism.* This is that makes such claims over-generalized, emptied of their historically
established context and original meaning. And assuming the above characterization proves
to be a correct premise, what is left cannot be more or less than lost conceptualization,
transformed into a merely referential idol, qualified as “meaningless thanks to ideological
abuse and general over-use.”*

Three decades ago, those now in government, at the time my own university students in
the metropolitan law faculty in Hungary, organized an international conference on the
understanding of the Rule of Law, at a time when they already perceived the dawn of the
collapse of the communist regimes.*” John Finnis of Oxford, attending the conference, set
the tone with a surprising but upbeat and pertinent admonition. There is an immense
number of books dedicated to the topic — he said — with all of them addressing you in your

*In the meantime, the once balance of duties/rights have been unilateralised, with an “expansion of the
language of rights [...] without boundaries and without responsibility” - Paolo G. Carozza, The Protean
Vocabulary of Human Rights (Chambésy: Caritas in Veritas Foundation, no year), http://www.fciv.org/
downloads/Carozza.pdf -, a pattern having become almost exclusive. Mary Ann Glendon, Rights Talk.
The Impoverishment of Political Discourse (New York: The Free Press, 1991). By today, it is human rights
and the rule of law that are emphasised in pair as embodying the supreme human values to be guarded
by law, whose activation can only be guaranteed by all-social participation wedged in through the
various forms of soft law. Isabel Trujillo, “Human Rights, Peace, and the Concept of Law: The Story of an
Incomplete Legal Revolution,” Plenary lecture at the International Association for Philosophy of Law
and Social Philosophy XX VIII World Congress, Lisboa (July 20, 2017). Thereby a new kind of legal
pluralism seems to be born, ending in the flowless dissolution of what has ever been known as law.

2 Reminding of repeated times with “the intervenors [who], when challenged, always resort to a moral
justification — natural law and Christianity in the sixteenth century, the civilizing mission in the
nineteenth century, and human rights and democracyin the late twentieth and twenty-first centuries.”
Immanuel Wallerstein, European Universalism. The Rhetoric of Power (New York: New Press, 2006), 27.
*6 Judith Shklar, “Political Theory and the Rule of Law,” in The Rule of Law. Ideal or Ideology, ed.
Allan C. Hutchinson, and Patrick Monahan (Toronto: Carswell, 1987), 1 et seq. on 1. Cf., as recently
monographised, by a constitutional justice, amember of the Venice Commission, ex deputy procureur
générale of Hungary, Andras Zs. Varga, From Ideal to Idol? The Concept of the Rule of Law (Budapest:
Dialog Campus, 2019).

?’E.g., Joseph Raz, “The Politics of the Rule of Law” Ratio Juris 3, no. 3 (1990), 331-9 refers expressly
to the lecture he delivered at the time, reformulated later as an academic paper.
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endeavor in rebuilding your country after communism. But don’t bother with them, please —
he added. It would be meaningless for you. There is only one single sentence out of them
all that may have a particular message for you. One, from my own book. And it reads: “Rule
of law is not and cannot be a pact of collective suicide.”*® Well, what was meant by such
a cryptic, sharp and shocking formulation? As he explained, the Rule of Law stands for the
culture of the exercise of state power. This has developed differently in differing countries,
responding to local contingent challenges. And challenges being hic et nunc, that is, particular
with varied emphases and cultural contexts, there is no exclusive response available. And
whatever response eventually arose, there and then, it was solely a response to the urgently
felt need in the first place, with no specific concern for an abstract posterity. That is, the Rule
of Law is a civilizing idea of how state power can pacify and humanize: a tool to achieve the
public good as a strategic target, but not an excuse not being able to achieve it. All in all, in
principle, it is the function of any given state exactly what culture it cultivates and how it is
to implement its measures in various situations.

This amounts to stating that the Rule of Law cannot become a fetish. Moreover, it cannot
even be treated like an artificially dichotomized duality, in the style of all-or-nothing, without
counting with gradualism® and - of course, ethically and juristically also thoroughly
balanced - practicality.’® After all, the Rule of Law ideal is not an operational concept; it has

2% John Finnis, Natural Law and Natural Rights, Clarendon Law Series (Oxford: Clarendon Press,
1980) holds indeed that security of law being a public good and rule of law being having the potential
to secure all aspects or even the essence thereof, by choosing, in the dilemma of unconditional legality
and a statesman’s act, one may be forced to renounce its full implementation.

By the way, since Justice Jackson’s dissent in Terminiello, 337 U. S. at 36 in 1949, calling the Court to
temper its doctrinaire logic with alittle practical wisdom for it will not “convert the constitutional Bill of
Rightsinto a suicide pact”, this argumentation has been accepted by the Supreme Court of Israel, among
others. As quoted by its president — Aharon Barak, “The Role of a Supreme CourtinaDemocracy, and the
Fight against Terrorism,” University of Miami Law Review 58 (2003): 132, http://www.antoniocasella.eu/
archica/Aharon_Barak 2003.pdf: 132 - “A constitution is not a prescription for suicide, and civil
rights are not an altar for national destruction. The laws of a people should be interpreted on the basis
of the assumption that it wants to continue to exist. Civil rights derive from the existence of the State,
and they should not be made into a spade with which to bury it.”

» Cf., e.g., Charles Sampford, Retrospectivity and the Rule of Law (Oxford: Oxford University Press,
2006), who holds that rectroactivity, to a certain extent, is characteristic of practically all well-arranged
societies, independently of whether this is perceived or not.

3°F. A. Hayek, The Road to Serfdom (Chicago: University of Chicago Press, 1944) on 22 emphasizes,
for instance, that “retrospective legislation can be beneficial when it corrects some legislative slip or
permits the overcoming of some hardship to some persons without injury to the rights of others.”
Kameshwar Nath Chaturvedi, “Legislative Retrospectivity and Rule of Law,” Statute Law Review 34,
no. 3 (2013): 207-20 adds that it may be legally unproblematic as well. And what is if it runs counter
earlier expectations, perhaps conform to formally legal tenets of the day, especially after the path of
transition from dictatorship to rule of law is covered? Well, Andrei Marmor, “The Rule of Law and
its Limits,” Law and Philosophy 23, no. 1 (2004): 20 responds, referring to efforts at coming to terms
with the past after a dictatorial regime, that “If the legal system is profoundly corrupt, citizens are
not morally entitled to assume that whatever is legal at the time is something that they are permitted
to do.”
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no commonly accepted notion in law either.*! This is also to say that it belongs to those
concepts which are from the beginning essentially contested. Such is the typical feature of
conceptualizations to which neither narrowing (or reductive dogmatism) nor widening (or
open-ended eclecticism) can offer a solution. Expressive of value-content and very varied
considerations by definition, their unending democratic disputation, controversy, polemics
and argumentation are — instead of making them sharp to induce one single conclusion —
only select from the variety of equally defendable understandings, in themselves each
conceivable and viable in law.** For what is at stake with the Rule of Law is not an
accomplished and positivized system but a living culture, built step to step by each and every
relevant occasional action. Developing through the unending chain and accumulation of
challenges and responses, it draws from the hic et nunc historical experience of any given
people. Moreover, taking into consideration the most intimate connection and overall
embeddedness of any given stage within the cultural patterns prevailing there and then, it
cannot — roughly speaking — be more than a synthetic average of what is ordered from above
and what its popular assistance dictates on a changing — perhaps daily — basis.*

No need to add that as a cultural aspiration, the Rule of Law ideal can spread through
peoples with whom there has evolved some demand for a mutual learning process. Thereby,
on the one hand, kinds of assimilation may eventuate (in order to form types characteristic
of given historical periods) and, on the other, common development can ensue (in order
to form types characteristic mostly of, e.g., the Common Law or the Civil Law). However,

' “Firm adherents are locked in great disagreement about what the rule of law really is.” This is the

statement introduced by Ronald Dworkin, The Rule of Law as a Practical Concept, Keynote Speech.
Venice Commission Conference (2012), http://www.venice.coe.int/webforms/documents/default.
aspx?pdfhile=CDL%282013%29016-e. Cf., as an already classical overview Richard H. Fallon, Jr, “The
Rule of Law” as a Concept in Constitutional Discourse,” Columbia Law Review 97,no. 1 (1997): 1-56,
followed by, e.g., Daniel B. Rodriguez, Mathew B. McCubbins, and Barry R. Weingast, “The Rule of
Law Unplugged,” Emory Law Journal 59, no. 6 (2010): 1493, https://scholarship.law.duke.edu/cgi/
viewcontent.cgi’referer=https://www.google.hu/&httpsredir=1&article=5990&context=faculty _schol-
arship, concluding on 1493 that “It is likely that no single definition of Rule of Law will ever achieve
consensus among those who make Rule of Law promotion their central goal. Aggregating all of the
existing measures into an ordinal scale or index, which is the most common approach, does little to
overcome this definitional divide and only serves to violate every tenet of measurement theory.”

3> Walter Bryce Gallie, “Essentially Contested Concepts,” Proceedings of the Aristotelian Society, New
Series 56 (1955-1956): 167-98; cf. also https://en.wikipedia.org/wiki/Essentially contested concept.
33 “The Rule of Law probably cannot exist in a society unless people engage in constant argument what
the Rule of Law amounts to” — holds Jeremy Waldron, “Is the Rule of Law an Essentially Contested
Concept (In Florida)?” Law and Philosophy 21, no. 2 (2002): 164 —, therefore — as stated in the classic
F. A. Hayek, The Constitution of Liberty (Chicago: University of Chicago Press, 1960), 206 — “many
of the applications of the rule of law are also ideals which we can hope to approach very closely but
can never fully realise. If the ideal of the rule of law is a firm element of public opinion, legislation and
jurisdiction will tend to approach it more and more closely. But ifit is represented as an impracticable
and even undesirable ideal and people cease to strive for its realisation, it will rapidly disappear. Such
asociety will quickly relapse into a state of arbitrary tyranny.” That s to say, there is a sensitive balance
to be drawn and re-drawn all through.
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the constant formation of how the ideal is implemented via actual moves, measures and
provisions that are necessary to meet current needs does not make it a universal (or
universalizable) pattern either: it remains the living culture of the peoples concerned,
responding to their own challenges according to their own ways as part of solely their own
heritage — independently of whether or not, in the persistent whirling of imperialisms and
globalisms on our globe, there are power centers endeavoring to impose their own routines,
as if they were a universal pattern, on others.** And now, what follows? It has, what was in
the past the myth of the civilizing “white man’, followed by the Spanish/English and French/
Dutch colonizing “European superiority” and “cultural supremacy”, in the meantime
transubstantiated into “American exceptionalism”.*> Aggrandizing their great power and sole
global power ethno-centrism,* it is now used to excel in denouncing even modest local
assertions of others’ national interests as hideous “nationalism”

By its nature, the Rule of Law withstands encapsulation into dogmas. Its guiding spirit is
far from any clear-cut command as to how to proceed in a concrete case or take an individual
decision. It is weighing and balancing in situations where equally legitimate, relevant
considerations, values and interests are in conflict and competition, in situations the
optimum fulfilment of which can only be something of a middle course, a compromise
solution.

After all, the most acute and vigorous idea of the ‘rule of law’, ‘democracy’, ‘human rights’
and so on — as the Polish Pope of yesterday also reminded us*” — embodies an instrumental

3* Cf. Csaba Varga, “Transfers of Law. A Conceptual Analysis,” in Hungary’s Legal Assistance Experiences
in the Age of Globalization, ed. Mamoru Sadakata (Nagoya: Nagoya University Graduate School of Law
Center for Asian Legal Exchange, 2006), 21-41, http://mek.oszk.hu/17500/17543 [Reproduced: “Rule
of Law through Legal Transfer. Historical Patterns and Contemporary Dilemmas,” East European &
Russian Yearbook of International and Comparative Law 4-5 (2010-2011): 45-61]. Even pieces of historical
particularity are universalised when such a feature unreproduceable elsewhere — Thomas M Franck,
“The New Development. Can American Law and Legal Institutions Help Developing Countries?”
Wisconsin Law Review 12,no.3 (1972): 783 — gets implemented not only in the reach of Common Law
but also in dissimilar cultures like South-Africa and Israel. Cf. Hirschl, Towards Juristocracy.

On ideological overgeneralisation and universalisation of the winner’s interests at any time, see the
classic Karl Marx, and Friedrich Engels, Die deutsche Ideologie. Kritik der neuesten deutschen Philosophie
in ihren Reprdsentanten Feuerbach, B. Bauer u. Stirner u. des deutsches Sozialismus in seinen verschiedenen
Propheten, 1845-1846. [Volksausgabe der ersten ungekiirzten vollstindigen Erstausgabe der Marx-
Engels-Verlag im Auftrag der Marx — Engels — Lenin-Institut Moskau.] Hrsg. Vladimir V. Adoratskij
(Wien - Berlin: Verlag fiir Literatur u. Politik, 1932).

33 Cf. https://en.wikipedia.org/wiki/American_exceptionalism and http://nationalinterest.org/
about-the-national-interest, respectively.

3¢ One of the early realisations was the account drawn in re of one of the major American targeted
interventionsin aid policy; cf. James A. Gardner, Legal Imperialism. American Lawyers and Foreign Aid
in Latin America (Madison: University of Wisconsin Press, 1980).

37 Cf. Csaba Varga, “Buts et moyens en droit,” in Giovanni Paolo II. Le vie della giustizia. Itinerari per
il terzo millennio. (Omaggio dei giuristi a Sua Santita nel XXV anno di pontificato.), ed. Aldo Loiodice,
and Massimo Vari (Roma: Bardi Editore — Libreria Editrice Vaticana, 2003), 71-S [cf. its expanded
version in translation, Csaba Varga, The enigma of law and of legal philosophising: Selected works, ed.
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value, nothing more. For law is a category of social mediation, as language is: they are neutral
in themselves. What they mediate is taken over from other social complexes.** So they are
to mediate fundamental values, among others, too, and the ultimate value of the instrumental
value of ‘rule of law’, ‘democracy’, ‘human rights’ and so on, is dependent on what are those
values in the occurrence they actually are or allege to mediate.”

An excellent recapitulation has been given by the president of the Supreme Court of
Justice [ Curia] in Hungary, messaging that “values laying the foundations of legal order and
substantiating why society is legally organised — like dignity, liberty, and the peace of persons
and communities — have to be asserted and condensed in the very notion of the rule of law.
But the implementation of such values is from the beginning impaired if other rule of law
notional components — like legal security — are granted absolute priority. For legal security
and rule by law embody values themselves, on the one hand. But values can conflict and
therefore need balancing, on the other. Once instrumental value protecting the law’s

consistency conflicts with a fundamental value, this latter has priority.”*

M. V. Antonov (Saint Petersburg: Publishing House Ltd. “Alef-Press”, 2015 (in Russian), 173-84,
http://93.174.95.29/_ads/9166F93B38A410059DCS56C227D339861], as already clearly formulated
by Aristotle saying that there are “things good in themselves” and “things good for the sake of things
good in themselves”, which latter can only serve as “instruments to them”; cf. Aristotle, Nicomachean
Ethics, rev. ed. Robert Crisp, Cambridge Texts in the History of Philosophy (Cambridge: Cambridge
University Press, 2014), Book I (para 10-15) on 8-9.

38 Csaba Varga, The Place of Law in Lukdcs' World Concept, 3rd (reprint) ed. with Postface (Budapest: Szent
Istvan Tarsulat, 2012), http://mek.oszk.hu/14200/14249/ and Csaba Varga, “The Contemporaneity of
Lukdcs’ Ideas with Modern Social Theoretical Thought. The Ontology of Social Being in Social Science
Reconstruction with Regards to Constructslike Law,” Archiv fiir Rechts- und Sozialphilosophie 99, no. 1
(2013), 42-54. [Reprint, From the Ontology of Social Being to the Law’s Ontology, Journal of the Siberian
Federal University Humanities and Social Sciences 8, no. 10 (2015): 2002-17 http://elib.sfu-kras.ru/
bitstream/2311/19820/4/01_Varga.pdf.

3% Csaba Varga, “Goals and Means in Law,” Revista da Faculdade de Direito da Universidade de Lisboa LI,
no. 1-2 (2010): 263-74, http://www.thomasinternational.org/projects/step/conferences/20050712bu-
dapest/vargal.htm.

# péter Dardk, “Tarsadalmi problémak — jogi megolddsok” [Social problems — legal solutions], in
(L)ex cathedra et praxis. Unnepi kétet Labady Tamds 70. sziiletésnapja alkalmdbdl, ed. Zoltan Csehi,
Andrés Koltay, Baldzs Landi, and Anett Pogacsas, Xenia (Budapest: Pazmdny Press, 2014), 591,
note 6. It is worthwhile to note that in a scandalous precedent made a quarter of a century ago, the
Constitutional Court of Hungary practically declared all abuses of the past murderous regime no
longer prosecutable, referring to the mere passing of time under statutory limitations, denying the
relevance of the fact that an obstinately criminal state-organized police network as actor had also
excluded, even retaliated brutally on their occurence, any lawful intent at investigation according
to the criminal and procedural codes made by the socialist state in force at the time. As declared
in both justification and excuse, but setting its future tone, the Constitutional Court opined that
“Legal certainty based on formal and objective principles is more important than necessarily partial
and subjective justice.” A Magyar Koztdrsasig Alkotmanybirésiga [1992] Constitutional Court of
the Republic of Hungary No. 11/1992 (in Hungarian), http://public.mkab.hu/dev/dontesek.nsf/0/
AO0D36B21A86C45BECI1257ADA0052B4F72?0OpenDocument.
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In such a perspective, it is not only the hyperactivity, doctrinarianism and excessive
formalism of some constitutional courts in the region that are to blame in representing
a genuine and long-term danger. Albeit their activism’s supreme illegality may have called
into question why the rule of law is worthwhile at all, and hindered (if not simply blocked) the
chance of a true(r) transition,* nowadays what is even more troubling is the European Union’s
manipulation, maneuvering with unfounded criticism on a daily basis as a quasi-legal
intervention, in order for it to marshal domestic issues as well. This is perhaps a post-modern
imperialism, springing to the attack with the sacred passion of a new ideologist, the
incarnation of the final truth.

Ideologists today act as a judgeocracy, working with soft law.** Due to this, the benefits of
representative power, parliamentary sovereignty and the underlying meaning of democracy
may be impoverished and minimized.* Once law in action is freed from the law in books by
the judiciary, widening or narrowing of the law’s scope becomes discretionary, menaced by
sabotage judiciaire ou révolte as well.** As is known, balances and proportions that come to
frame and structure institutions and ideologies at any time are confused by new claims, if
advanced and pushed under voluntarist pressure. This is necessarily an outcome, because

*# Cf., Csaba Varga, Transition to Rule of Law. On the Democratic Transformation in Hungary, Philosophiae
Turis (Budapest: “ELTE Comparative Legal Cultures” Project, 1995), http://mek.oszk.hu/14700/14760/.
2 All over the world the topic is feverishly cultivated covering both its international and domestic
application as can be seen (as reduced to national uses) from, among others, Linda Senden, Soft Law
in European Community Law, Modern Studies in European Law 1 (Oxford — Portland, Oregon: Hart
Publishing, 2004); Ulrika Mérth, Soft Law in Governance and Regulation. An Interdisciplinary Analysis
(Cheltenham & Northampton: Edward Elgar, 2004); Lui Haocai zhu bian, Ruan fa de li lun yu shi jian
[The theory and practice of soft law], Ruan fa yan jiu xi lie [Soft law series] (Beijing Shi: Beijing da
xue chu ban she, 2010); Luo Haocai, Soft Law Governance. Towards an Integrated Approach, trans. Ben
Armour & Tang Hailong (from Chinese, 2009) (Buffalo, N. Y.: William S. Hein & Co, 2013); Soft Law.
Scandinavian Studies in Law 58, ed. Peter Wahlgren. (Stockholm: Stockholm Institute for Scandinavian
Law, 2013); Endé Naoya cho, Sofuto ré demokurashini yoru hokaikaku. / Reform of Japanese Law via Soft
Law Democracy (Tokyd: Atodeizu, 2014); Greg Weeks, Soft Law and Public Authorities. Remedies and
Reform, Hart Studies in Comparative Public Law 11 (Oxford and Portland, Oregon: Hart Publising,
2016); Soft law et droits fondamentaux. Actes du colloque du 4 et S février 2016, Publications de 1'Institut
international des droits de ’homme 33 (Paris: Pedone, 2017).

# Hirschl, Towards Juristocracy; cf. also The Global Expansion of Judicial Power ed. C. Neal Tate,
and Torbjérn Vallinder (New York: New York University Press, 1995); Walter K. Olson, The Rule of
Lawyers. How the New Litigation Elit Threatens America’s Rule of Law (New York: St. Martin’s Press,
2003); Leslie Friedman Goldstein, “From Democracy to Juristocracy?” Law & Society Review 38, no.
3 (2004): 611-29; Alec Stone Sweet, Governing with Judges. Constitutional Politics in Europe (Oxford:
Oxford University Press, 2010); as well as Bernd Riithers, Die heimliche Revolution vom Rechtsstaat
zum Richterstaat. Verfassung und Methoden. Ein Essay (Tiibingen: Mohr Siebeck, 2014).

** For a historical case study, cf. Yves-Louis Hufteau, Le référé législatif et le pouvoir du juge dans la silence
delaloi, Travaux et recherches de la Faculté de Droit et des Sciences économiques de Paris, Série Droit
privé 2 (Paris: Presses Universitaires de France, 1965).
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all kinds of artificial and imposed developments enforce new kinds of homogenization that
disfigure the original setting. The assertion of a single consideration, mostly alien to what
the matter is strictly about, may distort the whole process.* For instance, the human rights
centered approach as pressed by the western mainstream nowadays can corrupt and spoil
any other consideration, reducing the complexity of adjudication to a single point of view,
mostly extraneous to the matter.* Similarly, introducing judicial control over government
actions may easily lead to ignoring what the proper essence may have truly been. For, then,
social acceptance, economic gain, political rationality, even national survival itself may be
confronted with mere legality, which may prove to be irrelevant socially and even politically
at the time.*” For, as is known, reductionism equals simplification, homogenization and
denaturing, implying falsification. Like a whitewash, when a four-star Pentagon general was
told by the supreme commander on duty as an exoneration: “we don’t know what to do
[ ... ], but we've got a good military, and we can take down governments. I guess if the only
tool you have is a hammer, every problem has to look like a nail”#*
Is this the progress we are committed to marching for?

v

In a brief overview of the historical development of what law in Europe has duly meant,
and consisted in, from its earliest appearances to its present day variations we are talking
about, the ancient dikaion justice stood for guidance as a springboard in order to arrive at
a there-and-then just solution, with ius serving as an airy ideal. Later on, by positing it and
thereby also exhaustively embodying it in forms of lex, reduced the ideal to what could be
realized therefrom within the realm of the lex. At the same time, that which was once regola,
that is, a simplified summary characterization of ongoing decisional practice, became regula,
that is, accurately drafted and specified normative building blocks in creating the law. In
order to make the law an aggregate of unquestionable rules, in European history law-givers
repeatedly resorted to prohibition of interpretation. All this notwithstanding, however, the
inventiveness of lawyerly tricks would erode original meanings so much in later times that

* Howard, Collapse.

* Csaba Varga, “Az emberi jogok problematikaja” [Problematics of human rights], Tdrsadalomkutatds
32,n0.2 (2013): 1-15, http://www.vmtt.org.rs/mtn2013/063_082_Varga A.pdf. [cf. in translation,
Varga, The enigma of law, 173-84, http://93.174.95.29/_ads/9166F93B38A410059DCS56C227D339861].
# E.g., Carol Harlow, “European Governance and Accountability,” in Public Law in a Multi-layered
Constitution, ed. Nicholas Bamforth, and Peter Leyland (Oxford: Hart Publishing, 2003), 79-102.
Atelling series of instances were used from the World Bank’s ample documentation as examples in Varga,
“Transfers of Law,” and, as to the basic change, even complete switch-off, of coming-to-terms-with-
the-past-in-law endeavours in the post-dictator areas of the world, in Juan E. Méndez, “Accountability
for Past Abuses,” Human Rights Quarterly 19, no. 2 (1997): 255-82.

*In Wesley Clark, “Gen. Wesley Clark Weighs Presidential Bid. I Think About It Every Day,” interview,
March 02,2017, http://www.democracynow.org/2007/3/2/gen_wesley_clark_weighs_presidential bid
and http://genius.com/General-wesley-clark-seven-countries-in-five-years-annotated.
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Martin Luther, for instance, could only qualify their players as Juristen, bose Christen.** Not
much later, processing and developing the law via logical means, resulted in both
conceptualizing it and building it into a coherent system, from which a formal conceptual
doctrine, Rechtsdogmatik, would result, with an added new essence never heard of in either
Jewish or Islamic development, or within the range of Common Law. Conceptualization
and subsequent ratiocination would then turn into formal positivism, with a peak of
extremity in the exegetic application of nothing but the given provisions of the freshly
promulgated French Code civil.

Today’s ontological knowledge informs us that even if law is a text consisting of signs,
their message can only be drawn from their meaning, which necessarily leads us to the law’s
hermeneutic understanding. In turn, hermeneutics itselfleads to recognizing society at large
as the exclusive holder and player of law, giving by its hic et nunc understanding the actual
contents by which it can exert its influence exclusively.

Law is usually seen as a specific text, objectified and externalized in an enacted form.
However, with law in action distinguished from law in books, the overall picture of the legal
phenomenon will certainly be irreducible to posited law alone. According to the scheme
I once proposed,* the triple realm of law consists of components enacted and/or enforced
and/or socially lived in, and once visualized, all together forming three partially intersecting
circles, which concludes that the question of what law is turns out to be a complex issue,
depending upon at least four aspects in approaching and naming it. One, there are
components of law figured as slices of the respective circles which do and, respectively, which
do not overlap with others; consequently any query as to “what is the law?” needs to be
complemented by its qualifier “in what respects?”; thus, all legal phenomena can only be
recorded as more or less having, or sharing with, the quality of the ‘distinctively legal}>" as
compared to others. Two, the life of law represented by these three circles is in principle in
constant movement as an unending process, into which and from which new parts are to
enter and to recede, ceaselessly. Three, independently of whether or not prevailing ideology
and legal machinery force the unitary view of the law as a single entity of what has been
enacted in due form and procedure, those three slices of components and the generative
factors behind them are in permanent rivalry, simply by pressing their presence or just for

#“Lawyers, wicked Christians”; cf. Maximilian Herberger, “Juristen, bose Christen,” in Handworterbuch

zur deutschen Rechtsgeschichte I, ed. Adalbert Erler (Berlin: Erich Schmidt Verlag, 1978), 482-3.

39 Csaba Varga, “Quelques questions méthodologiques de la formation des concepts en sciences juridiques,”
Archives de Philosophie du Droit XVIII (1973),205-41. [Reprint in http://mek.oszk.hu/15300/15333/#,
7-33] respectively Csaba Varga, “Anthropological Jurisprudence? Leopold Pospisil and the
Comparative Study of Legal Cultures,” in Law in East and West. On the Occasion of the 30" Anniversary
of the Institute of Comparative Law (Tokyo: Waseda University Press, 1988), 265-85. [Reprint in
http://mek.oszk.hu/15300/15333/#, 437-457.

3! Philip Selznick, “The Sociology of Law,” in International Encyclopedia of the Social Sciences 9, ed.
David L. Sills (New York: MacMillan and The Free Press, 1968), 51.
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mastering the rest. Four, the professional deontology with the adequate law-consciousness
involved, characteristic of different legal cultures, is not something added from outside to
law as merely an external complement, but forms part of the ontological being of the said
law.**

Today’s challenge leads to a path along which tradition is broken. The relevancy test of
rules against principles, described and prescribed by Dworkin, has moreover already
duplicated legal regimes unduly: it did so practically as a function of the extent of the lawyerly
contribution to a case’s judicial processing. Next, centering upon the ‘human rights’ approach
has led to distorting the very merits of the case through their homogenizing reductionism.
And last but not least, ‘rule of law’ is to remain a mere catch-word, claiming more and better
but without sufficient rigor to be able to serve as an operative yardstick. After all, the organic
construction of human societies with integrative forces as key elements cementing it, is
overshadowed by present day hesitations on whether or not, and to what extent, individual
rights are to be balanced by the rights of the collectivity, on the one hand, and rights are
predicated by duties,” on the other, while the chance of practical anarchy through society’s
atomization with ensuing disintegration has also to be kept in mind. Ending the list, soft law
with discretionary guidelines as a basic constituent of a number of new civil codes around
the world and law rendered soft by the manner it is used by power centers in many quarters,
including the decision-making organs of the European Union, may vary according to the
users’ explicit or hidden intentions.

In any case, the prevailing juristocracy and the globalizing elites, with an army of
internationalized foreign NGOs’ partisan interventionism, may easily overcome local
democracies, so that sooner or later model legal regimes with model constitutions will be
seen entering the scene, for the sake of which they will implement a new world, in which
old — genuine - states, constitutions and legal regimes will be degraded into pseudo-entities
than real ones. This then may lead to the establishment of the old dream of a global culture
which, in its turn, may become the forum of final definition, effecting, through
institutionalized cultural or sheer ideological pressure, enforced in law, a kind of contextual
pre-determination.

Thus, from the ancient dedication to the concrete, that is, a case and its just solution, step
by step in the historical process of two millennia, we seem to have arrived not only at the
cultivation of reducing the former’s mass to generalizable features (common treatments,

52 For these developments, see Csaba Varga, The Paradigms of Legal Thinking, enlarged 2nd ed., (1996/1999),
Philosophiae Iuris (Budapest: Szent Istvan Tarsulat, 2012), http://mek.oszk.hu/14600/14657/.

53 Since developments at the end of the World War Two, human rights discourse has become an
evolution with new items, families, even, of advanced rights continually put on the agenda. For “rights
always agitate for more rights: they create ever new areas of claim and entitlement that again prove
insufficient. We keep demanding and inventing new rights in an endless attempt to fill the lack, but
desire is endlessly deferred.” Costas Douzinas, Human Rights and Empire. The Political Philosophy of
Cosmopolitanism (Abingdon and New York: Routledge and Cavendish, 2007), 49.
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types, subsystems, governing principles one after another and, as a natural conclusion, their
summing up and hierarchization in constitutions) but also, as a postmodern hope for some
more realistic rather than purely utopian Great Experiment, close to their worldwide
synthetization and homogenization, too, when perhaps exclusively final value-assertions by
a global power are already about to rule, in a manner freely interpretable by those to whom
this unique power belongs to enact, and to enforce, the last word that can be pronounced
within the realm of the law. According to the above picture, the history of adjudication is
nothing other than the evolution of growing abstraction with an open invitation to whatever
discretion, imbued with an innate logic of development leading to complete self-emptying
at a point when consequences can already be imputed arbitrarily only.**

In the final analysis, the issue is on the divisive question of who is to master; this having
remained the eternal query for centuries and millennia, and indeed, from the earliest time
human memory now can at all recover or reconstruct intellectually. Then, if it proves to be
true, the whole issue will be seen at least partly to be a political one, as it is all on the various
sides of being either power-centered or power-dependent, and therefore in need of
consideration and treatment, as well as an answer, from a political science approach as well.

Vv

The more it is characteristic of our epoch to learn from everyone and everything from
the past and present alike and to recognize that continuous learning grows into a supra-
domestic softening of the law in an All the world’s a courtroom type soft unification of world
practices into a global corpus of available and stressed-for modes of judicial argumentation,*
the more it is an abuse on the part of international agencies to use political slogans as
operative terms in law, only so that big and forceful entities’ daily routines can be imposed
upon the rest as a universal panacea. For, in the perspective of historical generalization,
impositions are to impoverish the subject, depriving it of what should have been a potential
part of it. Thereby benevolence can also turn into its opposite. External dictates are closer
to following a circus trainer mentality with in-built interest, while those taking pains to assist
and nothing else are closer to the type of a gardener who is passionate about nothing else
except his/her plants, primarily ambitious for their well-being.*

Law is shaped by human needs and serves human interests. It has to withstand fetishization
as well as reification ending in alienation. For law is a human adventure transforming
historical experience into ordering and planning tools. But “life is nonstandard”, the fact

54 In this sense and from the perspective of alleged reconstruction, the process of deconstruction
seems to be equivalent to constructing some kind of conceptual synthesis by lifting historical
or living textualities out of their own living cultural and traditional context in a manner that is
rationalized by none else than an abstracted systemic ideal with a purely formalistic logic.

55 Shirley S. Abrahamson, and Michael J. Fischer, “All the World’s a Courtroom. Judging in the
New Millennium,” Hofstra Law Review 26, no. 2 (1997): 273-91.

¢ Varga, “Transfers of Law.”
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notwithstanding that “The modern era has been dominated by the culminating belief that
the world [ ... ] is a wholly knowable system governed by finite number of universal laws
that man can grasp and rationally direct [ ... ] objectively describing, explaining, and
controlling everything.” This is why “[t]he more systematically and impatiently the world
is crammed into rational categories, the more explosions of irrationality there will be to
astonish us.”*’

Accordingly, the commensurability of the law’s regimes is definitely limited. In order to
assess them, experienced wisdom formed from long practice has to accompany knowledge.**

© Cs. Varga, 2019
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Csaba Varga. Idol, Deduced from Ideal? Rule of Law, Universalization, Degradation

Abstract. The Rule of Law idea is defined worldwide by one single legal culture today, the
one in which declaration of what the law is is done ex post facto (as in English common law) or
in the case of political pragmatism which relocates legal innovation from elected representative
bodies to the administration of justice (as in the USA). Moreover, Rule of Law used as a political
catchword results in ideocratic idealisation. Rule of Law, embodying instrumental value (even
if international pressure groups fundamentalise it), represents a particular culture in the play of
hic et nunc challenges and responses (even if globalism universalises it). Developed under varied
conditions particular to place and time, it cannot be more than a series of living cultures of the
countries concerned, based on a historically evolving civilising and humanising ideal. Law as an
aggregate of values to be defended equally faces values that conflict with one another in daily
enforcement, crying for weighing and balancing in a compromise solution at most. Far from
standing for all-or-nothing absolutism, onesidedness or homogenisation —idolising legal certainty
(as the Hungarian Constitutional Court did) or subjecting government action to judicial or human
rights control — may sacrifice justice, with popular support and raison d’étre vanishing. Moreover,
fetishising its own homogeneity may distort the merits it claims to serve. A globalising judgeocracy
tries to monopolise the worldwide learning process while isolating local developments from their
natural context, in order to enforce its own creation. After all, the quest for those who can master
the law is crucial in assessing the interventionism of either international agencies or the European
Union in local issues under the aegis of the Rule of Law.

Keywords: rule of law; ideal; legal cultures; values; universalization.
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Ya6aBapra.Ipoa, BuBeaeHnit3ipeasy? BepxoBeHCTBO IpaBa, yHiBepcaAisamisi, Aerpasanis

AnoTanis. Ipes BepxoBeHCTBA IIPaBa BU3HAYAETHCSA CbOTOAHI B yChOMY CBIiTi OAHI€IO IIpaBO-
BOIO KYABTYPOIO, Ti€I0, B SIKiil A€IO IIPOrOAOLIYETHCSI IPABOM ex post facto (ax B AHTAIMCHKOMY
3aTaAbHOMY HpaBi) a60 B CHAY IOAITHYHOTO IIPArMaTH3MYy IPABOBi HOBOBBEAEHH S Y IIPABOCYAAL
3aA€XaTh Bip OOpaHHUX IPEACTaBHUIBKUX OPTaHiB (s1x y CIIIA). Biapm Toro, BEPXOBEHCTBO
IIpaBa, IjO BAKOPUCTOBYETHCS K IOAITUIHUM CAOTaH, IPU3BOAMTD AO IA€OKPAaTHIHOI iaeaAizamil.
BepxoBeHCTBO paBa, BTiAIOI0YHM iIHCTPYMEHTAABHY IIIHHICTD (uaBiTp K110 MI>XHApOAHITPyIH
BIIAUBY pyHAAMEHTAAIZYIOTD '1"1'), NpeACTaBASE IEBHY KYABTYPY Y I'Pi BUKAUKIB i BIATIOBiAeH hicet
nunc (HaBin SIKIO rA06aAism YHiBepcaaisye '1"1'). PosBunene B pisHUX Mic1AX i B pi3Hiyacu, BOHO
He MOXKe OyTH YUMOCh GIABINMM, Hi’K HU3KA XXMBUX KYABTYP 3aljiKaBAEHUX KpaiH, 3aCHOBAHUX
Ha TaKOMY, IO €BOAIOIIIOHYE iCTOPHYHO, IIUBiAi3yI09oMYy Ta ryMaHisytouomy iaeaai. [Ipaso sk
CYKYIHICTb IIIHHOCTeH, IKi MAASTAIOTH 3aXUCTY, BOAHOYAC CTUKAETHCA 3 KOHPAIKTOM IjiHHOCTeH
Y IOAEHHOMY IIPaBO3aCTOCYBAHHi, IO 3a3BHYAli BUMAarae 3BaXXyBaHH I Ta 6aAaHCYBaHHSI B IOIIYKY
xoMrpowmicHoro pimenHsi. He BiacToM0I09H a6COAIOTH3M «Bce a60 HITOro>», 0AHOOIYHICTb 260
rOMOTeHi3aIlil0, BAPTO BCe 3K 3a3HAYUTH, IO IePEeTBOPEHHS IPaBOBOI BU3HAYEHOCTI Ha ipoAa
(5{1( e 3PO6HB Koncruryninaui Cyp YropLumm) 260 MATIOPSIAKYBAHHS Alll YPSIAY CYAOBOMY
a60 IPaBO3aXUCHOMY KOHTPOAIO MOXKe 06epPHYTUCD IPUHECEHHSIM Y )KePTBY CIIPABEAAUBOCTI 32
MIATPUMKY HapOAY i BHUKHEHH raison d étre. BiabIn TOro, peTHIIN3aL}is BAACHOI FOMOTEHHOCTI
MO>Ke BUKPHBHTH IIePeBari, SKUM BOHa [IparHe CAy>KUTH. ['A0b6aAizoBaHa BAapa CYyAAIB HaMara-
€ThCSI MOHOIIOAI3yBaTH BCECBITHINM HaBYaAbHUM IPOLEC, BIAOKPEMAIOIOUHM MiCLieBi MOAIL Bi ix
[IPUPOAHOTO KOHTEKCTY, o6 HaB’s13aTu ceOe. 3pelITo0, MUTAHHS IPO Te, XTO MOXKEe OIIAHYBATH
IIPaBO, € BUPilIaAbHUM IIPU OLIiHIIi BTpyYaHHS Mi>)KHapOAHUX OopraHis Ta EBponeiicpkoro Comosy
B MiCIleBi ClIpaBH ITip raCAOM BEpXOBEHCTBA IIPaBa.

KAro40Bi cAOBa: BepXOBEHCTBO IIPaBa; iAeaA; yHiBepcaAisarisy clipaBeAAUBICTh; rA0baAizoBaHa
BAaAA CYAAIB; IHTEPBEHITIOHI3M.

Ya6aBapra. aoA, BoIBeAeHHBIN H3 HA€aAa? BepxoBeHCTBO IpaBa, yHHBEPCAAH3ALHS,
Aerpapamus

AnnoTtanms. I1pes BepxoBeHCTBa [IPaBa OIIPEAEASIETCS CETOAHSI BO BCeM MHPe OAHOI ITPaBOBO
KYABTYPOI, TOH, B KOTOPO! HEYTO IIPOBO3TAAIIAETCS IPABOM ex post facto (Kak B aHTAMICKOM
061IieM TpaBe) AU B CHAY IOAUTHYECKOTO IPAarMaTH3Ma IPaBOBble HOBOBBEACHHS B IPABOCYAUH
3aBHCAT OT M36PaHHBIX MPeACTaBUTeAbHbIX opranos (kak B CIIIA). Boaee Toro, BepXoBeHCTBO
[paBa, KOTOPOe HUCIIOAb3YeTCs KaK IOAUTHYECKUI CAOTaH, IPUBOAUT K HACOKPATHYECKOH
Mpeasu3anuu. BepXoBeHCTBO MpaBa, BOMAOIIAS HHCTPYMEHTAABHYIO LIeHHOCTD (A2XKe ecAr
Me>KAYHApOAHbIE TPYTIIbl BAUSHUS PYyHAAMEHTAAU3YIOT €e), IPEACTABASET OIPeAEACHHYIO
KYABTYPY B MTPe BBI30BOB U OTBETOB hic et nunc (Aa’ke eCAU rA06aAU3M yHUBEPCAAUSUPYET
ee). PasBuBasCch B PasHbIX MeCTaX U B pa3HOe BpeMsl, OHO He MOKET GBITh 4eM-TO 60ABIINM,
YeM psiA KUBBIX KYABTYP 3aUHTePeCOBAHHBIX CTPaH, OCHOBAHHbIX Ha IUBHAM3YIOIIEM U I'yMa-
HU3HPYIOIIeM HAeaAe, KOTOPbIH 9BOAIOIMOHUPYET UCTOpUYeCKH. IIpaBo KaKk COBOKYIIHOCTb
[[eHHOCTe, IOAA@XKAIINX 3al[UTe, OAHOBPEMEHHO CTAAKMBAETCS C KOHPAUKTOM [[eHHOCTeH
B [IOBCEAHEBHOM IIPaBOIPUMEHEHHH, YTO OOBIYHO TpeOyeT B3BelINBAHUS 1 OAAAHCHPOBAHS
B IIOMCKe KOMIIPOMHUCCHOTO pemenus. He orcTanBast aBCOAIOTU3M «BCe HAM HHYET0>, OAHO-
CTOPOHHOCTb UAM TOMOT@HHU3AIINIO, CTOUT BCe K€ OTMETUTD, YTO IpeBpallleHre IPaBOBOI
onpepeAeHHOCTH B UA0AR (kak 910 caerar Koncrurynunonnstit Cya Benrpun) nan nopannenue
AEVICTBUI IPABUTEABCTBA CYA€OHOMY HAH [IPABO3AUMTHOMY KOHTPOAIO MOXeT 06epHYThCS
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[IPUHECEHUEM BIKEPTBY CIIPABEAAMBOCTH IIPU IOAAEPKKE HAPOAA M CUe3HOBeHMe raison d ' étre.
Boaee Toro, peTnumnzanus coOCTBEHHON FOMOTeHHOCTH MOXKET HCKA3UTh IIPEHMY e CTBA, KOTOPBIM
OHA CTPEMHTCSI CAYXXHUTb. 'A0OGAAN3MPOBAHHAS BAACTD CYAEH IIBITAETCS MOHOIIOAN3HPOBATH
BCEMUPHBIN y4eOHBII IPOLIECC, OTACASIS MECTHBIE COOBITHS OT UX €CTECTBEHHOTO KOHTEKCTA,
4TOOBI HaBsI3aTh ce6s1. B KOHIle KOHIIOB, BOIIPOC O TOM, KTO MOXKET OBAAAETH IIPABOM, SIBASETCS
pelIaioliiM IIPHU OljeHKe BMeIIaTeAbCTBA MeXAYHApOAHBIX opranoB u Espomefickoro Corosa
B MeCTHBIE A€Ad [T0A AO3YHIOM BEpXOBEHCTBA IIpaBa.

KAroueBbie cAOBa: BepXOBEHCTBO ITPABa; HACAA; YHUBEPCAAMIAIIUS; CIIPABEAANBOCTD;
rA0GaAU3HPOBAHHAS BAACTD CYAE; HHTEPBEHIIMOHU3M.
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Maiixodep, “EcTecTBeHHOE IPaBO KAK 9K3UCTeHIIMaAbHOE ITpaBo,” Qitocopis npasaizazarvna meopis
npasa 1 (2019): 231-61, https://doi.org/10.21564/2227-7153.2019.1.186550; Aaekceit CToB6a,
“ITpupoaa Beeit HAH ecTeCTBO AeAa? BoiTue-kax Bepuepa Maitxogepa,” Qidocodis npasaisazarvna
meopis npasa 1 (2019): 26282, https://doi.org/10.21564/2227-7153.2019.1.18655S.

! Hacrosimuii mepeBoA BbIIIOAHEH 1o udpanuio: Werner Maihofer, “Die Natur der Sache,” in Die
Ontologische Begruendung des Rechts, 52-86 (Darmstadt: Wissenschaftliche Buchgesellschaft, 1965).
ITepeBop Anexcest CroB6sI. — ITpum. pedakyuu.

> AQHHBIN TEKCT IPeACTaBASIET CO6OM PACIIMPEHHYI0 BEPCUIO AOKAAAQ, IPOYUTAHHOTO B XOA€E
Konrpecca IVR B Caap6proxkene (2-4 oxrsa6ps 1957 roaa) (cm. ARSP, XLIII, S. 575 u pasee).
ITpumedaHusi cCBeAHbI K CAMBIM HEOOXOAMMBIM. B 061memM HabpocaHHOe 3AeCh 00 BSICHEHNE «eCTeCTBa
A€Aa>» pacUIMpeHO B paboTe C TAKKMM xe Ha3BaHHeM. — IIpum. asmopa.

3aech 1 paAee B IIepeBOAe COXPaHEHbl OPUTHHAAbHBIE CCHIAKH B. Mafixodepa. — Ilpum. nep.

3 Cm. k aTomy: E. Wolf, Griechisches Rechtsdenken, Bd.II, Rechtsphilosophie und Rechtsdichtung
im Zeitalter der Sophistik, B oco6ennocru S. 78 u pasee (T'unnus), a Takxe S. 91 u pasee (copucr
AnTH(OH, yKOTOpOro «physis» npeBpamaercs B «OCHOBHON HCTOYHHUK >, 6OA€€ HCXOAHBII, HEKEAH
HOMOC, )XUBYIUA KaK «6Aaro» BHYTPH CaMOIl «KU3HH>», a He IIPUAOKECHHAS K Hell TOCTPaKTyM
3aKOHOMEPHOCTD).

* Cu. k atomy: G. Radbruch, Die Natur der Sache als juristische Denkform, Exkurs II: Rerum
natura (Apreunﬂ), B Laun-Festschrift, 1948, S. 166 u paaee [Bo BTOPOM HU3AAHHUH MOSIBUAACH KaK
CaMOCTOATeAbHOE cOouMHeHue B AapmmTaate B 1960 1.], a Takxke R. Voggensperger, Der Begriff des
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B CpeaHue Beka HAesl eCTeCTBa A€Ad IIPEBPATHAACH B A€AyLIMpOBaHMe U3 “rei natura”
(«TIpUpPOABL Beu> — AaT., IPUM. TIep.) UAM “natura obiecti” («mpupoabt 06bexra» — Aar.,
IIPHM. TIep. ),° OAHON U3 OCHOBHBIX OIIOP CUCTEMHOTO 3AQHHSI TEOAOTYECKOTO, & [IO3AHEE —
dunrocopcxoro ecrecrsennoro mpasa. ITo cyTu, Ha Heil MOKOUTCS BCIKOE KOHKpemHoe
ecmecmeeHHoe Npaso 0MoeAbHO 83511020 NPABOBO20 NOAONCEHUS DeA: UHCIUMYIMO8, U 6 1O JHe
8pems AOCMPaKmHoe ecrmecmeenHoe npaso 6Ce00LYUX NPABOBHLX OCHOBONOAOHCEH UL — NPUHYUNOB,
KOmopbie 8b1800UAUCH U3 HCUBOMHBLX AUOO HPABCIBEHHBIX CYUHOCHHbIX OnpedeseHuti <ectme-
cmea uerosexa» (3aech U pasee Kypcus. — B. M.).

OaHako Bepa B BeuHbIe, HEH3MEHHBIE, A0COAIOTHO AEFICTBEHHbIE [IPABOBbIE OCHOBOIIOAO-
KEHIsI, BBIBOAUMbIE U3 €CTECTBA YeAOBEKa AMOO JKe ero padyma, OblAa yTpadeHa Kak pas
IIOCA€ pacliBeTa IIPeBPAIjeHHO B HAYKy CHCTeMbI eCTeCTBEHHOIO IIPaBa — IO3AHEHIIero
IIpaBa pasyMa B eCTECTBEHHO-IIPABOBBIX KOAMPHUKAIMSIX HacTynuBurero Hosoro Bpemeny,
¥ [IOCAEAOBABIIIEr0 3aTeM B HAEAAM3MeE TaK Ha3bIBAEMOI'O Kpaxa ecTeCTBeHHOro mpasa. Ha-
IIPOTHUB, CTAPBIi, OCHOBOIIOAATAIOIIMI AASL KOHKPEMHO20 eCIecBeHH020 NPasa npasosozo
NOAOICEHUS OeA eCINECBEHHO-NPABO6OT Mern00 ASAYKITUM U apTyMEHTAL[H U3 «eCTeCTBa>»
AM60 «Pa3yMHOTO MOAOXKEHHUS AeA>: rerum natura (Ipupopa Bemeit) uau naturalis ratio
(ecTecTBeHHDI pasyMm) B KadecTBe HayYHOTO IpOLiecca GecrpensaTcTBEHHO Mepemea
B 11pAB06yI0 002MAmuKy nandexmuky 1 ee HeCyIFyio OCHOBY — BpOXKAEOHYIO eCTeCTBEHHOMY
IIPaBy IPABOBYIO TEOPUIO HCTOPUYECKOH IIKOABI ITpaBa.’

CeroaHs MbI C yAMBACHHEM Y3HAeM, YTO BOIPEKH IPOMKO M CAMOYBEPEHHO 3BydallleMy
IIAPOAIO HALIIETO BPEMEHH: «eCTeCTBEHHOE IIPAaBO YMEPAO !> — eCTeCTBEHHO-IIPABOBOE MbIIII-
AeHIe [TOKOHTCS HEIIOCPEACTBEHHO B CPEAOTOYMH OOIIEIPABOBON HAYKU TOTO BPEMEHH,
IpOGY>KAASICh K HOBOW SKU3HU M3 UCTOYHHKA BCSIKOTO KOHKPETHOTO eCTECTBEHHOTO IIPaBa:
PpUMCKO¥ FopUCTIpyAeHIUHU. B 19-M Beke COKpBITOE 1 3aMaAYHMBAEMOE €CTECTBEHHO-IIPABOBOE
MBIIIAEHYE ACHICTBEHHO HIYYTh He B MEHBILET CTEIIEHH, HEKEAH B Beke 18-M; Kak IIpaBoBast
HayKa, TaK 1 GHAOCO(HIS IIPaBa HAITOAHEHBI ACAYKIHel M apIyMeHTAIIel U3 eCTeCTBA AeAQ.

“jus naturale” im Roemischen Recht, 1952, B oco6ennocrtu S. 85 u panee (ITasea), u S. 100 u pasee
(Tait), ube 060cHOBaHMe paBa U3 naturalis ratio («ecTeCTBEHHOTO Pa3yMa» — AAT., TPHM. TIep.) TAKKe
OTChIAQET K MMMaHEHTHOM BeNM natura rerum.

3 Tak, mpexAe BCero 06CTOUT AEAO B BBICOKOM cxoracTuke PoMbl AKBUHCKOTO, KOTOPBII HApSIAY
CIIPaBOBBIMH [TOAOKEHHSIMH A6CTPAKTHOTO €CTECTBEHHOIO [IPaBa pa3padaThIBaA [IOAXOA K KOHKPETHOMY
€eCTeCTBEHHO-T[PABOBOMY MBIIIAEHHIO N3 MMMAHEHTHOM IIPAaBOBOMY IIOAOKeHH IO “naturarei” («IprpoAbt
Bemu>» — Aart., mpuM. niep.). Ocuosanus aroro oma OTHICKAA Y APHCTOTEAS] B «OTMEYEHHOCTH>,
«COpa3MepPHOCTU» U «COOTBETCTBUU» CYIEr0 APYT APYTY, KaK «IIO IPUPOAE> CYLIECTBYOLIEro
“adaequatio” («cOOTBeTCTBHA» — AAT., IPUM. lep.) U “commensuratio” («copasMepHOCTH>» — AaT.,
IPUM. TIep.) MY’Ka — KeHe, POAUTEACH — AETSIM, TOCIIOAUHA — CAYT€; CM. K 9TOMY B 0CO6eHHOCTH
Summa Theologica, II-1I, 57 art. 2—4, Deutsche Thomas Ausgabe, T. 18, 1953, S. 8 u pasee, a Takxe
xomMmeHnTapuit Utz, S. 432 u pasee.

¢ Kak, Haripumep, B O3AHEM HCIIAHCKON CXOAACTHKE, Tpexae Bcero y Luis de Molina, cMm. k aTomy:
E. Luno Pena, Historia de la filosofia del derecho, T. 2, 1954, S. 89 u aaaee, a Takxe E. Wolf, Das
Problem des Naturrechtslehre, Versuch eine Orientireung, 1955, S. 48.

7 CM. K «€eCTeCTBeHHOMY KPUIITOIPaBy > mpaBoBoit HayKku [ TarpexTos: F. Wieacker, Privatrechtsgeschichte
der Neuzeit, 1952, S. 228 u pasee.
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Aaxe y camoro CaBHHbH, HapsIAY C €0 y4eHHeM O BOSHUKHOBEHHH IPaBa U3 HAPOAHOTO
Ayxa,® MBI OTHICKMBAaeM HAEH, HUYeM He OTAMYAIOIINECs OT CTAPIX TEOPHI eCTECTBEHHOTO
npaBa, Haropo6ue ITydperaopda, AOBOAS AO KOHIJA MBICAb O TOM, YTO aOCTPAKTHbBIE ecTe-
CTBEHHO-TIPABOBbIE ONPEAEACHHS M3 eCTECTBA AFOACH COBIIAAAIOT C KOHKPETHBIMHU eCTeCTBeH-
HO-IIPaBOBBIMH 3aKAIOUEHHUSMH M3 ecTecTBa AeAd. Tak uTo aast CaBUHBY U €To JII0XU ecrie-
¢mMeo deAd PaBHO MPEBPAIAETCS B HHCTUTYIIMOHAABHOE CAEACTBHE U3 eCHIecHi8a 4eA08eKd.
Croco60M, AASl HAC CEeTOAHS BeCbMa HAIIOMHMHAIOIINM «39K3HCTEHIJHAAbHbI >, CaBUHbH,
HICXOASL U3 YEAOBEUECKOTO eCTeCTBA U «ero HPAaBCTBEHHOTO ONPEAEACHHS 0 CBOOoAe
M AOCTOMHCTBY>>,” 0003HadaeT OTAEAbHBIE IIPABOBbIE HHCTUTYTHI KAK PE3YABTAT OOHAPYKe-
HUSI 9TOTO AOCTOMHCTBA, OYKBAABHO «0OYCTPOMCTBO 9TOM CBOOOABI IIOCPEACTBOM IIPaBO-
BOTO MHCTUTYTA, CO BCEM TeM, YTO UCXOAUT U3 €CTeCTBA U OIPEACACHHUS 3TOTO HHCTUTYTA
IIOCPEACTBOM €T0 MPAKTHYECKHX CACACTBHIT M YTO HOBOMOAHO 30BETCS €CTECTBOM AeAa>.'

PaccMoTpenHOe B TakOM pakypce IPaBo, Kak FAACHT 3HAMEHHTOe BbICKasbiBaHKe CaBHHbY,
«caMo 110 ceOe He 00AaAaeT HUKAKUM OBITHEM, IO CyIl[eCTBOBAHHE COCTABASIET B OOAbIIIel
Mepe >KM3Hb CAMHUX AIOAEF, PACCMOTPEHHYIO C OIIPEACACHHO TOUKH 3peHHs>;'! KakoBoe
(mpaso. — A. C.), Kak Mbl IPOAOAKUM, TIPEACTABASET OO0 06pallleHHyI0 K ApPyTHM BHeI-
HIOIO CTOPOHY CBO€H HHCTHTYIIMOHAABHOM KOHKpeTH3aIui. FIMeHHO 06 9THX «KU3HeHHbIX
OMHOUEHUSX> UACT Pedb B TOM BbICKa3bIBAaHUK AepHOYpra, KOTOpPOe CeroAHs IIOBTOPSIeTCS
BO BCEX AMCKYCCHSIX O €CTECTBE A€Ad: «OHH, II0 Mepe CBOeTO Pa3BUTHS, HeCytm 6 cebe 6010
mepy u nopadok. Dmom, wusyusuti Hympu eeuyeil Nopsdok, MONIHO HA3BAMb ECECBOM DeAd.
MBeICASIIIUIT IOPHUCT AOAXKEH 00PAIIAThCsl K HEMY B TOM CAy4ae, KOTAA IIO3UTHBHASI HOpMa
OTCYTCTBYeT, AUOO 5Ke OHA HeIIOAHA UAU HemoHsTHa».'> Takke u MepuHr He npusHaeT
HUYETro APYTOTO AASL CBOETO «€eCTeCTBEHHO-MCTOPHIECKOTO METOAA>» <IOPUAMYECKOM KOH-
CTPYKIMH>, <€ABA AH CYI[eCTBYeT MHOe BbIpaKeHHe, KOTOPOe Obl HACTOABKO MCTUHHO
IIepeAaBAAO CO3epIIaHHe KAK (AKTOB, TaK U MMEH>, KaK BHIPOXKEHHE «eCTECTBO AeAa>."

ToAbKO B KpaiiHeM IMO3UTHBH3ME Pybexa BEKOB CTAHOBUTCS OOIIEIPHHSTHIM [IMHU3M
Bepr6oma, KOTOpbIii IePBbIl UPOHU3UPOBAA: «ECTECTBO AEAA BCE ellle MOXeT 00AaAaTh
IPUHYAUTEABHON CHAOH IIO OTHONIEHMIO K HOpMe IpaBa, KOTOPOIi MOKa emje He
cymecTByeT>."* 1 AMIIb 3aTeM MOHSTHE «€CTECTBA AEAA>, <OCAABACHHOE> KAK eCTECTBEH-
HO-TIIPaBOBOE, IIPEeBPAIAeTCs B ITypH3Me YHCTOTO yIeHHs O ITPaBe B HeHayYHOE BhIPasKeHHe.

W Bce 5xe ceropHs, ¢ Haleil HCTOPUYECKOH AMCTAHITHH, TEOPHS U PHAOCOPHS IIPABOBOTO
MO3UTUBH3MA, KOTOPbIE IIPEBPAMAIOT YYEHOTO B IIOAUIIEHCKOTO, 2 CYABIO — B aBTOMAT 3a-

8 Ha caMOM AeAe yUeHYe O eCTECTBEHHOM IIpaBe, pa3BepHYTOE B UCTOPUIHOCTU KOHKPETHOTO HApOAa.
° CymecTByeT crapoe 6azoBoe onpepesenue libertas u dignitas humana (cB060AQ M AOCTOHHCTBO
YeAOBeKa — AAT., IPUM. nep.) y Ilyperpopda, De iure naturae et gentium, II, B ocobennocTr raasal,
Sull, 1.

'F. C. von Savigny, System des heutigen roemischen Rechts, I, 1840, S. 5S.

! Savigny, Vom Beruf unserer Zeit fuer Gesetzgebung und Rechtswissenschaft, 3-e usa., 1892, S. 18.
2 Dernburg, Pandekten, I, 5 usa., 1896, S. 87.

13 Geist des Roemischen Rechts, 3 usa., 1872, S. 370 u panree, u S. 388.

" Jurisprudenz und Rechtsphilosophie, T. 1, 1892, S. 353.
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KOHOAATEAs], IPEACTABASIIOTCS. HAM 3II0XOH YOAIOKHBAIOIeil HHTEPMEeAUH, 0OMaHYHBOM
YBEpeHHOCTH B XOPOIIHX 3aKOHAX X 0OMAaHIMBOF Bepbl B XOPOIIETr0 3aKOHOAATEAST; AUDOO ke
IpEeAIOAUEI TOM SIIOXH, KOTOPast B CBOEH COOCTBEHHOM ITyCTOTe OpOoIIeHa Ha IPOM3BOA
MaTepHaAbHOTO copepkaHMs /AeBHadaHa, KaKOBasl 3TI0XA CO CBOMM «3aKOH €CTb 3aKOH>
B KOHIIe KOHIIOB, OKa3bIBA€TCI OTAAHHOI, 6e3 BHYTPEHHEHU H 6e3 BHeIIHeI TIOAAEPIKKH
U OIIOPbI, Ha BOAIO YHCTOTO OPAAKA BAACTH, BHIPOXKAAIOLIETOCS B FOCYAAP CTBEHHbIN IIPO-
u3BoA. KpyIueHre 9T0i1 Bephbl B 3aKOHOAATEABHBII [IO3UTHBHI3M, AOBEACHHOM A0 abcypaa
CaMUM 3aKOHOAATEAEM, 3aTPOHYAO TAYOHHHYIO GHAOCOPCKO-IIPABOBYIO IIOHLIMIO AQXKE Ta-
KOT'O OCTOPOXKHOTO MBICAUTEAS, KaK PapOpyX, C ero HACOAOTHIECKHM y4eHHeM O IIPaBe,
IIOCTPOEHHOM Ha HEOKAHTUAHCKOM METOAOAOTHYIECKOM AyaAU3Me 1 HEOOXOAUMO BeAYIINM
K peAsITHBU3MY U TO3UTUBU3MY. Ero yueHue o ecrecTse AeAa, HaCTOSTeAbHeHIINe Pa3bICKa-
HUSI B 9TOM HAIIPABACHHUHU B IIOCAEAHUE ITOACTOAETHS, ® SIBASIFOTCSI AASL HAC IIPUMEPHBIM OT-
PpaXXeHHEeM IepeMeHbI, KOTOpas CBEPUIMAACH B HAIIIK AHH.

I. CoBpeMeHHoOe y4eHue 0 «ecTecTBe AeNla» KaK «CMbICJIe» HU3HEHHbIX OTHOLUEHUM

B cBoeit pruarocoduu npasa, BosHuKIIEH B BefiMapckyio amoxy paciiBera O3UTUBH3MA,
Pap6bpyx 6AIKaimIIM 06pa3oM OODBACHSET 3aKAIOUEHHOE B IIPABOBOM MATEPHH ECTHECIE0
dera («<npupody seujeil>) Kak TOAOe CBOWCTBO NpasoB0z0 MAmepudd, KOTOPHIIL, TaK HAK
HHAa4e, AOAXKEeH IPUCIIOCAOAMBATH K PEAABHOCTH MACIO IIPaBa, IOAOOHO TOMY, KaK HAes IIPO-
M3BEACHMS HCKYCCTBA IIPHCIIOCAOANBAETCS K MATEPHAAY,'® U CTAHOBHUTCS 4€M-TO UHBIM, pe-
AAM3YSCh B OpOH3e MAU MpaMope.

ITpaBoBO# MaTepHaA IO OTHOMLIEHHIO K HAee IpaBa AAsl Papbpyxa ecTb TO, 4TO OBIAO yoKe
y Aacka: «BelecTBeHHAsI OTPEAEACHHOCTD HAEH IIPaBa>:'’ 3aKAIOYEHHAs B [IPABOBOM Be-
IIeCTBe HHEPTHOCTDb U COIPOTUBASEMOCTh MaTepHH, KOTOPas yCTaHABAMBAET 3eMHbIe I'Pa-
HMITBI AASL <9UCTOTO> OCYIIeCTBACHHUS HACH ITPaBa.

ITop06HO TOMY, KaK CKYABIITOP HABSI3BIBAET CBOIO XYAOKECTBEHHYIO HACI0 MPAMOPHOMY
6AOKy, KOTOPBIi €CTh AUIIb 6€300pa3HbIi, beccoAep>KaTeAbHbIN, aMOPHBII MATePHAA, B KO-
TOPBII BCTPOEHO «BCe BO3MOXHOE>, TaK AAst PapOpyxa mpaBoBoe BemecTBO obperaeT
dopMmy u copeprkaHue, CMBICA M IIEHHOCTb EAMHCTBEHHO M3 HAEH IPaBa, KaKoBasi IIOCPEACTBOM
3TOrO MaTePHAAM3YETCs B peaAbHOCTh. KOpHCT TeM caMbIM paBHO IIPeBpaIaeTCs B CBOOOAHO
dopmupyIOmero 06passl XYAOKHHUKA, AAS KOTOPOTO MOXKET OBITh 3HAYUMbIM H TO, YTO CO-
BepIIEHHO HEBO3MOXKHO B PEAABHOCTH, HO MPABUABHO 110 HAee. Kak pas moaromy Paabpyx

15B ocobennoctw, copepxamuecs s counnennsx: “Rechtsidee und Rechtsstoff” (Kant-Festschrift des
Archiv fuer Rechtsund Wirtschaftsphilosophie, 1924, S. 343, u aaaee). “La natura della cosa come forma
giuridica di pensiero” (Rivista int.d. Filosopfia d. Diritto, 1941, S. 1 u pasee), “Die Natur der Sache als
juristische Denkform” (Laun-Festschrift, 1948, S. 157 u pasee), a Taxoxe B ero Rechtsphilosophie, cm.
S-eusp., 1956, B ocobennoctu S. 98 u panee, 120 u 127, a raxske B Vorschule der Rechtsphilosophie,
1948, S. 19 u paaee.

'6 Rechtsphilosophie, S. 98.

'” Rechtsphilosophie, a.a.0., ccoiaku na E. Lask.
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OTHIOAD HE CAY‘-IaiIHO IIOCTOSIHHO ITPUBOAUT CAOBa Tere: «xTO X0UET HEBO3MO>XHOI'O, MHE
MHA!>.'® B II0A0GHO¥ TPAaKTOBKE PEAABHOCTD B OTHOIIEHHH MACH AOAYKHA AMIIHTHCSI BCIKOTO
COOCTBEHHOT'O CMBICAA H [IeHHOCTH, BCSIKOTO COOCTBEHHOTO Beca M 3HAYMMOCTH.

HIcxoAst U3 CTPOrOrO METOAOAOTHYECKOTO Ayaan3Ma [eiipeapbeprckoit mxoasl, Papbpyx
C TIO3HUIMI KPUTHIECKOTO [O3HAHMS PAaBHO OTPHIIAET U BCSIKYIO BOZMOXXHOCTD HAYYHOTO
onvima ecmecmea deAd. TAKOBOI OTIBIT AASI HETO €CTD AHIIb <Y0A4HAS UHIMYUYUs > TTIOAOOHO
BHU3YaAbHOMY CO3€pLaHHIO XyAO)KecTBeHHOfI HAE€H B MaTE€pHHU: HACHPYIOLIEMY BUACHHIO,
HEIIPUTOAHOMY, OAHAKO B Ka4eCTBE METOAQ HAYYHOTO IIO3HAHMS. " AASI HETO, KaK M AAS
Kean3eHa, T0AOOHASI CUTYaIIHs B pa3pese «Mermoouteckoz0 no3HAHUS> OCTAETCS AHIIb AOT-
MO, yTBEPXXACHHEM, COTAACHO KOTOPOMY <«)CIMAH0BAeHUs A0ANHO020 Mo2ym bbimb dedyk-
MUBHO BbIBEOEHL AULLL U3 UHBLX YCMAHO0BAHUT AOANCHO20 U He MOZYM Oblmb UHOYKIMUBHO OC-
Ho8aHbl 8 Ppakmax Ovimus>.>"

Tem He MeHee, PaAOPyX OTBOAUT HA€€ eCTeCTBa AeAa 0COH0e MeCTO, 2 HMEHHO TaM, TAe
3TOTrO OOBIYHO He 3AMEYAIOT — B CBOEM YYEHHH O CIIPABEAAHBOCTH.

VICcXOAS M3 YIIOMHHAIOIETOCS B HAIleM KOHKPETHOM M abCTPAKTHOM €CTeCTBEHHOM IIpa-
Be pasamans — cripaBepaansoctu (Gerechtigkeit): kax dedyxmusrozo passumus seprozo
npasa u3 o6uyux ocrosonoroxcenuil, u mpasuabrocty (Billigkeit): kak cipaBeaanBocTH B OT-
AEABHOM, YACTHOM CAy4Yae, OH OTUETAHBO OIIPEAEASIET eT0 KAK <UHMYUMUBHOE NO3HAHUE
npasuAbozo npasa us ‘ecmecmesa deaa”> > Beaep 3a CauHby OH ypaBHusaeT naturalis ratio
(ecTecTBeHHbBI pasym) U aequitas (ypaBHHBAIONIYIO CIPABEAAUBOCTD ),** PU3HABAsL, OAHAKO,
IIpaBoBYyIO LeHHOCTb npasrabHOCTH (Billigkeit) Anmb B ToM cAydae, ecan ¢pyHAUPOBaHHDII
B OTAGABHOM CAy4ae 3aKOH CIIOCOOEH BO3BBICHTBCSI AO COOTBETCTBHS MBICAUTEABHOI OI1e-
PALMH KAaTErOPHUIECKOrO NMIIEPATHBA: «BCeOOIeMy 3aKOHY ».>

Oanako Papbpyx He AeAaeT OTCI0AQ OYEBUAHBIX BHIBOAOB. IIpexxae Bcero, OH ocTaercst
IIPH TAKUX BO33PEHMUSIX Ha MBIIIAEHHE, KOTOPbIE, IIPOAYMAHHbIE AO CBOETO KOHIJA, C He0HX0-
AVMIMOCTBIO BEAYT K TOMY, YTOOBI «CHSITh> CTOAb IIPOYHO YCTAaHOBACHHBIE AOTMATHYECKHE
¥ METOAOAOTUYECKUE OCHOBAHHS CBOEH PEASTUBHICTCKOM ¥ MO3UTHBHUCTCKOM IJ€HHOCTHOM
¢uaocoduu mpasa.

CeropHs HaM MOXET [IOKa3aThCsl yAMBUTEABHBIM, 4TO PapOPyX He 0CO3HABAA TOTAQA [IeAOCT-
HYI0 COMHUTEABHOCTD IIEPEHATOT'O yAaCKa < OCHOBOIIOAQAT'AIOIIETO> YPaBHUBAHNS MaTE€PHUU
IIpaBa C BeljeCTBEHHBIM MAaTEPHAAOM HAIOAObUe cKyabnTypHOro. He HaraakuBaer A Hac

'8 Rechtsphilosophie, S. 97. Hanporus, cM. XapaKTepPUCTHKY IPAaBOBOI IOAUTHKH KaK «HCKYCCTBA
BO3MOXHOIO» TaM, rAe PapOpyX yTBepKAaeT: «“KTO X04eT HEBO3MOXXHOTO, MHE MUA” HEAb3SI
NPEBPATHUTH B ACBU3 TPABOBOI pruaocoPuu An60 moauTHk mpasa> (S.21).

' Rechtsphilosophie, S. 99.

20 Tbid.

21 Tbid, S.127.

*2 Savigny, System I, S. 116 u nanportus, B. W. Leist, Die Realen Grundlagen und die Stofe des Rechts,
1877, S. 4 u panee.

»» Radbruch, yx. cou. K 06bsicHEeHNIO KaTeropryecKoro HMIEPaTUBa KaK «CTAHb BCEOOIMM» CM.:
Maihofer, Vom Sinn menschlicher Ordnung, 1956, S. 17 u paaee.
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BCSIKasI FOPHANYECKast paboTa ¢ KOHKPETHBIMU QAKTHIECKUME IIPOOAEMaMU Ha BBIBOA, UTO
TaK HasbIBaeMasi MaTepHs [IPaBa 00AAAAET OCHOBOIIOAATAIOIIUM OTAUYMEM OT YHCTO MaTe-
PUAAKCTIYECKU OOBSICHUMOI MaTePHH, ChIPbsL, KOTOPOe elre becGOpPMEHHO U He3KU3HEHHO,
caMo 110 cebe 6eCCMBICACHHO U He UMeeT LIeHHOCTH, BIIEpBble 0OpeTast OPMY, CMBICA U LjeH-
HOCTb [IOCPEACTBOM BOIIAOLIEHHSI ICTETHIECKON HAEH B MaTepuu? >

Y>ke COrAACHO IOBCEAHEBHOMY IIOHMMAHHIO TOAOXKEHHSI AeA HAM KXKETCSI, YTO OMHOULEHUS.
pearvHoCmu u udeasbHOCMU NPUMEHUMEALHO K NPAKmMuHeckoil udee npasa ckopee obpaTHsIe.

MB!I omyijaeM, 9TO He MOYKEM IIPOCTO BKAAABIBATD B «MATEPHIO>» [IPABOBbIE HAEU IOAOOHO
XYAOXKeCTBEHHBIM, HO, CKOpee, AOAXKHBI BbiHUMbIBAMb UX OTTYAL. BeAb MBI He paBHBI, XOTS
Pap6pyx 1 yTBepiKAaeT 910, MUKeAQHAKEAO, CTOSIIEMY IIepPeA 3aAA4ell YBUAETh BO3MOXKHOIO
AaBrAa B MpaMOPHOM OAOKe, HO AOAXKHBI BBITSIHY Th 13 9TOTO 6AOKa AABHAA ACHCTBHTEABHOTO.

He mmeer A IipaBo IPSIMO IIPOTHBOIIOAOKHOM 33AA4H, KAK 9TO MOXKET II0KA3aThCsI B 9TOM
HAEAAUCTHIECKOM IIPOU3PACTAHUH HAEH M3 PEAABHOCTH M PAaBHO MATEPHAAUCTHIECKOTO
OIIyCTOLICHUS] PEAABHOCTH UAEH, 3 IMEHHO BO3BBICHTb AO AyXOBHOM AEHCTBUTEABHOCTH
3aAQHHbIE B €CTECTBE AeAd POPMY U COAEP)KAHME, B KOTOPBIX U3 AyXa BEPIIUTCS [IPABOIIO-
PSIAOK, TEM CaMbIM BbIBOAS HA CBET CO3HAHUSI KUBYILHE B HUX CMBICA H [I€HHOCTbD?

ITopo6HBIe cOMHeHUS MOTAM 6bI TOKOAe6aTh PapOpyxa, KOrAa OH BMeCTe CO CBOUM LjeH-
HOCTHBIM PEASITHBH3MOM, OCHOBAaHHOM HA CTPOI'OM METOAOAOTHYECKUM AyaAu3Me, becro-
MOIIHO YIIUPAETCS B IPABOBOM [IO3UTHBHU3M, UM CAMUM Hay4IHO 00OCHOBAHHBIN, AASI KOTO-
POro BCe PABHO3HAYHO, @ [IOTOMY U B PaBHOI Mepe BO3MOXKHO, AQXKe U TOTAQ, KOTAQ 9TO SIBHO
IPOTUBOPEYUT Pa3yMy Bellleil, eCTECTBY A€AQ.

OH AOAXKeH OBIA IIPU3HATB, YTO OITYCTOLIEHNE HACAANCTUIECKOM COCTABASIIONIEl eCTeCTBa
AeAa B [IOAB3Y YHCTO MAT€PUAABHOTO OOPMAEHHUS HAEH IIPABA OTKPHIBAET UHTEAAEKTYAAD-
HBIM Iy Th K IOPAOOIIeHUI0 PEaABHOCTH BO UMsI YbHX-AUOO HA€AAOB AHOO0 npeosoruit. Tem
CaMBIM OTHIOAD He CAYYAITHO B IOCAEAHUE AeCSITh AeT XXU3HU PapOpyxa MbliAeHMe ecTecTBa
AeAa IIPeBPATHAOCH AASI HETO B KAIOUEBOI MOMEHT AASI KAPAMHAABHOM ITepeMeHbI PHAOCOP-
CKHX ro3uIuit (HEOKAHTHAHCTBA ), AAXKEe €CAM OH M He CMOT AO KOHIIA BHISBUTH METOAOAOTH-
JeCKHe 1 CUCTeMAaTUYeCKIe CAeACTBHUS 9TOro. OCMbICACHUE ITUX eT0 IIOCAEAHHX COOOpaske-
HUI 00AaAQ€T ITOKA3ATEABHBIM 3HAY€HUEM AASL HAIIeF IPOOAEMBI, BIIAOTb AO HACTOSIIETO
BpeMeHH 0003Ha4as KPAMHIOK TOYKY AUCKYCCHU Ha 9Ty TeMY, BOKPYT KOTOPOIT OHA AO CHX
IIOP ABIDKETCSL.

1. Quaocodcko-npasosoe UcmorK08aHUe <ecmecrnsa 0eAd> KaK «C813aHH020 ¢ udeet npasa
CMbLCAG Hcu3HeHHbLX omHowenuil> (Padbpyx).

B cBOHX IIOCTOSIHHO BO30OHOBASIEMBIX MBICAUTEABHBIX ITOIBITKAX PapAOpPyX, B KOHIje KOH-
I10B, He IIPOCTO MIPUXOAUT K IIOHMMAHHUIO €CTECTBA A€AA «<KAK (813AHH020 C udeeil npasa
CMbICAA HCUSHEHHDIX OMHOWEeHUTI>," A6 JKe — KaK OH 60Aee OCHOBAaTeABHO GOPMyAHpYeT
ATO: KAK «OCYUJECBASLEMO20 8 ObIMULL AOAHHO20, BbISBASIOUJETICS 8 PEALLHOCU YEHHOCMU>> >

** Aasi Pap6pyxa oHA SIBASIETCSI YHCTO aMOP$HBIM MaTEPUAAOM, 6€3 COOCTBEHHON KPUCTAAAMYIECKO
CTPYKTYPBL, AASI KOTOPOIL CMBICA M LIEHHOCTb HOMHHAAUCTHY€E CKH IIPHBHE CEHbI U3BHE, 4 He IIPUCY LK
el caMO¥ KaK TaKOBOM.

25 Natur der Sache, S. 162.
*Vk. cou., S. 172, B akckypce V 0 «IOPUAUYECKIX KOHCTPYKIIHSIX >.
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PaBHO PapGpyx OTCTanBaeT IPUHIUIMAABHYIO IO3HABAEMOCTb €CTECTBA AAQ HE TOABKO
6AAroAapsi «yAQUHON HHTYHLIN >, HO ¥ Ha ITy TH CTPOTO PALIMOHAABHOM ACAYKLIH, & TOYHEee —
PedyKyuY 0MOeAbHO20 HUSHEHHO20 OMHOUEHUS K €20 10PUOUHECKOMY CMBICAY: Pa3Aarasi, IO-
CPEACTBOM MbICAH, XH3HEHHOE OTHOILIEHHE Ha €T0 FOPUANIECKH PEACBAHTHbIE COCTABASIIOLIHE
AASLTOTO, YTOOBI B 3aKAIOUMTEABHOM LJEAOCTHOM CO3€PLIAHNN OOPECTH Ty ACHCTBUTEABHOCTD,”
KOTOpas 6bIAa OBl OYMIEHA OT UHAMBHAYAABHBIX CAYYalHOCTEN U AOTUYHO CKOHCTPYHPOBa-
Ha I10 TUITYy COOTBETCTBYIOLIVUX IPAaBOBBIX HHCTUTYTOB, T. €. UACAABHBIX cxeM. I10A06HYIO
MbICAb MBI MOXKeM BCTPETUTD B TpebyemoM eime [1Inasepom Aas aHaamsa (u cuHTe3a) ecTecTBa
A€AQ BBIAGACHUH B SIBAEHUH BCEI'O TOTO, «YTO PACCMATPHUBAETCS B YEM-TO HCKAIOUHTEABHO KaK
CAyYAITHOE, 1 IIOTOMY MOXKET OBITh OTOpOIIEHO 6e3 yiiep6a AASI CYIIHOCTH 3TOTO 4ero-To>».>
B 110AOGHBIX MBICAUTEABHBIX CXEMAX SKU3HEHHDIX OTHOLIEHHUI, OOpETEeHHBIX Ha ITYTH <H0pU-
JuHecK020 KOHCMPYUPOBAHUS>, B TOM, YTO IIPUHAAAKHUT MM CYLIHOCTHBIM 06pasoM, a TeM
caMbIM, Heo6x0AuMO, PapOpyX ycMaTpuBaeT «udedivHole munvi> npagosvix UHCMUMymos
B cMbicAe Makca Bebepa, B KOTOpbIX «0XBaTblBaeTCst HAUGOAEe CYIeCTBEHHOE, CMBICA IMITU-
PUYECKUX SIBACHHUIT, @ TEM CAMBIM eCTECTBO AeAa>.” OTCI0AQ €CTECTBO He SBASIETCS 4eM-TO
HEe3HAYUTEABHBIM AASL A€AQ, HO I10 CYTU HEOOXOAMMO IIPUHAAAEIKUT eMY, IIPEACTABASISL COOOM
MHTEAAEKTYaABHO HEOOXOAUMDIN MUHUMYM €I0 OBITUITHOTO OIPEACACHHSL.

OAHaKo, 10 CyTH, TOAOOHOE MbIIIACHHE BOCXOAUT K CTApOil IPEAIOCHIAKE, KOTOpast
AOAKHA O3HAYATh AASL BCIKOTO KAHTHAHIA 34Aa9Y €0 COOCTBEHHOM O3UIINH: «TO JKe CAaMOe
ecTb 6biTHE U MpimAeHUe» (IlapMeHUA) IO YMOAYAHHIO YPABHUBAETCA C HEOOX00UMO-
CAE0YEM-MbICAUMb-UMEHHO-MAK U He-MO4b-MbICAUMb-UHAYE U HE0OXO0OUMO-Obimb-MaK U He-
MOUb-0bimb-uate.

Ho Toraa, o MeHbeil Mepe, eCAM TOHUMATD [0 PapA6pyXy OIOCpeAOBaHHbIN IOPUAMYE-
CKHMHM KOHCTPYKIJMSIMH CMbICA KM3HEHHBIX OTHOIIEHHI He KaK IPUBHECEHHbIN B 9TH OT-
HOLIEHVS] I0OCPEACTBOM MbIIIACHUS, HO KaK HEUTO, YTO, «KaK CMBICA 9TOH AQHHOCTH, ABU-
KETCS1 [0 HAIIPABAEHHUIO K OBITHIO>,* TO 9TO IIPEAIIOAATAET, YTO MbIIIACHHE BHITASIAUT KaK
MOCT, BEAYILIHI1 Yepe3 OYePYeHHYIO0 KPUTULIM3MOM IIPOIACTD MEXXAY [IO3HAIOLIMM CyObeKTOM
¥l II03HABAEMbBIM 00BEKTOM, Ha KOTOPOM PACKPBIBAETCS Iy Th AASL HAYYHOM ACAYKIIUH U3
€CTECTBA A€AQ, MEXXAY TeM KaK OCHOBAHHBII Ha yAQUHON HHTYHILIMH IPBDKOK Yepes 9Ty Ipo-
IaCTb y)Ke HEBO3MOXKEH.

Ho 210 03HavaeT He MeHee YeM TO, YTO MIOCPEACTBOM MbIIIACHHSI €CTECTBA A€AA Pa3py-
IIAETCS He TOABKO MOCT MeXAy 06bexToM (6biTueM) u cy6bekToM (CO3HAHMEM), HO TaKxke
M MEXAY ObITHEM U AOAXKHBIM, T. €. AOAKHBIM, TPeOyeMbIM OBITHEM U AOAKHBIM, TPebyeMbIM
CO3HAHUEM.

OaHako PapGpyx He 3aMeyaeT STUX MOAYAAUBBIX IIPEATIOCHIAOK CBOETO YUEHUS], @ TAKKe
C HeOOXOAUMOCTBIO BBITEKAIOLIUX U3 9TOTO BHIBOAOB. HecMOTps Ha TO, YTO OH OTYETAUBO
IIPU3HAET BOZMOXXHOCTb OXBATa CMBICAA AAHHOCTEN CO CTOPOHBI OBITHUSI ITyTeM CTPOIO pa-

*Yk. cou., S. 172, Bakckypce V 0 <IOPUAMIECKUX KOHCTPYKLIUAX».

8 Cum. xk aTomy: Radbruch, yx. cou., S. 166, B axckypce I o Illuaaepe u Tere.
¥VYk. cou., S. 172.

30 Radbruch, Vorschule, S. 21.
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IIOHAABHBIX KOHCTPYKIJHI, OH OCTAETCS HA TIO3HI[IY METOAOAOTHYECKOTO AYAAN3Ma BIIAOTD
AO HEOITyOAMKOBAaHHOTO IIOCAECAOBHSI K HOBOMY M3AAHHIO « Praocopun mpasax.*! Hecmo-
TPpsl Ha IIPU3HAHME TOTO, YTO U3 €CTECTBA AEAA CACAYIOT HAYYHO YAOCTOBEpsieMble TPebOBaHMs
CMBICAOBOTO 0OPMAEHHS AQHHOM IPAaBOBO MaTePUH, OH AO KOHIIA CTOMT Ha AyaAu3Me
Mupa ObITHS B Mupa AOAKHOTO. >

AAsL Hac ceropHs BeCbMa MHTEPECHO, YCTOST A T€ TEOPeTHKO-IPaBOBbIe OCHOBAHMS,
KoTopsie PaAOpyx mpepAaraeT HaM B KadeCTBe OCHOBAHMUIT AASL CBOMX COMHEHUIT B OTHOIIIe-
HUM KQXKYIIUXCS HeM30eXXHBIMU CACACTBHI, He PeIlaeTCsl AM MMEHHO B HUX He UTO MHO, KaK
B0MPOC: eCMecmeeHHOe NPaso UAU NPasosoti NOSUMUBUIM?

Ho B TakoM cAyJae MBI AOAXKHBI TPU3HATD ACAYKIFHIO H3 €CTECTBA ACAA KAK ACHCTBUTEAD-
HBIF CII0COO BO3HUKHOBEHHS ACHCTBYIOIIEro IPaBa He TOABKO TOTAQ, KOTAQ IIO3UTHUBHOE
IPaBO OTCHIAAET HA 3TOT ITyTh MAU OCTABASIET AASI HEI'O MECTO. B TakoM cAydYae MbICAUTEAbHAS
dopma «ecrecTBa AeAa>» 06AapaCT TOPA3AO HOACE OCHOBOMOAATAIONIeH QYHKI[HEH, HeXXEeAH
«CPEACTBO HHTEPIIPETALIUN > AU0O JKe «MCTOYHHK IIPaBa> 6HYMpu MO3UTUBHOTO IIPaBa.

2. Teopemuxo-npasosoe obvscHenue «ecmecmea dera> kax «<ultima ratio (svicuuii pa-
3ym) unmepnpemayuu u yryuuenus saxona> (Padbpyx)

Cam Pap6pyx BcTymaer B MpOTHBOpEUH e C TEOPETHKO-IIPABOBBIMU CACACTBUSIMU CBOETO
YUeHHS O <eCTeCTBe AeAd>. Ero TeopeTnko-mpaBoBoii OTBeT Ha BOIIPOC 06 00s13bIBarOIeM
XapaKTepe AeAYKIIMH U3 eCTeCTBa AeAd AAS TIO3UTHBHOTIO ITPaBa AOAXKEH HAC IOPaXKaThb,
YIHUTBIBaSI €70 PHAOCOPCKO-TIPaBOBOE OOBICHEHHE €CTECTBA AeAA KAK «OCYIeCTBASIEMOTO
B ObITHH AOAKHOTO> )KU3HEHHBIX OTHOLIECHHUI.

U 210 HecMOTPS Ha 0O'BsICHEHNE TIOAOOHOM AGAYKIIUH M3 €CTECTBA AeAd KaK IPH3bIBA
K «3aKOHOAATeAI0 Boobe». OpHaKo aTo He MemraeT Papbpyxy AOITycKaTh TOAOOHBII
IPU3BIB AMIIb TaM, TAE «AASl PeT'yAMPOBAHUS XM3HEHHBIX OTHOIIEHUHN HeAb3sl OTBICKATh
AOKA3aTeAbCTB HAEH, KOTOPOI PyKOBOACTBOBAACS 3AKOHOAATEAD> . >

PapOpyx A0 IOCAEAHETO IIPU3HAET MBbIIMIACHHE B pOpMe eCTeCTBA AeAd AULIb GYHKIIHEH
«CPeACTBA HCTOAKOBAHUS U 3aIIOAHEHHS [IPOOeAOB>: «HeKoell ultima ratio ucmoixosanus
U YAyHULEHUS 3AKOHA> B TON Mepe, B KAKOM « BBISIBACHHBIH 13 €CTECTBA A€AA CMBICA )KU3HEH-
HBIX OTHOIIEHUH U UAes, Ha KOTOPOM OHO OCHOBBIBAETCS, He BCTYIAET B IPOTHBOpPEYHe
C AyXOM 3aKOHa>». >

31 Cm. x aTomy ipepucaosue usparesst (E. Wolf) k S-my uspanuio Rechtsphilosophie, S. 12. Taxsxe
u cam Pap6pyx B CBOEM IIOCA€CAOBHMHU HACTAUBAET KAK Ha METOAOAOTHYECKOM AyaAH3Me, TAK M Ha
peAsSITUBU3MeE: «06€e MBICAU CO BpeMeHeM U3MEHUAH CBOI 0OAUK, HO OCTAAKCH KaK TAKOBBIE>.
3>Cwm. Vorschule, S. 21, rae Pap6pyx e AHHCTBEHHO A€AQET IOAOGHYIO YCTYIIKY: €CTECTBO A€AA CAYSKHT
AASLTOTO, YTOBBI «3KECTKHI AYAAM3M LIeHHOCTH 1 A€ACTBUTEABHOCTH, OBITHS 1 AOAXKHOIO B 4€M-TO
IIPEB3OMTH, HO He CHATb>; CM. K9ToMy BBeaenue n3pareas (E. Wolf) k S-my nzpanuto Rechtsphilosophie,
S.70 u pansee.

33 Natur der Sache, S. 163.

3+1bid, S. 162 u pasee.

3 Ibid, S. 162.
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Ho TeMm caMbIM AASI HETO B CAydae IIPOTHBOPEUHS 3AKOHA U €CTECTBA AEAA OCTAETCSI AHIIIb
CTapBbIil IO3UTUBUCTCKHI OTBeT: «fiat justitia, pereat mundus> («</a cBepmuTCs IpaBoCyAre
¥ AQ TIOTUOHET MUpP> — AQT., TIPUM. TIep. ).

M Toraa B pe3yAbTaTe eCTECTBO A€Ad ACHICTBUTEABHO AMIIDb TaM, TA€ «eMY SIBHO AUOO
CKPBITO OCTaBAEHO MECTO MCTOYHHKOM IIPaBa>, ECTECTBO A€Ad — Kak 00bscHseT Pasbpyx
IIEAUKOM B PYCA€ TIPEAIeCTBYIOIMX TeOPHIl IPABOBOIO IIO3UTUBU3MA, «HE eCHb HEUIMO
deticmeumeAvHoe camo no cebe, He UCMOUHUK npasa.>°

OTOT KAIOUEBOI TeOPETUKO-IIPABOBOI PE3YABTAT B KOHTEKCTE CTOAb PA3HOIIAAHOBBIX
KAIOYEBBIX GHAOCO(CKO-TIPABOBBIX BHICKA3bIBAHMIT PaAOPyX 060CHOBBIBAET MO3UTHBHUCTCKOM
AOTMOJT O TOM, YTO €CTECTBO AEAA ACHICTBYET AHIIDb TaM, TA€ OHO He IIPOTHBOPEUUT «AYXY
3aKoHa>. V TaM, TAe Tak Ha3bIBAEMbII AyX 3aKOHA HATAAKHBAETCSI HA Pa3yMHO€ HAYaAO Belled,
Ha eCTeCTBO AeAd, Papbpyx cTOUT Ha TOM, 4TO AOAKHOE HEYAAYHOTO 3aKOHA AOASKHO 00-
AAAATb [IPENMYIIIeCTBOM B OTHOIIEHNH /\OASKHOT'O, KOTOPOE OCYIIIeCTBASIETCS B OBITHH, XOTS
cam PapOpyx B ApyroM MecTe XapaKTepUYeT Ty PyKOBOASIIYIO MBICAb, KOTOPOI IIOAYMHEH
«KOHKPETHBII 3AKOHOAATEAD>>, KaK HAEIO [IPABa U «HEOTAEANMOE OT Hee>» eCTEeCTBO AeAd.”’

MBI ompyaeM rayboKyio HeyAOBAETBOPEHHOCTb  AMCKOM(POPT B OTHOIIEHHHU STUX T€O-
PeTHKO-IIPABOBBIX MIOCACACTBHIA, HEYCTOMUMBBIX BCAEACTBHE KAPAHHAABHBIX KOAeOAHMIT
B GHAOCOPCKO-IIPABOBOM OOBICHEHHHU €CTECTBA ACAQ.

AOAKHO AU 3TO CTAaTh HTOTOM OOCYXKAEHHUS YIIOMSHYTO¥ IIpobaembr? PaccMoTpenne A0
CHIX [IOP CYIIeCTBYIOIIMX OT3bIBOB, HAUMHAS OT CBOASIIUXCSI AMOO K AepHOYyprosckoit pedpu-
HHILIMH «€CTeCTBa AeAd>» KaK <« KHBYIEro BHYTPH Bemeil mopsiaka» (kak y Kounra),* nau
sKke K PAAOPYXOBCKOI XapaKTePHCTHKE KAK «CBSI3aHHOTO C HA€€H [IPaBa CMBICAA SKM3HEHHbIX
oTHOmeHnit> (Kak y Oexrepa)® A0 paHHHX IIONBITOK «TEOPETHKO-TPABOBOIO Mpo6AeMaTy-
3MpoBaHUsI ecTecTBa Aeaa> IlITparenBepra’ BUAUMBIM 0OPA30M IIOATBEPIKAQIOT 3TO.

36 Natur der Sache, S. 162.

71bid, S. 163.

3% Aast KonHra MOHSITHE «eCTeCTBa AeAd>» CXBATHIBAET HE TOABKO «€CTECTBO AIOAEH >, HO CBEPX 9TOTO
«CcBoeobpasue paKTUYECKNX 3aKOHOMEPHOCTEN B HeM, KAKOBO€ IIPUCY e KAK OTACABHBIM 06ACTIM
AESATEABHOCTHU AIOAEH, TaK ¥ Y€AOBEIECKOM OOIHOCTH B [[EAOM>, BCAEACTBHE YEro OH B KOHEYHOM
UTOTe IPUXOAUT K «PACIIHPEHHOMY IPEACTABACHHIO O CKBO3HOM IOPSIAKE COLJMAABHBIX Belleil>
(Coing, Grundzuege der Rechtsphilosophie, S. 119, 122).

3 Fechner, Rechtsphilosophie, 1956, S. 147.

* [IITpaTeHBepT IOABOAUT CBOE OObCHEHHE <IIPHUPOABI Bellleli>» K BCeoOlieMy OCHOBOIIOAATAIOLEMY
IOAOXKEHHIO AeA, KOTOpOe BeAtieab 3adrKcrpoBaA BIIOHATHH «$aKTOAOTHYECKON CTPYKTYpbl». HampoTus,
Pap6pyx, Konnr i exHep ynoTpebAsIIOT 9TO HOHSITHE AASI 0603HAYEHISI OTAEABHOT'O TIOAOYKEHU S AEABXOAE
IIONBITKHU AOKA3aTh B 9TUX, 3apaHee AAHHBIX KOOPAMHATAX, OTHOCUTEABHOCTb BCSKOM «(paKTOAOTUYECKOM
[O3ULUH>»>, KOTOPAst AASL HUX CAEAOBAAQ U3 M3MEHIMBOM LIeHHOCTHOM IIEPCIIEKTHBbL, BBLBASIOLIEICS
U3 <HCXOAHOTO IIeHHOCTHOTO ITYHKTA 3aKOHOAQTEA S>>, 00SI3bIBAIOILETO [I0 OTHOILIEHHIO K 3aKOHY. DTO
03HAYaeT OTKAT K [I0CAEAOBATEABHOMY LIeHHOCTHOMY PEASITHBU3MY B CMBICAE FOr0-3aIIaAHOM HEMELJKOM
IIKOABL, KOTOPas, 10 Pap6pyXy, ICXOAUT U3 AOTMBI, B GOABLIEH CTENEHH BO3MOXKHOMN, OTHOCHTEABHO
PaBHOI 3HAYUMOMY, HICXOAHOMY LIeHHOCTHOMY ITy HKTY, O IPABUABHOCTH KOTOPOI'O CYASIT HE «<II0 AEAY>,
amo BoAe 3akoHoAaTeAs. CM. xaTomy: Stratenwerth, Das rechtstheoretische Problem der Natur der Sache,
1957, B ocobennoctu S. 8,20, 27 u paree. A Takxe CM. pe3yabrarsl, moaydernsie Weischedel, Recht und
Ethik, 1956, cM. B ocobennoctu S. 6 m pasee, S. 10 m paaee.
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Kaxercs, 4To HakaTaHHAs KOAes], IPOTOPeHHAS HACAAU3MOM 1 GHAOCOPHel IIeHHOCTel,
He B COCTOSIHUH CABHHYTb IIPOOAEMY C TOTO MeCTa, Ha KOTOPOM OHa OKa3aAach bAaropaps
ycuamsam Papbpyxa.

B caepyrOmux AByX 4acTSIX HAILIETO PasbICKAHMS MBI XOTEAU ObI IIPEAIIPHHSATD IIOIBITKY
COBEPILUHTH HECKOABKO [IPOOHBIX IArOB B UHOM HAIIPABACHUU.

Il. «<EcTecTBO fena» KaK «ecTecTBO» HU3HEHHOr0 NOIOKEHMA Aen

M1 3apaeM cebe TOT BOIIPOC, TTepeAs KOTOPhIM Mbl OKa3aAHCh IIOCTABACHBI B KOHIIE Ha-
IIIETO IPEABIAYIEro MBICAUTEABHOTO My TH. ITO ke TaKoe 3TO «<eCTeCTBO AeAa>, KOTOpoe
HHOTAQ IIPOTUBOPEYUT < AYXy 3aKOHA>» AUDO «HAee [IPaBa>, A HHOTAQ — COOTBETCTBYET TOMY
Aub0 aApyromy?

Kyaa BeAyT Bce BRIBOABI AMOO 060CHOBAHMS IIpaBa U3 «eCTeCTBA Aeaa>? B chepy mo Ty,
AU0O I10 3Ty CTOPOHY IIO3UTHBHO-IIPABOBBIX ycTaHOBAeHHI1? T. e. k ecTeCTBEHHOMY IIpaBy?

YT06bI AyUIlIe IIOHATD HATIPABACHHE, B KOTOPOM HAC BEAET 9TOT BOIPOC, MBI ITOIIBITAEMCS],
IPEeXAE BCEro, HCKAIOUHTD Te ACAYKIIUH U aPTYMEHTAIINH «H3 CAMUX ACA>, KOTOPBIE BCACA-
CTBHME MHOTO3HAYHOCTH IOHSATHUS «€CTECTBA AEAA> BEAYT K COBEPIIEHHO HHBIM IIeASIM
¥ KOTOPbIE AETKO MOTYT YBECTH HAC II0 HEITPABUABHOMY ITy TH.

AeAyKIIH ¥ apTyMEHTAIIUU U3 <eCTeCTBA AGAA> SBASIOTCS ITOTIBITKAMH BHIBECTH YAOXKE-
HUSI AOAKEHCTBOBAHMS TO3UTUBHOTO [IPABa U3 Yero-TO, IPeObIBAIOIero BOBHE IIO3UTHBHO-
IIPABOBbIX [TOAOKEHHI, OAHAKO He ITyTeM ACAYKIIMH aDCTPAKTHOTO eCTeCTBEHHOI'O IIPABa U3
BBICIIMX IIPABOBBIX OCHOBAHHUH, HO KOHKPETHOTO e€CTeCTBEHHOrO IIpaBa BCeX BpeMeH U3
CaMOTro IPaBOBOTO IIOAOXKEHHUS AeA, 3AKAIOYEHHOTO B IIPAaBOBOI MaTepu. TeM caMbiM OHU
000CHOBBIBAIOT AOAXKHBIE YAOSKEHHSI IIO3UTHBHOTO IIPaBa He HHBIMU BCEOOIHMMHU YAOXKEHH-
SIMH AOAKEHCTBOBAHHSI, HO BO3BOASIT MX — KaK TOBOpHA Papbpyx — 06paTHO K « AOAKHOMY,
OCYIIIeCTBASIEMOMY B OBITHM>.

BcaeacTBHE 9TOTO MBI AOAKHBI HCKAIOUHTD M3 HAIIEIO AAABHEHIIero pas3pICKaHMs BCe
U3AI00ACHHDIE BHIBOABI IIOHATHIHOM IOPHCIIPYACHIINH, KOTAA IPABOBbIE TIOAOXKEHHUS BBIBO-
ASTCSI U3 AOTHYECKOTO OBITHS OHATHS IIPaBa MAM CUCTEMATHYECKHMX B3AUMOCBSsI3el IIPaBo-
BOJ CHCTeMbI, KOTOpPbIe OXOTHO BBIAAIOTCS 32 AGAYKIIHIO U3 IIPHUPOABI COOCTBEHHOCTH MAM
BAAQAEHUS, AOTOBOPA MAH OOeIaHus], CKOAb YaCTO B HUX OIIOCPEAOBAHHAS ACAYKIHS U3
IIPABOBOTO ITOAOXKEHHMS A€A CKPBIBAETCSI TT0A BUAOM AOTHYECKUX AMOO CHCTEMATHYEeCKUX
BBIBOAOB. Toraa mpaBoBoe MOAOKEHHME AeA He SBASIeTCS, KaK yTBepKAaA PaitHax, «crerudu-
4eCKH-IIPaBOBbIM pYHAAMEHTAABHBIM IIOHSATHEM >, KOTOPOE MOYKHO ITO3HATDh BO BHYTPEHHEM
CO3epLjaHHMHU B €ro OBITHH, TOAOOHOM OBITHIO MaTeMAaTHYeCKHX H reOMeTpPUUeCKHX
00pasoBaHuiL,*' HO IIOAOKEHHEM ACA «CHAPYXKU B MUpE>, IlepeA KOTOPBIM MBI <« HAXOAUM-
Cs>»: He IPABOBBIE 00PA306aH1s, HO, OAHUM CAOBOM: HUSHEHHOE NOAONCEHUE DeA.

1 O xoropom PartHaxyTBepsxAaeT: «IIpaBoBble 0GPa3oBaHMUS. .. HAIIPHUMep, TPeOOBAHMS M 00S3aTeABCTB,
00A2AQI0T COOCTBEHHBIM HE3aBUCHMBIM OBITHEM, TOAOOHO AOMAM U A€PEBbsIM. B OTHOIIEHNH TOCASAHHX
3HAUMMO TO, YTO MBI MOXKEM BBIYMTATh B AKTAX YyBCTBEHHOTO BOCIIPHUSITHSI, HAOAIOACHHS, U3 MUPA
BHelIHero. BcereAo nHaue AeAO 06CTOUT C yTBEPIKACHHUSIMHU, KOTOPbIE ACACTBATEABHbI B OTHOIIEHUH
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Ho uT0 e Takoe 9T0 KM3HEHHOE TOAOXKEHHE AeA, KOTOPOe COrAACHO PapOpyxy mpeTeH-
AyeT Ha HOBOe OO'bSICHEHHE BCEX TeX AeA, O KOTOPBIX, COOCTBEHHO, HAET peyb B HAIIIEM I10-
HSTUH eCTeCTBa AeAa?

1. 2Kusnenmoe noroxcerue OeA Kax Komniexc npoucuiecmeuii mexcdy cybvexmusrocmuto (1e-
A08eK0M) U 06BEKMUBHOCTIbIO (MUPOM,).

JKu3HeHHOE TOAOKEHHE AEA ECTb <KOMNAEKC Npouctiecmeuti> B MEpe cHapyxu.* Aeaa
3AeCh — 9TO He U30AMPOBAHHbIE BElJH AHOO IMTPEeAMETBI, HO KOMIIAGKCHOE ITOAOXKEHHE AEA
YeAOBedeCKOi KHU3HH MeXAY CyObeKTUBHOCTDIO (deA0BeKa) U 00beKTUBHOCTBIO (MHUpA).
ApyrumMu cAOBaME: CIIOCOOBI YEAOBEYECKOTO MOBEACHHS II0 OTHONIEHHIO K MUPY: ObITHS-
B-MHpe, BOKPYT pA3MemK, d mem Camvim obecneqenus u ymeepircoeHus Komopozo, COTAACHO
HAIIIe TOUKe 3pEeHNs], BPALAeTCs BCAKHI OPSIAOK IpaBa M HpaBcTBeHHOCTH. ™ B KavecTBe
TaKOT'O )KH3HEHHOTO TIOAOXKEHHUS AeA HaM BCTPEYAIOTCA KYNAA-TIPOAAXKA U HaeM, KpaXka
1 06MaH, KaK Te 00pa3bl IPOKCIIECTBHUI, COBIBAIOIIMXCS MEXAY Y€AOBEKOM U MHPOM, KOTO-
pble CHaOXXeHbI TO3UTUBHOM AUOO HETraTHBHOM Pa3MeTKOM, APyTUMH CAOBAaMH, KaK PacIio-
AO>KeHHbIE M3HAYAABHO AMOO HEM3HAYAABHO CIIOCOOBI YeAOBedecKoit Koak3ucTennuu. Ha-
IIPOTHB, Te BCeOOII1e, OCHOBOIIOAATAIONINE TIOAOXKEHHS A€A, KOTOPbIE BO3MOYKHO BbIYHTATH
U3 BCETO 3TOTO — A€SIHUE — HEITPAaBO — BMHA — HAKA3aHHE, CTPYKTYPY < AOTHKHU AEA> KOTOPBIX
MBI CTapaeMCsl OXBATHUTD B TAK HAa3bIBAEMbIX OOIIUX YIEHHUSIX yTOAOBHOTO A0 IPaXkAQHCKO-
ro IPaBa, HICXOAHO BCErO AMIIb MBICAUTEAbHbIE a0CTPAKIIMH, TIOCPEACTBOM KOTOPBIX MBI
IIBITAeMCST OBAAAETD YCTPONCTBOM BCEX 9TUX IIPABOBBIX IIOAOXKEHHIT AeA.*

Tax MbI y3HaeM, 9TO «A€Aa>, O KOTOPBIX UAET PeYb BO BCAKOM MBIIIACHHHU U3 eCTeCTBa
A€AQ, eCTb Te )KU3HEHHbIE TOAOXKEHHUS AeA, KOTOPhIe BCTPEYaroTCa HaM CHapy»Hu B Mupe. Ho
YTO MBI MIMEEM BBHAY, CTaBs KAIOUEBOI BOIIPOC HAIIEro Pa3bICKAHMs, KOTAA TOBOPUM O «€cTe-
CTBe> 3TOTO XU3HEHHOT'O IIOAOXKEHHS ACA M IIBITasICh 0OOCHOBATD U3 9TOTO HAIIK YTBEPXK-
ACHUS KacaTeAbHO IIpaBa?

2. Ecmecmeennbie 3aK0HOMEPHOCIU HCUSHEHHO20 NOAONEHUS 0eA KAK eCrecmBerHble Pakmbl.

Bce oTH x1M3HeHHbIE TOAOKEHHS A€A KAK 0OPa3bl IPOUCIIECTBUI B MUPE AIOAEH Pa3bIrphI-
BAIOTCsI B ABOSIKOM n3MepeHn. Kax 06Aaparomnyie pr3HOAOTHYECKUMH H IICHXOAOTHYeCKIMH

[IPaBOBBIX 06pasoBaHUi. 3A€Ch HET HUKAKOI'O MUPA, IiepeA KOTOPHIM Mbl IpeGbIBaeM, 1 13 KOTOPOTO
MO>KEM BBIYUTATh KAKOE-TO IOAOXKEHHE AeA. 3AECh B HAllleM PACIIOpPsDKeHUU HHasl, 6oAee raybokast
BO3MOXHOCTb. [T0CKOABKY MBI YTAYGASIEMCSL B CYIIHOCTb 9THX 00Pa30BAHHIL, IOCTOABKY Ml yCMATPHBaeM,
4TO TO, YTO 3AKOHOMEPHO 3HAYUMO AASL HUX, MBI IIOCTUIAeM BO B3aHMOCBS3U AHAAOTUYHOI TOMY,
KaK Mbl 651 yTAYO6ASAUCH B CYIIHOCTD YHCEA U TeOMeTPHUECKUX 06pazoBanuit...» (A. Reinach, Zur
Phaenomenologie des Rechts, Neuauflage der Apriorischen Grundlagen des Buergerlichen Rechts,
1953, S. 14 u pasee).

# Maihofer, Vom Sinn menschlicher Ordnung, 1956, S. 41 u paaee.

* Maihofer, Recht und Sein, 1954, S. 125 u Vom Sinn menschlicher Ordnung, S. 52.

“ Bcakoe obmee, 0CHOBOIIOAATAIOIIEE TIOAOKEHHE AEA MOXKET ObITh OXBAaY€HO AUIIb B MBICACHHOM
abCcTparnpoBaHUK OT KOHKPETHOTO MATEPUAABHOIO COAEPIKAHI S, TAKOTO KAK MOLIEHHNYECTBO AUGO
KYTIAS-TIPOAAXKa, Kak $OPMAaAbHAS CXEMA, A€Kaljasi B OCHOBE BCEX 9TUX CIIOCO6OB Y€AOBEYECKOTO
[IOBEAEHUS: «ACHCTBUTEABHO> B XM3HEHHOM MUPE AIOAEH CYLIeCTBYIOT AUIIb MOLIEHHUYECTBO
HAY JKe KYIAS-IPOAAXa, HO He «IlOoBepeHHe Boobme>». TeM caMbIM nMeeTcst $OpPMaAbHOE
(Bceobuee) u MaTeprasbHOe, 0c060€ (KOHKPETHOE) «ECTECTBO AEA>.
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acreKTaM, OHM OHTHUYHbL. OHHU IIPEACTABASIIOT COOOM ecrmecmeeHHble $aKmpl, KOTOPbIE HC-
HIOAHSIIOTCS COTAACHO OIIPEASACHHBIM eCTeCTBEeHHbIM 3aKOHOMEPHOCTAM. Aake ITO3UTHBU3M
He B COCTOSIHMM OTPULATh 3aKAIOYEHHBIX 3AeCh 3aAaHHOCTell: «donees» (§p. «AaHHbIe,
CBeAEHHS» — IIPUM. Tep.)* Kak «peaAnit 3aKOHOAATEAbCTBa . ** 3aKOHOAATEAD, KOTOPBIIL CO
CBOMMM ITPAaBOBBIMU YCTAaHOBACHMAMU IIePECKAKMBAET Y€Pe3 eCTeCTBEHHO 3aAAHHBIM X0A
Bemmeil (kak, HarprMep, GepeMEeHHOCTD ), yTPaYMBaeT CyTb AA, CO3AABASI IPOTHBOECTECTBEH-
HbIH, 2 TEM CaMbIM — IPOTHBOIPABHEIN MOPAAOK. HaunHas ¢ yuyeHus: puMcKuX I0pHCTOB
o rerum natura (MpUpPOAe Beleit), IOHMMAeMOIl KaK eCTeCTBEHHbIe 3aKOHOMEPHOCTH ecTe-
CTBEHHBIX (PaKTOB, He CyIeCTBOBAAO HUKAKMX COMHEHUHN OTHOCHTEABHO CYIIeCTBOBAHH
(paKTHYECKH-3aKOHOAATEABHOTO alIPMOPHU ITPAaBOBOTO MOAOXKeHHMs AeA. Ho, kak mokaspiBaer
y>ke monbiTka Bypkxapaa Buasreasma Aeficra 060cHOBaTb anpuopHoe yuexue o npase*’ Ha
«aKTHIeCKOM IIPUPOAE )KU3HEHHBIX OTHOIIEHUI » 1 UX « PH3HOAOTHYECKUX > 3aKOHOMep-
HOCTSIX, OOBSICHSIEMBIX eCTeCTBEHHBIM 00Pa30M, TOAOOHbIE «YUCThIe> eCTeCTBEHHbIe PaKTHI,
U3 KOTOPBIX CAEAYIOT €CTECTBEHHbIE 3aKOHOMEPHOCTH AASL < ITPOTHBOIIOCTABAEHHUS IIPUPOABI
OTHOLIEHMI ¥ COAEP)KaHMUS IIO3UTUBHBIX IIPABOBBIX YCTAHOBACHMII>, ABASIOTCS BeChbMa He-
npo4HbIM ocHOBaHKMeM. OAHAKO 9Ta IepBasi MOIBITKA 3ACAY>KUBAET BHUMAHMUS yKe OAaro-
Aapsi TOMy, YTO OHA CHCTeMaTHYecKH HccaepayeT To Heuro, koTopoe mpebpiBaeT «IIo Ty
CTOPOHY ITO3UTHBHbIX [IPABOBBIX YCTAHOBACHHIT» ** 1 He «CO3AQHO IIPAaBOBOIT BOAEH, HO AHOO
AAANTHPYETCsI, AMOO OTKAOHSIETCS €10> AASI TOTO, YTOOBI 0OpecTH TOT tertium comparationis
(TpeTwil 4AeH CpaBHEHHS — AQT., IPHM. TIEP. ), U3 KOTOPOTO MbI AUIIb X MOYKeM IPHIATH K Aeii-
CTBHUTEABHO YAOBAETBOPHTEABHOMY IIOHUMAHHIO TX IPABOBBIX IIOAOYKEHHIL, " 4TO pa3AMdHbIM
06pa3oM 0POPMASIIOTCS B 3aBUCHMOCTH OT 910X M HAPOAOB. Takoe IIOHMMAHUE OTHIOAD He
IPEACTaBASIET COH0I0 COOPAHMS APEBHOCTEHN U KyPbe30B, 3400 TSIIMX AHIIb HCTOPHIO IIPaBa,
HO AOAXKHO A€XKATh B OCHOBE BCAKOTO ITOAAMHHOIO CPAaBHEHMS IPaBa, KOTOPOE He CBOAUT
cebst K FOAOMY COIIOCTAaBAEHHIO C 3apyDe)KHOI IPABOBOM HAYKO.

ITepBblit pemNTeABHDII AT B 9TOM HAIIPaBAGHHHU ObIA coBepieH yxe ITypenpoppom,
KOTOPBIN 00BSICHSIA IPHPOAY IPaBa KaK 3aAAHHYIO (paKTHIECKMMU 3AKOHOMEPHOCTSMU He
TOABKO entia physica (dusndeckoe Ha4aAO — AQT., IPUM. TIEP. ), HO U entia moralia (MopaabHOe
HAYaAO — AQrT., IpuM. mep. ).

erko 3aMeTHTBb, 4TO eCTeCTBO XU3HEHHOTO TOAOKEHHS AeA He MOYKET OBITh IIOCTUIHYTO
HCKAIOYMTEABHO M3 €CTECTBEHHBIX PaKTOB M €CTECTBEHHBIX 3aKOHOMEPHOCTEH, AeXKAIUX

* F. Geny, Science et technique en droit prive positif, I, 1922, S. 96 u panee, u I, 1915, S. 370 u paaee.
*¢E.Huber, Ueber die Realien der Gesetzgebung, B: Zeitschrift fuer die Rechtsphilosophie, 1914, S. 39
u paaee, a takoke: Recht und Rechtswirklichung, 1921, S. 281 u pasee.

# CM. K 9TOMY KPUTHYECKYI0 [I0AeMHKY ¢ PaitHaxoM, yk. cod., S. 225, u Radbruch, Natur der Sache,
Exkurs IV ueber B. W. Leist, S. 170 u pasee.

4 Cwm. Leist bei Reinach, Tam xe.

# Ibid. Cm. x aTOMy KpuTHKY A. Paiinaxa, yk. cou., S. 225.

39 Cm. k yueHHI0 06 «entia moralia» y ITypenpopda: E. Wolf, Grosse Rechtsdenker, 3 Auflage, 1951,
S. 338 u panee; H. Welzel, Naturrecht und materiale Gerechtigkeit, 2 Auflage, 1955, S. 146 u paaee,
u: Maihofer, Recht und Sein, S. 109.
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B OCHOBE IPOMCIIeCTBUH B KAUECTBE X «ABUTraTeAs:». Hamporus, yxe npocrefimue mpaso-
Bble peHOMEHBI, TAKHe KaK BAAAeHUe AUDO O0elaHue, YKa3bIBAIOT HAM Ha COBEPIIEHHO UHYIO
CTOPOHY MX «HPUPOAbI>. OHHU He ABAAIOTCS eCTeCTBEeHHbIMU PpaKTaMH, PUIHOAOTHIECKOE
AH60 IICHXOAOTHYECKOE IIPOTEKaHHe KOTOPBIX TPOXOAUT COTAACHO OIIPEACACHHBIM eCTe-
CTBEHHBIM 3aKOHOMEPHOCTSIM, HO KYAbNYPHbIM NOAOXHCEHUEM DeA: KOMITAGKCOM IPOMCIIECTBUI
B MUpe KYABTYPbI, YeAOBEIECKOM MUPE «MOPAABHOTO OBITUSI>: «entia moralia>. B uem xe
3aKAIOYAeTCA 3Ta CTOPOHA «IIPHUPOABI> ?

3. Bonpoc o paxmumeckux 3aKoHOMEPHOCHAX HUSHEHHO20 NOAONEHUS DeA 8 KAHECTNBE KYAb-
mypHozo noroxenus dea (entia moralia) xax «eeuras mema.

Bompoc 0 «MopaAbHOM ecTecTBe > KM3HEHHOTO IIOAOKEHHUS AA, B3SATOTO KaK KyABTYpHOe
TIOAOXKEHHE ACA, IPEACTABASIET AASI HAC KAIOUEBYIO ITPOOAEMY BCSAKOTO MBIIIACHHMS U3 eCTECTBA
Aeaa. Beab 910 He TOABKO mpobaeMa $uAOCOPHUM TTpaBa — OTBETHTD HA HErO, TEM CaMBIM
PeLIB 80MpOC HAUell INOXU: ECINECHIBEHHOE NPABO AUOO NPAasosoil no3umususm? 3Aech Mbl
CTAAKHBaEMCS C «BEYHOH TeMoM>» ¢naocodpun u reorornu. He crpammbaem au Mbl ipu
9TOM O «Beljd B cefe> B MPAKTUYECKON PUAOCOPHH, O BOIPOCE, TPEABAPSION]eM BCe HC-
CAEAOBAHUSI MATePHUAABHOM STUKH IIeHHOCTEH, 2 TeM CAMBIM — 00 OCHOBOIIOAATAIOIIEH IPO-
6AeMe CTapOro Cropa 06 yHUBEPCAAMSIX: SBASIOTCS AM AOOPO M 3A0 TEMH MOAYCAaMH, KOTOPbIE
XKUBYT BHYTPH Belljefl, «BAOXEHHbIe> TYAA 00XKeCTBEHHBIM Pa3yMOM AUOO CBOOOAHOI BOAeI
Tocmopa, An60 3Ke, Kak yTBEPKAAET MO3AHEFIIee eCTeCTBEHHOE MPABO, <BAOXKEHBI» TYAA
II0CPEACTBOM Pa3yMa YeAOBeKa AOO ero CBOOOAHO# BOAH.

IToao6HOE paccMOTpeHHe HEMMOBEPHOM 3HAYUMOCTH AAHHOTO BOIIPOCA yOepexeT Hac
OT ITOCIEIIHOTO OKUAAHHS — IPUATH K 3TOH «BEYHOH TeMe>, HCXOAS U3 PaMOK BBOAHBIX
IIPEAIOCHIAOK, OUePUYHBAIONIUX COBPEMEHHOE COCTOSIHHE 3TOTO BOIPOCA MHAYe, HeKeAH U3
IIPOSICHEHH Iy TH, BeAyIero K OTBeTy, U3 ¢pruaocoduu Hamero BpeMenu. MrTak, mpumemcs
3a AeAO.

lll. «<MopanbHoe 6bITUE» KYNLTYPHOIO NOJIOXKEHUA AEN KaK CTPYKTypa GaKTUHECKUX
3aKOHOMEPHOCTEMN COLMANbHBIX HMU3HEHHbIX PONIEN U U3HEHHBIX NONOXKEHUN

Bormpoc, KOTOPBIi SIBASIETCSI KAIOUEBBIM AASL HAC, 3BYYHT TaK: B UeM 3aKAKOYAETCS OBITHE
(«ecTecTBO> ) TOro He0603pPHMOro MHOr006pa3ns KU3HEHHBIX OTHOMIEHHIT, KOTOpbIe
BCTPEYAOTCS HAM B Y€AOBEYECKOM MHPe KYABTYPBI KAK KYTIAS-IIPOAAKA AHOO HaeM, HO TaK-
Ke 1 KaK Kpaxka An6o obman? YeM BbIpabaThIBAETCS UX «MOPAABHOE ObITHE » KYABTYPHOTO
IIOAOXKEHHSI A€A: UX ObITHE B M3MepeHuH entia moralia, a TeM CAMBIM CMBICAQ ¥ [IeHHOCTH?

Ha mepBb1it B3rasia, caMoe IIPOCTOe — IOMBICAUTD IIOAOOHOE eCTeCTBO AeAd KaK KYABTYP-
HO€ [IOAOKEHHE AEA COTAACHO CTAPOIl CXeMe CYOCTAHIJMH M aKIJUACHIIUU: KaK COCTOSIHHIE
AeA, CPaBHEMOE C OHTHYECKHIMH CBOFICTBAMU CYOCTAHIHH, XUBYILEl BHYTPHU BeILiei, U CO-
CTOSIHHSIMH, TIPHCYIUMHU 9TOM CyOCTAHI[MH B Ka4eCTBE aKIIUAEHIHH, TAKHMH KaK TBEPAOCTb
An60 11BeT. CAeAysi TOAOOHBIM ITyTeM, MbI B COCTOSIHUH ITOCTHYb COCTOSIHUE KYTIAH-IIPOAQKH
KaK 0eAd, OAHAKO TO, YTO IPEACTABASIET COOOM KyNAsL-npodaxa Kax nosoxeHue des 6 mupe
MOPAAU, OCTAEeTCsI AASL HAC COKPBITO. HampoTus, Bce MOAOOHBIE OHTHYECKHE AQHHBIE BEAYT
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HAC K TOMY, YTOOBI BOCIIPHHSTb HEYTO COBEPIIEHHO HHOE, HEXKEAH «CAMH A€Ad>, 2 IMEHHO
TO MIX «€CTECTBO>, 0 KOTOPOM 3AeCh UAET pedb. C epBOro B3rasiad Ha IIOAOOHBII « KOMIIAEKC
IPOMCLIECTBHI >, KOTOPbIE BCTPEYAIOTCS HaM KaK IPaBOBble (peHOMEHBI COOCTBEHHOCTH
¥ KYTIAH-TIPOAQKH, AUOO 5Ke KPXKU M 0OMaHa, HAM CTAHOBHUTCS SICHBIM, YTO BCSKAS TOAOOHAsI
IIOIBITKA — OXBATUTh «MOPAAbHOE GbITHE> 9TOIO KUSHEHHOTO [IOAOXKEHHUS AeA KaK Cy6-
CTAHIMIO 1 AKIUACHIIUIO HEKOETo 06beKTa, AOAKHA IPOBaAUTHCs. IT0A06HOE HusHeHHOe
noAodcere ded KaK KoMNAEKC npoucuiecmeui mexdy cybsexmusHocmuio (verosex) u 06vexmue-
Hocmoo (. mup ) He 06AapaeT, Kak BuAeA eme Hurpire, HukaxuM 6bITHeM HAOAOGHe H30AHPO-
BAHHOI B Cy6'bekTe ANO0 06beKTe cybcTaHnuu.” DTO ObITHE 3aKAIOYEHO B TOM, YTO COBIBa-
€TCSI MEXXAY ABYMI ITOAIOCAMH IIPOUCIIECTBHUS, B TOM [IPOLIECCE «CHATHA» CYyObeKTUBHOCTH
B 06eKTUBHOCTHU U HA060POT, IK3ucmenyuu ko20-mo (erosexa) 6 wem-mo (mupe). Te
«00vexmusayuu>,>, KOTOpble HCIIOAHSIOTCS BO BCEX TOAOOHBIX CIIOCO0AX IOBEACHMUS YEA0-
BeKa B OTHOIIEHUH MUPA, CO3AAIOT KOMIIAEKC TeX [IPOUCIIECTBUI, CUHTE3bI KOTOPHIX MOTYT
OBITH pa3pyLIEHbl B aHAAU3E CYOBEKT-00bEKTHOIO COCTABA, & TEM CAMBIM PAaBHO Pa3beAUHs-
€TCSI LIEAOCTHASI CBSI3b OBITHS M CMBICAA [IPOMCIIECTBHUSL

Ecan M1 BrasiAuMcst 60Aee IPUCTAABHO B TAaKOE XXU3HEHHOE [IOAOXKEHHE AEA, KaK KYIIASI-
IPOAXKA, TO HaM GAMDKAIIIMM 06Pa3oM CTaHET SICHO, YTO KaK BOIPOC O <« CYOCmanyuu Kynu-
npodascu>, Tak X BOIIPOC O €€ «CYUfHOCIU> IO CYTH SBASIETCS 6€CCMBICAEHHDIM, TIOCKOABKY
Pedb 3AECh HAET He O KAKOM-TO «BelU>» KYIAH-IIPOAKH, HO O <NOAOHEHUU 0eA>: O CHOCO-
be koak3ucmenyuu, 06 OTHOLIEHUH Obimus-nokynameiem u 6vimus-npodasyom kax onpede-
AeHHOM cnocobe scmpeyu Atodeil 8 Mupe noscedHesHocmu.

C xaxxy1mericsi 6aHAABHOI HHTEPIIPETALIUK 3TOTO IPOUCIIECTBISI He KaK pedAbHOil 8elyl,
HO IK3UCEHYUAAbHO20 10A0KHEHUS Jed, HAM HEOXKHAAHHO OTKPBIBAETCS ITyTh K OTBETY Ha
BeAYLHI Hac BOIIPOC O GBITUM TAKOT'O [IOAOXKEHHS A€A, KaK KYABTYPHOT0. Bo Bcex mop06HbIX
KYALIYPHOIX NOAONCEHUSX 0eA MBI CTAAKMBAEMCSI C OTIPEAEACHHBIMU <« CB0LCHNBAMU>> AIOAETL:
KaK IOKYIIATeAs U IPOAABLA, APEHAATOPA M APEHAOAATEAS, BPada U MALUeHTa, YIeHUKa
¥ y4uTeAs,, COOCTBEHHIKA, 00AAAATEAS], OTL}A, MATEPH, KPECTbSHIHA, TPAKAAHUHA, ..., CBOM-
CTBaMH, KOTOPBIE yKe He IIOHMMAIOTCS KakK OTICKUBAaEMble B H30AUPOBAHHOM Cy0ObeKTe
«COCTOSIHUSI> , HAIOAOOHE IPOTSDKEHHOCTH A60 COMPOTHBASIEMOCTH, HO BBISIBASIOLIAECS]
KaK CPEAOTOYHE TOTO CMBICAQ XKU3HEHHOTO IIOAOXKEHHSI A€A, O KOTOPOM HAET Pedb: «eCTECTBO
aTOrO0 AeAa>. IT0AOGHBIE CBOICTBA, KOTOPbIE CACAYIOT He U3 CYOCMaHyull, HO U3 IK3UCeEHYUL,
MOXKHO Ha3BaTb 00CMOAMesbcmeamu.

Kak MbI yTBep)kAaeM, MOpPaAbHOE ObITHE TOTO KYABTYPHOTO ITOAOXKEHHS A€A, KOTOPOE
CAYXUT IpeaAMeToM paccmoTpenus (entia moralia), OTHIOAD He 3aKAIOYEHO B MX CyOCTaHLUU
AM60 >Ke IPUCYLINX ell OHTUIECKHX CBOMCTBAX, HO OCHOBAHO B T€X 00CTOSATEABCTBAX, KOTO-

' @. Huume: «IIpoTssKeHHOCTD, CAMOTOKAECTBEHHOCTD, GbITHE He IIPUCY LI HU TOMY, 4TO 30BETCS
Cy6beKTOM, HU TOMY, 4TO 30BETCS 06HEKTOM: 9TO KOMIIAEKCHI IIpoucuIecTBUii>». CM. Kk aToMy: Maihofer,
Vom Sinn menschlicher Ordnung, 1956, S. 30 u paaee, S. 41 u pasee.

520 peHoMmeHe «obbekTuBaguu>»: Maihofer, Recht und Sein, S. 103 u paaee.

53 06 aToM BecbMa obcrositearro: Heidegger, Sein und Zeit, 1927, S. 83 u pasee. K 06ssicHenmI0
«06CTOSTeABCTB> KaK «XapakTepa> ObTus-kax: Maihofer, Vom Sinn menschlicher Ordnung, S. 65.
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pble CAGAYIOT U3 9K3UCTEHIUH YeAroBeKa B Mupe. Ho uto 3pech 30BeTCst MopasvHbim ObITHEM?
A sx3ucmenyueti? V1 mpesxae BCero, B 4eM OCHOBAHbI 9TH CTPAHHBIE 0OCTOATEABCTBA U YTO
CAeAyeT U3 HUX? DTO Te BOIIPOCHI, K KOTOPBIM MBI XOTHUM ITOACTYIIUTBCS.

Bce paccmaTpuBaeMble HaMH KYABTYpPHbIE TOAOXKEHHUS A€A CYTh KOMITAGKCHI IIPOUCIIe-
CTBUIT MEXAY 4€AOBEKOM M MHPOM: CITOCOOBI OBITHSI-B-MUpe YeAOBEKA, MOAYCHI OBITHS ero
ak3ucTeHI . VX OBITHE U CMBICA 3aKAIOYEHBI B OTIPEACACHHBIX HUSHEHHbIX 00pa3ax: coyu-
AAbHBIX NO3ULUIX, TAKUX KaK TOKYTIATeAD, OTEI} AHOO IPAXXAAHHUH, A TAKOKE B TeX HUSHEHHDIX
1N0A0#eHUSX, KOTOPbIE BCTPEUAOTCS 9THM AIOASIM: COYUAAbHDIE CUMYALUL, TAKHE KaK Heo0-
XOAMMast 060pOHa AHO0 sKe KPAMHsIs HeOOXOANMOCTD. DTH XU3HEHHbIE 00Pasbl 1 IIOAOXKEHHS
SIBASIFOTCSL TeM IIePCOHAABHBIM U PEAABHBIM IIPOCTPAHCTBOM, B KOTOPOM MCIIOAHSIETCS UH-
AMBHAYaAbHOE IPOSIBAEHHE OTAGABHOTO YeAOBEKa B MUpe APYTHUX, KaK «Be4H0e 8036paujeHUe
mMo020 e camozo>,°* a TakKe IPEACTABASIOT COO0 OCHOBAHHE MUPA «<00BEKMUBHO20 0YXA>.

B aTHX )XH3HEHHBIX 00pa3axX YeAOBEK BBICTYIAET U3 CYyODEKTUBHOCTH B 0OEKTUBHOCTD
CBEPXUHAVMBUAYAABHOM OBITHUITHOM H CMBICAOBOY B3aHMOCBSI3H TOTO MUPA B LIEAOM, 9K3UCTHUPYSI
B KOTOPOM OH B IIOAAMHHEMNIIEM CMBICAE CAOBA MOXET «COCTOSTBCSI>».> TeM caMbIM U3 TexX
JKH3HEHHBIX POAefi, B KOTOPBIX OH 00beKTHBUPYeTCs], YeAOBeKY, Kak yBHAeA yxe [Typerpopd,
IPUIUCHIBAETCS «MOPAABHOE KAUECTBO> KAK €T0 «CTATyC>,*¢ KOTOPbIM OH 06AaAQ€T B MUpe
Apyrux. OTo 6bITHE B OIIPEACACHHOM COLIAABHOM 06pa3e AMOO ITIOAOXKEHHH He IPHAAHO eMy
M3BHE, OH IPUBHOCHUT €TO C COOO¥, IIPUXOAHUT B 9TO COCTOSIHHE «M3HYTPH>, KAK B Ty POAb HAH
Ha TO MeCTO,”’, KOTOPbIe AOKAAM3YIOT €T0 B yCTPONCTBE MOPSAKOB MHPA KYABTYPbL.

Ecau MbI nibiTaeMcsi 60Aee 4eTKO MOCTHYD (PaKTHIECKHE 3aKOHOMEPHOCTU CTPYKTYPBI
9THX 06pa3oB AUOO pOA€Tt, TO MBI y3HAEM, 4TO BCe OHH B CBOMX OYEPTAHUSIX OOAAAAIOT TAKUM
YCTPOMCTBOM, M3 KOTOPOTO AQHBI HE TOABKO X < Obimues AUOO «CMbLCA OaHHOCMU 8 Obimuii-
HOM acnexme>,>, HO TakKe U UX «XaPaKTeP> KAK «BBUIBASIIOLIENCS B AGHCTBUTEABHOCTH
LIEHHOCTH >, & TEM CAMBIM — «OCYI€CTBASIEMOTrO B OBITUH AOAKHOT0>.%

1. Boimutinas cmpykmypa coyuasbHulx HUSHEHHDLX POAel U NOAOXCEHUIL: OMCbLAKA U COOM-
semcmeue.

Basycom CTpyKTyphI OBITHS STHX XU3HEHHBIX 00Pa30B SBASIOTCS ONPEACACHHBIE OTCHIAKU
CyILero B OTHOLIEHUH APYT APYTa, M 9TH OTCHIAKU HMEIOT CBOMMH IIOAOCAMHE TOAydeHne™

3 O «MeTadpu3uIeCKOM>» ONPABAAHUH BCSKOTO CYLeCTBYIOIIErO MOPSAAKA M3 MBICAU O «BEYHOM
BosspameHun>» (6piTHa-Kak): Maihofer, Vom Sinn menschlicher Ordnung, S. 78 u pasee, npum. 68.
55 06 06beKTUBALMU 3THX KU3HEHHBIX 06pasos (paradeigmata) 6ptus CaMocTy B 6bITHH-KAK —
COLIMaAbHBIX 06Pa3OB, B KOTOPBIX OCYLIECTBASIETCS HHAUBHAYaAbHOE PA3BEPTHIBAHUE B «MHUPe
Apyrux>: B uacruoctu, Maihofer, Recht und Sein, S. 101 u paaee, S. 112 u paaee, B ocobeHHOCTH
npumedanue 111, Vom Sinn menschlicher Ordnung, S. 47 u aasee, S. 57 u panee, S. 64 u panee.

¢ K BOIpOCy «IepBUYHOrO>» M «BTOPUYHOro> craryca: Maihofer, Recht und Sein, S. 97 u paaee,
S. 117 u pasee. A Taxxe Vom Sinn menschlicher Ordnung, S. 71.

7 06 ocmbicaennn nopsiaka (Ordnung) kak aokaausanuu (Ortung): Maihofer, Recht und Sein, S.105
u paaee, Vom Sinn menschlicher Ordnung, S. 52, S. 70 u panee.

8 Cm. Radbruch, Vorschule, S. 21.

2 Radbruch, Natur der Sache, S. 172.

¢ «OcHoBaHUe» BCAKOTO «infirmitas» («6eccuame>» — aar., mpum. niep.) (Tponwmit) nau «imbecillitas>»
(caabocrp, Hemomb — aat., mpum. riep.) (TTypenaopd) aroaeit. Cm. k aTomy: Maihofer, Recht und Sein,
S. 86 u panee.
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¥ IIPEAPACTIOAOKEHHOCTB®! (0T KOTO-TO KeM-TO, KOTO-TO K KOMY-TO), B KaKOBbIX BCSKHUE T10-
TPeGHOCTH U YIIOTpebACHHS IMEIOT CBOE OHTOAOTHYECKOE OCHOBaHHUe.”

Tak 4TO MOKyIIaTeAb ¥ IPOAABEL], BPay U MAIUEHT, yIUTEeAb 1 YIeHUK H3MEeHIUBBIM 00-
Pa3oM OTCBIAAIOT APYT K APYTY.

OTH OTCHIAKU CO3AAIOT COOTBETCTBHE CYLIErO B OTHOLIEHUH APYT APYTra,*’ Ha KOTOpPOM
(coorBercTBuM. — A. C.) OKOUTCS PYHAAMEHT CTPOS IOPSAKA BCETO MHPa KYABTYpbL DTOT
MHP 06A2ARET ABYMs YPOBHSIMH — COTIOAYMHEHHS 4eT0-TO YeMy-TO (Bpad U MAIMeHT) U KO-
opauHanuy (MAlMeHTa C MAIUeHTOM), B KOTOPBIX BCSIKOe PAaBEHCTBO U HEPAaBEHCTBO UMeeT
CBOe OHTOAOTHYeCcKoe 0cHOBaHuUe.® TeM caMbIM IIOKYIIaTEAb U IPOAABELY, YIUTEAD H YIEHUK,
HO TAKOKe U [TOKYIIATeADb U IIOKYIIATeAD, YIUTEAD H YIUTEADb [IPeOBIBAIOT B OTHOLIEHUH APYT
ApPyTa B OIIPeAEAEHHBIX CII0OCO0AX KaK «PaBHO>» AMOO «HEPAaBHO> «COOTBETCTBYIOLIHE >
APYT APYTy 00pa3bl OPSIAKA B YCTPOFCTBE YeAOBEUECKOTO: IIPABOBOI0, HPABCTBEHHOT'O AMOO
e 9KOHOMHYECKOTO ITOPSAKOB.

2. CmbicA08as cmpyKmypa COYUarbHbIX HUSHEHHBIX POAeLl U NOAONCEHUL: 00CMOSMeAbCME0
U 3HaYeHUe.

Bcsikue TOAOOHBIE COOTBETCTBHS CO3AAIOT OOCTOSITEABCTBA CYILETO II0 OTHOLIEHHIO APYT
K APYTY,*® 1AM 60A€e TOYHO: 0OCTOSTEABCTBA YeTO-TO KK Yero-TO AAsl 4ero-To. Harpumep,
OAHOTO KaK IIPOAABIIA AAS APYTOTO KaK IIOKyTIaTeAs], OAHOTO KAaK YUHTEeAS AASL APYTOTO KaK
ydeHuka. Takue 06CTOSTEABCTBA SIBASIIOTCS OHTOAOTHYECKMM OCHOBAHMEM BCSKOTO OTHO-
LIEHHSI APYT K APYTY AHOO e HIMEHHSI-AAQ APYT C APYTOM KaK TAKOBBIX. DTH 0OCTOSTEABCTBA
boAee yKe He IMEIOT CBOETO OCHOBAHHS B OBITHU OTAEABHOTO B3SITOTO CYIIEro, HO B TOM,

! He TOABKO COLIMOAOTHYECKOE AUOO MCUXOAOTUYIECKOE, HO U OHTOAOTUYIECKOE «OCHOBAHHUE>
BCAYECKOro «appetitus societatis> («CTpeMAeHI/Ie 06LHOCTH» — AQT., anM.nep.) (Fpouﬂﬂ), aTakXxe
Beskoro «socialitas» («o6mecTsa» — aat., mpum. mep.) (ITyderpopd) aroaeit.

62 Cm. Maihofer, Vom Sinn menschlicher Ordnung, S. 64 u paaee.

O «6pITHH HOPAAKA>» KaK «COOTBeTCTBUA>» cM. Maihofer, Recht und Sein, S. 85 u Vom Sinn
menschlicher Ordnung, S. 64 u paaee.

¢ Vsxe ®oma AKBUHCKUN 1 APHCTOTEAD YCMATPUBAIOT B 9TOM COOTBETCTBHU OAHOTO Apyromy: der
«adaequatio» (cooTBeTCTBHA) MAM «commensuratio» (COpasMepHOCTH), My»Xa — 5KeHe, POAUTeAeH —
pebeHKy, X03s5IMHa — CAYTe, «OCHOBAHME>» BCAKOM CBSI3H € APYTUMH, 2 TEM CAMbIM «MePY> BCSIKOM
CIIpaBeAAMBOCTH KaK TAKOBOIi: My>a B OTHOIeHUH («comparatio») SKeHbI, pPOAHTEAEH — K pebeHKy,
X035HHa — K CAyTe, Takoke Kak 1 Hao60pot (cm. Thomas, Summa Theologica, II-11, 57,24, yk. cou., S. 8,
11, 14 u panee, a rakke Aristotle, Nikomachische Ethik, I, Su pasee, V, 4 u pasee). Hu na uem Apyrom
He CTPOSTCS U IPeACTaBAeHHS AefIGHUIIA O <[IPEAYCTAHOBACHHON FAPMOHHUM> KOCMOCA IIPHPOABL,
KaK yHHBEPCYMa KYABTYPBI, Ha KOTOPOM OCHOBaHa CBSI3b C MEPOM MoHaa (6bitus CaMocTh) B uX
COOTBETCTBUY OBITUIO-KAK, KOTAQ BCSIKHE MOHAABI PACKPBITH OAHOBPEMEHHO KaK «OKHa» BO B3TASIAE
Hamup (kax ens percipiens («Belrb BOCIPUHUMAIONIAS>» — AQT., IPUM. TIEP.)) H <ABEPH>» CTAHOBAEHU S
mupa (kak ens appetens («Belmb BOKAEAIOMAs» — AAT., mpuM. 1iep.)) (cm. k aromy Maihofer, Vom Sinn
menschlicher Ordnung, S. 62 u S. 65 u pasee, npumeu. 54).

% Maihofer, yx. cou., S. 68 u panree.

¢ HeuTo nop06HOE B GBITHH CYIero: 06CTOATEABCTBA, B KOTOPbIX OCHOBaHA IOAPYYHOCTD BeIH KaK
OIpeAeACHHOTO CPEACTBA, IPUCY TCTBUE ANL}A KAK OIIPEAEACHHOTO KOro-TO yske ['ereAp moHnMaA Kak
«IOAAMHHEAIITYT0 Cy6CTaHIHOHAABHOCTD> cymero (cM. Maihofer, Recht und Sein, S. 87 u Vom Sinn
menschlicher Ordnung, S. 65).
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9TO MBI HazBaAu 6piTreM-Kak (Alssein),” BOKpyT KOTOpPOT0, KAK CPEAOTOUHS CBOETO CMBICAQ,
BpaIfaeTcs BCAKUI YeAOBEYECKHH MOPSAAOK.

OTH 06CTOSATEABCTBA, IIOCPEACTBOM OOPATHOM OTCHIAKH K OBITHIO TOIO CYIIEro, KOTOpoe
YKAa3bIBaeT APYT Ha APYTa M TEM CaMbIM COOTBETCTBYET ADYT APYTY, IPUAAIOT TAKOMY CYyIIie-
My OIIpeA€ACHHBIE 3HAUeHUs B OTHOLIEHUN APYT Apyra.*® 3HaueHs KaK 9ero-To AAS 4ero-To:
MOKYTIaTeAs AAS TIPOAABIIA, OTIA AASL CBIHA, YYMTEAS AASl YYEHHKA «KaK TaKOBBIX>.

AaHHbIe 3HAYEHNUSI SBASIOTCSI OHTOAOTHYECKUM OCHOBAHHEM AASI TOTO 0COOOTO «Beca,
KOTOPBIF MBI IPHOOpeTaeM B OTHOLIIEHHHU APYTHX, 3 OHH — AASI HAC B MEP€ IIOBCEAHEBHOCTH:
BBIPKEHHUE 3ABUCUMOCTY UAU HE3ABUCUMOCHU CYTIIETO IO OTHOUICHUIO APYT K APYTY: OCHO-
BaHMe TOTO, YTO HaM Yero-TO He XBATaeT, KOTAa Mbl TepsieM Apyroro kak rakosoro.”” Ho
HoYeMy HaM He XBaTaeT ApPYyTroro Kak TakoBoro?

3. Lennocmnas cmpykmypa coyuasbHolx #USHEHHbIX POAeli U NOAONCEHULL: 0CUdaHUE U UH-
mepec.

Hawm ne xBaTaeT Apyroro, moCKOAbKY BCSAKHME 3HAYEHMs, ONpeaeAsiiomue Apyrux Kak Ta-
KOBBIX, OCHOBAHBI B €CTECTBE A€AA: )KM3HEHHBIX 00pa3aX, B KOTOPBIX 3aKAIOUEHDI OKMAAHHUS
B OTHOLIEHHHU APYT APYTa — OKMAQHHS B OTHOIIEHUH KOTO-TO KaK KOro-To:”’ OTIja B OTHO-
IIeHUH CHIHA, YIUTEAS B OTHOIIEHUH YIeHHUKA KaK TAKOBBIX. DTU OXKUAAHHS CYyTh OHTOAOTH-
YeCKOe OCHOBAHHUE AASL TOTO UHHIEPECd, YTO BBISIBASIETCS U3 €CTECTBA AeAd M 0D03HaYaeTCst
KAK «<eCMeCMBeHHblli> AUOO < pa3yMHblii> 1 KAKOBBIM MbI 00AQAAeM B OTHOLIEHUH OBITHS
¥ [IOBEACHHUSI APYTHX KaK TAKOBBIX, 2 TAKKe OOABIION AMOO MAAOI IIEHHOCTH 9TOTO IIOBEAE-
HUs APYTUX KaK TAKOBBIX B OTHOIIEHHH Hac. Ho He0OXOAMM AM OH AAS HAC TIPU HCIIOAHEHUH
HAIero COOCTBEHHOTO OBITHS KaK TAKOBOro? BeAb yuuTeAb Hy)XeH YIeHHKY TOYHO TAKKe,
KaK M yUeHHK YIUTEeAIO, OAHOTO «He CyIIeCTByeT> 6e3 Apyroro kak rakosoro. To, 4To mo-
AOOHBIE «eCTeCTBeHHbIe» AO0 «pasyMHbIe>» OXXHAAHUS MEHSIOTCS C XOAOM BpeMeHH, He
HCKAIOYAeT TOTO, 4YTO UX XapaKTep «CBsI3aH> C paBoM. [IpaBo, KoTopoe HUKTO «He IpH-
HHMMaeT BO BHUMaHHe >, eCTh «HH4YeiiHoe npaBo> (ein Niemandsrecht); «yaoBaeTBopsTh>»
Te OXKHAQHII, KOTOPBIX HUKTO «He HMeeT>, KaK CyAbe, TaK H 3aKOHOAATEAI0 AOASKHO IIO-
Ka3aTbCst 6€CCMBICACHHBIM TPYAOM, He HMEIOIIMM HUKAKOM IjeHHOCTH. OAHAKO MOXKeT AU MX
«IIpaBOBas 33AA4a>» COCTOSITh EAMHCTBEHHO B TOM, YTOODBI «HCIIOAHSTD> Te OXXHMAAHHS,
KOTOpbIe 0OpaljeHbl Pa3yMHBIM IOKYIIATEAEM HAM IIPOAABLIOM, BPAYOM AMOO TAIIMEHTOM,
paboTopaTeseM A0 PabOTHHKOM K APYTOMY B COOTBETCTBHH C €T0 POABIO U COPA3MEPHO

¢ Maihofer, Recht und Sein, S. 33 u paaee, S. 114 u paaee, Vom Sinn menschlicher Ordnung, S. 47
U paAee.

8 CM. x aTOoMy XaflAeITepPOBCKOE «eCTeCTBEHHOE MIOHATHE MUPa>» KaK «1}€AOCTHOCTH OTCHIAOK>
«3HaunMocTu>» (Seinund Zeit, S. 83 u paree) Ars 06bsaAcHeHUS «XapakTepa 6piTHS-KaK>»: Maihofer,
Recht und Sein, S. 84 u paaee, Vom Sinn menschlicher Ordnung, S. 65.

% Cum. x 3TOMY OCHOBOIOAATamuil XalAITepOBCKUIM AHAAU3 «MOAYCA BBIITAACHU > (Sein und
Zeit, S. 72 u pasee), a Takxxe Maihofer, Tam xe.

70 06 3THX «TUMHIECKHX OKUAAHUAX> KAK M3 «ECTECTBA AeAd>» CACAVIONEM OCHOBAHHH BCEX
«TUIMYHBIX HHTEPECOB>» QpaKTHIeCKU TOBOPUT y>ke BeGepoBcKoe MOHSITHE COLIMAaABHOTO A€SHUS B:
Wirtschaftund Gesellschaft, 3 usa., 1947,S. 11 n pasee, a us coBpemennnkos — Coing, Rechtsphilosophie,
S.121.
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€ero MoBeAeHMI0? Besikoe MpaBo MOMBICAEHO M «COAESHO>» U3 TOPU3OHTA OXKMAAHHIL I10-
CTOABKY, TOCKOABKY OHO ITOCPEACTBOM <TI0 IPaBy > 3aAAHHOTO MacITaba 3THX (TIO3UTHBHBIX
AM60 HETaTHBHBIX) «OXMAAHMI» MPEATHChIBAET BceM APYTHUM IPAHHUIIBI Kak AOAKHOTO,
Tak 1 HeAOAKHOTO, B TO BpeMs Kak HCIIOAHEHHE 9TUX O)KUAAHUI IAPaHTUPYeTCs ¥ He06x0-
AVIMBIM 06Pa30M yCTaHaBAUBAETCSI [IOCPEACTBOM IIPABOBOIO IPUHYKACHHSL. !

Ho Tem caMbIM MbI OKa3bIBaeMCsl OKOAO ITYHKTA, KAIOUEBOTO AASI HALIETO Pa3bICKaHUS,
OAHAKO HanbOAee CMyTHOTO AASI HAIIETO YEAOBEYECKOTO OIbITA. Mbl B COCTOSIHIM IIPU3HATD
B KaueCTBe caMo o601 pasyMeroIerocsl, HeloCPeACTBEHHO OXBAThIBASI 9TO AyXOBHBIM B30-
POM, TO, 4TO OBITHE PACCMOTPEHHOIO KM3HEHHOTO OTHOIIEHHUS KAK 9K3HCTEHIIHAABHOTO
MTOAOXKEHUS A€A COCTOUT U3 OMCHIAOK U COOMBEMCMaUil, a CMBICA €TI0 3aKAIOYEH B 00Cmos-
meAbcmeax v 3Haveruu. BeposiTHO, MbI TAK)Ke B COCTOSHUM YCMOTPETb, YTO U3 ITUX 3HAYEHUIT
AQHBI OIIpeAeAeHHBIE 0CU0dHUS, KAKOBbIE Ha SI3bIKe [IOBCEAHEBHOCTH XapPaKTEPU3YIOTCS KaK
«€eCTeCTBEHHBIE» AMOO0 «padyMHble> 1 UCIIOAHEHHE KOTOPbIX UMeET KAIOYEBO€e 3HaYeHHe
AASL LIEHHOCTH MAM HUYTOXHOCTH ObITHs 1 mocTynkoB Apyrux. Ho xakum o6pasom met
AOAKHBI U3 9TOTO, HCIIOAHEHHOI'O CMbICAA ¥ LIEHHOCTH ObITHS, [IEPEHTH Yepes3 paHee YIIo-
MSIHYTYIO HPOIACTh K AOAKHOMY: AOAKHOMY IIOBEACHUIO? Mbl BEPUM, 9TO 3A€Ch CYIECTBY-
€T MOCT — IIyTh, KOTOPBLIT MOXXHO IIPOMTH CTPOro Hay4HbIM 06pasom. Kax MbI moaaraem, on
BEAET OT 0XCUOAHULL VI UHMEPeCcos, AAHHBIX U3 €CTeCTBA XKH3HEHHBIX 00Pa30B U IOAOXKEHHI,
K BBIBOAMMBIM M3 HUX TPeOOBAHUSAM K BCTPEYHbIM APYTHM KaK TaKOBBIM, K UX [IOBEACHUIO,
KOTOPOE CO CBOEI CTOPOHBI COOTBETCTBOBAAO ObI €CTECTBY UX POAEH U IIOAOSKEHUIL.

4. Cmpyxkmypa AoANHO20 COYUAALHBIX HUSHEHHDIX POAeil U NOAOIKeHUTL: mpebosarue u doA2.

To, 4TO MyTh Yepe3 «MOCT>» «OT OBITHS K AOAKHOMY> BO3MOXKHO IIPONTH, SIBASIETCSI
caMo c060i1 pa3yMerOLINMCSI AASI AOHAYYHOTO OIIBITA IIPaBa. AMAETAHT, KOTOPbI ObuTaeT
B IIPaBOBOM MHp€ MOBCEAHEBHOCTH, «3K3HCTHPYeT> (B MOAAMHHENIIEM CMbICAE 3TOTO
CAOBa) U3 TOHUMAHMS CMBICAA TOTO, UTO TIPHHAAAEKHUT K OTACABHBIM KU3HEHHBIM 06pasam
¥ TIOAOYKEHHSIM, TEM CAMBIM «IIPUHAAAEXKA> eMy Kak TakoBoMy. OH 061TaeT B TOM doHayHHOoil
docmosepHocmy, 9TO U3 YIIOMSIHY THIX OXKUAQHUI B OTHOLIEHHH APYTIUX KaK TAKOBbIX, OIIH-
CaHHBIX KaK «eCTeCTBEeHHbIe>» AUDO «pa3yMHbIe>, AAHBI CAMO CO00I1 pasyMero[iecs Tpe-
6OBaHMUS TOTO, YTO «COOTBETCTBYET> APYIUM KaK TAKOBbIM, KaK IPHHAAAEKALIIEE K UX POAH
AM60 MOAOKEHHIO, @ TOTOMY (KaK 3TO XOPOLIO CABIIIMTCS B SI3bIKE ), MM KaK TAKOBBIM IIPH-
Hapaexantemy ( gehoerende) AU60 «1opobaromemy > (gehoerige) noBepeHuto. Ho Ml 06-
AQAQEM TAKOKe U HAY4HOT J0CI08ePHOCbIO TOTO, YTO HA CAMOM AEA€ 3AeCh UMeeTCs HeuTo,
9TO «He 00YCAOBACHO> 00PA30M U [IOAOKEHUEM, & CAEAYET U3 CAMOTO 3aKAIOYEHHOTO B 9TOM
€CTECTBA AEAR, 3AAABASI T€ «COOTBETCTBYIOLIME> €CTECTBY ACAQ < [IOAAMHHbIE» TpeboBaHus,

7! IcXOAHDIA Iy HKT, 13 KoToporo LIITpaTeHBepT OTCTANBAA «OTHOCHUTEABHOCTD> ITHX «OKHAAHUI>
(yx. cou., S. 21 u panee), He HAXOAUTCSL «B KU3HU>: HO B IPaBe, IEPEXXMBAEMOM AUAETAHTAMH HA
OCHOBE «eCTECTBEHHBIX>» A0 «Pa3yMHBIX> OXKMAAHHII (2 HE HCXOAS M3 IPEAIMCAHHI 3aKOHA) B MHpE
IPaBa OBCEAHEBHOCTH HE TAE YTOAHO M KOTAQ YTOAHO, HO 3A€Ch U Ceidac.

72 Ha caMOM AeA€ MBI COTAQCHBL € S[ciepcoM, KOTOPHIi B OTHOWEHNH 3TUX 06pasos GpTus-c,
HOCPEACTBOM «yYacTUS» B KOTOPBIX AASI UHAMBUAQ CTAHOBUTCS BO3SMOXKHBIM «HCIIOAHATH ObITHE
B OO’bEKTHBHOCTH O0OLIeCTBA>, yTBEPKAALT: «U3 ITUX 00Pa30B BHITEKAIOT OCMbICACHHBIE TPeOOBaHMUSI,
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KOTOPbIE CO3AAIOT OHIMOAOZUMECKIE OCHOBAHUS AASL BCEX TEX eCHIECBEHHbIX AHOO pa3yMHbLX
00SI3aHHOCTe, YTO BCTPEYAIOTCS HAM KaK TAKOBBIM B HallleM OBITHH ¥ IIOBEACHHH, U BbI-
IIOAHEHHe KAaKOBBIX UMeeT pellaiolee 3HAYeHHe AASI OTIPEAEACHHs TOAODaroIero Au6o
HEIoAO00AI0Iero XapakTepa Halllero IIOBEAEHHS [0 OTHOIIeHMIO K Apyrum. Takue «o00s13aH-
HOCTH>» HAU «Hped06anus OHs>, Kak IMeHyeT ux ere Hapsiay ¢ DmukTeToM,” KaK 3aKAIO-
4eHHOe B 0OBEKTHBHOCTH THX 0OPA30B U [IOAOXKEHHIT TpebOBAHHE K HAM, SIBASIOTCS TOM
MepOil MOBEAEHHS, COTAACHO KOTOPOIl «HAIIPABASIIOTCSI» AIOAU B UX BCTPEYHOCTH APYT
APYTY B MUpe IpaBa IIOBCEAHEBHOCTH B ABOSIKOM CMBICAE < AHKe>: HabpachIBasi-ce0si 1 OT-
6pachisas-ce6s (des Sich-Ent-werfens und des Ver-werfens). Onu npeacTasasitor co60ti To,
YTO HPUIUTAETCS KAKAOMY COTAACHO €0 OBITHIO, M 4TO IIOCAYKHAO HCTOKOM AAS TPeYecKo-
ro MpimAeHust mpasa.”* «ITpaBo>, «mpuunTaroIeecs» KaXAOMY COTAACHO TOMY, <4TO> OH
«€CTb> B YCTPOWCTBE 9TOTO IIOPSIAKA, — B IIEAOCTHOM CMBICAE 9TOTO ObIIeYIOTpeOHTeAD-
HOTO, HO, TeM He MeHee, HeTIOCTIDKIMOTO CAOBA: TOTO, 9TO eMy «ydHHEeHO> (TeMuc),’ 1410
eMy TeM CaMbIM COTAACHO ero MecTy (TOMOCY) U moAokKeHuIo (CTaTycy) mopAo6aeT, Kak Mbl
OOBIMHO TOBOPHM, «II0 YMHY U IIPaBy>. B Hay4HOM OIbITe TOAOOHOE, AAHHOE U3 eCTeCTBa
Aeaa AOAXKHOE, CTaBUTCSI TIOA BOIIPOC IIOCPEACTBOM PACKAAABIBAEMON HA ABA IIAra MBICAU-
TEABHOI II0CTAHOBKH BOIIPOCa.

MbI AOAXHBI Ce6s1 OAMKAMIIIM 06pa3oM IOMECTUTD B POAb MAU MTOAOXKEHHE ADPYTHX,
CIIPOCHB Ceb6sI, 9TO MBI KaK TAKOBBIE OXKUAAEM OT APYTHX KaK TAKOBBIX X MOXKEM IIPABOMOY-
HO Tpe6oBaTh. Tak MBICAUTCS BCSIKOE TIPABO, U3 POAH U MOAOXKeHMs Apyrux. TeMm cambiM Mbl,
KaK [IPEIIOAABATEAH, BPAYH, IIOKYTIATEAH AOAXKHDI IIOMECTHUTD Ce6si B POAY YUEHHKOB, [IAL{H-
€HTOB, IIPOAABLIOB M HA0OOPOT, CIIPAIIMBAsL, YTO MBI KaK TAKOBBIE «€CTECTBEHHBIM>, a [0~
TOMY «IIPAaBOMOYHBIM>» 00Pa3oM AOAXKHBI OXKUAATD OT «Pa3yMHOTO> YIHUTEAS], BPaya,

KOTOpbIe Ha 9TOM, UCTOPHYECKU CAOXKHBIIEMCS MECTE U AASL 9TOTO POAQ 3AHSTUI 6€3yCAOBHDI M TEM
CaMbIM ITOAAUHHBI>> (_]aspers, Philosophie, 2 uza., 1948, S. 621). Aaxe ecan Slcrepc3areM roBopuT 06
0b6ecIieHIBAHUH IOAOOHOM 00'beKTHBHOM KOMMYHUKAL[ UK B CPABHEHUH C EAUHCTBEHHO «IIOAAUHHO>
AASLHETO, <OOBEKTUBHON» U «HCTHHHON» «dK3UCTEHIIMaAbHON KOMMYHHUKaHel»: oT «CamocTu
k CaMoCTH», B KOTOPOI1 60Aee «HEBO3MOXKHA HUKAKasl 3aMEHMMOCTb>, M KAKOBas 60Aee He MOXKeET
COOTBETCTBOBATD M3HAYAABHOMY «XapaKTepPy» ITUX «POAEN» KaK HUIHEHHbIX 00pa308 Obimus
Camocmu 8 buimuu-kax.

73 IleankoM B Ayxe OnukreTa numer ['eTe B ero pasMbIIIAEHUSIX O «4€AOBEKE I MUPe»: «KaK MOXKHO
03HaTb caMoro ce0s1? He mocpeAcTBOM co3epLjaHu I, HO AHIIb Yepe3 MOCTYIIOK. [IbITalicst CIOAHHUTS
CBO AOAT, ¥ THI IO¥MeIb, 4TO B Tebe ecTb. Ho kakoB TBOI A0AT? TpeGoBanus AHS>». Aa U AASL DIUKTETA
JeAOBeYeCKOe CyIjeCTBOBAHME He 3aKAI0UEHO HU B YeM APYTOM, KaK B TOM, YTOOBI)KUTb B OTHOLICHUN
APYTHXAIOAET COPa3MEPHO CBOEMY MECTY, 06peTEeHHOMY I10 IPHPOAE AMGO I10 CBOE BOA€: OTIL}A, ChIHA,
OpaTa, rpaXXAAHUHA, My>Ka, )XEHBI, COCEAQ, APYTa, IOBEAUTEASI HAU IIOAAAHHOTO. Ml COOTBETCTByeM
9TOMY MECTY, KOTAQ <HCIIOAHSIEM AOAT>» COCEAQ, TPAXKAAHHMHA, AOASKHOCTHOIO AULA, KOTOPBLI MbI
«II03HAEM >, KOTAQ <IIPHYYaeMCsI» «BHUMATEABHO PACCMATPUBATh ITU SKU3HEHHbIE TIOAOKEH US>
Cwm. 06 aTom: Maihofer, Vom Sinn menschlicher Ordnung, S. 53 upaaee, BocobennocTu S. 62 mpaaee.
7 TTopo6HOe «AuKe» ke y [oMepa IOHNMAAOCh He TOABKO KaK «IIPUTs3aHMe U [IPABO Ha TO, YTO
0A06aeT BCIKOMY COTAACHO ero COGCTBEHHOM CyTH >, HO PABHOMCXOAHO KaK «YAEACHHE TOTO, 4TO
noa06aeT, OCPeACTBOM pemieHus, kotopoe mpucyxaaer>» (E. Wolf, Greichisches Rechtsdenken,
T. 1, Vorsokratiker und fruehe Dichter; cm. x aTomy Takske: W. Maihofer, Recht und Sein, S. 32).

7S O mpimaenuu «themis» cm.: E. Wolf, yx. cou., S. 76 u panee (y Fomepa) u Maihofer, yx. cou.
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IPOAABIIA U T. II. DTO M €CTh M3HAYAABHBIN CMBICA TOTO HCKOHHOTO OIIBITA IIPABHAA: 30401110~
20 NPABUAG, 0CHOBHO20 NPABUAG BCIKOTO «IIOAAMHHOTO> MOpsiaKa.”® Takke U IO3UTUBHOE
IIPaBO OTCHIAAET HAC K 9TOMY MCXOAHOMY IIYHKTY — Pa3yMHOTO AMIIA, KOTAQ 3aKOH AOAXKEH
IepeAaTh CyAbe MaTepUaAbHOE HCIIOAHEHHE CBOMX IPEeATIMCAHU.

OTH <npasomounvie> 0#UIAHUS MBI MOKEM BO3BECTH AASL Ce0sl B PAHT «OIIPaBAAHHbIX
TpebOBaHHIT>»> U MPUCYIIUX APYTHM «OIPABAAHHBIX 005I3aT€ABCTB> B TOM CAyYae, KOTAQ MBI
B COCTOSTHHU <« C0eAAMb 3HAHUMbIM> YCTAHOBACHHOE AOAKHOE ITIOBEACHHS, TIIATEABHO IIPO-
Bepsisi ero IIPUIOAHOCTD, KAK CAEAYIOIIIEro M3 eCTECTBA AeAA 8Ce00U4e20 3aKOHA N0BEeHUS, AAST
BCeX APYTHX B TOAOOHOM POAM MAM TIOAOKEHUH. B 9TOM M COCTOUT U3HAHAAbHDLIL CMBICA
otkpsrroro KanTom kamezopuueckozo umnepamusa, 0cHosH020 3aKoHa 8CIK020 «6ce0buje20>>
nopsdxa.”” Besikoe mMpaBo IMOMBICAEHO U «<COTBOPEHO> Kak 000061ieHue TOro 00A#HO020 No-
gedeHusl, KOTOPOE BO3BEACHO B PAHT 3AK0HA 106e0eHUs U AAHO U3 eCTECTBA ACAA OIIPEACACH-
HBIX, H30TOIIHBIX, BO30OHOBASIIOIIUXCS B MHPe IOBCEAHEBHOCTH POA€FT U IIOAOKEHHIL.

OTOT 3aKOH IIOBEACHHS 3HAYUM He AASI KAXKAOTO <Be3Ae U BCIOAY>, HO 0043b18aem, 1o-
CKOABKY Ha AeAe IIPABOMOYEH, AASL 6CSK020 8 1000OHOT POAU UAU NOAOHCEHUU.

ITopo6GHasT AeAYKIIHSI 3aKOHA TIOBEACHHUSI U3 CTPYKTYPbI AOAKHOTO COIMAABHBIX POA€H
1 TIOAOXKEHHUH TIOCPEACTBOM 30A0TOTO IIPAaBHAA M KATETOPUYECKOTO UMIIEPATHBA ABOSIKMM
06pa3oM OrpaxkpaeT BbIBeAeHHe TpebyeMoro co3HaHHeM AOAKHOIO U3 AOAXKHOIO, OCy-
IIIeCTBASIEMOTO B OBITUH, OT OIIACHOCTH FOAOTO CyOeKTHBHOIO MHEHHS U IIPOU3BOAA.

C mOCTaHOBKO BOIIPOCA 30A0TOTO HPABUAA 00 eCTeCTBEHHBIX AUDO Pa3yMHBIX OXKHAA-
HUSIX A\PYTHX B OTHOIIEHNM MeHs KaK TAKOBOTO, 51 B MBIIIACHHH BBICTYTIAIO M3 CYODEKTUB-
HOCTH MO€l COOCTBEHHO O3HLIUH U CUTYAL[HHU B TO, YTO POTHBOCTOUT €¥i C APYTO¥ CTO-

76 D10 0CcHOBHOE NPABUAO BCAKOTE COYUAALHOT IMUKY, KAK BOCTOIHOMN, TAK M 3AIIAAHOLL, @ B y3KOM CMBICAE
SIBASIETCSI XpUCTHAHCKUM. Ero MosxHO oTbickaTh yxe y KoHdynus: «cymecTByer [leHTpaAbHBIN
IPUHIIUIL, KOTOPBII IPOHK3bIBAET BCE MOE YYeHHUe, IPUHIIUII IPOTUBOIIOAOXKHOCTEN». «He derail
dpyzomy mozo, wezo re xomea 6vi, 4mo6ut om coeaar mebes. (Cm. 06 aTom: Kungfutse, Gespraeche, [Lun
Yue], 1955, V, 11; X1, 2; XV, 23, a rakxe Fechner, Rechtsphilosophie, 1956, S. 102 u paaee, npum.
31). To ske caMoe 1 B M3peYeHU AX «CEMH MYAPELoB>» rpedeckoit antiuanocty ([Tutakaus Aec6oca):
«u3bezaii deramv mo, umo s03mywaem mebs 6 6awxcrux> (Cm. W. Kranz, Vorsokratische Denker, 2.
Auflage, 1949, S.32 u aanee). Taxske u B BeTxoM 3aBeTe: «4ero Thl He MOYKENIb CTEPIIETH, KOTAA 3TO
HCXOAWT B OTHOUIEHHH Te6s OT ADYTOTO, TOTO U THI HUKOMY APYTOMY He AeAaii» (Tobias 4, 15), na
4eM 0a3UpyeTCs N3BECTHOE ONIPEACACHNUE: «IeT0 He )KeAdellb, YTOObI AeAAAH Tebe, TOTO K APYTOMY
He IPUYHHsI>». AHasornIHBIM 06pasom u B HoBom 3asere Iucycrosoput 8 Haroproit mpomosean:
«BC€, YETO CAEAYET BAM JKEAATD, YTOOBI AFOAU AOASKHBI OBIAU AEAQTH BAM TO, YTO BB AEAAETE UM. DTO
3aKoH u mpopoyectso» (Math. 7, 12). O «30a0TOoM npasuae» B o6mem cm. H. Reiner, Die Goldene
Regel, in: Zeitschrift fuer Phil. Forschung, 1948, S. 74 u pasee. O ero o6bsicHeHIU KaK <IIPaBOIl MePbI
HAIIETO IIOBEACHUS>» [IPU «HAOPACBIBAHUU HALIETo OBITHUS B yCTPOMCTBO MOPSIAKA COOTBETCTBUS
6prTHS-KaK> cM.: Maihofer, Vom Sinn menschlicher Ordnung, Vorwort, S. 81 u paaee, B ocobennoctn
S. 86.

7706 06psICHEHNH KaTErOPHYECKOrO UMIIEPATHBA KAK OCHOBHOTO 3aKOHA «BCeO6OIero» mopsaka
cm.: Maihofer, Vom Sinn menschlicher Ordnung, S. 17 u sasee. O «kocmuneckom> onpaBpaHUH
«BceobIero» NOpsAAKa B «yapcmee Kysbmypoi> (COrAacHO BCeoblleMy KyABTYPHOMY 3aKOHY) 110
AHAAOTHH CO «BCeOBMM OPSIAKOM B IJaPCTBe TIPUPOADBI>»> (COrAACHO BCEObImeMy eCcTeCTBEHHOMY
3aKOHY), K. C04., S. 79, mpuMm. 69.
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ponblL. TeM caMbIM AASI MEHS He TOABKO BO3MOXKHO IIOAAraTh Ce0s B 005eKMuUsHOCHb poAeii
U NoAOIKeHUTE coomBemcmayouux Apyaux, «<3adarujux mepy> moezo 00A%H020 nosedeHus, Ho,
OCTaBASISL COOCTBEHHBII HCXOAHBIF IIYHKT B IOAB3Y MECTOIPEOBIBAHUS APYTHX, «CHSITb>»
CBOIO AUYHYIO 3aATOCTD, IPeAPeIleHHYI0 BIYBCTBOBAaHHEM B AMYHYIO 3aAeTOCTb ApYTuX.
IToBeaenue, KOTOpOE C 3TOM TOUKHU 3PEHUS <« COOTBETCTBYET> MOei POAU HAM ITOAOKEHHUIO
¥ BbISIBASIETCSI B KA4eCTBE «IIOAODAIOI[ero> MHe KaK TAKOBOMY, PABHO BbIYHTHIBAETCSI IIEPEA,
AMIIOM MOeit 00beKTHBHOCTH U3BHE, yoke O0Aee He HCIIOAHSSICh H3HYTPH, U3 «IIePCOHAAD-
HOTO HCXOAHOTO ITyHKTa>» H3HAYaAbHON CAMOCTH.

OTHIOAD He CAYYaiTHO TO, YTO MbI B IIOUCKAX OOBEKTHBHOTO «TOPH30HTA OAara>, a UMeH-
HO HCXOAHOTO ITyHKTA CIIPABEAAUBOCTH, ”® BHICTYIIAIOLIETO 3 IIPEACABI AMIHOM, OTPAHUYEH-
HOM OTIIPAaBHOM TOYKH, B IIPEAPENIEHNH Hallle IIOBCEAHEBHOCTH HHCTUHKTUBHO HaTaAKH-
BaeMCs Ha IOCTAaHOBKY BOIIPOCA, COTAACHO KOTOPOI OCO3HAEM 3040 0€ NPAsUA0 Kak 0CHOB0-
noiazatoujee 1S BCIK020 <UCHUHHO20> nopadka. Beereao n3 camux ce6st MbI BOIIpomaeM
U <HAampaBAseM>» Ce0sl B HallleM IIOBCEAHEBHOM ITOBEACHHHU HaA TO, Yer0 «COOTBETCTBYIO-
mui> APyToil B €T0 POAH M IIOAOXKEHHHU Pa3yMHO, a IOTOMY IIPABOMOYHO OXKHUAAET OT Hac,
TeM CaMbIM TPebysi 9TOTO OT HAC KK CIIPABEAAHBOTO U IIOAOOAIOIIIETO eMy.

He nnaye AeA0 06CTOUT U C TOCTAaHOBKOM BOIIPOCA KAME20PUHECKUM UMNEPANUBOM, KO-
TOPBIN OTCHIAAET HAC K 3AAAHHOMY AEAOM, BTOPOMY M3 pPaHee OTMe4eHHbIX, CBepXIIepCOHAAD-
HOMY HCXOAHOMY ITYHKTY, PaCIIHPSIOIeMy FOPU30HTAABHOE YCMOTPEHHE, U3 KOTOPOTO MBI,
CBEPSISICh C YCMOTPeHHeM BePTUKAABHBIM, YAOCTOBEPsieM 00BeKTUBHOCTb AOAXKHOTO MOBe-
ACHUSI, HCXOASI U3 COOCTBEHHOM POAH U TOAOKEHHSL.

Hu Ha yTo Apyroe He HaljeAeHa U peKoMeHAOBaHHAs KaHTOM mpoBepka MPUTOAHOCTH
QYHAMPOBAHHOTO AOAXKHOTO [IOBEAEHHS 3aKOHOM ITIOBEAECHHSI, OOIIIM AASI KAXKAOTO B MO€#
POAM ¥ TIOAOXKeHHHU ® — Bpada AHO0 yuuTeAs], Cynpyra uau opara. Ecan st Mory mosxeaars,
4TOOBI QYHAMPOBAHHASI MAKCHMA ITOBEACHHUS KaK IIOBEACHUECKHUIT 3AKOH AOAXKHA OBITD Aeii-
CTBUTEABHA AASI BCSIKOTO <IIOAOOHOTO MHE>, TO 3A€Ch MO€ XKEAAHHE OTPbIBAETCS OT CYO's-
eKTHBHOT'O OCHOBaHM: IIPOM3BOAA U IIPEBPAIAETCS B <« IOAAUHHYIO BOAIO> Pa3yMHOTO AMIIA
B 9TOM ITO3ULIUH M CUTyaIlHH.

W aTa 5xe mocTaHOBKA BONPOCA, KOTOPAs AA€T HAM OCO3HATDb KAmMe20puecKutl umnepamus
KaK 0CHO6010AA2AI0U4UTE ANST BCSKO020 «6Ce00Ufe20> NOPA0KA, THCTUHKTHBHO HAIPABASIET HAC
B [TOBCEAHEBHBIX PeIIeHUSIX, KOTAQ MBI HCIIBITYIOIIE CIIPAIIHBAEM Ce0s1, 4TO OBbI IIPOU3OIIAO,
ecAU OBl BCIKHIL APYroi, «II0AOOHBIN HAM>: B HAIEH POAY H IIOAOXKEHHH, BeA cebst TaioKe,
KaK [TOCTYTIaeM AH00 ke XOTHM ITOCTYIUTb MbL. Ho ecAr MbI skeAaeM ¥ ITOCPeACTBOM Haest
BTOPOI1 IIOTIBITKU IIOATBEPAUTD 0€3yCA08HYH0 JelicmBumerbHOC b GyHANPOBAHHOTO 3aKOHA
MIOBEACHMS], UCIIOAb3Ys B Ka4eCTBe KPaeyrOAbHOTO KaMHs KaTerOpU4ecKHi UMIIepaTuB, TO
MBI He CMOXXeM OTPHIIATh 0e3yCAOBHOM 3HAYMMOCTH AASL HAC YIIOMSIHYTOTO 3aKOHA AOAX-

78 KoTopstit yxxe Hunime onpeaeana kak «QyHKIUIO BCeOGO3PUTEABHOI CHADL, KOTOPas... 06AapaeT
6oAee MUPOKMM rOpH30HTOM 6Aara, 06AaAasl BAACHIEM 4eTr0-TO, 9TO eCTb HeYTO GOADbIIee, HEKEAN
TO AM60 HHOE OTAeAbHOE AUII0> (cM. 06 aToM Maihofer, Vom Sinn menschlicher Ordnung, S. 73).
7> Cum. ByacTHOCTH 00 9TOM: Maihofer, yk. cou., S. 17 u paaee, S. 86 u panree.
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HOTO KaK «005eKMuU6H020>: PABHO <NOOAUHHO20> U «8ce001e20>>, HE3aBUCHMO OT TOTO,
COOTBeTCTByeT AW HAIIKUM AUYHBIM CKAOHHOCTAM U JK€AAHUAM, UAH K€ HET — HaHpaBAﬁTb
ce0sI COrAACHO €My U AQBaTh HAIIPABUTD ce6sl, KK M BCAKHI « Pa3yMHbII APyroii» B HOA06-
HOM poAu U moAoxeHnH. JKeaarp H36aBUTHCA OT €r0 ACHCTBUTEABHOCTH O3HAYAET 3AECH
BCTYIIUTH B IPOTHBOPEYHE C CAMUM CO60I1 KaK TAKOBBIM.

To, YTO IIPaKTUYECKUI B3TASIA HA KYABTYPHbIE 3AKOHOMEPHOCTH BO300HOBASIOIUXCS
POA€It ¥ IOAOXKEHUTT 0ObEKTUBEH, YTO IIOAOOHOE [IOBCEAHEBHOE IIOHMMAHKE CMBICAA 00'B-
eKTUBHO [IPHAMYECTBYIOIIErO 1 CIPABEAAMBOIO He IPOCTO AAHO, HO U3 HUX CAEAYET BeCh
HAIll [|eAOCTHbIN YHUBEPCYM KYABTYPBL™ He MOXKET OTPULIATH AQKE TEOPETUK IIO3UTHBU3MA
AM60 HUI'MAM3MA, CaM Ha IIPAKTUKE OLPOBepras aTo. Beab ecan ero He 6yaer BeCTH OHU-
MaHHe CMbICAQ 9TUX POAEH U MOAOXKEHHI KaK JKUBYIUIUX BHYTPH «€CTECTBA ITOTO ACAd>
«€CTeCTBEHHbIX>» 00CTOSTEABCTB U 3HAYEHNUI, (€3 OIIPEAEASIOLIEr0 YCMOTPEHHUS CAEAYIOIIIX
3 HUX < Pa3yMHBIX> OXXUAAHUI 1 HHTePeCOB, TPeOOBAHMII U 0053aHHOCTEM, OH He CMOXET
OTBICKAaTh TOTO €EAMHCTBCHHOTO, 06'beKTI/IBHO HpaBI/IAbHOFO pe]l[eHI/IH B HeO603PI/IMOM
MHOT000pa3uy POA€il i IOAOXKEHHUH, B KOTOPBIX MBI, IOBCEAHEBHO OOBEKTUBUPYSICH, < IIPHU-
BOAUM B IOAO’KEHHE > Hallle CYL[eCTBOBAHME.

TakuM 06pa3oM, XOTsI TEOPETUYECKU MbI MOYKEM CAMOYBEPEHHO OTPHULIATh €CTECTBEHHOE
IPaBO, OAHAKO IIPAKTHIECKH MBI, KAK AUACTAHTbI, TAK U FOPUCTDI, «KHUBEM> He [0 JOANCHbIM
YCMAHOBAEHUSM NOUMUBHO20 NPABJ, KAK 9TO OXOTHO H300PaKAET IIO3UTHBHU3M, HO HAIIPaB-
ASIEMCSI TEMH YCTAHOBAEHUSIMU /\OAKHOTO BHEIIO3UTHUBHOTIO IIPaBa, KOTOPbIE OTPHULIAEMbI
B KaYeCTBe [IPaBa eCTECTBEHHOIO U «0CHOBAHbL>> B <eCECBe 0eAd>> : NPABOMOUHbIX 0IKU0d-
HUSX U UHMePecax, CnpasedAusbix mpebosanusx u 005S3aHHOCMSX, KOTOPbIe 00AAAAIOT 3HAYH-
MOCTBIO U AEHICTBUTEABHOCTBIO AASL HAC KK TAKOBBIX — B OIIPEACACHHON POAU U OIIPEAEAEH-
HOM [IOAOXKEHHHU. DTH echieciéeHHble UHmepecl U 00I3aHHOCHU SIBASIIOTCS. «OCHOBaHHEM >
TeX Npasosvix bAaz U NPAsosvIX HOPM, IOCPEACTBOM KOTOPBIX HAII A6CTPAKTHBII [IPABOIIO-
PSIAOK OCHOBAH B KOHKPETHOM SKM3HEHHOM IIOPSIAKE B TON Mepe, B KAKO [IPABOIOPSIAOK He
JKeAaeT OBITh AUIIb GOPMAABHBIM IIOPSIAKOM PAAU HOPSIAKA, 6€30THOCUTEABHO CBOETO CO-
AEPIKAHIISI, HO MAMEPUAALHBIM NOPSOKOM, SKEAASI TIPEATIUCHIBATD PaKMUHECKYH0 NPABUALHOCTID
H 4eA0BEHECKYI0 CHPABeOAUBOCMY, 0OeCTIerBas U yCTAHABAUBASI TAKOBDIE.

To, 4T0 MOAOOHBIE €CTECTBEHHbIE HHTEPECHI i 0OSI3aHHOCTH B OTIPEACACHHBIX, COLIUAABHO
AOKaAM30BaHHBIX 1 COLTMAABHO TI/IHOAOI'I/ISI/IPOBRHHI)IX POASIX U IIOAOXKEHUAX, U3MECHYHNBDI
B IPOCTPAHCTBE 1 BO BPEMEHH, He OTPULIAET UX < UCHOPUHECKOLi> 0e3)CA0BHOCMI: NX KOH-
KPETHOI1 ACFICTBUTEABHOCTH U 3HAIUMOCTH 3AECh U CENYAC, B 9TOM POAY U 9TOM IIOAOKEHUH.
U 9T0 COOTBETCTBYET UCTOPUYECKON «M3HAYAABHOCTH» CAMOTO OBITHL.

OTO He Ta HCTOPUIHOCTD CyOBeKTUBHOCTH ObITHsI CaMOCTH B U3HAYAABHOCTH €€ ObITHS-
B-MUpe, KOTOPast IIOCTYAMPOBAAACD IIPEABIAYILIEH IK3UCTEHI-GHAOCOPHEl], HO COBEPIIEHHO
MHAs HCTOPUYHOCTD — MUPA «BEYHOTO BO3BpAIeHHs TOro e camoro>» (Hurmre), Mmupa

8 TToA06HO TOMY, KaK KOCMOC IIPHPOABI IIPOSIBASIET Ce6s1 U3 eCTeCTBEHHbIX 3aKoHOMepHocTel. O6
)

9TOM AHAAOTUH 3aKOHA A\OAXKHOIO B [JAPCTBE KYABTYPbI M 3aKOHA OBITUS B LIAPCTBE IPUPOABI ellje

y Kanra cm.: Maihofer, yx. cou., S. 79, mpum. 69.
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«00beKTUBHOTO Ayxa> (Tereap), ADyTHMU CAOBAMU: UCHOPUHHOCD 06BeKMUBHOCTIU bbImUs-
KaK, USHA4AALHOCMb ObIMUS-KAK OTL}A AMOO Opara, CYIpyra HAM ChIHA, CyABH MAM Bpada,
OAHAKO He TA€ YTOAHO H KOTAQ YTOAHO, HO 3A€Ch H Telepb.

B 3Toit ICTOPUYHOCTH M3HAYAABHOCTH OBITHSI-KAK 3aKAIOUEHA IIPObAeMa UcCtopuuHoCmU
ecmecmeenH020 npasd;®' Ta NICTOPHS OBITHUS M CMBICAA OO'BEKTHBHOCTH, KOTOPASI HCIIOAHSIET-
Cs HEe B OHTUYECKOM UCTOPHUHU COLMOAOTHYECKON CMEHBI CBOMCTB U KAa9eCTB 9THX POAEM
¥ [IOAOYKEHHTT, HO TIPEACTABASIET COOOIT OHTOAOTHIECKYIO HCTOPUIO OOCTOSTEABCTB U 3HAYe-
HUI: HCTOPHIO ectnecmed deAd Kak U3HaA4asbHOCu Obimus-kax.

IV. CnepcTBuA: yeTbipe Te3Mca 0 3HAYEHUU «ecTecTBa gena»
ANA NpaBoBOM Hayku n punocodum npaea

B 3akAroueHHe M3 <IIPEABAPSIOMIUX > TIOAOKEHHI HAIIETO PA3bICKAHMS MBI O4€PTHM OT-
BeTbI Ha Te BOIIPOCHL, KOTOpble Pap6pyx 0cTaBHA CBOGOAHO IAPHTS.

1. Teopemuxko-npasosoe snauenue <ecmecmsa deAd> Kax UCMOYHUKA NPAsa.

OcHoBoOmOAAraomee «Aa>» B OTHOILIEHUH BOIIPOCA O BBIBEAGHUH AOAKHOTO U3 ObITHs,*
IIPEeBPALIAeT «eCTECTBO AEAA>» BO BHEIIO3UTHUBHBII HCTOYHUK [IPABA, CTOALIHI PIAOM C 3a-
KoHOM.%

SIBASIeTCS AL BCe JKe BCKOE a6CTPAKTHOE IIPAaBOBOE IIOAOXKEHHE 3aKOHA HUIEM UHbIM, KaK
IOIIBITKOM IIPEAAOXKUTS PelieHre AASL GaKTHIECKH IIPABUABHOM U 4€AOBEYECKH CIIPABEAAH-
BOI1 OLI€HKH KOHKPETHOTO [PABOBOTO [OAOXKEHHUS AeA, OYAYYH «06s3aTeABHBIM> AUILD
TIOCTOABKY, IOCKOABKY OHO 3A€Ch M CEITYac KacaeTcst «AeAa> ? TeM caMblM ero «zunomemu-
eckoe cyxoerue> HAPSAY C «3aKOHOM U IIPABOM>>, SIBHBIM 00Pa3oM 00SI3bIBAIOIINMH CYABIO,
MIOAYUHEHO YCAOBUI COZAACO8AHUS TOTO AOAXKHOTO, KOTOPOE IPEATIUCAHO a6CTPAKTHBIM
IIPaBOBBIM [IOAOKEHHEM, € TeM A\OAKHBIM, KOTOpOe TpebyeTcs: B KOHKPETHOM [PAaBOBOM
TIOAOKEHUH AGA CAMHMM «€CTECTBOM A€Aa>» (COIMAABHBIX POAEH H TOAOKEHH ().

ITopo6HOE TeOpeTHKO-IIPAaBOBOE OODBSICHEHHE «ECTECTBA ACAA» AEAAET HEH3OeKHON
[epeCTPOIKY YHACAEAOBAHHOTO IO3UTHBUCTCKOTO Y4eHUs 06 NCTOYHHMKAX IPABa, OCHOBAH-
HOTO Ha <IIPAaBOTBOPYECKOI MOHOIIOAMH 3aKOHOB FOCYAAPCTBa» U «IIPEBOCXOACTBE
3aKoHa>» .3

81 CM. KaK aHTHUIIOA TOAXOA A. Kay¢pmanna, ocHoBanHbIN Ha HeoToMuaMe: A. Kaufmann, Naturrecht
und Geschichtlichkeit, 1957, B oco6ernoctu S. 30, mpum. S0.

8> VIMeeT AYL 9TO MeCTO B OTHOIIEHHUY GaKmuHecki 3aK0OHOMEPHOT CMpykmypol Bceobimero 6a3oBoro
MOAOYEHH S AeA Ha TIPOTOPEHHOM erme PaA6pyXOM Ty TH «10pHANYeCKO# KOHCTPyKiuH>» (cM. Borme L. 1.
1 IpuM. 43), HAT Ke <10 ectriecmay deAd> OTAEABHO B3SITOTO TPABOBOTO IOAOKEHH A AeA, TIOCPEACTBOM
AHAAN3a eCTECTBEHHbBIX OXKUAAHUI U HHTEPECOB, TPe6OBAHUI M 00513aHHOCTE B COLJa AbHBIX POASIX
U IIOAOXKEHHSIX, KOHCTUTYUPYIOUIMX KOHKPETHOE SKU3HEHHOE [IOAOXKEHHUE ACA.

8 O mpo6aeMaTHKe COBpeMEHHDIX yYeHHIT 06 ICTOYHHUKAX [IPaBa cM. ipexae Bcero Esser, Grundsatz
und Norm in der richterlichen Fortbildung des Privatrechts, 1956, 8 ocobennocTu S. 132 u paaee,
a Takxe Wieacker, Gesetz und Richterkunst, Zum Problem der Aussergestzlichen Rechtsordnung,
19S8.

8 Wieacker, yk. cou., S. 15 u panee.
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2. Quaocodcko-npasosoe 06vscHeHUe <ececmBa deAd> KAK KOHKpemHo20 macuimaba
MaAMepuarbHoll cnpasedAusocmu.

TeM caMBIM «€CTeCTBO A€Ad> [IPEBPAILAETCS BO BHEIIO3UTHUBHBIIM MACIITA6b GaKTHIeCKOM
IPABUABHOCTH H Y€AOBEYECKOM CIIPABEAAMBOCTH AASI BCSIKOTO MATEPHAABHOTO IIO3UTHUBHO-
IO [IpaBa, PaBHO 00sI3bIBasI KAK 3aKOHOAATEAS], TAK 1 CYABIO.

EcAn BcAEACTBHE 9TOTO «€CTECTBO A€Ad> BXOAWT B SIBHOE IIPOTUBOPEYHE C TaK HasblBae-
MBIM «AyXOM 3aKOHOB>, TO MOXKHO CKa3aTh, YTO I[P HHTEPIIPETALUY i 0000MeHUN 3aKOHA
«<€CTeCTBO AeAa>» 3aCTyTaeT Ha ero (Ayxa 3akoHOB. — A. C.) MecTo. AHIIb Tak MBI CMOKEM He
AOIIYCTHTb TOTO, YTOOBI 3aKOH, KaK IPEATIICAHNUE, ObecIiedeHre U yCTAHOBACHHE OCMBICAEH-
HOTO 1 [IeHHOCTHO COPa3MepPHOTO AOAKHOTO ITOBEAEHHS], TPeOyeMOro U3 eCTeCTBa KU3HEeH-
HbIX OTHOLIEHHI, U3 CMBICAQ IIPEBPATUACS B O€CCMBICAMITY, 13 OAATOAESIHIIS — B HAKA3aHUE.

Bo3MOXKHbIE 3AeCh OTAEABHBIE OIIHOKH YIEHOTO HAU CYABH HE TaK TPArUYHBI, X BO3MOX-
HO <«CHSTb>, HEXKEAU Te, YTO YIPOXKAIOT HaM IIOCPEACTBOM ITAOXOrO 3aKOHA, IIPUHSITOTO
0e3AapHBIM, AMOPAABHBIM AHO0 OeCueAOBEIHbIM 3AKOHOAATeAeM. AUIIIb B TOAOOHOI BEAUKOM
CBOOOAE 01 3aK0HA MBI AOCTUTAeM BEAUKOI CBOOOABI JAsl CHPABEOAUBOCIIUL.

Hu ¢ yeM MHBIM MBI He CTAAKHUBAEMCSI 1 IIPH CIIOPE «€eCTECTBA A€Ad> CT. H. <HAEeH [IpaBa>,
KOTAQ «<€CTECTBO A€Ad> PABHOZHAYHO BO BCEX TEX CAYYASIX, TAE PeUb UAET 00 OCMBICAEHHOM
U [IEHHOCTHO COPa3MePHOM MaTePHAABHOM, A He IIPOCTO pOPMAABHOM ITOPSIAKE, COAEPIKAHITE
KOTOPOTO IPEALIECTBYeT BCSIKUM HHBIM TPeOOBAHUSIM, AQHHBIM U3 «HAEHU IIPABa>. DTH CACA-
cTBUSL OBIAU SIBHBIME YoKe AAsl PapOpyxa. He cymecTByeT A AASI BCSIKOTO, KTO OTCTauBaeT
HCTHHY IPaBa — CIIPABEAAHBOCTS K €e KOHKPETHbII MATEPHAABHBIN MACIITAO: «eCTECTBO ACAA>,
II0 MEHbIIIeN Mepe, B OTHOLIEHHUH MaTEPUAABHON 00AACTH HAIIETO IIPABOIIOPSIAKA, HaA KOTOPBIM
CTOHT IIPAaBOBASI OTIPEAEACHHOCTD — HUKAKUX HHBIX OCHOBOIIOAQIAIOIIHX BBIBOAOB, HECMOTPSI
HA Te MHOTOPA3AMYHBIE BOIIPOCHI, KOTOPBIE CTABSITCSI 3AECh B OTA€ABHOI IIPABOBOI cdepe.

3. Omoickanue npasa u3 «<ecmecmed deAd> Kax KOHKPEMHoe ecrnecmeeHHo-npasosoe Molii-
AeHue.

Ecmecmeentoe npaso u no3umusHoe npaso B Xoae OAOOHOTO 0O'bSICHEHHS He OKA3bIBAIOT-
CsI SIBAEHVSIMH, CTOSILIUMHE PSIAOM 6€30 BCSIKOM CBSI3U M OIIOCPEAOBAHUSL. Y5Ke COTAACHO CO-
BpeMEeHHOMY II03UTHBHOMY IIPaBy, OHH Pa3HOOOPA3HO BO3AEHUCTBYIOT U AOIIOAHSIIOT APYT
Apyra, 6yAb 9TO COKPBITO ITOA IIOKPOBOM TAKUX CIIELUPUIECKUX IIPABOBBIX IOHSITHI, KaK
«TapaAAeAbHAS [EHHOCTD B Cdepe AMAETAHTOB>» AH6O JKe «CO3HAHHe Herpasa> (OCHOBO-
TIOAQraollee CETOAHS AAS yTOAOBHO-TIPABOBOI1 BUHBI MA HEBUHOBHOCTH), AM6O BCELeAO
OTKPBITO MMEET MECTO B IeHEPAABHBIX KAQy3yAaX AI0OOI 00AACTH IIPaBa, KaK, HAIIpUMep,
«AOOPOCOBECTHOCTD U YECTHOCTb>» B IPAKAAHCKOM IpaBe® ANOO «COIMAAbHAS AAEKBaT-
HOCTb> B yTOAOBHOM IipaBe.* Takas curyarnus npeacTaBasieT co60il He YTO MHOE Kak ABEPD,

% Wieacker, yx. cou., S. 13, a taxoke B: Zur rechtstheoretischen Praezisierung des paragraphe 242 BGB,
1957, B ocobennoctu S. 18 u panee, 0 «30A0TOM IIpaBHAe> CM. TakXe S. 31 u pasee.

% KoTopoe Tak)Xe CTOUT HU Ha YeM MHOM, KaK Ha TOM, 4er'0 MOXHO 0%#udams «eCcTeCTBEHHbIM
06pasoM» OT «padyMHOIO AUIL}a>» B POAH U IIOAOKEHUH TOT'O, KTO COBEPIINA A€SHUE, & TEM CAMBIM
«<IIPAaBOMOYHO>» TPeOys OT Hero A0AXKHOro oseaeHust. Cm. 06 arom: Maihofer, Der Unrechtsvorwurf
in: Rittler-Festschrift, 1957, S. 141 u paaee, B ocobennoctu S. 156 u paaee.
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IMIUPOKO PACHAXHYTYIO COBPEMEHHBIM IIO3UTHBHBIM IIPAaBOM KOHKPETHOMY IIPaBOBOMY
MBIIIACHHIO M3 €CTECTBA ACAQ.

ITopob6HOE «ecTecTBO AeAa>, UCIIPABASIONIEe U AOTIOAHSIONIee O3UTHBHOE MPABO, OC-
HOBAaHO He B HekoeM «Heuro>, moTycroponHeM B OTHOLIEHHH [TO3UTUBHOIO IIPaBa, HO IO
3Ty CTOPOHY IIpaBa, B )KU3HU: B TOM IIpaBe AHAETAHTOB, KOTOPOE B IIOBCEAHEBHOM MUpe
IIpaBa IepeXXMBaeTCs He U3 3aKOHA, HO U3 «eCTeCTBa peAa». Iae Tak HazpiBaeMoe npaso
10pUCMos IPOTUBOPEUHUT STOMY IIPABY AMACTAHTOB, OPUCT AOAKEH CTAaBUTb «3APABbIM
cMbIcA» (common sense) «Pa3yMHOTO AUL}a>» " PeBbIIlIe Y4eHOTO MPABONIOHUMAHHS IOPH-
CTOB. AMIIIb TaK OH CAY>KUT TOMY, BOKPYT' OCMBICAEHHOI'O 1 IJleHHOCTHO COPa3MepHOTO HC-
ITIOAHEHHA Jero BPaIjaeTcs, B KOHEYHOM HUTOTre, BCIKOe IIPABO U MOPAAD: XKH3HU.

4. Quaocodus npasa u3 «<ecmecmea deAd> Kax KOHKPEMHOE eCecmeeHHoe Npaso.

HMcxoast 13 TOAOOHOTO OOBSICHEHHS «eCTeCTBA A€Ad>, PABHO KaK U U3 IIPU3BIBA COBpe-
MeHHO ¢prrocodun «K cyTH peaa» (zu den Sachen selbst!), aas pruaocoduu mpasa caeay-
eT HOBasl, U BMeCTe C TeM CTapas 3aAa4a: paspaboTars tertium comparationis (TpeTuit useH
CPaBHEHHS — AaT., IPUM. TIep.) BCAKOM IIOAAMHHOM IPAaBOBOIL HayKH, 6YAb 9TO HCTOPHS
IpaBa UAM CPaBHUTEAbHOE IIPaBOBEACHHE, B BUAE YUeHHUA O PAKTUUECKUX ITPABOBbIX 3aKO-
HOMEPHOCTSIX, KOTOPO€e COAMHSIAO ObI B cebe MOAXOABI KaK PUAOCOPCKOI AHTPOIIOAOTHH
U COIJMOAOTHH ITPaBa, TaK M «allpUOPHOTO YYEeHHs O IIpaBe>.

ITop06HO TOMY, KaK OTAeABHASI, OTpacAeBast IPAaBOBas HAyKa He MOXXET OCTABAThCS IIPO-
CTBIM OTpPa’KeHHEeM 3aKOHA, HO AOAXKHA ITPEBPATHTHCS B M3AOXKEHHUE PaAKmu4ecKux 3aKoHomep-
HOCMell 3020 pecUoHa NPasosozo NoAoOHeHUs ded, Tak U GUAOCOPUSI IIPaBa AOAKHA BHOBD
CTaTb OTPAXKEHUEM H1eX 0CHOBHbIX Hepm Npasd, Komopbie 3AKAIHeHbL 8 <ecrmecmee deAd> :
KOHKPEMHbIM eCNECINBEHHbIM NPABOM.

© Bepuep Maiixodep, 2019
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Bepuep Maiixodep. CyTHicHiCTS cipaBHn
Anoranis. Y BianoBiab Ha pyliHyBaHHSA B XX CT. KAQCHYHUX PalliOHAABHHX ySIBAEHD IIPO
CBIT Ta MiClje AIOAUHH B HbOMY, BKAIOYHO 3 YSIBAGHHAMU IIPO IPUPOAHE IIPABO Ta IIpaBa AIOAUHH,
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y Apyriii moaosuHi XX cT. mpaBO3HABIi Ta IPAKTHYHI OPUCTH 3AICHUAY CIIPOOY peaHiMyBaTH
[IPUPOAHO-IIPABOBI IIOTASIAY, PO3BUBAOYH iX Ha METOAOAOTIYHI 6a3i cyyacHuX dpirocodPcprux
BueHDb. M peThcs HacaMmIepep npo peHoMeHOAOTiuHY dpirocodio, pirocodiro ex3ucTeHIi],
repMeHeBTUYHY $pir0coPilo, AKicTaAM PYHAAMEHTOM AAS pO3BUTKY IIpaBo3HaBCTBa. [Ipukaapsom
HaMaraHHs [IePeOCMHICAEHHS IIPaBa B PO3Pi3i ADACHKOrO Oy TTSI — eK3UCTeHIil — Ta 6y TTs B3araAi
CTaAa KHHUTIa BiooMoro HiMeIjbkoro ¢pirocodampasa Bepaepa Maiixodepa, sska oTpuMara Ha3By
«CyTHicHicTb cipaBu>». IToAeMi3yroun 3 TpaAUITiHHUME OTASIAAMH Ha IPUPOAHE IIPABO, KOAR
OCTaHHE OCATAAOCH SIK BUKAIOYHO IjiHHiCHe yTBOpeHH I, Bepaep Matixodep nparse 3po3ymiTu
paBo SIK OyTTEBe sIBUIIE, sIKe iCHye He B AeoHTOAOTiYHOMY cBiti HaaesxxHoro, are y Hamomy
MOBCAKACHHOMY COIliaAbHOMY CIiBiCHYBaHHI 3 IHIIMMU AIOAbMU. AHAAOTiYHMM IIASXOM ITPaBa
iHAMBiAQ TPAHCPOPMYIOTHCS i3 CYTO iIHTEAEKTYaABHOI HOOYAOBH Ha Oy TTEBI SIKOCTI AFOAUHH.
BuToxoM Takoro ex3uCTeHIIiHHOTO IIpaBa € He IO3UTUBHA HOPMa 3aKOHY, TPUHHATA 0QirliiHIM
OpraHOM, i He SIKiCh <>KUTTEBi>» 3aKOHOMipHOCTi. BUKAIOYHO ATOAMHA, SIKA iCHYE K BiATIOBiAQABHA
TaOCTaBA€HA [IePeA CUTYalli€l0 BIADHOTO BHGOpy, Ma€ MOKAUBICTb BUPIIIUTH, IO TaKe IPUPOAHE
MpaBo SK NMPaBO eK3UCTeHIjilHe. B pe3yApTaTi 11bOro 3aMicTh aBTOPHUTETHOIO MOXKHOBAAALLS,
Hanpukaap, bora, Kocmocy un CyBepeHa BUCTYIIa€e AIOACBKA iCTOTA, SIKA, OAHAK, He TiABKH
Mae cBO6OAY BOAI, ase i Mae BIAITOBiAQTH 32 CBOI BYMHKH, CKOEHI 3aBASIKH BiABHOMY BI/I60PY.
Y TakoMy pasi AIOAMHA, sika bepe yIacTh y IPABOBil IOALL, BUSIBASIETBCS CaM-Ha-CaM i3 CBiTOM,
KOAM MiCisl AFOAMHH ITOASITA€ Y CAMOpeaAisalii Ta oaAHOUYacHiH peaaisaniimpasa. Biarax 6yTTeBi
YMOBHU CIiBiCHYBaHHS 3 IHIIUMH AIOABMU € He alIPIOPHMMHU KOOPAMHATAMK HAIIOTO iCHYBaHH
Ha 3eMAi, aAe BUCTYIIAIOTD SIK CIPABXKHE IIPUPOAHE IIPABO — IPABO eK3UCTEHIIil.

KAro4oBi cA0Ba: IpupoAHe IPaBO; eK3UCTeHIifIHe IPABO; eK3UCTEHNiHI Cy0 €KTUBHI IpaBa;
AIOAMHA; iICTOPHYHA eK3UCTEHIis.

Bepnep Maiixodep. EcTecTBO AeAa

AnHoTanms. B orser Ha paspymenue y XX B. KAACCHYECKUX PAlJUOHAABHBIX IPEACTABACHHU I
0 MHpe U MeCTe YeAOBeKa B HeM, BKAIOYasl IPEeACTABACHHS O €CTeCTBEHHOM IIpaBe U IIPaBax
yeAOBeKa, BO BTOPOH nmoAoBHHe XX B. IPaBOBEABI U IPAKTUKYIOIIHUE IOPUCTHI OCYIeCTBUAU
IIOTIBITKY PeaHHUMAIMH eCTeCTBEHHO-IIPABOBBIX B3IASAOB, PAa3BUBAsI X HA METOAOAOTHYECKOH
6ase coBpeMeHHBIX PHAOCOPCKUX yueHU. Peus HAET IpesxAe Bcero o $eHOMEHOAOTHIECKOM
¢urocodpun, PurocoPuU SK3UCTEHITUH, TePMEHEBTUYECKON $uAOCOPUH. AaHHbIE TeUeHHS
CTaAHu (l)yHAaMeHTOM AASL PAa3BUTHUS IPABOBEAEHU . HPI/IMCPOM IIOMIBITOK IIEPEOCMBICACHHU S
IpaBa B pa3pese 4eA0BeYeCKOTO OBITHS — 9K3UCTEHIIUU — & TAKKe ObITUS B [[eAOM, CTaAd KHUTA
M3BECTHOTO HeMeljkoro ¢pusocopa nmpasa BepHepa Maiixodepa, KoTOpas IOAyYHAd Ha3BaAHUE
«EcrecTBo Aera». IloaeMU3UPYS C TPAaAMIIMOHHBIMY B3TASIAAMU HA €CTECTBEHHOE ITPaBO, KOTAQ
9TO II0CAEAHEee IIOHUMAAOCh KaK HCKAIOUUTEABHO LIeHHOCTHOe 0bpasoBanue, Bepuep Maitxoep
CTPEMHTCSI IIOHSTH IIPABO KAK OBITUITHOE SIBAEHHE, KOTOPOE CYI[eCTBYET He B ACOHTOAOTHIECKOM
Mupe AOAXKHOrO, HO B HalleM IIOBCEAHEBHOM COL[HAABHOM COBMECTHOM OBITHH C ADYTHMHU
AIOABMH. AHAAOTHMYHBIM ITy T€M IIPaBa HHAMBUAA TPAHCYOPMUPYIOTCS C YMCTO UHTEAAEKTYaAbHON
KOHCTPYKIIMHU B OBITHIHBIE CBOMCTBA YeAOBeKa. VICTOKOM TaKOro 9K3HCTEHIIHAABHOIO IPaBa
SIBASIETCS] He TIO3UTHBHAS HOPMa 3aKOHA, IPUHSATAs OPUITHAABHBIM OPTAaHOM, H He KaKHe-TO
«)KH3HEHHBbIEe>» 3aKOHOMEPHOCTHU. MICKAIOUHTEABPHO TOT YeAOBEK, KOTOPBIH CYIeCTByeT KaK
JeAOBEeK OTBETCTBEHHBIN, MOXKET OBITH IIOCTABAEH [IepeA CHUTYyaIjuet CBOH0AHOrOo BhIOOpa M MO-
JKET pellITh, YeM SBASETCS eCTeCTBEHHOe IIPaBO KakK IIPaBO 9K3UCTeHIIMaAbHOe. B pesyapTaTe
9TOTO MeCTO aBTOPUTETHOro cybpexTa, Hamopobue Bora, Kocmoca nan Cysepena, sannMaer
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4eAOBEK, KOTOPbIi1, OAHAKO, He TOABKO MMeeT CBOOOAY BOAH, HO M AOAXKEH OTBEYATb 32 CBOH
IOCTYIIKY, COBEpIIEeHHbIe 6Aaropapsi cBO60AHOMY BbIOOPY. B TakoM cAydae 4eAOBEK, KOTOPBII
IPHHUMAET y4acTHe B IPABOBOM IIPOKCIIECTBHH, OKa3bIBAETCS OAMH Ha OAUH C MHPOM, KOTAQ
MHCCHS Y4€AOBEKA COCTOHUT B CAMOPEAAHM3ALIMU U OAHOBPEMEHHO B PeaAu3aliuy mpasa. Takum
06pa3oM, ObITHITHbIE YCAOBUSI COCYILECTBOBAHUS C ADYTUMH AFOABMHU SIBASIFOTCSI He AIIPHOPHBIMU
KOOpAMHATaMH Halllero CyIjeCTBOBAHMUS Ha 3eMA€, HO BBICTYIIAIOT KaK IOAAUHHOE eCTECTBEHHOE
IIPaBO — IPABO IK3UCTEHIIUH.

KAroueBbIe CAOBa: €CTECTBEHHOE [IPABO; 9K3UCTEHIUAABHOE IIPABO; 9K3UCTEHIIMaAbHbIE
Cy6'beKTUBHBIE [IPaBa; Y4eAOBEK; HCTOPHYECKASI 9K3UCTEHIIUS.

Werner Maihofer. Essence of Matters

Abstract. In the XX century, the classic rational representations about the world and the place
of the human Being in such world, including the representations about the natural law and human
rights, were destroyed. Inresponse, the legal philosophers and practical lawyers in the second half
of the XX century made an attempt to reanimate the ideas of natural law and the human rights
by the way of its development on the methodological ground of the contemporary philosophical
doctrines. We speak primarily about the phenomenological philosophy, existential philosophy,
hermeneutical philosophy. The similar trends became the ground for the legal-philosophical
researches. The example of the attempt to think law in the light of the human Being — existentia —
and Being as such became the book of the famous German legal philosopher Werner Maihofer,
which was received the title “Essence of Matters”. In polemics with the traditional point of view,
when the natural law is considered as the value phenomenon only, Werner Maihofer tried to
understand law as the ontological event, which is existed not in the deontic world of the Ought,
butin our everyday social Being with one another. By the same way the individual rights transform
itself from the pure intellectual construction in the being qualities of the human. The origin of
the existential law is not the positive norm of law, which was approved by the official power. Also,
it’s not the “living” circumstances. The one and only that man, who exists as the man responsible,
can stand in front of the situation of the free choice. The one and only similar human being can
decide, what natural law as existential law is. As the consequence of the similar decision human
being replace the subject of authority, such as God, Natural reason or Sovereign. This human being
has not the freedom of will only, but also has to response for his deeds, which were committed
on the ground of the free choice. In this case, man, which is participated in the legal event, stands
face-to-face with the world, when his mission is consisted in the self-realization and at the same
time in the realization of law. Thus, the ontological conditions of the co-existence with another
people are not the aprioristic coordinates of our existence on the Earth, but present itself as the
true natural law - law of existence.

Keywords: natural law; existential law; existential right; human Being; historical existence.
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Y NMOLWYKAX LIHHOCTI TA METW MNPABA.
PELIEH3IA HA KHUT'Y «THE VALUE AND PURPOSE OF LAW.
ESSAYS IN HONOR OF M. N. S. SELLERS»

Bupasannrsi Opanrna IlraitHepa (Franz Steiner Verlag) BUIIIAA KHUTA « [ ]iHHICTD

ta Meta ipasa>» (The Value and Purpose of Law), y sikiit 06roBopioioThcs dyHAR-

MEeHTaAbHI IMTaHHA NpaBa i crlpause/s,AI/IBOCTi.2 ABTOpaMH Ifi€l KHUTH € I AITHAALATD
IIPOBIAHMX ITPEACTaBHUKIB pirocodii Ta Teopii mpasa, SKi AOCAIAKYIOTD IIUTAaHHS IIPUPOAH,
II{HHOCTI Ta METH IpaBa 3 HANIIHPIINX KOHIIENTYaAbHUX [TePCIEeKTHB, BKAIOYHO 3 aHAAITHY-
HOIO, AiO€PaABHOIO Ta pecITybAIKaHCHKOO MKOAAMH IpaBa. [T0OAOXKEeHHS Ta BUCHOBKHY, SIKi
IIPEACTaBACHI y I1iil KHH31, penpe3eHTYI0Tb Cy4acHy ¢pir0COPChKO-TIPABOBY AYMKY i AQIOTh
HeOOXiAHY OCHOBY AASL MOy THHOTO BUBYEHHS BUMOT CIIPABEAAUBOTO, ePEeKTHBHOTO Ta
AETITUMHOTO IIPaBa i CyCIiAbCTBA.

Bupannsa npucssyeno 60-pivuto Bip AHS HapopkeHHS MopTimepa Heroaina Crepa Cea-
aepsa (Mortimer Newlin Sted Sellers), perent-npodecopa yHiBepcHTeTChKOI cHCTeMH
MepiareHaa, npodecopa npasa OPUAUMIHOTO PaKyAbTETY Ta ApekTopa LleHTpy MiskHapoA-
HOTO Ta IIOPiBHAABHOTO IpaBa YHiBepcurery Baarumopa (CIIIA), npesnaenta Mixuapoa-
Hol acortiartii pirocodii mpasa i coriaabHOI Ppirocodii (20 1 5—2019) , 3 IKUM MeHi ITOIaCTH-
A0 OyTH 3HAOMHM 0COOUCTO K y4acHUKY BcecBiTHiX KOHrpeciB 3 ¢pirocodii mpasa Ta co-
niaabHOI pirocodii ocTanHix 15 poxis. OcobAMBO XOTIAOCH OM 3a3HAYUTH, IO IPOPecop
Ceanepa € TAKOXK YA€HOM peAKoAerii xxypHaay «Pirocodist mpasa i 3araabHa Teopis mpaBa>.
Tomy MeHi Ay>ke IPUEMHO ITPUBITATH HOTO i3 J0BIACEM i 3 BIXOAOM YYAOBOI KHHIH i3 APYX-
HIMM ITPUBITAaHHAMH KOAET Y BUTASIAL TAQB-TIA3AiB, [0 CKAAAAIOTh MO3AiYHy KAPTHHY CyJaCHUX
IOTASIAIB Ha CBIT IIpaBa.

B ocHoBi Ha3BH Iji€l KHUTH 3HAXOAMTBCA TeMa iHayTypalifHol AeK1ii, Ky mpodecop
Ceaaeps mpoYuTaB MpH BCTYII HA MOCAAY PereHT-Mpodecopa yHiBepCUTEeTChKOI CUCTEMHU

* Cepriit IBaHOBY MaKCHMOB, AOKTOP IOPUAMYHUX HAyK, Ipodecop KadeApu Teopil i pirocodii
npaBa, HantionaabHuii opupmaHui yHiBepcuTeT iMeHi SIlpocaasa Myaporo.

Sergiy Maksymov, Doctor of Legal Sciences, Professor at the Department of Theory and Philosophy
of Law, Yaroslav Mudryi National Law University.

e-mail: s_maximov@ukr.net

!'The Value and Purpose of Law. Essays in Honor of M. N. S. Sellers, ed. Joshua Kassner and Colin Starger
(Stuttgart: Franz Steiner Verlag, 2019). ISBN 978-3-515-12460-7 (Print) ISBN 978-3-515-12462-1
(E-Book).

2 Kaura Buiimaa siK AopaTok 160 po nepiopAMvHOro BuAAHHS ApXiB ¢pirocodii mpasa i conjiaabHOI
dirocodii (Archiv Fiir Rechts- und Sozialphilosophie Beiheft 160).
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mrary Mepiaenp 11 kit 2003 p., B sIKiil Biz3Ha4aAacs IiHHICTD IIpaBa B HOTO CAY>XKiHHI
CIPaBEAAMBOCTI, LIIHHICTD CIIPAaBEAAUBOCTI B CAY>KiHHI CYCIIIABCTBY Ta IIIHHICTD CYCIABCTBA
B JIOTO CAY>KiHHI AIOACBKIM IIPUPOAI, IO 3HAYHOIO MiPOXO BUSABASIETHCS Y AFOACHKIM IIPUXHAD-
HocTi (A1060Bi) SIK OAHI€T 3 HallBaXKAUBIMKX i KOpUCHUX eMoLiil. Yepes 06roBopeHHs Lux
Ta iHIIKX ITOAOXKeHDb HayKoBol crnaamuHy npodecopa Cearepsa i ckaapaeTbest 3MicCT L€l
kHHUrd. OCOOAMBO CAip 3a3HAYMTH HOTO POAb ¥ BIADOAKEHHI «pecIyOAIKaHCHKOI» Teopil
IIPaBa, 3aCHOBAHOI Ha 3aTaAbHMX 6Aarax i coliaAbHil COAIAAPHOCTI, 110 0COOAMBO Ba>KAUBO
B yMOBaX I'AOOAABHOTO IIPABOBOTO i MOAITHYHOTO OBOPOTY AO iHAMBIAYaAi3My, AOMIHYBaH-
Hi Ta xopcrokocTi. Kaura Buiimaa 3a HaykoBoIo pepakxiiiero koaer npodecopa Ceasepsa
3 paxyabrery dirocodii (mpopecop Asxomrya Kaccrep) Ta mxoan npasa (mpodecop Koain
Craprep) Yuisepcurery Baarimopa.

KHrra moYrHaeThCs i3 3aXOMAIOI0YOTO OTASIAY PO3BUTKY KOHIJEIIIIii TpaBa B AABHbOTPElib-
Kifl KyABTYpi, SKuit po6uTb Ipodecop dpirocodii Yuisepcurery Asxona lonkinca (m. Baari-
mop, CIITA) Piuapp Berr (Richard Bett) y raasi i3 nasoro «IIpupoda ma mema npasa
y paunit epeyvkiti dymyi>. BiH mMAKpPECAIOE, IO AASL AYMKH IIbOTO IePioAy XapaKTePHOIO
€ IHTepIIpeTallid mpaBa K IPOSABY CHAM COLIiaABHOI FapMOHIl Ta 3rypTOBaHOCTI, SIKa BUIIPAB-
AOBYBAAACs 3 ABOX IIPOTHAEKHUX IPUHITUIIOBUX ITO3HUIIiM: Ha MACTaBi ysIBA€HD IIPO HOKe-
CTBEHHY 200 CYTO AIOACBKY IIPHPOAY IIpaBa.

Y apyriit raaBi « Po3mosu nipo sepxoseHcimeo npasa: cycnirvHuii inmepec ma ideasu npasa>,
npodecopxka ropucnpyaenii B Yuisepcureri Epasmyca (Porrepaam, Hisepaanau) Canne
Taexema (Sanne Taekema) 3MinTye Hamry yBary Bia aHTHYHOT MYAPOCTi AO Cy4acHOi Teopii.
A\Asi Hei BEPXOBEHCTBO NPaBa 03HAYAE He KePyBaHHs 3araAbHUMH 6Aaramu (1o XapakTepHO
AASL pecrTy6AiKaHChKOT KOHIIeTLIii IpaBa), a eBHMUIl IIPOLieAyPHHIT MeXaHi3M, 1o TIPU3BOAUTD
AO 3MeHIIeHHs cBaBiaAs. OToke, BOHA BHCTYIIAE 3a TEOPil0 BEPXOBEHCTBA IIPaBa, SIKa € PeAs-
IIifHOO, PO3TASIAQIOYH ITPABO SK KBaAipiKaITiiHi BIAHOCHHM MK HOCLSIMU BAAAY Ta TUMH, XTO
1 M AKOPIOETHCSL.

Y Tperii raaBi IPOAOBXYE PO3BUBATHCS TEMA POAI IIPaBa B OIIOCEPEAKYBAHHI BiAHOCUH
BAaan. Y «Hapuci na 3axucm pecnybAikancokozo po3yminHs 63AEmM0363Ky c60000u i npasa>
npogecop Yuisepcurery Baarimopa (CIIIA) Asxomrya Kaccuep (Joshua Kassner) nopisrioe
ABa TIOHATTA cBo60AM: AibepTapianchke (cBO6OAA SIK HEBTPYYAHHS) Ta pecrybAikaHChKe
(cBO60AA SIK HEAOMiHYBaHHS), a IOTIM [OAQE PeTeAbHe APIyMEHTYBAaHHS Ha KOPHUCTD pec-
my6aikancekoi koHuemnil. ITpopecop Kaccuep nmporrcTaBasie AibepTapiaHcbKy TOUKY 30y
IIPO Te, MO MPaBO € MPEe3yMITHBHO MOPAAbHO HEIIPAaBUABHUM, SKIIJO BOHO IIEPEIIKOAXKAE
IHAMBIAyaABHIl CBOOOAL, pecirybAiKaHCHKiM TOUL] 30PY, IO IPABO € IPE3YMIITUBHO MOPAAb-
HO AIMICHMM, SIKIIIO BOHO € JKUTTEBO BAXKAMBHM AAS COLIAABHUX iHCTUTYTIB, SIKi 3aXUIAIOTh
ArOAeT Bip AoMiHyBaHHsL. OToKe, Ha AyMKY aBTOPa, PeCITyOAIKaHi3M € BpaxyBaHHSIM BHYTpill-
HbOI IJiIHHOCTI CITIABHOTH B HALIIOMY CYCITIABHOMY Ta IIOAITUYHOMY iCHYBaHHI.

Y yerBepriit raaBi «IIpaso ma emoyii: sk emnamis gopmye nouymms cnpasedausocmi cyddie,
npodecop dpirocodii mpasa Karoaunpkoro yrisepcurery i GepepasbHOro yHiBepcuteTy
wrary Minac Xipaiic (Bpasuais) Mapceao Taaynmno (Marselo Galuppo) maiictepro pos-
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KPHUBA€ 3B'I30K MK (aKTHIHOIO CITPABEAAUBICTIO Ta IIOYYTTSIM CIIPABEAAMBOCTI,  IIOTIM
AETAABHO OIHCYE, SIK CIIiBIepeXHBaHHs (€MIIaTis) BUCTYIIAE MEXaHI3MOM, 32 AOTIOMOTOI0
SIKOTO B CYAAIB POPMYETHCS MOTYTTS CIIPaBeaAnBOCTi. Xoda mpodecop laaymmo cTBepaxye,
IO CITiBIIEPEKUBAHHS AOIIOMAra€ CYAASIM 3a0e3I1edyBaTH CIIPABEAAVBE TAYMAaueHHsI TPABOBUX
HOPM, BiH HAIIOASITA€ HA TOMY, 110 €MOLIFHO 3a6apBAeHe IOy TTs CIIPABEAANBOCTI TOBUHHO
Oy TH OOMeKeHe PO3yMOM, IO € HEOOXIAHIM AASI BIAME)XYBAHHS CIIPABEAAMBOCTI BiA HecIpa-
BEAAMBOCTI.

ITsita raaBa — «Kopomka icmopis idei HayioHasbH020 npasa: BUHAIMOK CIAE NPABUAOM> —
pO3BiHYyE Mi$p AOTMATUYHOTO YSBAEHHs IIPO Te, IO IIPABO 3aAEXKUTD Bip HalliOHAABHUX
AepiKaB i 3aBXAM OYAO HAIIIOHAABHHM 32 CBOIM xapakTepoM. IIpodecop mxoan dirocodii
Inpycrpiaabnoro yuiBepcurery Cantanpepa (Koaym6is) Anapec Borepo-Bepraa (Andres
Botero Bernal), M AKPIMAIOIOYM BAACHI PO3BAYMHU CTHCAMM OTASIAOM AOBOAI OaraToi 6i6aio-
rpadii, IPOCTeXye PO3BUTOK IIPABOBHX CHCTEM BiA CEPEAHBOBIUYS AO CYJaCHOCTI Ta CTBep-
AXKYE, IO IPABOBHI MOHI3M, KOHLIEIIIiA IPaBa, IO MAE oc06AHBy YHHHICTD BIATIOBIAHO AO
Aep>kaBH, He icHyBaB y oBHii Mipi A0 XIX cT., TO6TO HUHI AOMIHYI0Ya iA€st HAI[IOHAABHOTO
IIpaBa — Iie IIBHALIE BUHATOK, a He IIPaBUAO. BiH MpocTe)kye MHOXHHHI Ta I'i6pI/IAHi KOpiHHS
CY4JaCHUX IIPAaBOBUX CUCTEM, IX «TAOKAABHUI > XapaKTep.

Ipodecopka mybaiunoro npasa Yuisepcurery [lapuwxk-Haurep (®panuis) Bepownik
[amneap-Aecraar (Veronique Champeil-Desplats) anasisye Ayxe akTyaAbHY AASL ChOTO-
AEHH ITPO6AeMy BUHSTKOBOTO PeXXUMY HAASBUYAMHOTO CTAHY Ta HOTO HACAIAKIB AASI BEpXO-
BEHCTBA IIPaBa B IOCTil raaBi — « CyuacHi 6UHAMK06i NOAONEHHS MA 6ePXOBEHCINBO NPABA>.
Cnmparounch Ha Hap3BuYariHe craHosuime Qpannii y 2015-2017 pp. K TeMaTUYHUI BH-
IIAAOK Ta CIIMPAIOYHCh Ha TEOPETHKIB Bip Askopaxko Arambena po Mimeas ®yxko, mpode-
copka ITlammean- AecriaaT BUCyBae rinoresy, mo $paHIy3bKUIl AOCBiA HAASBUYANHUX CUTY-
alif MOXe CAYI'yBaTH IIPUKAAAOM ITOAITUYHOI Ta MPAaBOBOI peakliil, AKy HUHIIIHI AEMOKpa-
THYHI A€PKaBH, IO IIPETEHAYIOTD Ha IIOBAr'y A0 BEpXOBEHCTBA ITPaBa, MAIOTh y BIAIIOBIAD Ha
pisHi mpo6aemu Gesnexy Ta TepopuaMy. [i THYUKuMiT aHAAI3 TTIAKPECAIOE CKAAAHMIT TIOTEHLYi-
AA CyJaCHHUX AEMOKPATIH, IPUXUABHUX AO BEPXOBEHCTBA IPaBa, BKAIOYATH BUHATKOBI PEXH-
MH, IO BiACTYIIAOTh BiA 3BUYAMHOTO 3aKOHOAABCTBA Ta O6M€>Ky}0Tb OCHOBHI IIpaBa Ta
cBoboau. ITpodecopka Ilammesr-Aecraar y maCyMKy XapakTepU3ye 3aCTOCYBaHHS BH-
HATKOBUX PEXUMIB Y paMKaX BePXOBEHCTBA IpaBa K MUTAHHS PO3MUBAHHS BUHATKOBOTO
Ta 3BUYAHOIO 3aKOHOAABCTBA K Ha IPAKTUYHOMY, TaK i TEOPeTUYHOMY PiBHSX.

Y cboMiit rAaBi KHUTH — «3anumysanns uj000 MOpaAbHO20 pO3yMiHHs npasa> — mpodecop
nipasa Yuisepcutery Atobasuu (Caosenis) Map’su [Tapunix (Marijan Pavenik) sBepraers-
CsI AO OABIYHOI TeMH 3B 513Ky IIpaBa 3 MOpPaAAlo. HaBiTh BUXOASIYH i3 Te3U PO BIAMIHHICTH
IIpaBa i MOpaAi, BiH BBaXXA€, 1]O TO3UTHUBI3M IIOBUHEH MAaTH €TUYHI OCHOBH, 106 0T0 Impe-
TeH3ist Ha aBTOpUTeT OyAa YMHHOK. TaKOK0 OCHOBOIO € IIPaBa AIOAMHH SIK MOPAABHI IfiAl
npasa. OCHOBHI IIpaBa AIOAUHH — Ije OCHOBHA 3MiCTOBHA 6a3a, SIKy MU 30008 sI3aHi IIaHyBa-
TH, OCKIABKY MOPAABHi ITIHHOCTI, SIKi BOHU BUP)KAI0Tb, 320€3I1e4yI0Th HANTBEPAILIYy MOPaAb-
Hy OCHOBY IIPaBa B IIAIOPAAICTUYHUX CYCIIAbCTBAX.

2/2019 Oinocodia npasa i 3aranbHa Teopid npasa  ISSN 2227-7153 245



Ceprivt Makcumos

¥ BocoMiti raaBi — «IIJo mu 6us4aEMO, KOAU 6UBHAEMO NPABO?> — 3ACAYKEHUI IPOPecop
3araApHOI Teopii mpasa YiBepcurery Byenoc-Atipecy (Aprentuna) Pikapao I'i6ypr (Ricardo
Guibourg) mpoBOANTH CUCTEMATHYHE AOCAIAYKEHHS IPUPOAY IIPABOBHX 3HAHD Ta IOPUAHY-
HOI HayKu. BiH MpUXOAUTD AO BUCHOBKY: mo6 IOPUAUYHA AyMKa HapelITi Ha3AOTHAAA iHII
raAysi i OTpMMaAa BAACHY Y3IOAXKEHY CHCTeMY, OPMAUYHA HayKa IIOBUHHA IPOTUCTOSATH Til
TOYL 30pY, IO TOAOBHA PO6OTA IOPUCTIB — Ile BUTPaBaTH CHpaBy (a He PO3BMBATH, MOAIN-
LIyBaTH NPaBo).

3acayskeHa mpodecopka Ipasa i 3acayskeHa npodecopka ¢pirocodii Yuisepcurery FOTa
(CIIA) Aecai ®pencic (Leslie Francis) y AeB'sTiit raasi « Sk Peminicmia nosunHa dymamu
npo npasosuti no3umusism?> BUKAapa€ GeMiHiCTUYHY TOUKY 30py Ha IIPUPOAY TIpaBa. 3Bep-
TAIOYHCh AO KAQCHYHHX Ae0ATiB IIO3UTHUBI3M / IIPUPOAHE ITPABO ABTOPKA AETAABHO IOSICHIOE,
JoMy $peMiHiCT MOJKe BipAaBaTH ITepeBary HO3UTHBICTCKill MoAeAl XapTa mepea IPHPOAHO-
npasosuMu Mopeasmu Dyasepa, ABopkiHa Ta iHmux. BoHa cTBepAXYE, [0 HO3UTHBICTChKA
corfiaabHa MeTaisuKa MOXKe AOTIOMOITH B ITIOAAABIIOMY AOCAITH 6iabmoi CIIPABEAAUBOCTI
AASL XKIHOK, CTBOPIOIOUH IIPOCTIp, B IKOMY MOXKHA IIOOAYNTH, SIK CyTepPeYArBi MOPAAbHI 110-
TASIAML CTAAM BOYAOBYBATHCS B [IPABO, HE3BAXXAKOUH HA MOPAAbHY IIAO3PY, 30KpeMa K PO3-
BUBAAOCS 3aKOHOAABCTBO IIPO CEKCyaAbHi AOMaraHHs.

VY Aecsriit TaaBi «IIpaso ax mpancPopmayia> mpopecop Ta roAOBA AKAAEMIYHOI IPyIH
dirocodii mpasa Yuisepcurery 3aapubypry (Ascrpis) Credan Kipcre Bucysae Tesy, mo
0COOAUBICTIO IIPaBa € [EPEeTBOPEHHS MOPAAl Ta COLHAABHOI IIOBEAIHKH y pOPMAABHO IIPHIL-
HATi Ta BU3HaHi coniaapHi nmpakTuki. [Ilo6 mopoAary sIBHY HeIIPHUMHUPEHHICTh 3MiCTOBHHUX
i opmaAbHUX KOHIeMIIii TpaBa, mpodecop KipcTe BUKOPUCTOBYE TeOpeTHYHY KOHIETIIIi0
TpaHcpopmarlii — 3MiHy HOpMH Ha HOBY ¢opmy. Bin AeMOHCTpYE, 5K TpaBo $popMye BAACHI
CaMOIIepPEeTBOPIOIOYi MPOIIEAYPH, SAKi PYHHYIOTh Pi3Hi pOpPMHU COLliaAPHHX HOPM, a IMOTIiM
PEeKOHCTPYIOIOTb IX Y 3aKOHHO 3axuileHi inTepecu. L1g Tpancdopmariis Bu3sHAUa€E IPUPOAY
IIpaBa Ta MOro iCTOTHMIA BIIAUB Ha CYCITiABCTBO.

Ipodecopka mpasa Yuisepcurery Ankapu (Typeuunna) Ioapiza Vitryp (Gulriz
Uygur) B 0AMHAALATIH taaBi — «<IIpaso ma necnpasedrusicmp y Kpu3osi 4ac>, CIAPAIOYMCh HA
MIKPOKY MAAITPY TBOPiB MUCTELITBA Ta II€BHI TEOPETUYHI KOHLETILIiI, TBOPYO AOCAIAXKYE, K He-
iAeaAbHA TeOopisi CIIPAaBEAAMBOCTI MOKe MOSICHUTH IIPHPOAY MpaBa A 9ac Kpusu. 3a il Touku
30pY, HECIIPABEAAMBOCTI B KPH30Bi YaCH PO3KPHBAIOTH BUTOKH IIPaBa B OCHOBHUX IOTpebax
atoactsa. IT1o6 mopoaaru crpax i 3abyTu Kpr3oBi Yacy, mpopecopka Yiryp 3aKAUKA€E PO3TASAQ-
TH TEIEPIITHIO KPU3Y K MOMEHT AAS TIPUIHATTS IPAaBUABHOTO PillleHHs], BUIIPABASIIOYH I10-
MHAKU MUHYAOTO, 3TAAYI0UU EAHICTD i rapMOHIIO, 110 IIepeAyBaAU iCHYBaHHIO IPaBOBUX HOPM.

ITpodecop Ppirocodii mpasa, conioAoril mpasa i MKHAPOAHOTO ITyOAIMHOrO IpaBa YHi-
Bepcutery Lltopixa (IlIBeitnapis), airounit npesuaent MixxuapopHoi aconianii pirocodii
npasa i coniaapHoi pirocodii Marriac Maabman (Matthias Mahlmann) y aBanaansriit
raaBi «Koncmumyyionaaizm ma ides npaga>, He3BaXKAIOUH Ha KPUTHIHE AOCAIAXKEHHS KAO-
9OBHUX €AEMEHTIB KOHCTUTYIIIOHAAI3MY, AA€ YiTKe Ta CBOEYACHE CTAaBAEHHS AO BUKAMKIB,
3 IKUMM MU CTMKA€EMOCS B €IIOXY 3POCTaHHA aBTOPUTAPHU3MY, IOAITHKH IIOCTIPABAM Ta
3MiHH KaiMaTy. BiH mipkpecatoe, o KOHCTUTYIII — 1je iHCTUTYLIiNHI BUpa)keHHs iael IpaB
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«THE VALUE AND PURPOSE OF LAW. ESSAYS IN HONOR OF M. N. S. SELLERS»

ATOAMHH Ta AeMOKPATii; KOHCTHTYIIIOHAAI3M 3a0e3Ieuye rapaHTil IPOTH HATipIIKX IPOSIBIB
ATOACBKOTO CYCIIIABCTBA, @ KOHCTHTYLIITHUM HOPMAaTUBHHUM 00OB SI3KOM € ITOBAXKATHU AFOACBKY
ripAHICTB, CBOOOAY, PIBHICTD Ta COAIAQPHICTS.

IIpodecop ropupuunoi puTopuky i pirocodii mpasa Ha PpaKyAbTeTi IIpaBa B YHiBepcuTe-
Ti Bitopis (Bpasuais) XKoao Maypicio Aaeoparo (Joao Mauricio Adeodato) i3 3axomato-
I0YHM IIAPMOM B TPHHAALTIN raasi — « “IIpupoda” npasa & pearicmuuniti ma pumopu4Hit
Pirocodii> MAAAE CYMHIBY CaM IIpeAMeT, 1[0 0OTOBOPIOETHCS Y KHU31. Buxoasuu 3 aHaAi-
THUYHOI Ta PeaAiCTHYHOI TOUKH 30pY, Ipodpecop AACOAATO CTBEPAXKYE, IO AOCAIASKEHHS
<IPHUPOAU> JOTOCh € MeTAPOPUYHHM, i IOTIEPEAIKAE, IO TBEPASKEHHS ITPO IIPUPOAY YaCTO
IPUXOBYIOTh CTpATeridHi coco6y Has a3yBaHHA (CynepedanBux) AyMok. Bin sanmepeuye
YCIO QpI'yMeHTALIiI0 Pi3HUX ITIAXOAIB AO PO3YMIHHSI IIPaBa, BIAKUAQIOYH 00 €EKTHUBHI ySBACHHS
PO iCTUHY Ta CIPABEAAMBICTD Ha KOPUCTD PEAAICTUYHOTO PUTOPHIHOTO IMIAXOAY, IKUAM BiH
POBTASIAQ€ SIK CTBOPEHHS OiABII AEMOKPATHYHOI €THKH Ta IPOIIECiB, 06 pyXaTH IPaBo
Y HalpsIMi TOA€PaHTHOCTI.

CKenTHIM3M IIJ0AO AHAAITHYHHX AOCSTHEHD OYAD-SIKOTO AOCAIAYKEHHS < [IPUPOAU T METH
IIpaBa> TaKOX 3HAXOAUTD I'yYHe BIAAYHHSA y TePeAOCTaHHiH raasi kuuru — «IIpaso gk mosa
ma inmepnpemayis>, Ky HalMcap Ipodecop IOPUCIPYAeHLil B [HCTuTyTi mpaBoBoi $iro-
codii imeni Tapeaao Yuisepcurery enyi (Itaais) ITepayiaxi K'saconi (Pierluigi Chiassoni).
Beanuesnuit HayKoBuii BHecoK podecopa K'sconi MicTuTh moranbaeHi Ae6aTu HayKoBIiB
IIIOAO MOHSTTS <IIPaBO SIK MOBAa>» Ta «IIPaBO SIK iHTepnperaris>. [Ipopecop K'scomi 30-
CepeAXXYEThCs Ha KPUTHUIIE mparMaTiaHoro ¢popmaaismy Enppro Mapmopa. Bin pobuts
BHCHOBOK, IO IParMaTUYHUA $OPMAAiI3M BPEIITi-pelIT He CIIPOMOXKHHI AATH ITOSCHEHHS
IOPHAMYHIN iHTepITpeTartii, Ta pOOHTb HAPHC IPArMaTHIHOTO PeaAi3My, IO Kpallje MOsICHIOE
BCIOAMCYTHICTD iHTepIpeTallil K IiHHiCHO-PePAEKCHBHOI AITABHOCTI y IIOBCSAKAEHHIHN PO-
60Ti IIPaBOBHX IIOPSIAKIB.

Y 3akArouHil raaBi «Aedki MipKysanHs npo yinxicme ma memy npasa> npodecop Ceareps
3ariepeyye CyJacHHM CKENTHI[U3M I[OAO BUSHAYEHHS BIATIOBIAHOTO MICIISl CTIPABEAAUBOCTI
B ripasi. Bin Mipkye mpo icTuHY, 0CHOBOIO SIKOI € AaBHS MyApicTb. Sk i Lurjepon, npogecop
Ceaaep3 BBaXKa€ MpaBO HAMBHINOIO MACTABOIO, SIKA BUMATAE Te, 11O IIOTPiOHO pobuTH, i 3a-
6OpOHsIE Te, IO He MOBUHHO OYTU 3pOOAEHO AASI BCTAHOBAEHHSI CrIpaBeAAnBocTi. CaiaoM
3a [Iaaronom ta ApicToTesem, mpodecop Ceasreps 3aKAMKAE HAC PO3YMITH CITPABEAAHBICTD
SIK TaKy, IO IOASITAE Y THX COIHAABHUX YCTPOSIX, SIKi HAFKpallle CAYXKaTh 3araAbHOMY OAary
BCIiX YA€HIB CYCITIAbCTBA, BKAIOYAIOUH BCiX 6€3 XXOAHHX BUHSATKIB. Y KiHIfi mpodecop Ceareps
HABOAUTD BAYYHE TBEPAYKEHHS IIPO IepIli IPHHITUITH, BUSHAYAIOUM TEPMiHU — PO3YM, MOPAAb,
cBOOOAY Ta iHIIIe — a MOTIM MOSICHIOE MiCIje IINX HeTPUBIAABHHX TepMiHIB y HOPMATUBHI
Hayli IIpaBa.

BBaskaro, mo 3HaHOMCTBO i3 Cy4aCHHM AUCKYPCOM I[OAO IIPHUPOAH, LIHHOCTI Ta MeTH
IIPaBa, IO IPEACTABACHHH y 1Iikl KHH3], 6yAe IJiKaBUM 1 KOPUCHHUM AAS YCiX, XTO 3aXOIAIO€ETD-
cs1 pyHAAMEHTAABHUMU IIpobAaeMaMu $pirocodii i Teopil mpasa. I 1jeit BHCHOBOK pOOHUTHCS
MHOIO 13 BAACHOTO AOCBIAY.

© C. Maxkcumos, 2019
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Ceprivt Makcumos

Cepriii MakcumoB. Y nomykax niHHocri ra MeTn npasa. Penensis Ha kuury «The Value
and Purpose of Law. Essays in Honor of M. N. S. Sellers»

Amnotranis. Orasaxauru «The Value and Purpose of Law. Essaysin Honor of M. N. S. Sellers>.
Bupanus npucssigene 60-piuuio Bia AHs HapopxeHHST MopriMepa Hrroaina Crepa Ceasepsa,
perenT-podecopa yHiBepcuTeTCchKOI cicTeMu MepiseHaa, aupexropa LlenTpy MixkHapopHOTrO TA
OpiBHAABHOTO ITpaBa YHiBepcureTy baaTiMopa, mpeauaenta MiskHapoaHoi aconianii pisrocodii
npasa i coriaapHoi pirocodii (2015-2019).

Cepreit MakcumoB. B monckax nenHocTu u neAn npapa. Penensunsi Ha kaury «The Value
and Purpose of Law. Essays in Honor of M. N. S. Sellers»

Annotanus. O630p kuuru «The Value and Purpose of Law. Essaysin Honor of M. N. S. Sellers>.
Wszpanue nocssimeno 60-aeTuio co AHs poxxpeHuss Moprumepa Hreioanna Crepa Ceanepsa,
pereHT-nmpodeccopa yHUBEpPCUTETCKON cucteMsl MapuaeHaa, aupekropa IlenTpa MexxAyHa-
POAHOTO M CPaBHUTEABHOTO IIpaBa YHuBepcurera baaTumopa, npesuperTa MexayHapoAHOR
acconuanuu PuAOCOPUH MpaBa U CONUAAbHOIM purocopum (2015-2019).

Sergiy Maksymov. In Search of the Value and Purpose of Law. Book Review «The Value
and Purpose of Law. Essays in Honor of M. N. S. Sellers»

Abstract. Revie of the book «The Value and Purpose of Law. Essays in Honor of M. N. S. Sellers>.
The publication is dedicated to the 60th birthday of Mortimer Newlin Stead Sellers, Regents
Professor of the University System of Maryland, Director of the University of Baltimore Center for
International and Comparative Law, President of the International Association for the Philosophy
of Law and Social Philosophy (2015-2019).
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Biraaii Cepporin®

PELIEH3IA HA MOHOTPAQIIO T. XPUCTOBOI
«M0O3NUTUBHI 3060B’A3AHHA OEPHABW Y COEPI NPAB JIIOAUHN:
CYYACHI BUKJIUKIN'

IIPOAOBXX iCTOpIi PO3BUTKY AIOACTBA BIIAMB IIpaB AIOAMHH Ha BCi sIBUIIA Ta $aKTOPHU
CYCIIIABHOI AIMICHOCTI 6yB CYTTEBUM; BOHM BU3HAYAAU CYTHICTBH, 3MICT IIpaBa, 0ro
I[IHHICTD Ta Ipolec $yHKIIiOHYBaHHSA. BUHNKAO HABITh MOHSATTA «eTHKa IpaB
ATOAMHI> AASI OOIPYHTYBaHHSI 3araABHOTO CTATYCY IIPAB AFOAUHH i BKa3iBKH Ha Te, II[0 HUMHU
Ma€ KepyBaTHCs Y CBOIX BUMHKAX KOXKHA AIOAMHA. B yMoBax rymanisanii HallioHaAbHOTO
1 MIDXHAPOAHOTO IIPaBa <« AFOACHKHI BUMip> CTa€ TOAOBHMM KPUTEPiEM OL[IHKH BHY TPIilIHbOI
Ta 30BHIIIHbOI IIOAITUKH AEPKaB, IIOKAAAAIOYH HA A€PIKABU ACAAAIL 6iabime 30008 s13aHD SIK
HEeraTUBHOIO, TaK i MO3UTUBHOIO XapakTepy. 3a AaHUX yMoB MoHorpadis I Xpucrosoi
«ITosuruBHi 30608 s13aHHS AepXKaBH Y cdepi IIPaB AFOAMHH: CyJaCHi BAKAUKH > € CBOEYACHUM
i 'PYHTOBHMM BiATYKOM Ha HOBITHi BUKAUKH Y Cdepi paB AIOAMHH, IO TIOCTAAU IIepep
CBITOBOIO CITIAbHOTOIO Ha o4aTKy XXI cToAiTTs.
¥ penien3oBaniit MOHOT'padii Ha MACTaBi HOBITHIX IIAXOAIB AO PO3YMiHHS ITpaB AIOAMHU
BU3HAYEHO THUITH i1 0COOAMBOCTI 3000B’13aHb ACPXKABH y cdepi IIpaB AIOAUHH, IIPOAHAAI30-
BAHO 3MiCT, 00CAT Ta MeXi O3UTHBHIUX 30008 13aHb 3 yPaXyBaHHIM CBOOOAM PO3CYAY Aep-
JKaBH Ta MPUHIUITY MPOMOPLIIMHOCTI, A TAKOX OXapaKTePU30BAHO HAIIIOHAABHI TPaBOBi
PaMKH iX BUKOHAHHA. ABTOPKOIO IIPEACTABACHO CUCTEMATU30BAHUMN BUKAAA TO3UTHBHUX
3000B’s13aHb A€pPXKABU CTOCOBHO OCHOBOIIOAOXKHHX ITPaB i CBOOOA Y CBITAI CTAAOI IPAKTUKH
€BpOIEICHKOTO CYAY 3 TIPaB AIOAMHH 1 y3araAbHEHO BiATIOBiAHI €éBpOMENChKi CTaHAAPTH
TAKUX 3000B’s13aHb. 3 OTASIAY Ha Cy4YaCHI BUKAUKHU PO3TASIHYTO IIAXOAU AO IIO3UTHBHHX
3000B’13aHb AEPKABU B OCOOAUBHX YMOBAX 1 3a[IPOIIOHOBAHO THIIOAOTIIO TAKHX 30008 SI3aHb
Y CUTYyaLisx 36pOofHOro KOHQAIKTY, THMYaCOBOI OKyIIALlil Ta BHY TPILIHBOTO IIepeMilljeHHI.
3navymricts Mororpadii I. Xpucrosoi moasrae, mepur 3a Bce, y TOMY, IO B Hill pO3KPHTO
OAHY 3 CyTHiICHHMX O3HAK Cy9aCHOTO eTaIly pO3BUTKY KOHIIEMIIii IPaB AFOAUHH — BAKAUBICTD
AKTUBHOI 1 Ao6poc0BiCHo'1' ITOBEATHKY AEPKaBH IMIOAO 3aXHCTY i 3a0e3neueHHs IpaB AIOAMHH.

* Biraaiit Oaexkcanpaposud CepboriH, AOKTOp IOPHANYHHX HayK, Ipodecop, mpodecop kapeapu
KOHCTUTYIIiHOrO i MyHIIIUIIAaABHOTO IpaBa, XapKiBChKHUI HAIliOHAABHUH YHiBepCUTeT iMeHI
B. H. Kapasina.

Vitalii Serohin, Doctor of Legal Sciences, Professor at the Department of Constitutional and Municipal
Law, V. N. Karazin Kharkiv National University.

e-mail: 4. v. a. seryogin@karazin.ua

! Tanna Xpuctosa, [Tosumusni 30606'a3anns deprcasu y cepi npas aodunu: cyuacti suxruxu (Xapkis:
ITpaso, 2018). Ganna Khrystova, Positive Human Rights Obligations of the State: Current Challenges
(Kharkiv: Pravo, 2018) (in Ukrainian).
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3araaoMm perieH30BaHa MOHOTpadis siBAsiE cO60I0 IiAicHe i mpodeciitHo opopMaeHe AOCAI-
A’KeHHSI IMMPOKOTO KOAA B3a€EMOIIOB SI3aHUX HAYKOBHX IPOOAEM IJOAO KOHIIENTyaAisartii
MIO3UTHBHHUX 30008 513aHb AeP>KaBH y Cdepi IIpaB AIOAUHU B YMOBAX MHPHOTO 4acy Ta CyC-
IiAbHOI HeOe3IeKy, 3 ypaxyBaHHIM IPUHIHIIB i AXOAIB €BpOIeicbKol KOHBEHIIiI IpaB
AFOAMHU SIK KOHCTUTYLIHOTO iHCTPYMEHTY EBPOIIEACHKOrO ITyOAIIHOTO IIOPSIAKY.

TIlepeayciM cAip BIABHAYUTH BAAAY CIIPOOY aBTOPKU OKPECAUTH OOCSIT Ta MEXKi PO3yMiHHS
33CAAHMYMX KATeropiil AOCAipAXeHHs («<IpaBa AIOAUHH>, «<IIPaBO TPaB AIOAHUHH>,
«3060B SI3aHHS AepXKaBH y c{epi PaB AIAMHH>» TOIIO) i 3aIPONIOHYBATH iX TUIIOAOTIIO, IO
MAa€ METOAOAOT4He 3HaYeHHs B KOHTEKCTi ITPeACTaBAeHO] Ipaili. A0 HaABaXKAUBHX BUCHOBKIB
POOOTH y LibOMY aCIIeKTi HAAEXKATh TBEPAYKEHHS IIPO YHiPIiKaLifo MAXOAIB A0 PO3yMiHHS
TIPaB AIOAMHH Ta BiAIIOBiAHMX 30608 93aHb Aep>KaBH (3 ypaxyBaHHSAM OKPEMHUX HEMHHYYUX
eAEMEHTIB ¢parMeHTapHOCTI), apXKe B IIPOTUAEKHOMY BHITRAKY Lie 3arPOXKyBaAo 6 cTabiab-
HOCTI Ta IepepbadyBaHOCTI Pi3HUX CHCTeM 3aXUCTY IPaB AIOAMHH, TIPU3BOAUAO AO IX AMC-
6asancy.

Tax, aBTOPKOIO IIOCAIAOBHO AOBEAEHO, IO, BUXOASIH 3 IX OCHOBHUX IIPHUHIIUIIB Ta BAAC-
THUBOCTEH, Cy4acHe IPaBO IIPaB AIOAMHM ITParHe €EAHOCTI MiXKHApOAHUX IpaB AIOAUHH Ta
OCHOBOIIOAOXKHHMX IIPaB, 3aXUIE€HUX KOHCTUTYLIAMHA I KOHKPETU30BaHMX Ha PiBHI Hallio-
HAABHOTO 3aKOHOAABCTBA. AAJKe BCi ITPaBa AIOAUHH Ta OCHOBOIIOAOXKHI CBOOOAH, HE3aAXKHO
BiA 3ac00iB Ix IHCTHTYIIIOHAAI3aLi] Ta IHCTPYMEHTIB 3aXHCTy Ha MDKHAPOAHOMY YU HAIfio-
HAABHOMY PiBHSIX, MAIOTh MaTH EAMHHE (260 MpUHAHMHI 6AUSbKHIT) 3MICT Ta € HETTOAIABHHU-
MU, B3aEMOIIOB SI3aHUMH Ta B3AEMO3AAEXKHIMU.

Y penensoBaHniit MOHOrpadii IepeKOHANBO IIPOAEMOHCTPOBAHO, [0 CYOPMOBaHi B Pi3HHUX
cucTeMax mpaBo3axucty (OOHIBChKill, EBpOTIeHChKill, MiXaMePHKAHChKii) 30608 a3aHHA
AEpIKaBH 32 «TPUPIBHEBOIO> TUIIOAOTIEI0 IIOBAKATH, 3aXUIIATHU i1 3abe3edyBaTu Ipasa
AXOAMHHU He CyIlepedaTb CyYaCHUM YSBACHHSM IPO AUXOTOMII0 HEIaTUBHMX i IIO3UTHBHUX
30608 ’s13aHb, 30008 SI3aHHS All I pe3yABTaTy, @ TAKOX IIPO 30008 I3aHHS HAAEXKHOI CYMAIH-
HoCTi (HaAeXHOI yBaru). ABTOPKOIO CIIPaBEAAMBO CTBEPAIKYETHCS, IO Y3TOAKEHEe PO3YMiH-
Hsl Pi3HMX THIIB 3000B’s13aHb A€P>KaBH Y cpepi MpaB AIOAMHH MA€ IIPUHITUIIOBO BaXKAUBE
3HAYEHHA AAS BAOCKOHAACHHS MEXaHI3My iX peaAisallii, ap)ke Aep>KaBU MAIOTh TapaHTyBaTH
IIPaBa AFOAVHH Y MeXaX Hal[iOHAABHOI IIPAaBOBOI CUCTEMH BiAITIOBIAHO AO CBOIX MIKHAP OAHUX
3000B’s3aHb.

3acAyroBye Ha 6e33acTepesxHy MATPHUMKY Te3a aBTOPKH IIPO Te, 1[0 060B'I30K AepiKaB
BXXUBATH 3aXOAIB (3aKOHOAQBUHX, CYAOBUX, aAMiHICTPATHBHUX, OCBITHIX Ta iH.) AAd 326€3-
IIe4eHHsI 0CO0aM MOXXAMBOCTET 3AA0BOABHSTH OCHOBHI IIOTPeOH, FapaHTOBAHI IIPABOM IIPaB
ATOAHHH, IIJO He MOXKYTb Oy TH 3aA0BOA€HI IX 0COOMCTUMH 3yCHUAASIMH, CTOCYEThCS He TIABKH
eKOHOMIYHMX, COITiaAbHMX Ta KYABTYPHHX IIPaB, aA€ i IPOMaASHCHKUX Ta TOAITHYHUX. Pak-
THYHO Lj€ O3HAYAE, [0 CUCTEMHHM XapaKTep MAIOTh He TIAbKM OCHOBHI ITpaBa AFOAMHH, aAe
1 KOPeCIIOHAYI0Yi IM 0608’ a3KH A€PrKaBH, IO MA€ MO3HAYATHUCS Ha 11 TTOAITHIII.

Ha 0co6AuBy yBary 3acAyroBye KAIOYOBHI1 BECHOBOK IIPO Te, IO TO3UTHBHI 30008 I3aHHS
TAKOXX MOXXYTb Oy TH «HAaCAIAKOM HEraTHBHOTO IIpaBa>. ABTOPKOI0 OOIPYHTOBYEThCS, IO
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PELIEH3IA HA MOHOT PA®IIO I XPUCTOBOQI
«[O3NTVBHI 3060B'A3AHHA OEPHKABW Y COEPI MTPAB NIOAMHN: CYHACHI BUKITNKN»

BHKAIOYHO HETaTUBHMM ITAXIA AO TaPAHTYBAHHS IIPaB AIOAMHU HE MOXKeE 3a0e3meunTH ix
PeaAbHOro i1 epeKTUBHOTO 3aXHCTY, OCKIABKU IIOBEAIHKA PUBATHUX OCi6 MOXKe 3arpoxy-
BaTHU IIPaBaM AIOAMHU TaK CaMOo, fK i ALIABHICTD (6e3Ai$LAbHiCTb) OpraHiB, IO HaAIA€HI ITy-
OAIYHOIO BAAAOIO. BiATIOBIAHO AeprkaBa Ma€ BXXMBATH BCIiX HAAXKHHX Ta MOXKAUBHX 3aXO0AIB
AAS TIOTIEPEAIKEHHS 3a3iXaHb i 3aXMCTY Bip IOPYLIEHb YCiX KaTeropiu mpaB AIOAMHH TaKOX
3 60Ky mpuUBaTHUX 0Ci6. SIK HArOAOLIYETHCSI, IHIHHICTD TAKOTO MAXOAY He Y TOMY, 1106 ITpUH-
IIUIIOBO 3aMiHUTH COOOIO MOAIA TIPaB HA HEraTHBHI Ta IO3UTHUBHI, a Y TOMY, 100 KOAHHIT
TEOPETHK He Ml OF HAIIOASITaTH, IO «KOHKPETHA PeaAbHICTb peaaisaril IeBHOTO IpaBa>
HACTIABKH IIPOCTA, I[O MO3Ke Oy TH 3BeAEHA AHIIIE AO HETATHBHIX YK IIO3UTHBHIX 30008 I3aHb.

Taxuit miAXia 3Milllye ak1eHTH y PO3yMiHHI IIO3UTHBHUX 3000B’s13aHb Bip CYTO « 3abes-
IIeYyBaABHOI» AIABHOCTI A€PYKaBH CTOCOBHO COIiaAbHO-eKOHOMIYHUX IIPaB, y 6ik «3axuc-
HOTO 00O0B’SI3KY A€PXKaBH> BiA MOXXAUBHX IIOPYIIEHDb YCiX IPYII IIPaB AIOAMHU SIK 3 GOKY
Aep>KaBH B 0c0bi opraHiB ImybAidHOI BAAAH, TaK i 3 60Ky mpuBaTHHX 0Cib. L]e Ao03BOAsIE IEpe-
OCMHCAUTHU POAb AEPIKABH, AAXKe IO3UTUBHI 30008 I3aHHS CTOCYIOTbCSI ACPXKABH SIK FAPAHTA,
«HAAIMHOTO IIAPTHEPa>» Yy 3aXMCTI BiA 3a3iXaHb Ha ITpaBa AIOAMHU Ta IX BIAHOBA€HHI, Ha
BIAMIHY Bip PO3YMIHHS A€PXKABH K «IIOTE€HI[ITHOTO IMOPYIIHUKA> IPaB AIOAMHH, IO MA€
HeraTHBHi 3000B’s13aHHS, TOOTO 30008 I3aHHS YTPUMYBATUCS BiA BTpy4aHHs, ab0 «Bce-
BAAQAHOTO ITOKPOBUTEASI> B YMOBAX ACP>KaBHOTO IPOTEKITOHi3MY.

I XpucToBa I[iAKOM CAYIITHO 3BepTA€E YBary Ha MAAOBIAOMY Y BITUM3HSHIH IOPUCIIPYACHIT]
KOHIIETIIIiF0 30608 A3aHb «HAAKHOI CYMAIHHOCTi>» (260 «HAAEKHOI yBark>» U1 «HAAEKHOI
obaunocti» ) (anra. «due diligence obligations> ), sika BuMarae Bis Aep>KaBu 3aCTOCYBaHHS
BCiX MOXXAMBUX 3aXOAIB AAS TTOTIEPEAKeHHS ITOPYIIeHb THX YU iHIIKMX IIPaB AIOAUHH, 3aXHC-
TY BiA TaKUX IOpYIIeHb, IOKAPaHHA 32 HUX Ta HAAEKHOI KOMIIEHCAIlil MOCTPaskAAAUM.
BasxanBo, m06 1js1 KOHIJEIL[ist OTPHMYBaAa A€AAAIL biablire BiAOOpaKeHHS B HALIIOHAABHOMY
3aKOHOAQABCTBI Ta IIOAITHKO-TIPaBOBi MpaKTUIl YkpaiHu.

AocuTb NPOAYKTUBHUM BUSABHUBCS IIPOBEAEHHI aBTOPKOIO aHAAI3 AOCBiAy BpaXyBaHHA
€BporeiicbKol KOHBEHIIii Ta AOKTPUHH IIPAB AIOAMHH Y KOHCTHTYL[iHHIH I0pUCIPYACHIII
Yxpainu 3 ypaxyBaHHAM IPUHLUITY APY>KHBOTO CTABACHHS AO MXKHAPOAHOTIO ITPaBa ¥ TAY-
mauenHi Koncrurymnifinoro Cyay Ykpainu, o Ma€ y3roaxysarucs 3 npakrukoo €CIIA.
LTiAkoM 0OIPYHTOBAHOIO € Te3a ABTOPKH ITPO Te, IO 3AMPOBAAYKEHA B YKpaiHi MOAGAD «HOP-
MaTHBHOI>» KOHCTUTYLilHOI CKapTry He CTaHe HalliOHAABHUM «QiABTPOM> AAS BCIX CTIpaB
repep CIpsMyBaHHAM iHAMBiAyaAbHUX 3a5B A0 €CIIA, ocKiAbKH Ha IPaKTHUIN HOPYIIEHHS
IIPaB AFOAMHHM YacCTille CIIPUYMHEH] He « TEXHIYHO IIPaBUABHUM 3aCTOCYBAHHAM > HEKOHCTH-
TYLIFIHOTO 3aKOHY, SKHI1 MOXe OyTH OCKAp)KeHO depes Iiefl BHA CKAPTH, A € Pe3yAbTATOM
HEKOHCTUTYI{HOTO IHAUBIAYaABHOTO aKTa, SIKHI MOXAKBO, aA€ He 000B SI3K0BO, IIPUHHSTHI
Ha MiACTaBi 3aKOHY, o BiamoBipae KoHcTuTywil. 3acAyroBye Ha MIATPUMKY IIPOIO3HIIiS
ABTOPKH IIJOAO 3a0e3IIedeHHS] MOKAUBOCT] BU3HAHHS HEKOHCTUTYLIMHOCTI 3aKOHY Yepe3
HAsIBHICTD Y HbOMY 3aKOHOAABYOI IPOraAMHHM Bcyneped BumoraMm KoHcTuTynii, mo mpu-
3BEAO AO TIOPYILIEHHS IPAB AFAUHH Yepe3 HeBUKOHAHHS TO3UTUBHHX 30008 s3aHb (MpuHaii-
MHi y BUITAAKAX, KOAM MiHIMAABHHI 0OCAT BIATIOBIAHUX 3000B’13aHb YiTKO BUSHAHHI y CTAAil
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npaxruri €CITA, iHmmMx MbXHApOAHUX IOPUCAMKIIFHUX OPTaHiB 3 IIPaB AIOAMHHU 260 Harfio-
HAABHIN KOHCTUTYLMHIN IopncnpyAeHuiI).

PosxprBaiourt OCHOBHI eAeMeHTH AOKTPUHH IIO3UTHBHUX 30008 s13aHb AepKaBH y cdepi
mpaB AroAuHM, I. XpucToBa CAYIIHO MPOIOHYE PO3Pi3HATH TaK 3BaHi «TOPH30HTAABHI»
Ml «COLlaAbHI>» MTO3UTHBHI 300608’ s13aHHs. [lepIimi CTOCYIOTHCSI 3aXUCTY IPAB AIOAMHH MK
IPUBATHUMH 0CO0OAMH, @ APYTi BIATBOPIOIOTH QYHKIIiI0, HA BUKOHAHHS SIKOI CIPSIMOBaHI Taki
3000B’s13aHHS, a caMe 3a6e3MedeHHs] «ePeKTUBHOIO KOPUCTYBAHHS [IPABAMH AIOAHHH y CO-
L[iaABHIN AIFICHOCTI>» 3apAd peaAisallil MOBHOI aBTOHOMil Ta cBob0OAU OCOON. ABTOpKa IIiA-
KPECAIOE, IO BKa3aHi 'PYIIH IO3UTUBHHUX 3ac06iB MOXYTD 6yTH topuduunumu (Hamp., 3aKOHO-
AaBue 3aKpiNAeHHs IIPaB AFOAUHH, BCTAHOBAEHHS JOPUAUYHHIX BUMOT AASI 3AIICHEHHS ITeBHO-
IO POAY AISIABHOCTi 260 HOPMATHBHA perAaMeHTallisl IOBEAIHKH [eBHUX KaTeropiit oci6), un
npaxmuunumu (30KkpeMa, 060B 30K ACPIKABU BXXUTH BCiX IPAKTUMHUX 3aXOAIB AAS 3aro6i-
raHHs BOMBCTBY Y1 HAHECEHHIO TiAeCHUX YIIKOAXKeHb 0C00aM, SIKi IIepeOyBar0Th IiA BApTOIO,
a60 3an06irTu camory6crBy 3acyaxennx). Kpim Toro, aBTopkoto BAOKpEMAEHO MamepiabHi
(«cybcmanmueni> ) mO3UTHBHI 30608 SI3aHHS, Ki epeAGAYAIOTH 3a6€3MedeHHs OCHOBHHIX
3aco6iB, HEOOXIAHMX AASI IOBHOTO BOAOAIHHS I KOPUCTYBaHHA rapaHTOBAHMMHU IIpaBaMuU
AIOAMHH, Ta npoyedypri (Hamp., IpOBeACHHS eeKTHBHOTIO, OIEPATUBHOTO Il HEBIAKAAAHOTO
POBCAIAYBaHHS BUNIAAKIB IOPYLIEHHS [IPAB AFOAMHH HE3aAXKHIMH KOMIIETEHTHUMH 0CO0aMHM).

He aume akapemivHa, a # icTOTHA IIPaKTHUYHA, iIHCTPYMEHTAAbHA ITiHHICTb AOCAIAXKEHHSA
BU3HAYAETHCA MIPEACTABACHUM Y MOHOTpadii IMMPOKUM y3araAbHeHHIM Ta CUCTeMaTU3alli€lo
IIO3UTHBHHX 30008 SI3aHb A€PYKABH IIIOAO OKPEMHX IIPaB i CBOOO0A 3 ypaxyBaHHSIM IPAKTUKA
€CIIA (npasa Ha KUTTS, 3a60POHHU KaTyBaHHs, pabCcTBa i MpUMycoOBOi mpani, mpasa Ha
CBOOOAY Ta OCOOHCTY HEAOTOPKAHHICTh, Ha CIIPABEAAUBHI CYA, HA IIOBAr'y AO IIPHBATHOTO
i ciMelfHOrO >KHTTS, CBOOOAM AYMKH, COBICTi i peAirii, BUpa>keHHs ITOTASIAIB, 316paHb Ta
06’eAHaHHSI, [IpaBa Oe3MepeIIKOAHO BOAOAITH CBOIM MAIHOM, [IPaBa Ha BiAbHI BUOOpH, Ha
OCBiTY, 3a60pOHH AMCKpUMiHaLii). Bukaaaeni y Monorpadii moaoskeHHs, sKi pO3KpUBAIOTH
AETAAbHUI 3MICT BIATIOBIAHUX 000B SI3KiB Aep>KaBH, TOKAMKAHI CIIPHATH BAOCKOHAAEHHIO
HaIliOHAAPHOT'O CYAOBOT'O 3aXUCTY IPaB AFOAMHH, BKAIOYHO 3 KOHCTUTYIIMHUM ITPAaBOCYAASIM,
gepes 3acTocyBaHHA mpakTuku ECIIA gk A>Xepeaa IIpaBa, a TAKOXK CIIPSIMYBAHHIO I[OACHHOI
AISIABHOCTi aAMiHICTPaTHBHUX i IPAaBOOXOPOHHUX OPraHiB YKpaiHH y 6iK BUKOHAHHS MO3H-
THBHUX 3000B SI3aHb A P>KaBIL.

Hapernri, AOCHTD CMIAMBOIO, A€ PAa3OM i3 THM YCITIITHO BUAAETHCS cripoba I Xpucrosoi
IPOAEMOHCTPYBATH 3aCTOCOBHICTb KOHCTPYKIil ITO3UTHBHIUX 30008 I3aHb ACP>KaBU AO CUTY-
arii 36pOMHOro KOHPAIKTY, TUMIACOBOI OKyIIaLil Ta BUMYIIEHOTO BHY TPILIHbOTO IIepeMileH-
Hs1. BiamoBiAHa po6AeMaTHKa BIMaraAa Bip aBTOPKH CKPYITyAbO3HOTO 3araAbHOTEOPETHY-
HOT'O OCMMCAEHHS, TIePEAOBCIM Y KOHTEKCTi GYHKITIOHyBaHH: HAIliOHAABHMX ITPAaBOBUX CHCTEM
B 0coOAMBHX yMOBax. Lle, 30kpeMa, CTOCY€EThCS IIUTAHD BIACTYILy Aep>KaBHU Bip 3000B’13aHD
y cdepi [IpaB AIOAMHH ITiA, 9aC CYCIIABHOI HeOe3IeKH, eKCTpaTepUTOPiaAbHOI All IIpaBa Ipas
AFOAVMIHH, BiATIOBIAHHX 30008 sI3aHb OKYIAIifHOI AepKaBU Ta ACPKaBH, IOCTPAXKAAAOL BiA
36p0171Horo KOHQAIKTY, Ta iH. ¥ MACYMKY aBTOPIIi BAAAOCS AOBECTH, IIIO IAXOAH (CTaHAaPTI/I) ,
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PELIEH3IA HA MOHOT PA®IIO I XPUCTOBOQI
«[O3NTVBHI 3060B'A3AHHA OEPHKABW Y COEPI MTPAB NIOAMHN: CYHACHI BUKITNKN»

SIKi BUBHAYAIOTD HASIBHICTD IIO3UTHBHUX 3000B sI3aHb, IX 00CST i XapakTep, a TAKOXX BUKOPHUC-
TOBYIOTBCSI AASI OLJHKH iX BUKOHAHHS 3 OOKY AP)KaBH, € iAeHTUYHIMHU B YMOBaX MHUPHOTO
9acy Ta B CUTYaLi CyCriAbHOI HeOe3IIeKH, IO 3arpoXKye XXUTTIO Hail.
3araaoMm caip BipsHauuTy, 1o Mororpadis I. Xpucrosoi «IlosurusHi 30008’ 13aHHs
AepaBu y cdpepiIipaB AIOAUHM: Cy9acHi BUKAUKH > BiA3HAYAEThCS BUCOKMM HayKOBO-METO-
AOAOTIYHHMM piBHEM BUKOHAHHS, BMIAUM BUKOPHCTaHHAM CY4aCHOT'O HayKOBO-METOAOAOTIY-
HOTO apCeHaAy, BUBXKEHICTIO i OOIPYHTOBAHICTIO BUCHOBKIB, BUCOKOIO IIPAaBOBOIO KYABTY-
poio TeopeTHIHHX OOYAOB. [lepeBakHa GIABIIICTD BUCHOBKIB aBTOPKH SIBASIIOTH COO0I0
CYTTEBe IPUPOIEHHS HAYKOBOTO 3HAHHS Y cdepi TeopeTHIHOI IOPUCIIPYACHIIII Ta MOXYTh
6yTH ycnimHo BUKopucTaHi Ha npakTuri. Crienjidika mpeaMeTa AOCAIAXKEHHS BIMaraAa Bia
ABTOPKU TAMOOKUX 3HAHb He TIABKH 3 3aTaABHOI TeOpil AepiKaBH i IIpaBa, aAe i 3 MDKHAPOA-
HOTO IIPaBa, a TAKOXX KOHCTUTYL[INHOTO, IIMBIABHOTO i HM3KH iHIIMX raAy3el HalliOHAAbHOI
CHCTEMH IIPaBa, i BOHA TaKi 3HAHHS SCKPaBO BUABMAQ, YCIINIHO BUPIIIMBIIN BCi TOCTaBAEH]
mepea Helo HAyKOBi 3aBAAHHsL. PerjeHsoBana MoHOrpadis, 6e3 cyMHiBy, 6yae KOPUCHOIO SIK
axiBIIsIM y raAysi 3araAbHOI TeOPii IIpaBa, MpaB AIOAMHH, KOHCTUTYIIIOHAAI3MY, TaK i MUpPO-
KOMY KOAY I'POMAACBKOCTI, yCiM, XTO L[iKaBUTBCSI TPOOAEMATUKOIO MIPaB AIOAUHH B YMOBAX
MUPHOTO Yacy i CyCITIAbHOI Hebe3IeKH.
© B. Cepnorin, 2019

Biraaiii Cepporin. Penensis Ha MoHOrpadiro I. Xpucrosoi «Ilo3nTusHi 30608’ 13aHH 51
Aep>KaBHUy cPpepinpaB AIOAMHH: CYy4YaCHi BUKANKH >

Amnoranis. AHaais 3amicTy MoHorpadii l'anuu XpucroBoi «ITosuTuBHI 30608 13aHHSI Aep3KaBH
y cdepi mpaB AIOAMHU: CYyYacHi BAKAMKHU> SIK CBOEYACHOTO 1 IPYHTOBHOIO BiATYKY Ha HOBiTHi
BUKAMKHU Y CpepinpaB AIOAUHH, IO TIOCTAAM IIEPeA CBITOBOIO CIiABHOTOIO Ha MoyaTKy X XI cToAiTTS.

Burtaanii Ceperun. Penensus Ha MmoHorpaduio A. Xpucropoit «IlosurusHsie 06s13a-
TeABCTBAaTOCYAAPCTBA B cdepe NpaB YeAOBEeKa: COBpeMeHHbIe BbI30BBI»

AnHoTanus. AHaAU3 copepxaHusi MoHOrpaduu AHHBI XpuctoBoil «Ilo3uTusHbIe 06s13a-
TEAbCTBA TOCYAAPCTBA B cdhepe IIpaB YeAOBEKa: COBPeMeHHbIe BBI30BBI» KaK CBOCBPEMEHHOTO
U rAy6OKOr'0 OTKAMKA Ha HOBeMIIHe BHI30BBI B Cdpepe PaB YeA0OBEKa, CTOSIIHE IIePeA MUPOBBIM
coobmecTBoM B HayaAe X XI Beka.

Vitalii Serohin. A Review of Monograph by G. Khrystova «Positive Human Rights
Obligations of the State: Current Challenges>

Abstract. Revew of the book by Ganna Khrystova «Positive Human Rights Obligations of
the State: Current Challenges> (in Ukrainian) as a timely and thorough response to the resent
human rights challenges facing the world at the beginning of the 21st century.

Oaepxxano / Received 15.11.2019
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Aurni 2019 p. B micri Aronepn (IlIseitnapis) Bia6yscsa XXIX Bcecsirhiit konrpec

MixnapoaHoi aconianii gpirocodii mpasa Ta coniasbnoi pirocodii (IVR), sxuit

06’epHaB moHa 1300 yyacHUKIB 3 YCiX KyTOUKIiB CBITY HABKOAO TPHOX KAIOUOBUX
iAeil, 110 BOHHU ITOAIOHO AO TPHOX BUMIPIB IIPOCTOPY POOASITS IOHSTTS AFOASHOCTI 06 €MHHM:
ripicrs (dignity), aemoxparis (democracy), pissomasirsicts (diversity). Sk 3a3Ha4uB y CBOEMY
BcTymHOMY cA0Bi TpesupeHT [IVR Mopmimep CeAreps, 11i TPy NPHHIIMIIM BU3HAYAIOTH PO3BUTOK
IOPHCIIPYAEHIIIl IPOTSTOM OCTAHHIX AeKIABKOX CTOAITb Ta Ii iiMoBipHe MaitOyTHE. Koan Mu
FOBOPHUMO ITPO FiAHICTD, HAM HA€TBCS IIPO TIOBATY Ta YBAry, Ha sIKi 3aCAYTOBY€ OyAb-sIKa KHBa
icToTa i 3 SIKMX BUIIAMBAIOTb IIPABO TA CIIPABEAAMBICTD. AeMOKPATis sIBAsIE COOOI0 MPHHIIUIT
BKAIOU@HHS], OXOTIAGHHS BCiX i HEAOTyIeHHs irHOPYBaHHS >K0AHOTO. PisHOMAaHITHICTD
€ HACAIAKOM I1bOTO 3000B’I3aHHSI IIOBary Ta BKAIOUEHHsI, 6araTCTBOM KPAcH i AOCBiAy, 1110
POOUTD Hallle XXUTTSI BAPTUM TOTO, 106 foro mpoxxuri. PasoM, — pesromyBas mpoecop
Cenaeps, — 1ji IpeKkpacHi abCcTpaxiil IOPOAXKYIOTh IIPABO 1 HAAAIOTH 3HAYYI[OCTI HALIOMY
CIIABPHOMY iCHYBaHHIO.

KonnenT Ar0ACHKOI TIAHOCTI CTAHOBUTD OCEPASI CyJaCHHIX AUCKYCiil y CBITOBI# pirocoil
IpaBa Ta coljiaAbHil pirocodii, 3 oAHOTO 60Ky, i AAQIOUHCh TIOTYXKHiM KPUTHIIL Ta AEKOH-
CTPYKILil, a 3 Apyroro — 3A06yBaroun HOBi 061pyHTyBaHH:. KoHrpec MaB Ha MeTi 0ocMuCAeH-
HA OKPEMUX aCIIeKTiB IJi€l iAel B KOHTEKCTi Teopil MpaB AIOAWHH, iCTOPIl BiATIOBIAHOTO IIO-
HATTS], HOTO 3MiCTy, CIOCO6iB OOIPyHTYBAHHS, HAIIPSIMiB KPHUTHKHU Ta 0COOAMBOCTEHT BHpa-
JK€HHS B PI3HMX KYABTYPDHHMX KOHTEKCTaX, a TAKOX BUCBITACHHS IHHOBALIMHUX Ta
CyIIepEYANBHUX IIAXOAIB AO TIAHOCTI, 30Kp€Ma, KOHIIEILii TIAHOCTI TBAPHH i HaBiTh IPUPOAT
B I1iAoMy, o 1I BTireHO y moaoxkerHi Koncrurynii IIIBeitiapii, sike rapaHTye, mopsia i3 3a-
XUCTOM AFOACHKOI TIAHOCTI, 3aXUCT < TIAHOCTI XUBUX iCTOT>.

Y cBOIO 4epry, AeMOKpATisi Hapasi CTHKAETHCS 3 KIABKOMA IIPOobAEMaMH — BiA 3arpo3 3 60Ky
HOBHUX AaHTHAEMOKDPaTUYHUX MMOAITUYHHMX CUA AO BUKAHUKIB, 3yMOBACHHX HOBUMH (pOPMaMH

*Haraais IBanisaa CaToxiHa, KAHAUAQTKA OPUAMYHUX HAYK, ACUCTEHTKA KapeApu Teopiiipirocoil
npaBa, HanionaApHuMit opupuyHMi yHiBepcuret iMeHi SIpocaaBa Myaporo.

Natalia Satokhina, Candidate of Legal Sciences, Assistant at the Department of Theory and Philosophy
of Law, Yaroslav Mudryi National Law University.

e-mail: nataliasatokhina@gmail.com
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['AHICTb. OEMOKPATIA. PI3HOMAHITHICTb
(XXIX BCECBITHIM KOHIPEC 3 ©1710CO®Ii NPABA TA COLIASIBHOT ©I10COOIT)

IIOAITHYHOTO AUCKYPCY, OIIOCepeAKOBAHUMU [HTepHETOM. YPaXOBYIOUH Ije, 2 TAKOXK 3 OTASIAY
Ha AABHIO Ta CrejudiyHy Tpapumito aemokparii y IlIBeijapii, AoeMoKpaTisi cTasa OpHi€O
3 roaoBHux TeM Konrpecy. 3okpema, yBary 6yAo 30cepep’keHO Ha OUeBHAHIN KpU3i IIpeA-
CTaBHUIIPKOI CUCTEMH Ta Pi3HMX BUKAMKAX, 3 IKMMH BOHA CbOTOAHI CTUKA€ETHCS, — Bi, IIOIIY-
Ai3My AO HOBITHIX pOpPM AEMOKPATIi, SIKi CTAAN MOXKAMBHMU 3aBASIKH II0YATKY LIUGPOBOI AOOH.

HacamkiHelrb, TOHATTS Pi3HOMaHITHOCTI CTOCY€ETbHCSI BAACTUBOTO CYYaCHOMY CBITY KYAb-
TYPHOTO Ta PEAIriiHOrO IAXOPaAi3MY i TUTaHb, SKi BiH CTAaBUTD IIepeA IMOAITHYHOKO Ta IPaBo-
BOIO crcTeMaMu. [Taropaaiam mepepbadae pisHOMAHITHICTD GpOPM XKHUTTSI, A€ HAETHCS BOA-
HOYAc i IMpo Ipoliecu po3pisHeHHs Ta AudepeHiiialil, IKi MOXXYTb CyIlepeduTy IPUHILIUITY
PIBHOCTI Ta CTAHOBUTH BUKAMK AASI KOHIIETIIii A6MOKPaTHYHOIO IPOMAASHCTBA: Y CYMiCHi
HACAIAKH YMMAQAL 3pOCTar040] TA0OaAI3aLlii CBITY 3 OAITHKOI HAAQHHS IPUTYAKY Ta/abo
iHTerpariii, a60 X I1i BUKAUKH CBIAYATB IIPO Te, IIJ0 TA0OAAI3aIlist HAOAMKAETBCS AO CBOIX MeXK,
IIOCTYHAIOYHCh HOBIll «AOKaAi3arii>?

Y 11X 3araAbHHX PaMKax OCOOAHBY yBary 6yAO CIIPSIMOBAHO Ha AOCAIAYKEHHS B3aEMO3B SI3KY
TiAHOCTi, AeMOKparTii Ta pidHOMaHITTS. Y1 Ma€ ATOACBKA TIAHICTD PpyHAAMEHTaAbHE 3HAYCHHS
AASL KOHIIENTYaAi3allil, AeTiTUMALlil Ta HOPMAaTUBHOTO CTPYKTYPYBaHHS A€MOKpATIl 1 IIOAi-
THYHOI aBTOHOMII? Y, HaBIaKy, TeOPis AeMOKpaTii He OTpebye iael rianocTi? Yu mokaapa-
I0Th ITPaBa AIOAMHH SIKiCh MeXKi YXBaAeHHIO pileHb 6iapmiicTio? Sk peairiiiHe, KyAbTypHe Ta
MOBHe Pi3HOMAHITTS MOXke OyTH BKAIOUEHe B AeMOKpaTU4Hi cTpykTypu? Uu cynepeuntsb
Pi3HOMAHITTS iA€l YHIBepCaAbHOCTI ITPaB AFOAMHU Ta AFOACBKOI IAHOCTI, YH, HaBIIAKH, IKHaM-
Kkpaire im BiaroBipae? Yu € meBHi popmu AeMokparii (TIpsiMa a60 MPeACTABHHIIbKA, IIeHTPa-
AisoBaHa 260 dpepeparbHa) Kpamumu a60 TipIUMK 3 TOUKH 30py pisHoManiTTs? Lli Ta inmi
IIUTAHHSI PO3TASIAAAKCD 3 IIEPCIIEKTUBH MIXKHAPOAHOTO IIOPSIAKY Ta TAOGAABHOTO BEPXOBEHCTBA
IIPaBa, 3 yPaxyBaHHAM K TEHAEHIII TOAAABIIOL rao6aAaizariii, Tak i HOBUX $opm Aoxaaizarii.

IIpoTsirom 'siTbox AHIB y pamkax KoHrpecy BiaOyancs 8 naeHapHux aeknii, 151 cremi-
aAbHMIT ceMiHap Ta 28 AMCKyciil y pobounx rpymax.' Kpim Toro, 6yao mposeaeHo S creri-
AABHUX 3aXOAIB: TIOAIYMHA AMCKYCisl «AeMOKpaTis y Kpusi?>», maHeabHa AucKycig «IIpu-
POAa MDKHApPOAHOTO TIpaBa>, KPYTAUH CTiA 3 epeMOosIjeM KHIbKKoBoi mpemii IVR Bpaitanom
Tamanaroro «PeaaicTnyna Teopist mpaBa,?, a TaKOX maHeAl, npucssiaeni Ennpkaomneaii VR
Ta aKaA€MidHii cBOOOAI.

' IToBHM IepeAiK cIeriaAbHUX ceMiHapiB Ta poboYUX IpyI, opraHizoBaHux B pamkax Konrpecy,
BKAIOYHO 3 MaTepiaAaMU LIUX 3aXOA1B, MOKHa 3HaliTu TyT: https://www.ivr2019.0rg.

? Aus.: Brian Z. Tamanaha, A Realistic Theory of Law (Cambridge: Cambridge University Press, 2017).
ABTOp, BiAOMUI BITYN3HSHOMY YUTAUy 3a KHHT 00 «BepxoBencTBo npasa. IcTopis, moairuka, reopis>,
Y CBOEMY HOBOMY AOCAIAKEHHI TPOIIOHYE TEOPilo MPaBa, IKa IPYHTYEThCS B AOCBiAl Ta 3aCTOCOBHY
A0 pisHEX cycniabcTB. Ha BigMiHY Bia Teopii mpupoaHOro npaBa Ta aHaAITHYHOL IOpUCIIPYAEHIT],
0 BOHU 06MABi €, Ha AyMKy TaMaHaru, 3aHaATO By3bKHMH, a0CTPaKTHUMH, aiCTOPUIYHUMHE Ta
BiAIpBaHIMU Bip peaABHOCTI, HOro BAACHA TEOPisi SIBASIE COOOO i AICHE GaueHH I IIPaBa B CYCIIiABCTBI, O
PO3BHBAETHCS Y 3B3I3KY i3 COLJia APHUMMU, KYABTY PHUMH, EKOHOMIYHMMH, IOAITHYHUMHU, EKOAOTTYHUMH
Ta TEXHOAOTIYHMMHU YMHHUKaMH. Bin Biapopxye 3a6yTH171 TOTASIA Ha IPaBO, MO MOXOAUTD BiA
MoHTecKe i 3aBASKHA MPaBOBHMM peaAicTaM 36epiraeTbc51 A0 cboropeHHs. Kunra «PeaaicTrnuna
Teopist mpaBa> IOSICHIOE, YOMY KAacuuHe mutanHs «I[Jo Take mpaBo?» HikoAU He 6yAe BUupilIeHO,
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Hatania CaToxiHa

Axapemiuny nporpamy KoHrpecy BiakpraAa opHa 3 HalOIABII ITUTOBAHUX ABTOPOK CYy-
yacHoi aHrAoMOBHOI topucnpyaenuii Kempin Eaic MaxKinnon (CIIIA) 3 maeHapHOIO Aek-
riero «[iAHICTB: aHAAI3 3 TOYKHU 30py PIBHOCTI>, y SIKiil TIAHICTD OYAO OCMUCAEHO SIK BUMIp
PIiBHOCTI, a IPUHIDKEHHS IAHOCTI — K paKTUYHY HepiBHICTb. [1AHICTD, — CTBEPAKYE AeK-
TOPKA, — 32 CBOEIO CYTTIO € €TAAITAPHUM IIOHATTSIM i SIBAsSIE COOOI0 «CYOCTaHIiI0>»> PIBHOCTI.
bBiapmicTh mocsAraHb Ha TIAHICTD € MPUKAAAAMHU $AKTHIHOI HEPIBHOCTI, X0Ya 4acTo it He
POBTASIAAIOTBCS Y TAKMIL CIIOCIO CYAASIMU Ta 3aKOHOAQBIIEM, He3B)XKAIOUH Ha Te, 110 6araTo
¢opmM PpakTUYHOI HEPIBHOCTI, TaKi SIK CEKCyaAbHe HACUABCTBO Ta eKCIAyaTallisl, SBASIOTD
coboro ApaMaTH4YHE, aA€ HEPIAKO iIrHOpOBaHe, IPUHW)KEHH TIAHOCTI. SIK MOHATTS, 110 BU-
KOPHCTOBYETHCS y IIPABi B yCbOMY CBiTi, FIAHICTD 3aCAyrOBy€ Ha KPUTHKY, SIKIO BOHA a0-
CTparyeThcs Bip KOHTEKCTY HepiBHOCTI. | HaBmaku, Ha aymxy npodecopku MakKinnos,
KOHIIENT TIAHOCTI CAip YCIASIKO MIATPHMATH, SKIIO BOHA KOHTEKCTYAAI3y€EThCS K aCIEeKT
$axTHIHOI piBHOCTI, IIJO BiATIOBIAQ€E HE TEOPETHUYHOMY, A IPAaKTHYHOMY IIOTASIAY HA AIOACBKY
TiAHICTb.

3B's130K AIOACHKOI IAHOCTI Ta PiBHOCTI OIIMHUBCS TAKOX Y POKYCi yBaru BiAOMOI Ipea-
crTaBHUI icAamcbkoi PpeminicTianol AymKu A3izu are-Xibpi (CILIA), sixa npesenTyBasa
B OAHOMIMEHHIH A€KITil iCAAMCBKHUM ITOTASIA Ha AFOASTHICTD, IO CTAHOBUTD HeBiA’eMHy YACTUHY
icaamcproro cBirorasiay. Temy 6yA0 pO3KPUTO 3 TOUKM 30py AyXOBHOCTI Ta pirocodil 3 omep-
TSM Ha iCAAMCBKI CBSIEeHHI TeKCTH Ta BiAOMOCTI Ipo xuTTA npopoka Myxammapa. Ilpo-
decopxa aap-Xibpi 3BepTaETHCSI AO ABOX OCHOBOIOAOXKHUX Bipmi Kopana. ¥ cypi Aap-Hica
(4:1) Kopan girko roBopurs, mo Bor crBopus ycix Atoaeit 3 oAHi€l Aymi, 3po6HB iX 10A0Bi-
KOM Ta JK{HKOIO, a 3 HIX CTBOPUB PeIlTy AACTB. ¥ Cypi Aab-Xyakypar (49:13) popaeTscs,
110 3 ITUX YOAOBIiKa ¥ xiHku bor 3p06HB HAC HaIlisIMU Ta TA€MEeHAMH, I[06 MU IIO3HAHOMUAKUCD
OAHE 3 OAHHM, i IIJ0 HaMOiABII ITAHOBAHUMH cepea Hac B oyax Bora e Hanbiapm mo6oxwi. 1Ti
Ay>Ke SICHI M IPOCTi TBePAYKEHHS CTAHOBASITh QYHAAMEHT AASL Pi3HOMAHITHOTO, aA€ CIIABHO-
ro CBiTy CHiBIIpalyi, B IKOMY YeCHOTA € HAaHBHUIIOXO LiHHicTI0. OAHAK CBIT, Y IKOMY MU SKUBe-
MO, He HaCAiAy€e Taky MoAeab. Lle crocyerncs, 30kpema, it MyCyAbMaHCBKOTO CBiTy, B AKOMY
4BApPH OCTAHHIM YaCOM AOCSATAU KPUTHUYHOI TOYKHU. B ocHOBI 1jux uBap, — cTBepAXye AekTOp-
Ka, — 3apO3yMIiAiCTb pi3HOMAHITHHUX iA€OAOTIH, Ki 3aUyMAIOIOTb 3eMAIO. AaBHi K AIOACTBO,
Y HalIIpOCTIIIOMY BUTASIAL IpOAeMOHCTpoBaHi me KaiHoM, cboropHi BOHM Ypi3HOMaHITHH-
AMCH BIATIOBIAHO AO pidHOMaHITHOCTI Hamoro ciry. OCHOBHIMU cepep HHX € IaTpiapxart,
pacuam Ta KaacuruaM. epes aHaais srapaHux moaoxxeHb Kopany Ta moHSTTS 3aposymisoc-
Ti AOIIOBiAAYUKA ITOKA3YE, K Iji iAe0AOTil 6yA0 a60 HEMMPaBHABHO BUTAYMAueHO IOPHUCTAMH,
a00 HeIPaBHABHO BUKOPUCTAHO IIOAITHKAMH AASI CTBOPE@HHSI IIPUTHOOAI0I04O] iepapxil, mo

Ta Oepe mip CyMHiB iCHyBaHHSI HeOOXiAHHMX 1 yHIBepCaABPHMX iICTHH IIpo mpaBo. TamaHara pospobasie
TeOpilo IPaBa sIK COLiaAbHOTO IHCTUTYTY, IKHI HabyBa€ pisHUX GpopM Ta GpYHKIIil, IPOCTEXYIOUN
M10r0 PO3BUTOK BiA CIIIABPHOTH MUCAUBIIIB-30MpadiB AO Cy4acHOI AepiKaBU Ta 103a Helo. L1s Teopis
IPOSICHSIE B3A€MHUI BIIAUB IIPaBa Ta CYCIiABCTBA, B3Aa€MO3BSI30K IIPaBa Ta IIAHYBaHHSI, IPOOAEMH
6araToyHKI[iOHAABHOIO BUKOPUCTAHHS [IpaBa YPSIAOM, IPAaBOBOrO MAKOPaAi3My, MIXXHApOAHOTO
MpaBa Ta iHIIi TUTAaHHS OPUCIPYACHIIiI, AKMM 3a3BU9af HPUAIASAOTD HEAOCTATHHO YBaTH.
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pyiiHye 38's13ku B cycmiabcTBi. HaromicTs mpodecopxa aap-XiOpi IpOIOHye IeHAEPHO CIIpa-
BEAAHBE TAyMayeHHs IIMX BipIliB, 3aCHOBaHe Ha KAACUYHHUX 3aCaAaX IIPaBa, sKi BKasylOTb
CY4aCHOMY CBITY IIASIX AO CIIPaBXXHbOI AEMOKpATii Ta MOBAaru AFOACBKOI IAHOCTI, a Iie, Y CBOXO
4epry, YMOXAHMBAIOE CIIPABEAAMBHIL i CTAOIABHHII CBIT, 1036aBAEHHIT KPOBOIIPOAUTTSI Ta I10-
TPSCiHb.

3araAoM, IpUMITHO, 1[0 MaiDKe ¥ BCiX IIAGHAPHUX AOIIOBiASIX TaK UM iHAKIIe HIIAOCS IIPO
HEOOXiAHICTD IIPUTAAATH KAQCHYHI ITIACTABM IIPABa i IIPaB AIOAWHH, HA IO3ip 6iApIIe He 1Oo-
TpibHi OCTAaHHIM, a HACTIPaBAI TaKi, IO TIABKHU F 3AQTHI 3yIIHHUTH CTPIMKY BTPATy CMUCAIB
Y Cy4acCHOMY CBITi.

Tax, aBcTpaaificbko-6purancekuit pirocod Axorn Taziyrac 3a3Ha4HB, 110 OIPH iICHYBaH-
HA ChOTOAHI HaCITpaBAlL 6e3npeueAeHTHHx 30BHINIHIX BUKAUKIB MDDKHApOAHOMY IIpaBy IIpaB
AIOAVTHH (AaAi - MHHA) , He MEHII BaYKAUBO 30CePeAUTHCh Ha BHYTPIIIHIX AedeKTax i€l
AOKTPUHHY, SIKi BiH OB s13ye i3 cucTeMarimaHuM BiaxuaeHHssM MITITA Bip cBOro cipaBxHbO-
IO IPHU3HAYEHHS — HAAAHHS HAA€XKHOT'O BUP)KEHHS Ta AIEBOCTI 3aCAAHMYiH AASL TIPAB AFOAH-
HU MOPaAi, HACKIABKH Ije MOKAHBO 3POOUTH Yepes MeAiyM iHAMBIAyaAbHUX IOPUAMYHHX [IPAB,
IO BU3HAIOTHCS 32 BCIMa AIOABMMU.> IIpu upomy MIIIIA BiaXHAS€TbCA Bi Lii€l, KOHCTUTY-
TUBHOI AASL HBOTO, METH, SIK MiHIMYM, y ABa croco6u: 1) 4epes pO3MUBaHHS Pi3HHL Mk
IIPaBaMM AIOAUHU (sxuM KOPECIIOHAYIOTD 30608’ 13aHH) Ta YHiBepCaAbHMMU AXOACBKUMH
inTepecamu, a6o mupme — ninHOCTAMH (piBeHb HopMmaTHBHUX 3acap MIIITA), i 2) uepes
HEKPUTHUYHHI €HTY31a3M I[OAO I0PHAU3ALIII IIPAB AFOAMHHI (piBeHb IHCTUTYILIiIOHAABHOTO
BTiA€HHS HopM). OaHak HanbiAbII 3HAYYIi BIAXUAEHHS BiA METH BUHMKAIOTh HA TPETHOMY
PiBHi, KOAH FIA€TBCSI IIPO HAAEKHY BiAIIOBiAb Ha mopymennss MITITA. ¥V npomy 38’s13Ky Ha
0co6AmBY yBary 3acayrosye BukopucTants MITIIA y xammaHisx 3 po3IIupeHHs IPaBOBUX
IiACTaB BifICbKOBOTO BTPYYaHHS Ta 0OMeXXeHHs iMyHITeTiB Bip KPUMiHAABHOTO ITepecAipy-
BAHHS 32 MOPYIIEHHs IMpaB AIAUHI. OOHABA I1i MOMEHTH CBIAYATD ITPO epO3il0 AEP)KABHOTO
CyBepeHiTeTy, YaCTKOBO CIPUYMHEHY 3POCTAIOYHUM OCTAaHHIMU POKAMH AOMiHYBaHHAM
MIIIIA y cdepi MibKHAPOAHOTO MPAaBOMOPSAKY. BiaTak, — Haroaomrye poomosipad, — mpasa
AXOAMIHH CbOTOAHI CAip PATYBAaTH He AMIIE Bip BOPOTIB, a 1 Bip 6araTpbox IXHix Apysis. 30-
KpeMa, HAeThCA IPO BPATYBAHHA IIPaB AIOAUHH Bip AepopMarliil, SKMX BOHH 3a3HAIOTh
y pamkax MIIITA. A BUXiAHUM ITYHKTOM Iji€l pATYBaAbHOI oIepaliii € BU3HAHHSA TOrO, 10
IIPaBa AIOAMHH € TIePeAOBCIM MOPAAbHUMY CTAHAAPTAMH, i 0 KOHCTUTYTHBHA MeTa MITITA
IIOASTA€ B HAAAHHI ITMM CTaHAAPTaM HAAXKHOI'O OPUAUYHOTO BUPAXKEHHS Ta AIEBOCTI.

ITpodecopka Heyc Topbicko-Kacaavc (Iraais) sanpornoHysaaa ysasi yqacuukis Konrpecy
AOTIOBiAb «ITOPSTYHOK IIpaB AIOAMHH: BUKAUKY IACHTUYHOCTI Ta IAIOPAAi3My B A00Y TAO-
6aaizanii>», B AKin OKPEeCAMAA AABTEPHATUBY MiHIMAAiCTCHKMM ITIAXOAQM AO IIPAB AIOAMHH,

3 YkpaiHCbKHI TepeKAaa AOTIOBiAL Askona Tasiyaaca, a Takox ponosiaeit Heyc Top6icko-Kacaasc,
Asxona Mixaiaa Ta Eitaic BiToH maaHyeTbcs omry6AiKyBaTH B HACTYITHUX BUITYCKAX I{bOT0 Ky PHAAY.
AomoBHeHy Bepcio poomoBiai mpodecopa Tasiyaaca aHraificekoio auB. y: John Tasioulas, “Saving
Human Rights from Human Rights Law,” Vanderbilt Journal of Transnational Law vol. 52 (2019):
1167-207.
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IO ChOTOAHI CTAIOTh A€AAAL BIIAMBOBIIIMMH, OCKIABKH IIPOIIOHYIOTH BIATIOBIAD Ha KPUTHKY
IIPaB AIOAUHH K YHIBePCAABHUX CTAHAAPTIB Y MAIOPAAICTHYHOMY CBiTi. 3araaoM Taki mip-
XOAM POBTASIAQIOTBCSI SIK CIIPO6a BPSATYBATH IIPOEKT IIPAB AIOAUHU Yepe3 3By)KeHHs GOKyCy
3aAAs 3abe3IIeyeHH s BULOTO PiBHS 3rOAM. IIparHydu 3aXuCTUTH [paBa AIOAMHH BiA BUKAH-
KiB pi3HOMAHITHOCTI Ta pPU3UKy TpHBiaAisaljil TaKOTO, IO MOCTIMHO PO3MMPIOETHCS, AMC-
KypCy IIpaB AFOAMHHM, MiHIMaAICTCBKi MAXOAM 30CEPEAXKYIOThCS Ha BUSABAECHHI HU3KH IIPU-
POAHHX TIpiopHTeTiB (3araAbHOAIOACBKHX LiIHHOCTEH, IO BUPAXKAIOTh «IIePeKpPUBAIOYHIL
KOHCEHCYC>», y TepMiHOAOTii PoA3a), Ha SIKNX MOTA@ 6 IPYHTYBaTHCh MDKKYABTYPHA TOA€-
paurHicTb. IIpoTe, — 3ayBaskye pomosipauka, — sxmo MIIITA mMae cipuiiMaTiCh cepito3HO
Ta ALSITH sIK epeKTHBHE 00OMeXXeHHS AePXKABHOTO CyBepeHiTeTy, aMOIIlii [IPaB AIOAVHH IIOBHH-
Hi 6y TH CKPOMHIIIMMA.

3 MeTOX0 KPUTHYHOTO aHAAI3y MiHIMaAICTCHKOI MO3UIIIT 3 OTASIAY Ha BUKAMKH, IO TIOCTAIOTh
Tepe 3aCAAHUYUM AASL Hei HApaTHBOM IIpaB AoAMHH, mpodecopka Topbicko-Kacaabc 30-
CepeAUAACh Ha HAIIPY3i, 0 BUHMKAE MK TPAAULIIHHOIO PUXUABHICTIO YHIBEPCAABHOCTI —
3 OAHOTO OOKY, Ta IIPeTeH3isIMH Ha IACHTHYHICTD i HEOOXiAHICTIO BpaXyBaHHS MapTiHaAi30-
BaHUX eTHOKYABTYPHHX IPYII — 3 Apyroro. Ha AyMKy AOIOBipauKyl, HOpMaTHBHHM IIAXIA AO
IIpaB AIDAHHH y A0OY rao6aaizanii oBUHEH He MPOCTO HAIOASTATH Ha OOMeXXeHHi Aep>KaB-
HOTO CyBepeHITeTy, 2 OXOIAIOBATH KOHIJEIII[if0 TOAITUYHOTO YAEHCTBA Y «TAOOAABHIF CITiAb-
HOTi>». Ha nmpoTuBary «By3bKifi» MOA€AL IPaB, TaKa MO3HUIIis AO3BOASE IPOTUCTOATH
CIIPUMHATTIO TIPOEKTY MPAB AIOAMHHU SK YIIEPEAKEHOIO HEOKOAOHIAAICTCHKOTO 3aXiAHOTO
KOHCTPYKTA, I03asIK ITlepeAbadae BUSHAHHS Pi3HOMAHITHOCTI Ta rapaHTyBaHHS BKAIOYEHHS
BCiX y rA06aABHI IHCTHUTYIIiI, 3aAy4eHi AO 6araTOMAQHOBOIO OOIPYHTYBAHHS [IPAB AFOAUHU.
IHaxme kaXxyus, Ipo6AeMa IIOASITA€ He B TOMY, IO cdepa MPaB AFOAMHHU 3aHAATO PO3IIHMPEHa,
a B TOMY, IIJO CHCTEMATHYHe BUKAIOUEHHSI KOTOCh 3 I[bOIO IIPOCTOPY [030aBASIE IIPaBa AIOAU-
HU HopMaTuBHOI cuan. MITITA HaBpsIA uM cipuATHMe MO3UTUBHUM 3MiHaM, SIKIITO BOHO He
OyAe 3BaXKaTH Ha OKpeMi IPYIIH AIOA€H, SIKi TIOCTIfIHO irHOPYIOThCs 3aKoHOAaBIIeM. OTxe,
HeOoOXiAHO [epeOCMHUCAUTH IIPaBa AIOAMHH Ta MATBEPAUTHU IPUXHABHICTD PO3IIHPEHHIO,
a He 0OMeXXeHHIO IIPOCTOPY, B IKOMY AIOAH MOKYTDb (pOPMYBATH CBOI IIParHeHH.

ITaenapHy aekiito npodecopa Axcona Mixaira (CILIA) «IIpupoaHe NpaBo, KOTHITUBHA
HayKa Ta ITPaBa AIOAMHI> GYAO MIPUCBsTIeHO peabiairTartii Teopil MPUPOAHOTO IpaBa SIK IMiA-
CTaBH NpaB AIOAMHU. KaacuuHe 0OIpyHTYBaHHS MPHPOAHOTO IIPaBa IIOASITAE B TOMY, 1110
IIeBHi OCHOBHI MOPAaABHO-IIPABOBI IIPUHIUIIN BUKAPOYBaHi y CBIAOMOCTi AIOAMHH SIK CBOE-
PiAHUIT BpoAsKeHUIT iHCTHHKT. IT0AIGHIM YMHOM YIIPOAOBXK 6AaraTbOX CTOAITH IIPABO3HABLI
Ta IOPUCTH-IIPAKTUKY BOAYAAU I'PAHIIHY THACTABY jus gentium, IPUPOAHOI CIIPaBEAAUBOCTI,
pisHuIi Mix mala in se Ta mala prohibita y MopaspHOMY IO4YyTTi, 260 CyMAiHHI, SIKe <IIpH-
poaa 3pobrAa yHiBepCAaABHUM AASL BCbOTO BUAY>. BUXOASH 3 [1bOT0, BOHH BBAKAAH IIEBHI
Ali Ta iIHCTHTYTH 32 CBOEIO CYTTIO HEIIPABUABHIMH, 400 HECIIPABEAAMBHMH, A OTKe, TAKHMH,
IIJ0 IOPYIIYIOTh TpaBa AIOAMHH. [losuTuBicTy, sk-or Benram, Ocrin, Xoamc, Keanses,
CHPSIMYBAaAH IIPOTH LIUX iAeHl TOTYKHY KPUTHKY, Ay>Ke YaCTO, OAHAK, IIepeKPyJyIouH ix a60
3006paXXyI0uH B KAPUKATypPHOMY BUTASIAL. OCTaHHIM YacoM HayKH PO CBIAOMICTb, MO30K Ta
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MOBEAIHKY [OYaAH peabiaiTyBaTH iAelo PO Te, 110 MPUHANMHI AesIKi MOPAaAbHI HOPMH Ta
OCHOBHI iHTYIIlil, Ha AKMX BOHHM I'PYHTYIOTbCS, MOXYTb 6yTH YHIB€PCAaADHMMH Ta BPOAJKe-
HUMH. Y CBOIH AeK1iii npodecop Mixaia OKpecAHB 1110 HOBY IJapHHY AOCAiAKEeHb i TOSICHUB,
SIK BOHA IATPUMY€ OAHY 3i CTOPIiH Y TPaAULIIMHIX Ae6aTax MXK IIIKOAOIO IIPUPOAHOTO ITPaBa
Ta IOPUAUYHMM [TO3UTHBiI3MOM. BiH cTBepaKye, o Halikpaije po3yMiHH: IIpaB AIOAUHH He
3arepedye iCHyBaHHs KYABTYPHOT'O Pi3HOMAHITTS, a 30CePeAXYETCSI Ha TOMY, SIKi 0OMexKeH-
HA IIbOTO Pi3HOMAHITTS € BAXKAUBUMU.

ITpodecop Howuxi Baxamyyy (SInomnis) y aexuii «PisHOMaHITHICTb: BayXAMBIicTD i peae-
BaHTHICTb> 3ayBa’XMB, IO NOIPH BU3HAHHS BaXKAUBOCTI Pi3HOMAHITHOCTi, MM AAAE€KO He
3aBXKAM MA€EMO YiTKe pO3yMiHH Ii 3HaUeHHs Ta IiHHOCTi. BiAoBiAHO A0 momupeHoro yss-
AEHHSI, MU MOYKeMO 30iABIINTH Pi3HOMAHITHICTb [eBHOT MHOXKHHH (HasBeMo il MHOXMHOIO S),
AOAQBIIIH AO Hel HOBHI1, BIAMiHHUI Bip HasBHEX, eaemeHT (SU{t}). Opnax nepi Hix 36iab-
IIMTH Pi3HOMAHITHICTh MHOXXMHH, MU IIOBUHHI IIepeBipuTH, 4u 6yae 6iabIn pisHOMaHITHA
MHOXXHMHA 0iABII IIHHOK. 3BHYAMHO, AKIO AOAAHUM €A€MEHT (t) KpaIMii 3a BCl iHII eAe-
menTu S (t>VXES), nosuit nabip (SU {t}) e xpamum, Hixx Buxiguuit Habip S. OpHak meit
BHITAAOK He CBIAYMTSD IPO IiHHICTD Pi3HOMAHITHOCT, OCKiABKH 36iAbIII€HHS [IIHHOCTI, CIIpH-
YHHEHE AOAABAHHSIM, ITIAKOM MOXXKHA IMOSICHUTH LIIHHICTIO AOAQHOTO eAeMeHTa t, a 30BCiM He
LiHHICTIO pi3HOMaHITHOCT] 5K Takol. II]06 mAKpecANTH BaXXAMBICTD PI3HOMAHITHOCTI, MU
TIOBMHHI POTASHYTH BUIIAAOK AOAQBAHHS Haitripmoro eaemenTa v (V<VXES) po S. Yu po-
AQBAHHS HaTipIIOro eAemMeHTa v A0 S pobuts HoBy MHOXHHY (SU {V}) kpamoro 3a opwuri-
HaAbHY MHOXHUHY S? Y cBoeMy ecei «IIpo cBo6oay> Axkor Crioapt MiaAb, sikuit pimryde
3aXHMIA€ PI3HOMaHITHICTD, CTBEPAJKYE, IO Il TAK: « PO3MAITTS ABASIE c06010 6Aaro, HaBiTH
HEe3BKAIOYH Ha Te, 1[0 <...> BOHO MOXe 3aBAABATH i IeBHOI mKoan>.* IIpodecop Baxa-
MYIIy PO3MipKOBY€ Haa ITi€l0 3aTaAKOBOIO Te3010 MiAAS Ta IIOSCHIOE, SIK AOAABAHHS HAMTIip-
IIOTO BapiaHTa MOXXe 30iABIIMTH LiHHICTP MHOXHUHH, a60, TUTYI09H MiAASI, «KOPUCHICTD
y HaNIIUPIIOMY PO3yMiHHi, 6a30BaHy Ha BIYHUX IHTepeCcaX AIOAMHH SIK IIPOrPeCUBHOI iCTO-
TH>. AyMKa IIPO Te, IIJ0 AOAABAHHS A0 MHOXXHHU HAHTIPIIOro BapiaHTa MOXKe 30iAbIINTH 1i
IiHHiCTB, MOXKe OeHTexXnuTH. OAHAK LSl IAYTAHUHA 3yMOBAEHA [IPUITYIeHHM, IO HamIi
BIIOAOOAHHS 3 YACOM He 3MiHIOBaTUMYThCsL. IIpoTe HacmpaBAl MU € <IIPOrpeCHBHUMI> ic-
TOTaMH, @ TOMY 4aCTO 3MiHIOEMO CBOI BIIOAOOAHH Ta 3MIHIOEMOCH caMmi. BiaTak, — 3ayBaskye
AOIIOBiAQY, — PISHOMAHITHICTD € 0COOAMBO aKTYaABHOIO, KOAU MU He BIIEBHEHI Y CBOIX Mail-
OyTHIX yriop06aHHSX. Y IIbOMY BHITAAKY MH MOXKEMO BHIIPABAATH BU3HAHHS Ta MIATPUMKY
PI3HMX THUIIIB €A€MEHTIB 3 OTAsIAy Ha Hami Mai6yTHi morpe6u. Tomy pisHOMaHITHICTD Bax-
AVIB2, HaBITh SKIIO MU 3aPa3 i He BBA)KAEMO I€BHI BiAMiHHOCTI LIIHHUMH.

ITepemoxenp mpemii IVR aast Moaoaux Buennx Eiiaid Bimon (CIIA) BUCTYIIHAAQ 3 AOIIO-
BiAAIO «3aMiHa CTaHY ITepecAiAyBaHHS ODKEHCTBOM>, Y IKifl 3aIIpOIIOHYBaAQ IIEPETASHY TH
YMOBH HaAQHHSI cTaTycy OixeH1s, mepepbadeni Koneniriero mpo craryc 6ixeHnis 1951 p.:
1) nepe6yBaHHs 3a MeXaMU KpaiHU CBO€ET rPOMAASHCHKOI HAAGXKHOCTI Ta 2) 06rpyHTOBaHi

*Tyr i AaAl yKpalHCPKOMOBHUI TEKCT HaBEAEHO 3a epeKAapoM €Brena MipomHuyeHnka: AXOH
Crioapr Mia, ITpo ce060dy (Kuis: Ocuosu, 2001).
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MO6OIOBAHHS CTATH XEPTBOIO [IEPECAIAYBAHD 32 O3HAKOI PACcOBOI HAAEXKHOCTI, peAirii,
IPOMaASHCTBA, HAAEXKHOCTI AO IIeBHOI COITiaABHOI I'PYTIN UM IIOAITUYHHUX ITOTASIAIB. 30KpeMa,
OYAO AETAABHO ITPOAHAAIZ0BAHO APYTY BUMOT'Y Ha TAl IPHUITYIIleHH, O IepIIy Mae 6yTu
3HATO. Po3rasHyBIIN apryMeHTH SIK 3axucHUKiB KonBenii, Tax i ii KpuTHKiB, aBTOpKa 3pe-
IITOO AIMIAQ BUCHOBKY, IO YMOBA [T€PECAIAyBaHHS HEOOIPYHTOBAHO 3BYXKYE iA€10 ODKeH-
CTBA, MO30ABASIIOYM 3aXHCTY AESIKUX OCi6, ITpaBa SIKMX He MOXKYTb OyTH 3aXHINeHi B iHIIHI
Ccrocib, KpiM HapQHHS IM craTycy 6bkenrst. Ha aymiy mani Bitow, Hapasi ykpait HeobXiAHO
YCYHYTH IIi IPOTaAMHH B 3aXHCTi, a TOMY YMOBY II€PECAIAYBaHHS CAip 3aMiHUTH YUMOCD
mpmuM. Take aAbTepHATHBHe BU3HAYEHHs ODKEHCTBA Ma€ 3aAOBOABHSTH TPU BUMOTH:
1) BOHO MOBHMHHO yCYBaTH IIPOTAAHHU B 3aXKCTi; 2) HOTO 3alpOBaAYKeHHS TOBUHHO 6y TH
MOXXAMBHM y TAKOMY CBiTi, SIK Haul, i 3) BOHO IIOBMHHO IIOBKATH TOH PaKT, IO GKEHCTBO
€ BOYEBUAD IIOAITUYHUM 32COO0M 3aXHCTY.

3aBepiraa Mporpamy MAeHapPHUX 3aXOAIB MAHEAbHA AMCKYCis «/AIOACDKA TIAHICTD: BHU-
KAMKH, CyIIepeYHOCT] Ta CIIOAIBaHHS» 32 y4acTio Xaiinepa Birepesvdma (Himewanna), ITime-
pa Ilabepa (IIseinapis) ta Cumonu Llyp6yxen (IlIseitapist) — Tppox $pirocodis, sxi saiima-
I0OThCS Hp06AeM010 AIOACBKOI TiAHOCTI Ta IIPaB AIOAMHHU B Pi3HUX KOHTeKcTaxX. IToaiasroun
AYMKY IIPO Ba>KAUBICTD A€l TIAHOCTI AIOAMHM B MOPAABHO-TIPAaBOBOMY AMCKYPCi, YIaCHMKH
AMCKYCil IDOIIOHYOTD Pi3Hi TOUYKH 30Dy Ha 3HAYE€HH AFOACHKOI I AHOCTI Ta il BIIAUB Ha IIPaBO
i cycmiabcTBO. AAsI TOTO, 106 BHSIBUTH CHABHI Ta CAQOKi CTOPOHHM IO3HULIiH AUCKYTAHTIB, IM
OyAO 3aIIPOIIOHOBAHO BUCAOBHUTHUCH 3 IPHBOAY OCHOBHUX BUKAHKIB, 3 SIKUMU AFOACBKA TIAHICTD
CTHKAETHCSI 3apa3 1 3 IKUMU MOXKe 3ITKHYTHCDh y MaitbyTHbOMy. ITiTep ITlabep Haroaocus Ha
IpoOAeMi OOIPYHTYBaHHS AFOACBKOI [AHOCTI: 3 OAHOTO OOKY, MU 3a3BHYAi CLIPUIIMAEMO SIK
HAAeXHe pO3YMiHH 'iAHOCTI SIK TIAHOCTI ATOAMHH, @ BOAHOYAC HAA3BHYAMHO CKAAAHO cdop-
MYAIOBATH KOHIIETIIIIO TIAHOCTI, SIKy MOXKHa 6yAo 6 mpurcarh ycim aropsiM. [Ipote, — 3amurye
npodecop Ilabep, — 4u € 1e AIFICHO cepito3HO0 POOAEMOIO AASI TeOpil riaHOCTI? ¥ cBOO
gepry, npodpecopka LlypOyxeH posrasipara BUKAMKH AFOACBKIF FIAHOCTI 3 OKy ITOCTIyMaHi3-
My: 32 YMOBH CEPHO3HOIO CTABACHHSI AO KPUTHKU AIOACHKOI BUHATKOBOCTI, II[O IIPOIMAry€Th-
Cs1 eKOAOTIIHOIO Ppirocodiero, a TakoXkK GeMiHiCTHIHUMU Ta IIOCTKOAOHIAAPHUMU AOCAIAKEeH-
HSIMH, Y1 MOXKAHBO I AOCI 3aXUIAaTH 0COOAMBHIL CTATyC a00 LiHHICTb AroarHM? 1T]o Mu po3y-
MIEMO MiA «HAIIOKO CITIABHOKO AIOASIHICTIO>>, 1 IO 11e O3HAYAE AAST HE-AFOACHKUX iCTOT (TBaPI/IH,
nocraroaeit Tomo)? Ha saBepmenns auckycii Xaiinep BiredeAbAT BUCAOBHB KpUTHUHE
CTaBACHHS AO CY9aCHUX TEHACHIIIN 06rpyHTyBaHHﬂ AXOACBKOI TIAHOCTI BUXOASYHM 3 IHAMBIAY-
AABPHUX BMiHb, 3a10HOCTel 260 BunHKiB. Ha AymMKy nmpodecopa Biaedeanara, 3 orasiay Ha
OCHOBOITOAOXKHE 3HAYE€HHS AIOACHKOI TIAHOCTI AAST 6yAb-511<0'1' AFOACBKOI B3aEMOAII, 11 CAiA OA-
HAKOBO BU3HATH 32 «BCiMa YAEHAMH AIOACBKOI ciM'i» (3araabHa AeKAaparlis IIpaB AIOAMHH).
Xoua cdhepa MOpaAbHOI BiAITOBIAQABHOCTI Hapa3i OXOIIAIO€ i TYPOOTY PO He-AIOACBKUX
XKMBUX iCTOT, HECTH ITI0 BIATIOBIAQABHICTD MOXYTb TiABKH AIOAU. SIKIIIO PO3YMITH AIOACBKY
FiAHICTD SIK CTaTYC, IO HOr0 MU IIOBAXKAEMO B AIOASX SIK aApeCaTaxX MOPAABHOI BiAIIOBiAAAD-
HOCT], IOLIHPIOBATH IOHSTTS IAHOCTI Ha He-AIOACBKIIX iCTOT yKpail HeGe3IeqHo.
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(XXIX BCECBITHIN KOHI'PEC 3 ©I110COOII NTPABA TA COLIIASIBHOI ©110CODII)

Ykpainy Ha Konrpeci 6yao npeacTaBAeHO XapKiBChKOIO IIKOAOKO $pirocodii mpasa — Cep-
rieM MakcumoBuM, Haraaiero Caroxinoro ta Oaekciem CToB6010, SIKi Tpe3eHTYBAAU AOIIO-
Bial «AOCBiA AIOACBKOI TipAHOCTi», «AOCBiA IpaBa i AOCBiA 6e3npaB’ﬂ: repMeHeBTHYHA
IepCreKTUBa> Ta «AOCBiA IIPaBOBUI i AOCBIA IOPUAMMHUI > ¥ PaMKaX OpPraHi30BaHOIO HUMHU
CIeLiaABHOTO ceMiHapy «AOCBiA mpaBa. IniniaTuBa XapKkis'stH 06'eAHaAa 18 yyacHuKiB 3 8
KpaiH, sIKi 3aIIPOIIOHYBAaAH BAACHe GadeHHs IIPaBOBOTO AOCBIAY 3 PI3HUX eIliCTeMOAOTIYHHIX
IePCIeKTHB — BiA HEOKAHTIaHCTBA Ta IICMXOAOTIYHOI Teopii mpaBa A0 ¢peHOMEHOAOTiUHOI
repMeHeBTHKH i TOCTMOAepHi3My. JoTHpu TeMaTHYHI TaHeAl CTOCYBAAKCh Pi3HUX BUMIpiB
IIPaBOBOT'O AOCBiAY — 3araAbHOI ¢peHOMEHOAOTII IpaBa i 6e3mpas’s, ICHXOAOTTYHHX ACIIEKTiB
AOCBIAY HOPMAaTMBHOCTI Ta AIMICHOCTI ITpaBa, MPAaBOBUX CMMCAIB B3aEMHOI'O BU3HAHHS Ta
BIATIOBIAQABHOCTI, ITaM sITi # 320y TTsI, BIAHOBAIOBAABHOI CIIPAaBEAAMBOCTI Ta IIPABOCYAASL
nepexipHoro nepioay. Ilonpu po3MaiTTa Bi3iit IPaBOBOrO AOCBiAY, CIIIABHA iHTEHIIiS ITOAL-
raAay IparHeHHi IIepeoCMHICAUTH OCHOBHE IINTaHHA $pirocodil mpaBa Ta po3rAsIAATH IIPaBO
He sIK 00 €T Mi3HAHHS a00 TeXHIYHOTO MTAHYBAHHJ, & SIK Te, IO BiAOyBaeThCs 3 Hamu.® 30-
KpeMa, i iaes AFOACBKOI TiAHOCTI — 0CePAS CY9aCHUX IIOAITUKO-TIPAaBOBUX AMCKYCil — Hapasi
IIepeXHMBAE KPU3Y OOIPYHTYBAHHS i IIOTPebye IepeOCMUCAEHHS ITePEAOBCIM He 3 TOUKH
30py HOPM Ta IHCTUTYIIiH, a 3 IEPCIEKTUBU AIOACBKOTO AOCBIAY.

© H. Caroxina, 2019
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Haraais Caroxina. TianicTs. Aemoxparisi. Pisnomanirnicrs (XXIX BcecsiThiit koHrpec
3 dpirocodii mpasa Ta coniaapHOi Ppirocodii)

Anoranis. Orasa XXIX BcecBiTHboro koHrpecy MiskuapopHoi aconianii ¢pirocodiimpasara
corniaapHol pirocodii «I'ipHicTb. Aemoxparis. PisHOMaHITHICTD>, 0 BiaOyBcs y anmnHi 2019 poky
B MicTi ArorjepH (H_IBeﬁuapiﬂ), MicTuTb iHpopMmamnito nmpo TeMy Konrpecy ra fioro akapeMiuny

> MaTtepiaAu ceMiHapy BuaaHi sk 30ipKka crareit Ta eceis: The Experience of Law. Collection of Articles
and Essays, eds. Oleksiy Stovba and Natalia Satokhina (Kharkiv: Publisher Oleg Miroshnychenko,
2019). Oxpewmi cTarTi ony6AaikoBaHi TAKOX y iboMY Xy pHaAi: Aaekceit Ctos6a, “(Mc)mpitaTh npaso:
OIIBIT IPaBOBOit H opupudeckuit,” Girocodisanpasaisazarvna meopisanpasa 1 (2019): 41-56, https://
doi.org/10.21564/2227-7153.2019.1.186441; Haraass CaToxuHa, “OmbIT IpaBa i OIBIT GeCIIpaBUs:
repMeHeBTHYeCKas nepcrektusa,” Qitocodis npasaisazasvmameopisanpasa 1 (2019): $7-70, https://
doi.org/10.21564/2227-7153.2019.1.186444.
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Hatania CaToxiHa

IpOrpamy, BKAIOUHO 3 OCHOBHUMM T€3aMU NA€HAPHHUX A€KI]i}, TEeMaTHKOIO TAHEAPHUX 3aX0AIB Ta
OTASIAOM CIIeI[iaABHOTO ceMiHapy «AocBip mpaBa>. Tpy KOHIIEIITH, HABKOAO SIKHX PO3TOPTAIOTHCS
KAIOYOBi AMCKYCii B cy4yacHiit ¢iaocodii mpaBa Ta coniaabHil pirocoPii, po3rasAaIOThCA Y iX
CYIepeYAMBOMY B3A€EMO3B 13Ky B KOHTEKCTi BUKAHKIB CbOTOAEHHSL.

Karouosi caoBa: XXIX Bcecsirniit konrpec MixxHapoaHOI aconianii ¢pirocodii mpasa Ta
coniaapHOI $pirocodii; riAHICTD; A6MOKpaTisl; pi3SHOMAHITHICTD; IpaBa AIOAMHH.

Hartaabs Caroxuna. AocronncTso. Aemokparusi. Pasnoo6pasue (XXIX Bcemupnbrit
KOHTPecc 10 PHAOCOPHH MPaBa M CONHAABHOM GHAOCOPHH)

Annotanms. O630p XXIX BcemupHoro kourpecca MexayHapoaHoit accoruanuu puaocopuu
IpaBa U CONMAAbHON puaocoPun «AocTouHCTBO. AeMOoKpaTus. PasHoo6pasue>, KOTOPHIi
npoxoAuA B uioae 2019 roaa B ropope Aroneps (IlIBeitnapust), copep>KuT HHPOPMALIHIO O TeMe
Konrpeccau ero akapeMuuecKo IpOrpaMMe, BKAIOUA sl OCHOBHbIE T€3HCHI TACHAPHBIX ACKITH I,
TeMaTUKY ITAaHeAbHBIX MEPOIPHUSTHI i 0630p crennasbHOro ceMurapa «Ompit mpasax». Tpu
KOHIIEIITa, BOKPYT KOTOPBIX Pa3BOPaYHMBAIOTCS KAIOUEBbIE AICKYCCHH B COBpeMeHHO pruaocoduu
IpaBa U COLJMAABHON PUAOCOPHH, PACCMATPUBAIOTCA B HX IIPOTUBOPEYUBOI B3AUMOCBSI3U
B KOHTEKCTE BbI30BOB HAIlIET0 BPEMeHH.

Karouessre caoBa: X XIX BceMupHbIit KOHTpecc MexXAyHapOAHOM acCOIfUAIIUH HAOCOPUHU
[PaBa ¥ COLJHAABHON pUAOCOPHHU; AOCTOUHCTBO; AEMOKPATHSI; MHOTOOOpasHie; IpaBa 4eAOBeKa.

Natalia Satokhina. Dignity. Democracy. Diversity (XXIX World Congress on Philosophy
of Law and Social Philosophy)

Abstract. Review of the XXIX World Congress of the International Association for Philosophy
of Law and Social Philosophy “Dignity. Democracy. Diversity”, which was held in July 2019 in
Lucerne (Switzerland), contains information on the lead theme of the Congress and its academic
program, including the main theses of plenary lectures (“Dignity: An Equality Analysis” by
Catharine A. MacKinnon, “Human Rights Overreach” by John Tasioulas, “The Islamic View of
Humanity” by Azizah Y. al-Hibri, “Replacing the Persecution Condition for Refugeehood” (IVR
Young Scholar Prize Lecture) by Eilidh Beaton, “Rescuing Human Rights: Challenges of Identity
and Pluralism in an Age of Globalisation” by Neus Torbisco-Casals, “Natural Law, Cognitive
Science and Human Rights” by John Mikhail, “Diversity: Importance and Relevance” by Yoshiki
Wakamatsu, “Human Dignity: Challenges, Controversies and Promise” by Heiner Bielefeldt,
Peter Schaber and Simone Zurbuchen), the themes of panel events, and an overview of the special
workshop “Experience of Law”.

The Congress has brought together over 1,300 participants from all over the world around three
key ideas that, like the three dimensions of space, make the concept of humanity voluminous:
dignity, democracy, diversity. Three concepts around which key discussions unfold in modern
philosophy of law and social philosophy were considered in their contradictory interconnection
in the context of the major challenges that they currently face, and may face in the future — from
populist ideologies promoting inequality to radical environmentalism and posthumanism.

Keywords: XXIX World Congress of the International Association for Philosophy of Law and
Social Philosophy; dignity; democracy; diversity; human rights.
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IHOOPMALIA OJ14 ABTOPIB

Peaxoaeria IIPUIMAE AO PO3TASIAY CTaTTi, IepeKAaAH, pelleHsil, orasgan, ingopmariiro mpo
noail y mapusi ¢pisocodii mpasa Ta 3araabHoi Teopii npasa.

CraTTi MaIOTh MiCTHTH HayKOBY HOBH3HY, BpaXOBYBATH IIPOBIAHI CyJacHi ITyOAiKaryii 3 Bia-
IIOBiAHOI IIPOOAEMATHKH I iCTOPIIO 1i pO3IASIAY, BIATIOBIAATH HAYKOBOMY ITPOQIA0 Ky PHAAY.
3 TeKcTy Ma€e OyTH 3pO3yMiAO, SIKY IPOOAEMY IIOCTABAEHO, SIKOIO € MeTa CTATTi T SIKi BUCHO-
BKH 3 [IOCTaBA€HOI IIPOOAEMH 3p06AEHO.

PimeHHs mOAO MOXXAMBOCTI IPUAHATTS AO APYKY 3AIMCHIOETBCS 3 Pe3yAbTATAMH <IIO-
ABIMHOTO CAIIIOr0> pelleH3yBaHH.

ITepeApyK OIryOAIKOBaHUX MaTePiaAiB KypHAAY 3AIMCHIOETHCS TIABKH 3 AO3BOAY aBTOpPA
1 pepaKuii.

ITiaAroTOBKa Ta HOAQHHS PYKONHCY

Pyxonuc mopaeTbcs yKpaiHChKOIO, aHTAIMCHKO0 a60 POCIHCHKOI0 MOBAMU.

Pyxonuc nosuHeH MicTHTH:

1) indopMariito po aBTOpa YKPAIHCHKOIO Ta aHTAifCbKOI0 MOBamHu (TIpi3Buine, iM’s1, IO
0aTbKOBi, HAYKOBHI1 CTYIIiHb, y4eHe 3BaHHS, MiCIle OCHOBHOI poOOTH, [T0CAAQ, TOLITOBA
aApeca, eAeKTpoHHa appeca, Homep Teaedory, ORCID ID);

2) OCHOBHHI1 TEKCT CTaTTi;

3) 6ibaiorpadiro;

4) im’st Ta Ipi3BHIEe ABTOPA, HA3BY CTATTi, AHOTAL}iI0 Ta KAIOYOBi cA0Ba (5S—-10 caiB) Tppo-
Ma MoBamH (yKpaiHChKa, POCifichKa, aHTAIHChKa).

Yest inpopmarist TOBMHHA MiCTHTHCD B OAHOMY darial y popmari .doc abo .docx. Hassa
¢aiiay Mae CKAAAQTHCA 3 ITPi3BUIA aBTOPA Ta MepIUX 3—4 CAiB Ha3BU.

PexomeHpOBaHuUI 00CsIr pykonucy — Bip 20 A0 40 Trc. 3HaKiB (3a IIOTOAKEHHSIM 3 PEAAK-
1i€ro — A0 60 THC. 3HAKIB).

IToas — 2 cm, BipcTym Bip AiBoro kpato — 1 cM, mpudt Times New Roman, posmip mpud-
Ty 14, MibKpsiAkoBuit inTepBaa — 1,5. Bibaiorpadis Ta anoTanii moparorbest mpudTom 12.

MarepiaAn HoAQf0ThCsE eAeKTPOHHOIO nomToio philosophyoflawjournal @gmail.com.

Hamuncannsa anoramii

ITy6aikariist He aHTAICBKOIO MOBOIO CYIIPOBOAKYETHCSI QHOTALIE0 AHTAIICBKOI0 MOBOIO
o6csirom He MeHII K 1800 3HaKiB, BKAIOYAIOUH KAIOUOBI CAOBA; ITyOAiKaIlisi He yKpalHCHKOIO
MOBOIO CYIIPOBOAKYETDCSI aHOTAIIEI0 YKPATHCHKOIO MOBOIO 06csiroM He MeHin sk 1800 3Ha-
KiB, BKAIOYAIOUH KAIOYOBi CAOBA. 3 TEKCTY aHOTALii Ma€ OyTH 3pO3yMiAo, SIKy IpObAeMy IO-
CTaBAEHO, Y YOMY IIOASTAE 0CObOAUBICTD AOCAIAHUIIBKOTO i AXOAY, SIKi BACHOBKU 3po6AeHo
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Ta B YOMY ITOASITA€ iX HAyKOBa HOBU3HA. AHOTAIIiSI AO TIOAEMIYHOI CTAaTTi Ma€ MiCTHTH OIIHC
TTOAEMIYHHX ITO3HITiH.

Odopmaenns 6i6aiorpadii

Bibaiorpadiro He0OXiAHO PO3MILIYBATH MiCASI TEKCTY CTATTi Ta CKAAAATH 3riAHO 3 Jukazo
cmuav: sunocku ma 6ibriozpagia (Chicago style: notes and bibliography). Aus. https://
www.chicagomanualofstyle.org/tools_citationguide/citation-guide-1.html. Askepeaa pos-
MiIfyroThcst 3a aadasitTom. Hasu sxypHaais ckopouysary He moTpi6HO. CIIMCOK BUKOpHC-
TaHHX AKepeA Mae OyTH HappyKoBaHuit 3 Buctymom 0,5 cm. Bibaiorpadist mopaeTnest aaru-
Hunero. Hassu xupuanaamx pxepea HeoOXiAHO II€PEKAACTHU AHTAIMCHKOIO, A B KiHI[I IIOCH-
AQHHS 3a3HAYUTU MOBY OPHTiHAAY, HAIIPHKAQAA,:

Sartre, Jean-Paul. Being and Nothingness: An Essay on Phenomenological Ontology. Kyiv:
Osnovy, 2001 (in Ukrainian).

Haszu axxepea MoBaMu, SIKi BUKOPUCTOBYIOTh AATHHUIIIO, AHTAINCHKOIO He MepeKAaAa-
IOThCSL.

ITicast crivcKy AXepeA AATHHUIIEIO TIOAAETHCS TOM CAMHI CIIMCOK MOBAMH OPHTiHAAY.

IIpaBuaa nuTyBaHHS i IOCHAQHHS Ha AJKepeAa

Y Tekcri cTaTTi MarOTh OYTH AOTPHMAHI 3araAbHi [IPABHAA IIUTYBAHHS I IIOCHAQHHS Ha
BUKOPHCTaHI AXKepeAa 3TipHO 3 Jukazo cmuav: sunocku ma 6ibaiozpadis. ITocraanus Ha
HOPMATHUBHI aKTHU Ta CYAOBI CIIPaBU IIOAAIOTbCS 3TIAHO 3 MDKHAPOAHUM CTHAEM ITUTYBaHHS
Ta OCHAQHHS B HayKoBux po6orax Ockora cmuas (OSCOLA Style). Aus. https://www.
law.ox.oc.ac.uk/sites/files/oxlaw/oscola_4th edu_hart 2012.pdf (C.13-31).

Heo6xiAHO BUKOPHCTOBYBATH IIAPSIAKOBI 616Ai0rpadivHi MOCHAQHHS, SIKi IIOAQIOTHCS
MoBoI0 opurinaay. I'Tia yac HyMepyBaHHs M APSIAKOBUX 610AiorpadivHUX TOCHAAHD IOTPIO-
HO 3aCTOCOBYBAaTH HACKpi3He HyMepyBaHHS B MeXaX ycCiel cTaTTi apabchKuMK IUpaMHL.
ITippsiakoBi 6i6Aiorpadiuni MOCHAAHHS MOBUHHI OyTH HAAPYKOBaHi 3 BUPiBHIOBAaHHSM I10
mupuHi; mpudT Times New Roman, posmip mpu¢ty — 10, mibxpsakosuii inTepsaa — 1,0.

AAsl BUAIACHHS B TEKCTi ITUTAT BUKOPUCTOBYIOTHCS AANKH <« ... >. SIKIO B IUTOBAHOMY
TEKCTi, y35ITOMY B AQIIKH, € iHIIi IIUTYBAHHS Ta iHIIII CAOBA 200 BICAOBH, 10 MAIOTD YI>KHBa-
THCS B AAIIKaX, AOIIIABHO BUKOPHUCTOBYBATH AAIIKM Pi3HOI pOPMH — 30BHIIIHI «...»
i BHyTpimHi “...” LluTaTa, siKa CKAAAQETHCSA 3 ITSTH i 6iAblIe pAAKIB TekcTy (6A0KOBa HUTA-
Ta), IOAQETBCS B TEKCTi 3 HOBOTO psAAKa 12 mpuroM 3 a63aLiHUM BiACTYTIOM 3AiBa AAS
BCi€l IIUTaTH i He 6epeTbc5{ B Aanku. Ilepea OAOKOBOIO LIUTATOIO Ta IIiCAS Hel MAe OAUH
PAAOK BIACTYIIY.

SIxirio aBTOpP CTATTi, HABOASYH ITUTATY, BUAIASIE Y Hill AeSIKi CAOBa, p06HTbc51 cIerjiaAbHe
3acTepexxeHHs, Hanp.: (Kypcus Miit. — C. L).
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