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CranicaaB lleBuyk”

OBMEJXEHHS ITPAB JIIOJAUHU B YMOBAX BIVIHU TA MUPY:
KOHCTUTYIINHUN ACHHEKT

VYkpaina 3apa3 BeJie BiifHy 3 MiJICTyIIHUM BOPOTOM 3a CBOE MalOyTHE, 3a CBOOOY Ta
3a TIpaBa JIOJWHU, 32 MalOyTHE HaIIOi KOHCTUTYLIMHOI aeMokpatii. KoHctuTymii
HIKOJM HE€ CIyTyBalIM IHCTPYMEHTOM 3HHUIIEHHS JepkaBu abo ‘‘cyilugalbHUM
MAaKTOM™’, HABMAKU — IHCTPYMEHTOM 1i 3MIIIHEHHS. 3apa3 sIK HIKOJIM MU MOTPeOyeMO
CWJIbHY YKPaATHCBKY JIEp’KaBy Ta MOTYXH1 30pOHI CUJIU 1100 HAa/IaTH BiJICIY BOPOTY Ta
BUITH Ha AepkaBHUM KopZoH 1991 poky. Jlis nporo Ham noTpiOHa CHIIbHA JEpKaBa,
AKa IpH LboMy i€ y Mexax Koncruryii.

Ha wyac 3ampoBajk€HHSI BOEHHOIO CTaHy, TOOTO 3a EKCTPEMaJlbHUX YMOB,
KOHCTUTYI[IMHI MpaBa TO CBOOOJM MiJIATAI0Th OUIBII CYBOPUM OOMEXKEHHSIM, HIXK 3a
MUPHUX 4YaciB, KOJHM 1X peamizaiis 3IMTOBXYEThCA 3 HEOOXIIHICTIO 3aXUCTY
JIEMOKpaTii, yKpaiHChKOI Jep>KaBH, 1i CyBEpPEHITETY Ta TEPUTOPIAIbHOI HILTICHOCTI BiJl
arpecopa. Pazom 3 muM, y HayKoBii JiTepaTypi 1€ HE MPOBOAMBCS CUCTEMHHUN
JTOKTPUHAIBHUM aHaJ13 KOHCTUTYIIIHUX KPUTEP1iB OOMEKEHD 111010 KOHCTUTYIIHHUX
MpaB Ta CBOOOJ HE JIMIIIE M1/l Yac il BOEHHOTO CTaHy, ajie 1 mij Jac ix peasizalii 3a
YMOB OpJIMHAPHOT0, MUPHOTO (yHKIIIOHYBaHHS KOoHCTHUTYIIII.

OTxe METOIO IILOTO JIOCITIIPKEHHS € aHall3 Jii KOHCTUTYIIIT 32 eKCTPEMaJIbHUX YMOB
y TOPIBHSIHHI 31 3BUYaHUM MHUPHHM 4YacoM, a CaMe€ B KOHTEKCTI 3alpOBa>KECHHSI
0OME>KEHb 11010 KOHCTUTYIIMHUX TIpaB Ta cBoOo. VY il ctarTi Oyne JociimxkeHo, 1)

y 4OMY MOJISITa€ 3MICT IUX OOMEXEeHb, 2) UM 3arajioM MiJUIsraloTh MEBHI MpaBa 1
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CBO0O/IM €KCTPAOPIUHAPHUM OOMEKEHHSIM 3T1IHO 3 KPUTEPISIMU MUPHOTO Yacy, 3) 4u
MOJK€ JIep>KaBa 32 YMOB 3aIlIPOBA/I)KEHHSI BOEHHOTO CTaHy MOPYIIyBaTH caMy CYTHICTb
abo sApo 1UX MpaB Ta cBOOOJ Ta 4) UM Haga€ KOHCTUTYLIS JEp>KaBl MOKIIUBICTH
BUXO/Y 3a 1 MeX1 mij 4ac 30poiHo1 BiANOBIL arpecopy. JdocmimkenHs 6a3yeTbes Ha
ananizl Koncrurymii ta BianoBigHoi npaktuku Koncturyuiinoro Cyny Ykpainu ta
THIIMX KpaiH.

AKcCIOMOI0 € Te, [0 0OMEKeHa JiepkKaBa 3aBX/IU € CUIIBHIIIOW 3a JepKaBy, A€ il
Brnasa He oOMexeHa Koucrtutyuiero. HaBiTh B yMoBax BIHHHM MM 3alUIIA€MOCS
KOHCTUTYIIIHHOIO IEMOKpATI€l0, fKa 3axuinae ceoe. Komm koHCTUTYIIIITHA TIeMOKpaTis
3HAXOAMUTHCS iJT 3arPO30I0 11 ICHYBAaHHSI, KOJIHM CTOITh MUTAHHS BUKUBAHHS JIEPKABU
Ta KpaiHM B YMOBAax BiifHM 3 30BHILIHIM arpecopoM, MOCTAa€ MUTAHHS BHUIPABIaHHS
OUIbLI CyBOpUX OOMEXKEHb Ha IpaBa JIOAMHM, IO HAKIalaloTbCAd JEP)KaBOIO, Ta
MTOCWJICHHSI pOJIl BAKOHABYOI BJIAJIM Ta PE3UAEHTa Yy L1l O0pOTHOI.

CyuacHi Konctutyii po0yisiTh 0COOIMBUIA aKIIEHT HA MOCUJICHHI POJIi MPE3UICHTIB
y mid 0oporebi 3 arpecopom. Hampuxman, y crarri 16 Koncrturymii ®dpanmii
HaroJIOIyeThCd HA TOMY, IO KOJW IHCTUTYIIT PecmyOiiku, He3aleXHICTh Hallii,
IUTICHICT 11 TepuTOpii 400 BUKOHAHHS 11 MI>KHAPOIHUX 3000B’ I3aHb BUSBIISIIOTHCS 1T
CEpHO3HOI0 Ta O€3MOCEePEeIHbOI0 3arpo30l0, a HOpMalbHE (YHKLUIOHYBaHHS
KOHCTUTYI[IMHUX Opra”iB myOJiyHO1 Biaau mnpunuHeHo, lIpesmaeHnt PecnyOmiku
BXKMBA€ 3aXOMdiB, SIKI 3YMOBJIOIOTHCS IIMMH OOCTaBUHaMH, Ticas ODIMiiHUX
KoHCyJbTalii 3 [Ipem’ep-MinicTpom, rojgoBaMu mnajiat, a Takox 3 KoOHCTUTYIIHHOIO
Panoro.! Ili 3axonm MaroTh 6yTH 3yMOBIeHi GaxkaHHAM 3a0e3MEUMTH Yy HAUKOPOTII
CTPOKH KOHCTUTYI[IWHUM OpraHam Jep>KaBHOi BIAU MOXJIMBICTH JIJII BUKOHAHHS
IXHIX 3aBIaHb.

3rinno 3 Koncrurymiero Ykpainu, [Ipe3unent YkpaiHu € TapaHTOM JIep>KaBHOTO
CYBEpEHITETY, TEPUTOPIAIbHOI IIIICHOCTI YKpaiHnu, aoaepxkanHs KoHcturyii
VYkpainu, paB 1 cBOOO/ JIFOJIMHU 1 TpoMaisHUHA (YacTuHa Apyra ctarti 102). Bin ke

BHOCHUTbH 110 BepxoBHoi Pagu Ykpainu monanHs mpo OroJiOIIEHHS! CTaHy BIWHU Ta y

Texte intégral de la Constitution du 4 octobre 1958 en vigueur. URL: conseil-constitutionnel.fr/le-bloc-de-
constitutionnalite/texte-integral-de-la-constitution-du-4-octobre-1958-en-vigueur
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paszi 30poitHOi arpecii mpoTu YKpaiHW MNpuiiMae PIIIEHHS MPO BUKOPUCTAHHS
30poitanx Cun YkpaiHM Ta 1HIIMX YTBOPEHUX BIAMOBITHO JO 3aKOHIB YKpaiHH
BilicbKOBHX (popMyBaHb (dacTuHa nepiua myHKT 19 crarti 106 Konctutyuii Ykpainn),
IpuiMae BIAMOBIIHO JI0 3aKOHY PIIISHHSI MPO 3arajbHy a00 YaCTKOBY MOOLII3AIlIIO0 Ta
BBEJICHHS BOEHHOTO CTaHy B YKpaiHi a00 B OKpeMHX ii MICIIEBOCTAX y pasi 3arpo3u
Hamaay, HeOe3MeKH Jep KaBHIM He3aleKHOCTI YKpaiHu (4acThHa mepiia MyHKT 20
crarri 106 Koncruryuii Vkpainu).? V KoHcTurynii YkpaiHm Hemae KOmHHX
MOJIOJKEHb, sIKI O BKa3yBaM Ha Te, 10 [Ipe3unenT Ta iHII Opranu Aep>kKaBHOI BJIaIU B
YMOBaxX BOEHHOTO CTaHy 3HaXOASAThCS I03a J1i 0OOMEXEHb Ha 3/1MCHEHHS Jep KaBHOI
BJIa/I1, 1110 HakJanawTbesd Koncturyieto. ToOTO HaBITh y eKCTpEMaIbHUX yMOBaX Jiis
Ta YWHHICTh KOHCTUTYLIMHUX MOJOXEHb HE MOXYTh OyTH NPU3YNHHEHI, JepKaBHA
BJIa/1a MOBUHHA JIATH 3riAHO 3 KoHCcTHTYLIETO.

Axne tak Oys0 He 3aBXa4. BinoMuii TEOpETUK KOHCTUTYLIIMHOIO MpaBa Ta aroJioreT
HanucTchkoro pexkxumy y Himeuuuni K. IIImitt y cBoiii po6oTti “Ilomituuna Teonoris’”
BKa3yBaB Ha Te€, L0 CyBEPEH — 1€ TOM, XTO BU3HAYa€ BUHATKH B €KCTPEMAJIbHUX
yMOBax (0 SIKMX BIJHOCSThCS HaA3BUYaiiHui 1 BoeHHuM cran — C. III.), a
HAJ[3BUYANHUIA CTaH Yy Jep>KaBi MO CYTI 3amepedye HasBHICTb CTaHy HOPMAaJIbHOTO,
OpAMHAPHOr0, TOOTO MPABOBOrO IMOPSIKY, ToMmy Necessitas non habet legem
(MOpYIIEHHS 3aKOHY BHIIPABAaHO HeoOXimHicTio).® OronomeHHs Haa3BHYaHOIO
CTaHy € PpIIIEHHSAM TMOJITHYHUM, 1 TOMY 3 MOMEHTY IIbOTO TMPOTOJIOIICHHS
HEBIJIBOPOTHO BIIKPUBAETHCS NUISIX JJIs1 TOJITUYHUX, a HE FOPUAUYHUX PillIeHb. ToMy
0coba, sika Ma€ MOBHOBA)KEHHS OrOJIOLIYBAaTH TaKWW CTaH, TOOTO XTO MPOrOJIOLIy€e
Takui “BUHATOK”, 3IMCHIOE CYBEpPEHHY BJIQy 11032 Ta HAJl 3aKOHOM, a TaKOX 1 Ha
Konctutymiero sk mpaBoBuM akToMm.? ToOTO mi€ 1m03a KOHCTUTYLIMHHMX OOMEKEHb.
Taxa Teopist Oysia HIYMM 1HIIUM, SIK OOIPYHTYBAaHHSM y3yprauii Bnaau A. I'itiaepom y

pe3yibTarti kpaxy Belimapcbkoi PecriyOumiku, e cyBepeH (¢ropep) 311HCHIOBaB CBOIO

2 Koncmumyuyisa Yrpainu 6io 28 uepsus 1996 p. (3i 3m. i 0on.). Bioomocmi Bepxoenoi Paou Yrpainu (BBP), 1996, Ne 30,
cr. 141. URL: https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text

3 Carl Schmitt, Political Theology, Four Chapters on the Concept of Sovereignty, trans. George Schwab (Chicago:
University of Chicago Press, 2005), 115.

4 Dorsen, Norma, Michel Rosenfeld, et al., Comparative Constitutionalism, Cases and Materials, 3rd edition (St. Paul:
Thomson/West, 2016), 1537.
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BJaJy B YMOBax IOCTIHHOTO HaJ3BMYAlHOTO CTaHy, TOOTO IM03a KOHCTUTYLIMHHUX
0OME>KEHb.

Kouctutyuis CIIA Hamae AOCTaTHRO YITKY BIAMOBIAL IS YCiX ‘‘BIMCHKOBHX
JTUKTATOPIB” Ta TEOPETUKIB y3ypIiallii By — y BUMAAKY HaJ3BUYaHUX CUTYyalliii, 32
YMOB BOEHHOTO Ta HAJ3BHUYAMHOTO CTaHy — HEMPUITYCTHUMO OYyIb-KOMY BiIXWIISITHCS
BiJl KOHCTUTYIIHHUX TI0JIO)KEHB, HEMAE CTEIIATbHIX KOHCTUTYIIIHHUX TIOJIOKECHB JIJIS
TaKUX CUTyalliil. €arHe KOHCTUTYIIHHE BUKJIIOYEHHS 3 IIbOTO MPaBUJiIa, 110 32 YMOB
HAJA3BUYANHOI CUTyalii Moke OyTH NMpu3ynHHEHA Mporenypa “habeas corpus” y
BUIAAKY “moBcTaHHs” abo “Bropruenns” (Crarrs 1, wactuna 9, momoxeHHs 2).°
Pazom 3 num, BepxoBuuii Cyn CIIA me y 1866 pori 3a3nauuB y crpasi Ex Parte
Milligan: “Kounctutymis CILIA € 3aKkoHOM JJisl IIPABUTEIB Ta JIFOJICH PiBHOIO MIpPOIO
I1]] Yac BIMHU Ta MUPY, Ta MMOKPUBAE yCi1 cPepH 3aXUCTy IJIs YCiX KIIACIB JI0JIeH Ha BCi
yacu Ta 3a ycix obcraBun’®.

SIk caynrHO MOMITHB JopA ATKiH y OKpeMilt mymili y cripasi Liversidge v. Anderson,
o Oyna po3rsinyTta [lanatoro JlopaiB Cnonyuenoro KopomiserBa y 1940 pori, Ta
CTOCyBaJlach NOBHOBakeHb KaOiHeTy MIHICTpIB BXKMBATH yCi HEOOXI1JIHI 3aXOAH 32
YMOB BIffHHM, Yy TOMY YHCII 32 PaXyHOK MOCJIA0JEHHS TapaHTii (QyHIaMEHTaJIbHUX
npas, “y i Kpaiti i yac 30polHOI CyTHYKHM 3aKOHU HE MOBYaTh. BOHM MOXKYyTh OyTH
3MiHEHI, aJle BOHU KaXXyTh TIE€IO K CaMOI0 MOBOIO SIK IT1]1 4ac BIiHU, TaK 1 i1 4ac MUPY.
S mpoTecTyro, HaBITh SIKIIO S 1 OMMHUBCSA y MEHIIIOCTI, MPOTH BY3bKOi HOPMATUBHOI
KOHCTPYKIIIi, 1[0 HaJa€ HEKOHTPOJbOBAaHY Biaay MIiHICTpy MOMIIIATHA JIIOACH 0
B’ si3HMII.”’

KoHctutyii kpaiH cBiTy, A0MyCKar4un 0OMEKEHHS IIpaB, y TOMY YHUCII 1 i 9ac il
BOEHHOT'O CTaHy, BCTAHOBJIIOIOTH CYBOPI BUMOTH JI0 3aKOHIB, 1110 iX 00MEXYIOTb, 11100
rapaHTyBaTU JIOJUHI 3MOTY KOPHUCTYBaTHUCh CBOIMH TIIpaBaMd, HE TOPKAIYHCH

CYyTHOCTI, ‘“‘sapa” TpaBa Ta YCYHYTH HeOe3NeKy HeOOIPYHTOBAaHMX OOMEXEeHb 3i

SConstitution of the United States. URL: https://www.senate.gov/about/origins-foundations/senate-and-
constitution/constitution.htm

6 Ex Parte Milligan, Supreme Court (United States), 71 US. 2, 4 Wall.2 (1866). URL:
https://supreme.justia.com/cases/federal/us/71/2/

"Liversidge v Anderson and Another [1942] AC 207; p. [1941] 3 AIll ER p. 338. URL:
https://learninglink.oup.com/static/5c0e79ef50eddf00160f35ad/casebook_21.htm
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CTOPOHM OpraiB BIaau®. 3BUYANHO, MO0 y IBOMY 3B’S3Ky IIOCTAE IUTaHHS OO0
KPUTEPIIB KOHCTUTYIIHHUX OOMEXKEHb Ha MpaBa JIOJWHU K Y MUPHHUI 4Yac, Tak ¥ B
yMOBaX BOEHHOTO CTaHy, SKHI 3apa3 3alpoBayKeHW B YKpaiHi. 3ampoBaKeHHs
O1IBIIT CYyBOpHX OOMEKEHB Ha IpaBa JIFOJUHU IT1/1 4YaC BOEHHOTO CTaHy IMOBUHHO OYTH
30a7aHCOBaHUM 3 KOHCTHUTYIITHOIO BHMOIOIO [0 JEpXaBU MIATH 3TIAHO 3
KOHCTHUTYIII€10, 00 HEMPOTIOPITIHI 0OMEKEHHS, IO HiBEIIOIOTH SIPO KOHCTUTYIIIHUX
npaB MPHU3BOISATH O TOTO, IO JEpXKaBHA BJIaJla BHie 3a MeXi, 10 BCTAaHOBJICHI
KOHCTHUTYIIIEIO.

['onoBHUM KpuTepieM ab0 OCHOBOIO JOKTPUHU OOMEKEHHS JEp>KaBHOI BIIau
KOHCTUTYIII€I0 € KOHCTUTYIIMHI MpaBa Ta CBOOOIM, IO MAIOTh (PyHIAMEHTAIbHUN
xapaktep. KoHcTtutyuliiHi mnpaBa Ta CBOOOJM € OCHOBOK KOHCTUTYIIIMHUX
MPaBOBITHOCHH M1k JEP>KaBOIO Ta JIIOJAUHOK0. Y IIbOMY B3a€MO3B’S3KY POJIb JIFOJIUHU
1 TPOMaJSIHUHA TMPOSBISAETHCA SIK iX HOCIA, a OOOB’SI30K JEpKaBU MOJSATae y ix
YTBEPKEHHI Ta 3a0€3MEeUEHHI Yepe3 CUCTEMY JIEPKAaBHO-TIPABOBUX 3ax0A1B. Lo iero
BUIIOCTI KOHCTUTYIIMHUX TMpaB Ta CBOOOJ HAMOUIBII IMOBHO MOXHA IMepeaaTH
MOJIOKEHHSAMU 4YacTUHU TpeThoi cTtaTTi 1 OcHoBHOro 3akony ®PH 1949 poxky:
“...OCHOBHI TpaBa JIIOAUHU O00OB’S3KOBI JJII 3aKOHOAABYOI, BUKOHABYOI Ta CYyJA0BOL
BIIAJH K O€3I0CEpeNHbO Aitoue npaso.”? OOMekKeHHs IOAO0 3AiiICHEHHs BIaIy, 110
HAKJIAJAal0ThCsl TpaBaMU JIIOJIMHU, CTAHOBJIATH CaMy CYTHICTb, TOJIOBHY 1JI€lO
KOHCTUTYIIIHHOTO PEryJioBaHHs, il BUIOCTI y MPaBOBIA CUCTEMi 3 METO TapaHTIi
CBOOOIH.

Ile cTBepKEHHS € aKCIOMAaTUYHUM Y MUPHUX YMOBax, TOOTO 32 YMOB BiJICYTHOCTI
OyIb-sSKHX KpHU3, TOOTO 3a BIICYTHOCTI €KCTpeMallbHUX YMOB. Ha TeopeTuunomy piBHI
BHUJILJISIIOTh TPU THITH €KCTPEMAJIbHUX YMOB, a caMe: 1) ToB’s13aHi 3 HACHJILCTBOM YU
3aCTOCYBaHHSAM CWIY (BOEHHUH CTaH, BiliHa, 30pOiiHE MOBCTAHHS TOIIO); 2) MPUPOJIHI

Ta TeXHOreHHi karacTpodu; 3) momiTuuni Ta ekoHoMiuni kpusu.'® Kpuszosi ssuia

8 KoncrurywiiiHe npaso: mijpyyHuk, 3a 3ar. pea. M.LKoswo6pu, (K.: BAITE, 2021), 200.

°Grundgesetz fiir die Bundesrepublik Deutschland.URL.: https://www.gesetze-im-internet.de/gg/BIJINR000010949.html.
10 Oren Gross, Ni Aolain, Fionnuala D., Law in Times of Crisis: Emergency Powers in Theory and Practice (American
Society of International 2007 Certificate of Merit for Creative Scholarship); Oren Gross, Fionnuala Ni Aolain, “Law in
times of crises: emergency powers in theory and practice”, Cambridge Studies in International and Comparative Law,
(Cambridge University Press, November 2006): 5.URL: https://ssrn.com/abstract=975291
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HEMUHYY€ TPU3BOAATH O MOCUJIEHOTO CYCIUIBHOIO 3aMUTy Ha “MIlHY pyKy , TOOTO
MOCHUJICHHS BJIaJId y O1K aBTOpUTapU3My Ta “‘BINCHKOBOI IUKTaTypHu’, IO MPU3BOJIUTH
a0 toro, konmu KoHCTUTyISI BXK€ HE MOXXE€ BUKOHYBATH CBOIO TOJIOBHY pOJIb —
oOMEXEHHs JepaBHOI Biagu. Taka cuTyallis HENPUITyCTUMA, OCKIIBKH KPHU30BI
SBHILA HE MOXKYTh CIyTyBaTH OOTPYHTYBaHHSM /il JepKaBHOI BIIAIH 1032 MEXaMU
Konctutyii.

Sk 3a3Hayae ykpaincbkuid qocnigHuk O. BoJIsSHHIKOB, Yy Cy4acHii MpaKTHUIll MOKHA
BUUTUTH TPU TUIH IHCTPYMEHTIB PUCTOCYBAHHS JI0 eKCTpeMalbHUX yMOB: 1) leges
ex ante, To0To BU3HAUCHI 3a37a1eT11b (1epeadaueHi 3aKoHaMU BUHSTKH, Tiepen0aydeHi
KoHcTHTyIi€I0 1 3aKOHAMU PEXUMH HAJI3BUYalHOTO Ta BOEHHOTO CTaHy); 2) leges
latae, ToOTO IHCTPYMEHTH, IO HPUHUMAIOTHCS ITiJ Yac Jii eKCTPEeMalIbHUX YMOB,
BUXOJAYM 3 iX I1HTEHCHBHOCTI, XapakTepy Ta 3arpo3, aje y BCTAaHOBJIECHHUX
KoHcTuTymi€ero 1 3aKOHOAAaBCTBOM paMKax (THUMYacoBE CIIELiaIbHE 3aKOHOJABCTBO,
CHeCIliaJIbHI CEeKTOpalabHI pekumu) Ta 3) leges ex post, ToOTO 3akoHOMaBUI
IHCTPYMEHTH, 10 MPUIMArOThCS 3a EKCTPEMaJIbHHUX YMOB 11032 3a3AaJierisib
BCTAHOBJIEHUX KOHCTUTYLIMHHUX YM 3aKOHOJIABUMUX PAMOK, 1 5Kl JIETITUMI3YIOThCS YH
BU3HAIOTHCS HEKOHCTUTYIIMHUMH TICIs HOpMamizamii curyamii (cremiaibHi
cextopanbHi pexumu).tt Cnig 3asnauntn, mo Koncruryniero Ykpainu nependadena
MO>KJIUBICTh 3alPOBAXKEHHS PEKMUMIB HaJA3BUUAWHOTO YU BOEHHOIO CTaHy, PO LIO
WIeThCsl B YaCTUHI ApyTii ctarti 64, mynkTi 31 yactunu nepioi crarti 85, myHKTI 19
YacTUHU Nepioi ctaTTi 92, nyHkTi 21 yactunu nepuioi ctarti 106 Ta yacTuH1 Apyrii
crarti 157 Konctutynii Ykpainu,*? 10610 cama Koncturynis nepenbagac MOKINBICTE
MPUCTOCYBAHHS JI0 EKCTPEMaJbHUX YyMOB 0€3 HEOOXITHOCTI BHUXOJy OpraHiB
Jep>kaBHOI Biaau 3a ii Mexi. Llei acmekT € mayke BaXJIMBUM IIOJAO0 BH3HAYCHHS
KOHCTUTYIIIHHOCTI 0OMEXEHb 1010 MPaB JIOAUHU B YMOBAaX BOEHHOTO CTaHy, TOOTO
A1l Jep’kaBu MO0 €PEeKTUBHOI BIJCIYI arpecopy, 10 BTUIIOIOTHCA Y BCTAHOBJICHHI
3aKOHO/IABILIEM O1JIbIII CYBOPUX OOMEXKEHB, HIK Y MUPHUH Yac, MalOTh JIETITUMHY METY,

aJie 32 YMOB BI/IMIOBITHOCT] KOHCTUTYIITHUM KPUTEPISM ITUX OOMEKEHb.

"Onexcanap Bojsunikos “KOHCTHTYIIOHAI3M B €KCTpEeMabHUX yMOBAX: YCTAHOBYA i BCTAHOBJICHA BJaJa B KPH30Bi
nepiofan.” Yrpaincokuil waconuc koncmumyyiinozo npasa. 4 (2021): 31.
12 Koncrurynis Ykpainu Big 28 uepsus 1996 p.
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Ilepenik aOCOMIOTHUX TIpaB, TOOTO THUX, SKI HE MIJIATAIOTh OOMEXKEHHSM, Y
CyYaCHUX KOHCTUTYIIIMHUX CHUCTEMax € Ay>Ke By3bKuUM. Lle ckopilie BUKIIOUEHHS 3
MpaBuja, HXK OCHOBHE MPABWIIO: TIPABO HA TMOBAry J0 JIFOJCHKOI TiaHOCTI, 3a00poHa
pabCcTBa Ta HEJIOJChKE TTOBOJKEHHS, KaTyBaHHS, @ TAKOXK MPABO HA KUTTS Y BUTJISAI
3a00pOHU CMEPTHOI KapH SIK BUy TIOKapaHHS Y MUPHHUI Ta BOEHHUN Yac.

CydacHa JOKTpMHA KOHCTUTYIIMHHX TpaB, 1o Oyna chopmoBaHa micis Jpyroi
CeiToBoi BIffHM y Jpyrid moJoBuHI XX CTOMTTS 0a3yeTbCs Ha JABOX
(yHIaMEHTaIBHUX KOHLEIIIAX: 00CAT KOHCTUTYIIHHKX IpaB Ta ix oOMexennsx.'? Sk
3a3Hayvae rnpodecop A. bapak, 00csAT KOHCTUTYIIHHUX MPaB PO3MOBCIOJIKYETHCS HA TY
chepy, AKa X OXOIUTIOE, MO0 iX 3MICTY Ta OOMEXEHb, 1 MOXKe OyTH 3MIHEHUH JIHIIIC
Yyepe3 BHECEHHS BIJIMOBIAHUX KOHCTUTYLIMHUX 3MiH, OOMEXEHHSI Ha KOHCTUTYIIIMHI
mpaBa — 1€ KOHCTUTYLIMHI YMOBH, 3a SIKAX Il TIpaBa MOXYTh OyTH MaKCHUMaJIbHO
MOBHO peanizoBaHi. [li ymoBHM 0a3yl0ThCs Ha TOJOXKEHHSIX MO0 OOMEKEHb
KOHCTUTYIIHHUX TMpaB (EKCIUTIUTHUX a00 IMIUTIIUTHHX), 1 JO3BOJSIOTH OOMEXKUTH
KOHCTHUTYIIIMHI ITpaBa Ha M1JCTaBl MJIKOHCTUTYIIHHUX HOPM (3aKOHY a0 3arajibHOTO
npaBa). BUIBIIICT, KOHCTUTYLIMHUX MPaB € BIAHOCHUMHU, & HE a0COIIOTHUMH, TOOTO
IT1JIJIATal0Th 0OMEXEHHSIM, BOHM MAIOTh SPO, SIKE HE MOXKe OyTH 0OMEKEHUM, TI€ SJIPO
e abcomoraum.’* Omxe, AP0 KOHCTHTYLIMHMX IIpaB, fKi He € abCOMIOTHHMH
(aOCONMOTHUMHU MpaBaMH € JyKe€ OOMEKEHA KIJIbKICTh Y CyYaCHUX KOHCTUTYLIMHHX
CUCTEMax — MPaBO Ha TIAHICTh, 3a00pOHA TOPTYp Ta MPABO HA JKUTTS) HE MiJIsITae
KOJHUM OOMEKEHHSM, SIK 1 a0COJTIOTHI MpaBa.

Jly’xe BaXJIMBUM KPUTEPIEM, IO MOXOAUTH 3 KOHCTUTYIN Ta MPAKTUKUA OPraHiB
KOHCTUTYIIIHOT FOPUCAMKIIT CydacHUX JIEpPKaB, € T, IO Jep>kaBa MPU BCTAHOBJICHHI
0OMeK€eHb, HE MOXE MOPYUIYyBaTH CYTHICHMM 3MICT KOHCTUTYLIHHOIO MpaBa, TOOTO
Horo smpa, SK€ HE MUIIATAE KOJHUM 3aKOHOJABYMM OOMEKEHHSM 3 METOIO
KOHCTUTYILIIMHOTO 3aXMCTy CBOOOJM Ta aBTOHOMIi 1HIMBIAA. SIK CIYIIHO 3ayBaxKye

npodecop M. CaBuuH, CYTHICHHUU 3MICT MpaBa MOJATa€ y HAasIBHOCTI WOTrO HOCIA

13 Gerhard Van der Schyff, Limitations of Rights: A Study of the European Convention and the South African Bill of
Rights (Wolf Legal Publishers, 2005), 11.

14 Barak Aharon, Proportionality In The Oxford Handbook of Comparative Constitutional Law. (Oxford: Oxford
University Press, 2013), 739.
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HEOOX1IHMX €JIEMEHTIB, K1 Jlajli WOMYy 3MOTYy peali3yBaTH CBO1 JOMaraHHs 100
npeaMera Ccy0’€KTUBHOTO IMyOJIYHOTO TIpaBa, y HEIOMYCTUMOCTI JIOBUIBHOTO
BTPYYaHHsI, 0 MaJIK O HACIIIJIKOM JUIsl HOTO HOCIS TaKi ICTOTHI EPENOHH ado0 B3araii
YHEMOYKJIMBJIIOBAJIU JIOCATHEHHS 1ije (poro Hocis). ™

KoucTutyiitHi npasa, siki He € a0COMIOTHUMHU, MUIATAIOTh 0OMEKEHHIO 3aKOHOM,
1 caMe y IIbOMY € TOJIOBHA i7iesl 3aIPOBaKEHOT KOHCTUTYIIIHHOT CKapry — MepeBipKa
OpraHoOM KOHCTUTYIIMHOT FOpUCIUKINT ITUX oOMexeHb. KoHcTuTymis Ykpainu 3akiaia
MOKJIUBICTH OOMEKEHHS 3a IOIOMOTOI0 3aKOHY 0aratboX MpaB JIOWHU 32 HASSBHOCTI
MEBHUX TMIJCTaB: MPaBO Ha CBOOOJY AYMKH Ta CJIOBA, Ha BUIbHE BHUPAXKEHHS CBOIX
MOTJISIZIIB Ta MEPEKOHAHb MOXKE OyTH OOMEXEHO 3aKOHOM 3 METOK 3aro0iraHHs
3aBOPYIICHHSIM YW 3JI0YMHAM, ISl OXOPOHU 37I0POB’Sl HACEICHHS, I 3aXUCTY
penyTailii abo mpaB IHIIUX JIOACH, JJiA 3amo0iraHHs pO3TOJIONIEHHIO 1HGOpMAIIii,
oJiep>KaHOI0 KOH(IIEHUIHHO, a00 sl MIATPUMAHHS aBTOPUTETY 1 HEYIEPEIKEHOCTI
npaBocyaas (dactuHa TpeTs cT. 34 Konctutyuii Ykpainu), mpaBo Ha CBOOOIY
CBITOTJIAy Ta BIPOCHOBIJAHHS — B IHTEpECax OXOPOHU TPOMAJCHKOTO MOPSAKY,
3I0pOB’S 1 MOpPaJbHOCTI HAaCEJEHHs a00 3axXUCTy MpaB 1 CBOOOJ IHIIMX JIIOJEH
(wactuna npyra crt. 35), mpaBo Ha CcB0OOOQY OO’€IHAHHS y TOJITUYHI MapTii Ta
IpOMAJIChKI OpraHizaiii — B I1HTepecax HAaIllOHAJbHOI O€3MeKM Ta TIPOMAJCHKOIrO
MOPSIZIKY, OXOPOHU 3/10POB’sl HAaceJeHHsI ad0 3aXUCTy MpaB 1 CBOOOJ 1HIIMX JIFOJAEH
(4acTuHa nepma ct. 36) i Tak gami.'®

Koncturyniiinuii Cyn YkpaiHu y CBOIX pIIIEHHSX 1€ HE PO3BUHYB JOKTPUHY
KpUTEPiiB 0OOMEXEHB TIpaB JIOJUHU B YMOBAaX BOEHHOTO CTaHy, ajié BCTAHOBHB TaKi
KpUTepii JAJIE MUPHOTO 4Yacy y CBOid mpakTuill. KpiM Toro, € Bxe IliKaBUM JOCBIJ
BU3HAUCHHS KOHCTUTYIIIMHOCTI 3aKOHOJAaBYMX OOMEXeHb B YMOBax (PiHAHCOBO-
E€KOHOMIYHOI KPH3H, 110 TMOB’s3aHa 3 COIIaIbHO-€KOHOMIYHUMH KOHCTHUTYIIHHUMH
TIpaBaMH.

o 2018 poky Koncruryuiitnuii Cyn Ykpainu TJyMauuB YaCTUHY TPETIO CTATTi 22

AK TaKy, 10 3a00POHsIIa IEPEPO3NOAIIATH (PiHAHCOBI PECYPCH JIEPKABU Ha COIlANIbHI

15 Muxaiino Casuun , Iopisuanvhe koncmumyyiiine npago. HaguansHuii nocionux. (Kuis: I0pinkom Iarep, 2019), 147.
16 Koncrurynis Ykpainu Bia 28 uepsus 1996 p.
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IporpaMu B yMOBaX €KOHOMIYHO-(h1HAHCOBOI KPHU3H, 1110 OYJIb-SIKE€ 3BYKEHHS IpaB 1
cB000/1 € 00MEXKEHHSIM, 1110 3a00poHeH0 KoHCTUTYITI€0. 3T1THO 3 YACTHHOIO TPETHOIO
ctarti 22 Koncruryii Ykpainu, npu NpuiHATTI HOBUX 3aKOHIB a00 BHECEHH1 3MiH /10
YUHHUX 3aKOHIB HE JIOMYCKA€ThCS 3BY)KEHHS 3MICTYy Ta 0O0CATY ICHYHOYHMX IIpaB 1
cB00O/A. 3BYXKEHHsS 3MiICTy Ta 00cary mpaB 1 cBoOOJ € ix oOMmexxeHHsSIM (ab3all
YeTBepTUH MIAMYHKTY 5.2 mMyHKTY 5 MoTuBYBaibHOI yactTunu Pimenus KCVY Binx 22
BepecHa 2005 poxy No 5-pm/2005).Y, a Taki 0OMEXEHHS, 3TiHO 3 HOIEPEIHIM
nigxogom KCV, 3aboporeni Koncturyiiero.

[leprri 3MiHM TaKOTO ILOIO KOHCEPBATUBHOTO MiAXOAY BiaOyucs 26 rpyaus 2011
POKY, KOJIU Yy cTipaBi 1mo/0 BianoBigHocTi KoHcTuTymii Ykpainu (KOHCTUTYIIHHOCTI)
nyHkTy 4 po3auty VII “ITpukinuesi nonoxenHs” 3akony Ykpainu “Ilpo JlepxaBHuii
oromker Ykpainu Ha 2011 pik” Ne 20-pn/2011, Konctutymiitnuit Cyn Ykpainu
JIHII0OB BUCHOBKY, IO MPAKTUKA JIEP>KaBU L1010 PO3MOLITY OOMEXKEHOT0 (DIHAHCOBOTO
pecypcy Ha (iHAHCYBaHHA COLIAJIBHUX TMporpaM y “pydyHOMYy pexumi” €
KOHCTUTYIIIHHOIO, a came npaBo Kabinety MiHicTpiB YKpainu, sike HaJaHO 3aKOHOM
Vkpainu “Ilpo JlepxaBuuii 6roxeT Ykpainu Ha 2011 pik”, BU3HaYaTH MOPSJIOK Ta
PO3MIp COLIATBHUX BUIUIAT BUXOMSYM 3 HASBHOTO (DIHAHCOBOTO PECYpCy OIOIKETY
IlenciitHoro ¢ouay YkpaiHu, a mpuHUMI 30aJaHCOBAHOCTI OIOMXKETYy € OJHUM 3
BU3HAYAJIBHUX TMOPS 3 MPUHLIMIIAMH CHPABEAJIMBOCTI Ta MPOMOPLIIHOCTI
(po3MIpHOCTI) y [ISUIBHOCTI OpTraHiB JIep>KaBHOI BIIaad, 30KpeMa B TpOIeci
iATOTOBKH, IPUHHATTS Ta BAKOHAHHS J€PKABHOTO OIOKETY Ha MOTOYHUM pik. '8

JlokopiHHI JOKTpUHAJIbHI 3MiHU BiaOymucs y 2018 pori, konmu Koncturymiiuuia
Cyn VYkpainu 3BepHYB yBary Ha Te, 10 cTaTTsi 22 Mmictutbest y po3aim |l “Tlpaga,
cBOOOIM Ta OO0OB’SI3KM JOAUHU 1 rpomaasHuHa” Konctutymii YkpaiHu 1 B Hiid

chopMyJIbOBaHO 3arajibHy BHMOTY UHIOJ0 3aKOHOJABYOTrO OOMEXEHHS YCiX

VPimennsa Konctutyniiinoro Cyay Ykpainu y crpapi 3a KOHCTHTYLIHHAM IOAAHHAM 51 HapoaHOro AemyTaTa YKpaiHu
mozo BignoBigHocTi KoHcTuTyii YKpainu (KOHCTUTYIIHHOCTI) MOJ0KEHb cTarTi 92, myHKTy 6 po3aimy X "Ilepexinni
MOJIOkKeHHA" 3eMeNbHOT0 KOACKCY YKpaiHu (cripaBa Mpo MOCTilHe KOPUCTYBAHHS 3eMeIbHUMH AinssHkamMu) Ne 5-pri/2005
Bim 22 Bepecus 2005 poky. URL: https://zakon.rada.gov.ua/laws/show/v005p710-05#Text

18 Pimenns KCY y cnpapi 3a KOHCTUTYLIHHUMH OJaHHAMEU 49 HAPOJHUX JlenyTaTiB YKpainu, 53 HapoJHUX JeNyTaTiB
VYxpainn 1 56 HapogHUX AemyTaTiB Ykpainu mo/o BiamosigHocti Konerutymii Ykpaian (KOHCTUTYIIIHHOCTI) MyHKTY 4
posniny VI "IIpukinnesi nonoxenus" 3akony Ykpainu "lIpo [lepxasanii Or0pket Yrpaian Ha 2011 pix"

URL.: https://zakon.rada.gov.ua/laws/show/v020p710-11#Text
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https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#n4233

KOHCTUTYIIWHUX TMpaB 1 cBOOOJ, TOMY TOJIO)KEHHS YaCTHMHHM TPEThOi M€l CTATTI
HEOOX1THO IHTEPIPETYBATH Y B3a€EMO3B’SI3KY 3 MOJOKEHHSIMU YaCTHH MEPIIoi, Ipyroi
cTaTTi 22, yacTUHU nepioi ctaTTi 64, actrHu nepimoi ctarti 157 OcHOBHOTO 3aKOHY
VYKpainu 1 ¢l po3yMITH SIK TaK, IO PU yXBaJICHHI HOBUX 3aKOHIB 200 BHECEHH1 3MiH
70 YMHHUX 3aKOHIB HE JIOMYCKA€ThCSA 3BY)KCHHA 3MICTy Ta OOCITY 1CHYIOYHX
KOHCTUTYIIIHHUX TIpaB 1 CBOOOJ JIFOMWHM, SIKIO TaKe 3BYKCHHS TPHU3BOAUTH 0
MOpPYIIEHHS X CYTHOCTI (ab3an AecsiTUi MIAMYHKTY 2.2 MyHKTY 2 MOTHBYBAJIbHOI
yactunu Pimenns Koncturymitnoro Cyny Ykpaiau Bin 22 tpas 2018 poky Ne 5-
p/2018).19

3BY>KEHHSI 3MICTY Ta 00CATY ICHYIOUMX KOHCTUTYLIMHHUX MpaB 1 CBOOO JIFOJAUHU €
iXx oOMexeHHsIM, a OoOMexeHHsI nomnyckaroTbes Konctutyiiero. BepxoBna Pana
VYKpaiHu TOBHOBa)XHA YXBaJlOBaTH 3aKOHHW, III0 BCTAHOBIIOIOTH OOMEXKEHHS,
BIIMOBIJTHO /10 TAKUX KPUTEPIiB: “O0MEKEHHS 1I0A0 peaizallii KOHCTUTYLIMHUX MpaB
1 cBOOOA HE MOXYTh OYTH CBaBUIBHUMHU Ta HECIpPaBEIJMBUMHU, BOHHU MalOTh
BCTAHOBJIIOBATHUCS BUKIIOYHO KOHCTUTYIIEIO 1 3aKOHaMHM YKpaiHu, MEpeciiiyBaTu
JIETITUMHY METYy, OyTHU OOYMOBJICHHUMH CYCIUIBHOIO HEOOXIIHICTIO JOCSITHEHHS M€l
METH, MPOMOPIIHHUMHA Ta OOTPYHTOBAaHMMH, y pa3i OOMEKEHHS KOHCTUTYIIIITHOTO
mpaBa abo CBOOOAM 3aKOHOAABELb 3000B’S3aHUI 3amMpPOBAUTH TaKe IMPaBOBE
PETYJIIOBaHHS, SKE€ acTh MOXKIMBICTH ONTHUMAJIBHO JOCATTH JICTITUMHOI METH 3
MIHIMQJIBHUM BTPYUYaHHSIM y peaizallito [boro npasa abo cBo0OIM 1 HE MOPYIIyBaTH
CYTHICHMI 3MICT Takoro mnpasa’ (a03anm Tperik miamyHkry 2.1 mnyHKTy 2
MoTUBYBabHOI yacTuHu Pimenns Koncturymivinoro Cyny Ykpainu Big 1 uepBHs
2016 poxy Ne 2-pm/2016 y cmnpaBi mpo CynOBHUM KOHTPOJb 3a TOCHITaNI3alli€l0

HeJlie3aTHUX 0ci0 10 IICHX1aTPUUHOTO 3aKiamy).2

19 Pimenns KCVY y cropaBi 3a KOHCTUTYUiiHMM HOJAaHHAM 49 HApOIHMX JEMyTaTiB YKpaiHM MIONO BiANOBigHOCTI
Koncrutynii Ykpainu (KOHCTUTYIIHHOCTI) yHKTY 12 posniny | 3akony Ykpaiam "I[Ipo BHeceHHs 3MiH Ta BU3HAHHS
TaKWMH, 10 BTPATHIN YMHHICTH, JESIKUX 3aKOHOAABYMX akTiB YKpainu" Bix 28 rpyaus 2014 poxy Ne 76-VIII

URL.: https://zakon.rada.gov.ua/laws/show/v005p710-18#Text

2 Pimenns KCY y cripasi 3a KOHCTUTYL[IHHMM T0IaHHAM Y IOBHOBaXeHOro BepXxoBHOi Paju Ykpainu 3 npas JrouHu
mozo BiamoBigHocTi KoHcTnTymii YKpainn (KOHCTUTYIIHHOCTI) TOI0KEHHS TPETHOTO PEYEeHHS YaCTHHHU MepIIoi CTaTTi
13 3akony Ykpainu "[Ipo ncuxiatpudy gomomory" (crpaBa Impo CyJI0BUH KOHTPOJIb 3a TOCIITATI3aIli€l0 Heli€3qaTHIX
0cCi0 710 ICUX1aTPUIHOTO 3aKIIATY)

URL.: https://zakon.rada.gov.ua/laws/show/v002p710-16#Text
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https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#n4235
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#n4236
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#n4236
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#n4381
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#n4936
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80
https://zakon.rada.gov.ua/laws/show/v002p710-16#n17

Otxe, y upoMy pimenai Ne 5-p/2018 KCVY BuUBIB IOpUIUYHY MO3UIII0 I0JI0
PO3YMIHHS YaCTUHU TpeThoi cTaTTi 22 KoHcTuTytii Ykpainu: 1) 3ByKeHHS 3MICTy Ta
00CsTy ICHYIOUMX KOHCTUTYILIMHUX MPaB 1 CBOOO JIFOAUHU 1€ iX 0OMeXeHHs; 2) i
0OME)KEHHSI KOHCTHUTYIIMHO JOMyCKaOThCS, SKIIO Takl OOMEXKEHHs IepeadadeHi
KOHCTUTYIIEIO Ta 3aKOHAMM, & TAKOX JTOTPUMAHO KPUTEPIiB OLIHKH LIMX OOMEKEHb,
IO BHUKIAJEHl Yy BHINe3a3HaueHld ropuanuHid no3umii KCY, Ttaki kpurepii
KOHCTUTYILIMHOCTI 0OMeXeHb OyyiH Brepiie chopMyIbOBaHl y IOPUINYHIN MO3UINT Y
abzami TpeTboMy MAMYyHKTY 2.1 myHKTY 2 MOTHMBYBalbHOI dYacTWHU PimieHHs
Koncrurymiitnoro Cyny Ykpainu Bif 1 uepBus 2016 poky Ne 2-pni/2016; 3) 3BykeHHS
3MICTY Ta 00CATY CTOCYETHCS JIMIIE KOHCTUTYIIMHHUX IIpaB 1 ¢cB0OO, TOOTO THX, IO
3a3HaveHl y Tekcti KoHncrutyii, abo 3 HUM MOB’s3aHi B CUIY iX (DyHIAMEHTalIbHOL
IOPUJIMYHOI TIPUPOIH; 4) TaKe 3BY)KCHHS HE TIOPYIIYE X CYyTHOCTI, TOOTO iX siapa, 6e3
SAKOTO BOHU HE MOXYTh 1ICHYBaTH Ta MOBHOL[IHHO PEajli30BYBATHUCH.

VY Pimenni Big 7 mucronana 2018 poky Ne 9-p/2018 Konctutyuiitnuii Cyn Ykpainu
KOHCTaTyBaB, L0 “NpaBO IPOMAJSH HA COLIAJIbHUNA 3aXUCT € KOMILJIEKCHUM, HOro
3MICT BU3HA4arOTh sk KOHCTUTYILiS, Tak 1 3aKOHU YKpaiHu™; “CKJIaJoBl1 IMpaBa Ha
COIIAJIbHUM 3aXWCT, HE KOHKPETHU30BaHI B YacTUHI mepimii ctatti 46 OCHOBHOTO
3akoHy VYkpaiHu abo B IHIIMX HOrO CTAaTTsX, BU3Hauyae BepxoBHa Panma Ykpainu
[UIIXOM YXBAJICHHS 3aKOHIB, TOMY BOHA MO€ 3MIHWUTH, CKacyBaTH a00 MOHOBHUTH X
npu ¢GOpMyBaHHI COIIANBHOT TIOJNITUKH JIEpKaBM 32 YMOBU JOTPUMaHHS
KOHCTUTYI[IMHUX HOPM Ta MpUHIUNIB” (mepuie pedyeHHs ad3aily Jpyroro, adzar
YETBEPTHUIL IIyHKTY 5 MOTUBYBAJILHOI YacTHHH).?!

Otxe i nBa pimerds Koncturyuiitnoro Cyny Ykpainu, o 6ynu yxsaneni y 2018
poIi  103BOMIMIIA  CHOPMYITIOBATH JIOKTPUHY (YCTAJIEHY MPAKTUKY CYAy) IIOJIO0
00OMEKEHb COIlIaIbHUX TIPAB B yMOBaX (DiHAHCOBO-EKOHOMIYHOT KPH3H 3 BpaxXyBaHHAM

KOHCTUTYIIHHOT MPUPOAM IIUX COIIAIbHUX MpaB. TOOTO 11e MOXKHA BBaXKATHU MEPIIUM

2 Pimenns KCY y cIpaBi 3a KOHCTHTYIIIHHUM ToJaHHsAM 50 HapoJHHWX [enmyTaTiB YKpaiHW I0J0 BiIMOBiTHOCTI
Konctutynii Ykpaian (KOHCTUTYLIHHOCTI) mosokeHb TyHKTY 7 posniny II 3akomy Vkpainm “TIpo 3amobiranvs
(hinaHcoBOi KatacTpo(du Ta CTBOPEHHSI MEPEAYMOB JIJIsl EKOHOMIUYHOTO 3pOCTaHHs B YKpaiHi”

URL.: https://zakon.rada.gov.ua/laws/show/v009p710-18#Text
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KOMIUJIEKCHUM TIIXOJ0M II0AO0 OOIPYHTYBAaHHSI KOHCTUTYIIMHOCTI 3aKOHOJABYMX
00MEKEHbB 11010 COITIaJIbHUX TPaB.

VYV Konctutyuii YkpaiHu HE ICHy€ OKpPEMOl CTaTTi, L0 BCTAHOBIIIOE KpUTEPIl
KOHCTUTYIIITHOCTI 0OMEXEHb IIPaB JIFOJWHH, BOHA OyJia BUIIy4eHA aBTOPAMU MTPOEKTY
KoncTtutyiii Ykpainu HaneBHO BUXOASYM 3 KOHCEPBATUBHUX MIPKYBaHb MPO TE, IO
KOHCTUTYI[1/H1 IpaBa Ta CBOOOAM 3arajoM He NIAraloTh 0OMEKEHHSIM 3aKOHOM, a00
OTPUMYIOTh CBOIO KOHKPETH3AI[il0 Ta 3aCTOCYBaHHS 4epe3 BIJIMOBIIHI 3aKOHH, IIO0
PO3BUBAIOTh KOHCTUTYI1MHI MOJIOKEHHs. Takl JOKTpUHANbHI MIIXOIMU JOBTUM 4Yac
HIBEJIIOBAIM IO TPHUHIIUIY HAWBUINOI IOPUAMYHOI CHJIA KOHCTUTYIII, MPUHIIUII
npaB Ta cBo0o (cTaTTst 8§ KoHcturyuii YKpainmu).

Ha ne rtekcryanphe ymymieHHs B TekcTi Koncturymii Ykpainu 3Beprae yBary
Benemiiiceka Komicis “3a memoxpaTiio 4depe3 mpaBo’, 10 mnpuiHaTuid Ha 30

MJIEHapHOMY 3aciianHi 7-8 6epesnst 1997 poky, A€ OKpeMo 3a3HAYAETHCA

“Ha ’xanb, pa3oM 13 3araJbHUMHU IIOJIOKEHHSIMHM PO MOJKJIMBI OOMEXEHHsI IpaB JIIOAUHU Y
MONepeHbOMY BapiaHTI YacCTUHU MepIioi cTaTTi 64 BHIYYEHO 1 MNPUHIUN IPONOPLINHHOCTI,
nepeabaveHuid y 4acTuHi ApyTik Tiei camoi crarti. OCKiIbkH 0araTo OOMEXeHb, MependadeHnX
okpeMuMH cTaTTaMu KoHcTuTy1ii, Hanpukiaz, oOMexxeHHs cBOOOIM JyMKHU Ta CJIOBa, epeadadeHi
YAaCTUHOIO TPeThOK CTaTTi 34, € 0BOJI MMPOKMMH, TO BaxinBo, mo0 Koncrutyuiitnuii Cyn
VkpaiHu TiaymMauuB pi3HI OOMEXKEHHsI IpaB JIIOJAWHU Yy CBITIl 3arajbHONPABOBOrO IMPHUHIIUITY

TIponopILiiHOCTI. %

VYkpaincekuit HaykoBellb C. [lorpeOHsK cripaBeyIMBO BBaXKA€E, “UI0 IEH MPUHITUIL
(TpOMOPIIIHOCTI)  aPEcOBaHO TaKOXK CYyIIsiM, sIKi, 3aCTOCOBYIOUM 3aKOH,
BHUCTYIAIOTh Y POJIi OL[IHIOBaYiB 0OMEKYBaJIbHUX J1i 3aKOHOAaBIsA. BUkopucToByroun
el MPUHLKIL, CYAJ1 TOCTYNOBO (Bl PIICHHS A0 PILIEHHS) PO3POOISIOTh CUCTEMY

KPUTEPIiB PO MeKi IPaBOMIPHOr0 BTPYYaHHS 3aKOHOAABL y T€ YH iHIIE IpaBo.”?

22 Opinion on the Constitution of Ukraine, adopted by the Commission at its 30-th Plenary Meeting in Venice, on 7-8
March 1997. Venice Commission Bulletin. CDL. Inf(97) 2. P. 4.

2 Tlorpe6Ousix Cranicnas, “J{ojiepkaHHs NPUHIMITY TIPONOPIIHHOCTI SIK yMOBa MPABOMIPHOCTI HOPMATUBHO-TIPABOBUX
aKTiB”, Bicnuk Axademii npagosux nayk Yrpainu 4 (2005): 42.
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Bnepme 3a cBOw iCTOpir0 A0 MNPUHLMIY MPOMOPIINHOCTI  3BEPHYBCSA
Koucruryniinuit Cya Ykpainu y pillieHHI 1O CIpaBl Npo IPaHUYHHUMA BIK KaHAWAATa
Ha MMocajy KepiBHMKA BUIOTO HABUAJILHOTO 3akiamy Bix 7 mmmas 2004 poky, ae Cyn
BU3HAB MOJIOKEHHS ab3ally Ipyroro yacTuHu nepiioi ctatti 39 3akony Ykpainu “Tlpo
BUIly OCBITY’, 10 BCTAaHOBJIIOIOTH BIKOBI OOMEXeHHS JO0 65 pOKiB,

HekoHCcTUTYHIHHUME. CyJ y naparpadi 4.2 nporo pilieHHs BU3HAB, 110

“npu OyIb-IKHX MOKJIMBHUX IUIAX, SIKI MOKYTh BUIUIMBATH 13 3aKOHY, BCTAHOBIIEHE OOMEKEHHS
HEe MO)Xe OyTH BH3HAHE BUIIPABJAaHUM, OOIPYHTOBAaHHMM Ta CIpaBeJIMBUM. [IpUHAMMHI € MEHII
OOTSDKITMBI IIJISAXU JOCSATHEHHS IIUX IIUICH, HI)K aBTOMAaTHYHE Oe3MiAcTaBHE 1030aBIeHHS IPOMAJISTH

MOJKJIMBOCTI OpaTH y4acTh y OaloTyBaHHI Ha MOCay KEpiBHUKA BUIIOTO HABYAILHOTO 3aKJIAay TPU

JOCSITHEHH] IIICTAECATUIT ASTUPIYHOTO BiKy.”24

ToOto cyn nouaB (popMyBaTH CTaHAAPTH 3aCTOCYBAHHS LOI'O TPUHIUITY.

Y  xoHctuTymiiiHomy mpaBi Kanagu  oOMexyBaimbHa — QopMyia 100
KOHCTUTYI[IMHUX KPUTEPIiB OLIIHKA OOMEKeHb BUNMcaHa y ctarTi 1 Xaprtii mpas 1
cB00O, MIUISITal0Th JIMILIE PO3YMHUM OOMEXEHHSM, 110 nepeadadeHi 3aKOHOM Ta
MOKYTb OyTH HasBHO BUIIPABAaHi Y BUIbHOMY JAE€MOKPATHYHOMY CYCIILIBCTBI. 2

Tak y pimrenni y crpasi Dagenais v. Canadian Broadcasting Corp. BepxoBauii cyn
Kananu Bu3HAaB, 10 TpaauliiiHe HOPMAaTUBHE IIOJIOKEHHS 3arajlbHOrO IpaBa, SKe
3a00pOHSIE NOMMPEHHS HPOpMAaLIli KaHaJTaMU Mac-Mella 00 KpUMIHAILHOTO MPOLECY,
Mae OyTH 3MIHEHO 3 ypaxyBaHHSIM HEOOXIAHOCTI JOTPUMAHHS PIBHOTO CTaTycy, IO
HamaeThes KaHancpkoro XapTiero mpaB Ta cBOOO — MpaBa Ha CBOOOTYy BUCIIOBIIIOBAHHS

Ta IpaBa HA CIOPaBELIMBHI CydoBHMI po3rsi.?®

Ockinbku  3a00poHa  OYAb-IKHUX
nyOmikamid 1oA0 cyaoBoro mporecy, Ha aymky Cymy, oOmexye cBoOomy
BHCJIOBJTFOBaHHS TPETIX 0C10, 3arajibHe MPaBO Ma€ BpaxyBaTH LTI, U JOCSTHEHHS SIKMX
MPUAMAETHCS TaKa 3a00pOHA, Ta 3BAKATH HA MPOMOPLIKHICTD BIUIMBY TaKOi 3200pOHH Ha

MpaBa, rapaHTOBaH1 XapTi€lo.

24 Koncmumyyitinuii Cyo Vipainu: Piuenns. Bucnoexu, BIINOBi. pelakT. kKanauaar opu. Hayk I1LB. €srpagos. (Kuis:
FOpiukom IuTep, 2005), 228.

% Hogg Peter W, Constitutional Law of Canada (Toronto: Carswell, 1997. 4th ed.): 864.

26 Dagenais v. Canadian Broadcasting Corp. URL: https://scc-csc.lexum.com/sce-csc/sce-csc/en/item/1204/index.do
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Yactuna mnepma ctarti 36 Konctutymii IliBneHHo-AdpukaHChKOI peciyOIiku
MICTUTh TIOJIO)KEHHSI 1I0JI0 OOMEXKEHHS KOHCTUTYLIMHMX TIpaB Ta CBOOOJ Ta
CTBEp/KYy€ HACTYIIHE: TpaBa, IO BXOIATh J0 bumis mpo mpaBa, MOXYTb OyTH
0oOMe>KeH1 3aKOHOM Ha 3arajbHUX YMOBAaX, 3 YpaxXyBaHHSAM TOrO, IO 116 OOMEKEHHS €
pPO3yMHUM Ta BHIIPABJAHUM Y BIJKPUTOMY Ta JIEMOKPAaTUYHOMY CYCITUIBCTBI,
3aCHOBAHOMY Ha TMPUHIIUII ITOBAry JI0 JIFOACHKOI T1AHOCTI, PIBHOCTI Ta CBOOOIH, Ta
Oepyud 10 yBard CynyTHI UYMHHUKH, 110 BKJIOYAIOTH: a) NPUPOIY MpaBa; 0)
BOKJIMBICTH METH IHOTO OOMEXKEHHs; B) MpHUPOAY Ta chepu MOUUPEHHS IHOTO
OOMEXEHHS;, T) CIHIBBIJIHOIICHHS MDK OOMEXEHHSM Ta HOro METO; J) MEHII
oOMeXyBaIbH1 3aco00M I JocsrHeHHs Iiei metu. Kpim toro, crarts 39 1iei x
KoHcTuTynii 3aKkpimitoe OCHOBHI MIIXOAM CYJIB MPU TIyMayeHHI HOPM IpO IMpaBa
moaunau. Bona nepenbayae, 1110 Cy/1u MOBUHHI: a) MIITPUMYBATH LIHHOCTI, 110 JIEXKAaTh
B OCHOBI BIIKPUTOTO Ta JIEMOKPAaTHYHOTO CYCIUIbCTBA 1 0a3yrOThCS Ha TITHOCTI
JIOJIMHU, PIBHOCTI Ta cBOOOJI; O) MOBHHHI BPaxOBYBaTM MIKHAPOJHE IPaBO; B)
MOXYTh ypaxOByBaTH MpaBO 3apyOLKHHX KpaiH. KpiM Toro, mpu TiIymMaudeHHI
3aKOHOJIAaBCTBA ITiJT Yac PO3BUTKY 3arajbHOTO YW 3BHYAEBOTO IMpaBa CyAH IMOBHHHI
BPaxOBYBATH JyX, IPU3HAYEHHS Ta Ui Bians mpo npasa.?’

Ak 3a3HaueHo y crarti 19 OcHoBHoro 3akony ®PH, ockiabkM BIAMOBIIHO 0 I[LOTO
OcHOBHOT0 3aKOHY OCHOBHE IPaBO MOXke OyTH 00MEKEHO 3aKOHOM YU BIJIIOBIIHO JI0
HBOTO, y JKOJHOMY pa3i OCHOBHE IPAaBO He MOXe OyTu mopyumenum.?Yactuna Tpers
ctatrTi 31 Koncturyuii Ilonpil, y cBOrO 4epry, 3akpiijitoe OLIbII BCEOXOIUTIOIOUNN
KOHCTUTYIINHUN KPUTEPIH 00 MOXKIMBUX 3aKOHOJABUUX OOMEKEHB: “OOMEKEHHS
Yy KOPUCTYBaHH1 KOHCTUTYIIHHUMU TIpaBaMu 1 CBOOOIaMH MOKYTh OyTH BCTaHOBJICHI
JIUIIIE 3aKOHOM 1 JIMIIIE SIKIIIO BOHU HEOOX1/IH1 y IEMOKPATUUHIN AeprkaBi JJ1s 11 Oe3MeKu
abo mya 3a0e3nedeHHs MyOJIYHOTO MOPSAKY, JUIsi OXOPOHHM JOBKULISA, 3J0POB’S 1
myomiyHoi Mopani abo cBo6oj 1 mpaB iHmMMX oci6. [{i oOMexeHHS HE MOXYTh

CyIIEpPEYUTH CyTHOCTI IpaB i cBo6o. %

27 Constitution of the Republic of South Africa, 1996. URL: https://www.gov.za/documents/constitution-republic-south-
africa-1996

BGrundgesetz fur die Bundesrepublik Deutschland.URL: https://www.gesetze-im-internet.de/gg/BJINR000010949.html.
2 Constitution of the Republic of Poland on April 2, 1997. URL:
https://www.wipo.int/wipolex/en/legislation/details/7539
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Sk BKe 3a3HAYANIOCh BUIIE, KOHCTUTYIIIHI KpUTepii 0OMeeHHs Oy BIJACYTHI Yy
tekcTi Koncrutymii Ykpainu. lle BcranoBuB Konctutymiiauii Cyjn yepe3 cBOIO
NpakTUKy — Brepiie y cBoemy Pimenni Bix 8 kBiTHa 2015 poky. VY miif cmpasi
YnoBHoBaxxeHnii BepxoBHoi Pamu VYkpaiHu 3 mnpaB JIIOAUMHUM NPOCUB BU3HATU
HEKOHCTUTYLIHHOIO cTaTTio 1712 Kogmekcy — aaMiHICTPaTHBHOIO — CyAOYMHCTBA
Ykpainu, 3riJIHO 3 SIKOIO PIIlIEHHS MICIIEBOTO 3arajlbHOTO CYAY SIK aJMIHICTPATUBHOTO
Cylay y cCIlpaBax 3 NIPHUBOAY pIIICHb, A 4M OE3I1sUIBHOCTI CYO'€KTIB BJIAIHUX
MOBHOBAKEHb IOJO0 MPUTATHEHHS O aJAMIHICTPATHUBHOI BIJAMOBIJAJIBHOCTI €
OCTAaTOYHUM 1 OCKApKEHHIO HE IIISTaE.

Ha Toit wac, Koncturyuis VYkpaiHu rapanTyBajia amnejisiiiiHe Ta KacalliiiHe
OCKap>KEHHsI PILLIEHHS Cyay, KpIM BHUIIA/IKIB, BCTAHOBJIEHUX 3aKOHOM. Y M1 CIIpaBi L€
OyB caMme TakHil BUNAJ0K, KOJIM PIIICHHS Cyay NEepIIoi 1HCTaHIli OyJI0 OCTATOYHHUM.
Jns Toro, mo0 BCTAHOBUTH, YHM BIAMNOBIZA€ TakKe 3aKOHOJABYC OOMEKCHHS
Koncrurynii, Cyl BCTAHOBUB HACTYIHUW KPUTEPIM OLIHKU: Takl OOMEXEHHS Mae
BCTAHOBITIOBATUCS BUKIIOUHO KOHCTUTYIIIEIO Ta 3aKOHAMU YKpaiHu; MepeciiayBaTu
JIETITUMHY METY; OyTHU OOYMOBJIEHUM CYCHIJIbHOIO HEOOXIJTHICTIO JOCSTHEHHS Il€l
METH, TPOMOPIIMHUM Ta OOTpYHTOBaHUM. Y pa3i OOMEKEHHS IMpaBa Ha OCKap)KEHHS
CYyIOBHX pIIlIEHh 3aKOHOAABEIb 3000B’S3aHHUI 3alpOBAJUTH TaKe IPaBOBE
pETyJIOBaHHS, SKE€ JAacTb MOJIMBICTH ONTUMAIBHO JOCATTH JIETITUMHOI METH 3
MiHIMQJIBHUM BTPYUYaHHSM Y peajizailiio paBa Ha CyJOBUH 3aXUCT 1 HE TOPYIIyBaTU
CYTHICHHI 3MICT TaKOI'0 MpaBa.

Jlesiki BUIM aAMIHICTPATHBHUX CTATHEHB 32 CTYIIEHEM CBO€EI CYBOPOCTI CIIBMIpHI 3
BCTaHOBJIEHUMU KpuUMIHATBHUM KOJEKCOM YKpaiHM TIOKapaHHSIMH, 30KpeMa
mTpadom, rpoMaiCbKuMu poOOTaMu, BUTIPABHUMH pOOOTaMH, KOH(ICKAIIIEI MaiiHa,
apemroM. CyBOpi aaMIHICTpPATUBHI CTSATHEHHS, IO CHIBMIPHI 3 BCTAHOBJICHUMU
Kpuminaneaum Koaekcom VYikpaiHu, MOpyUIyrOTh NPUHIHUIT MPONOPLIMHOCTI MIX
MTOCTaBJICHOID METOI0 Ta BXKUTHUMHM JJIsl 11 JOCSTHEHHS 3aX0jaMu, a HEIpPOIOPIIiiHI
OOMEXEeHHsI IpaBa Ha OCKap>KEHHS CYJOBOTO PIIICHHS Y CBOIO Yepry MOpYyUIye

CYTHICHHMI 3MICT MpaBa ocoOM Ha CyJOBHM 3axXuCT. [ 0OIpyHTYBaHHA 1I€1 MO3MUIIT
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Cyn Takox nocnascs Ha ctatTio 2 [TpoTokony Ne 7 no €KIIJI, mo KoxkeH, Koro cyn
BU3HAaB BUHHUM Y BYMHEHHI KPHUMIHAJIBHOTO MPABOMOPYIIECHHS, Ma€ IpaBO Ha
MEeperyis] CyJI0oM BUIIOI 1HCTAHIII (paKTy BHU3HAHHS HOr0 BUHHUM a00 BHHECEHOIO
oMy BUPOKY; a TE€pMiH “KpUMIHAJIbHE MPABOMOPYILIEHHS , Ma€ aBTOHOMHE 3HAYEHHS
1 OXOILUTIOE CYBOPI1 32 CBOIMHU HACJIIKAMH BUU aIMIHICTPATUBHUX CTATHEHD, O STKUX
HaJjeXaTh aJMIHICTPAaTUBHUN apellT Ta 3HA4YHI aJMIHICTPATUBHI wTpadu (TpeTii
KpuTepii cipaBu Exress).

OTtxe, sixk BupimuB Cy1y Il CIIpaBi, SKIIO anessAiiifHe Ta KacalliiHe OCKapKeHHS
HE TiependayeHo 3aKOHOM, IIe¢ He BianoBizae KoOHCTUTYMI, SKIIO PO3MIp
aJIMIHICTPATUBHUX CTATHEHb € CyTT€BUMHU. lle € mepmmm npukiazoM 3acTOCyBaHHS
CUCTEMHUX KpUTEP1iB 0OMEKEHbB 1100 MPaB JIOANHH, K1 CHOPMYJIIbOBaHI MIPAKTUKOIO
cyny.®

Kouncruryuitnuit Cyn Ykpainu 1 gepBas 2016 poky y cmpasi No 2-pn/2016 mpo
CYyJIOBUH KOHTPOJIb 3a TOCHITATI3aIl€l0 HEAIE€3MaTHUX OCI0 10 MCUXIaTPUYHOTO
3aKjiaay OCTAaTOYHO 3a(iKCyBaB I KpUTEpli Yy BHUIVISMI OCTaTOYHO C(HOPMOBAHOI
IOPUJIMYHOI TTO3UIIIT II0JI0 OLIIHKA KOHCTUTYIIHHOCTI YCIX MOJIMBUX 3aKOHOJABUUX
oOMe>keHb Ha rpaBa itoauHu. Y 11 ropuanuHii nosutlii KCY chopmymioBas kpurepii
MEPEBIPKU 3aKOHOJABUMX 00OMEXEHb KOHCTUTYLIWHUX MpaB 1 CBOOOJ y MUPHHI Yac,
1[0 JTy>K€ BaXJIMBO JIJISl TOBHOLIIHHOTO ()YHKILIOHYBAaHHS IHCTUTYTY KOHCTUTYLIMHOI
ckapru. SIKimo rmpaBo He € abCOTIOTHUM, BOHO MOXKE OYyTH 0OMEXEHUM, 111 0OMEKEHHS
KOHCTUTYIIIHHO JIOMyCKAalOThCSl 3a YMOB, SKIIO Takl OOMEXEHHs TmepeadoadeHi
KOHCTUTYIIIEIO Ta 3aKOHAMH, & TAKOX JTOTPUMAHO KPUTEPIiB OIIHKH IIMX OOMEKEHb,
110 BUKJIQJICH] Y BUINe3a3HaueH1d ropuandHii nmosumii KCY.

[IpuxunbHicTs 10 1i€l topuauuHoi no3uuii KCY mnpocniikoByeTbcs B yCIX
HACTYIHUX PIIIEHHSX, Ta, 30Kkpema y Pimenni KCY Bix 28 cepmas 2020 poky, Ae BiH
3a3Ha4YMB, 110 3riAHO 31 cTtarTeto 64 KoHctuTymii YKpaiHM KOHCTUTYLIMHI mpasa 1

CBOOOIM JIFOAWHU 1 TPOMAASHUHA HE MOXYTh OyTH OOMEXEeHi, KpiM BHIMAJKIB,

%0 Pimenns KCY y cripasi 3a KOHCTUTYLIHHMM 0IaHHAM Y I0BHOBaskeHOro BepxosHoi Paju Ykpainu 3 npas 0 [MHI
moao BiamoBigHOcTi KoHcTuTynii YkpaiHu (KOHCTHTYIIIHOCTI) TOJOXKEHb YacTHHU JApyroi crtarti 171 2 Konexcy
aJIMIHICTPATHBHOTO CyOYMHCTBA Y KpaiHU

URL https://zakon.rada.gov.ua/laws/show/v003p710-15#Text
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nependaueHux Koncruryiiero Ykpainu; B yMoBaxX BOEHHOTO Ta HaJ[3BUUAHHOTO CTaHy
MOKYTh BCTAHOBJIFOBATHUCS OKPEM1 OOMEXEHHS MpaB 1 CBOOOI 13 3a3HAYEHHSIM CTPOKY
UX OOMEXEHb; Taki OOMEXEHHS MOXKYTh BCTAHOBIIOBATHCS JIHILIE 3aKOHOM, a
BCTAHOBIICHHS TaKWX OOMEXKEHb IiJ3aKOHHUM akToM (y JaHOMY BHUIAAKYy -
nocranoBoro KaOinery MinictpiB) cymnepeunts Konctutymii Yipainu. Y mpomy
pIlICHHI  aHTUKOBHJHI OOMEXEHHA Ha TpaBa JIOAMHM OyidM  BU3HaHI
HEKOHCTUTYIITHIUMH, OCKiJTbK BOHU BCTAHOBJICHI HE 3aKOHOM, a TiJJ3aKOHHUM aKTOM

31 Ile € mnpuKIagoM OLIHKH

— mnoctanoBoio Kabinery MinicTpiB VYkpaiHu.
KOHCTUTYIIHHOCTI 0OMEKEHb B EKCTpEMaJIbHUX YMOBAX, X04a Ha/[3BUYAHUI CTaH Tak
TO/1 1 HEe OyB OTOJIOIICHUH OQIIIIHO.

SIK1 KOHCTUTYLIMHI KpUTEpii OOMEXEHHs paB 1 cBOOO B yMOBaX BOEHHOT'O CTaHy?
MoskHa IPUITYCTUTH, IO 111 KPUTEPIi € T€ K CAMHUMH, 110 1 Y MUPHUM Yac: OOMEKEHHs
BCTAHOBITIOIOTBCS JIUIIIE KOHCTUTYINIEIO Ta 3aKOHAMHU 3 ypaxXyBaHHSAM KPHUTEPIiB, 110
chopMyboBaHi y Bullle3azHaueHii opuanuHii no3uiii KCY y Pimiensi Big 1 uepBHs
2016 poky. Hemae ocoOnmBOi pi3HUII MK MHUPHMM ab0 BOEHHUM 4YacoM —
BIJIPI3HSETHCS JIUIIE PIBEHb 200 CTYIIHb CYyBOPOCTI LIMX OOMEXEHb. Y BOEHHMI yac ii
Jep>KaBy 11010 OLIBII CYBOPUX OOMEKEHb MPAB JIFOJUHU € O1IbII BUIIPABIAHUMH, SIK,
HanpukiIaa, moa0 oOMeXeHb MpH MNomupeHHi iHdopmalii ado Mmoo MpaBa Ha
CBO0OIy TIepecyBaHHs.

Pazom 3 1tumM, ciiji MOMITUTH OCOOJIMBOCTI (POPMYITFOBAHHS YACTHUHH JPYTOi CTATTI
64 Koncturyuii YkpaiHu - B YMOBAaX BOEHHOI'O CTaHy MOXYTb BCTaHOBJIFOBATHUCS
OKpeMi 0OMEXEHHS TpaB 1 CBOOOJ 13 3a3HAYCHHSIM CTPOKY ITUX OOMEXKEHb, a JEsKI
mpaBa Ta CBOOOIM HE MOXKYTh OyTH 00MEkeH1 3araioM (Ti, 10 iependadeHi CTaTTAMU
24, 25, 27, 28, 29, 40, 47 Ta iamn). Omke y uik crarti KoHnctutyiii #aeTbes mpo
3aKOHM, IO YXBAIIOIOTHCA ab0 MiIOTh B MEpioJ BOEHHOTO cTaHy. BoHum MaroTh

TUMYaCOBUH XapakTep, ToOTO caMe Ha Mmepiojl Jii BOEHHOTO CTaHy. SKIo y MUpHUI

31 Pimennst KCY Ne 10 — p/2020 y cmpaBi 3a KOHCTHTYIiHHUM mofaHHsM BepxoHoro Cyay MIOAO BIiANOBIIHOCTI
Konctutynii Ykpainn (KOHCTHTYHIHHOCTI) OKpeMHX TIIOJIOKeHb TocTaHoBH KaGinery MinicTpiB Ykpaiam ,,ITpo
BCTAHOBJICHHSI KAPAaHTHHY 3 METOIO 3armo0iraHHs MONTMPEHHIO0 Ha TepuTopii YKpaiHu TrocTpoi pecmipaTopHOi XBOpOOH
COVID-19, cnpuumnnenoi koponaBipycom SARS-COV-2, Ta eramiB mnocnaOieHHs HPOTHEIIEMIYHUX 3aXO0JiB,
MTOJIOKEHb YAaCTHH TepIIoi, TpeThoi cTarTi 29 3akony Ykpainu ,,[Ipo [ep:xaBuuii 6romket Yipainu Ha 2020 pik*, ab3airy
neB’aroro myHkTy 2 posainy II , ITpukinnesi monoxxenus™ 3akoHy Ykpainu “Ilpo BHeceHHS 3MiH 10 3akoHy YKpaiHu
“IIpo Jlep>aBuwuii 610pxet Yipainu va 2020 pik” URL: https://zakon.rada.gov.ua/laws/show/v010p710-20#Text
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yac mpaBa Ta CBOOOAM MOXYTh OyTH OOMEXKEHI KOHCTUTYIIEI Ta 3aKOHAMH, TO Y
BOEHHUI Yac BOHM MOXYTh OyTH OOMEXEHI Tak caMo, ajie Jep:KaBa Mae€ JIETITUMHY
METY 10 BCTAaHOBJICHHIO O11bIII CyBOpUX OOMEXEeHb (HampuKIald, 3a00poHa BUI3IY 3a
KOPJIOH YOJIOBIKIB BIKOM J10 60 pOKiB MO’K€ BIJIMOBIAATH KOHCTUTYIII1 1 HE MTOPYIIYBaTH
KOHCTUTYIIIHE TIPaBO HAa CBOOOIY TIEPECYBAHHS).

3aHIIaeThCs BIAKPUTHM MTUTAHHS, XTO CaMe BCTAHOBITIOE 111 OOMEKEHHS B YMOBaxX
BoeHHOro crany. Crarrs 64 KonctuTyiii YkpaiHu He Jae mpsiMoi BIJNOBIJI HA 1€
nutanHs. Lle moxxe 3pobutu BepxoBna Paga Ykpainu y 3akoH1 Tpo PaBOBUIA PEXKUM
BOEHHOTO CTaHy a00 y 1HIIUX 3aKOHAX, sIKI CTOCYIOThCS MEPIOy /i1 BOEHHOTO CTaHy.
Takox 11e Moxe BcraHoBHUTH [Ipe3uaeHT YKpainu SKuil, 3T1IHO 3 ITYHKTOM 17 4acTUHH
nepmoi crarti 106 Konctutynii Ykpainn BepxoBHum ['ogoBHOKOMaHAYHOUUM
30poitaux Cun Ykpainu, y camomy YKasi Ipo BBEICHHS BOEHHOTO CTaHy B YKpaiHi,
AKUN 3aTBepIKyeThbcsl BepxoBHOw Panoro Ykpainu. OCKUIBKM LEeH yKa3 HOCHTH
TUMYACOBUHN XapakTep (MIPUPOJHUM CTAaHOM JIJIsl JIFOACTBA € BCE K TaKU MHUp, a HE
BiifHa, BilfHA — 11€ 3aBXM BUKIIOUECHHS 3 HOPMAJbLHOTO MOBCSAKICHHOTO KUTTS, BliHA
000B’S13KOBO 3aKIHYUThCS mepeMororo Ykpainu), [IpesuneHt Ykpainu gk pa3 1 Mae
3a3Ha4YaTH Y I[bOMY YKa31l CTPOK JI1i TAKMX OOMEKEHb.

JIo MOMEHTY OTOJIOLIEHHSI BOEHHOTO cTaHy . — 22 mtotoro 2022 poky — B YKpaiHi
cnpuiiManach KOHUENid riopuanoi ado HeoronomeHoi BiHU. Lle Bukinkano 6arato
criopiB cepen cymaiB Koncruryiiiinoro Cyy, 0cCOOJMBO y KOHTEKCTI BHECEHHS 3MiH
no Koncrurynii Ykpainu, Ha siki Cyl OBMHEH HaJaTH BUCHOBOK. BIIMOBIIHO 10
gacTuHU apyroi ctatti 157 OcHoBHOro 3akoHy Ykpainu Konctutyiis Ykpainu He
MO)Ke OyTH 3MiIHEHAa B YMOBaX BOEHHOTO ab0 HaJ3BUYANHOTO CTaHy, aje OQiliifHO
BOEHHUM CTaH He OyB 3anpoBaXKeHUHN. BIIbIIICT Cy111B TOTPUMYBaJIach MO3HUIII1, 110
Il 3MIHHM BCE€ K TaKA MO>KHA BHOCHTH, HE3BAXKAIOUHW Ha TE, IO HEOrOJOIlIeHa BiiiHa
TpuBae 3 2014 poky. MeHiicTh CyUI1IB HamoJisiraia Ha TOMY, 1110 BiliHA TPUBAE Jie
¢dakTo, X04a BOEHHUHN CTaH HEOTOJIONICHUM, 1 TOMY 3MIHA BHOCUTH HE MOKHA.

ABTOp 11i€1 CTaTTI y TOW Yac 3aiHSB MPOMDKHY TO3MINIO, Ky CPOpPMYIIOBAB Y
okpemiii aymii 1o BucHoBky Cyay 23 yepBHs 2015 poky. Meroro npuidHSTTS 1€l

KOHCTUTYIIIHHOT HOpMH € 30epekeHHS CTallIbHOCTI KOHCTUTYIIIMHOTO Jaay Ta
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HEJIOMYIICHHS YXBAJICHHS TOCHIIIHUX, HEOOIPYHTOBAaHUX 1 CBaBIJIBHUX pIIICHbD,
3YMOBJIEHUX PI3HUMH OOCTaBHHAMH, $IKI MAarOTh MiCIle€ IiJI 4ac BOEHHOro abo
HAJA3BUYAITHOTO CTaHy, OCKIIBKM KOHCTUTYIIIT MUIIYTHCS Y MUPHUI Yac 1 115 MUPHOTO
xuTTs. BHecenns 3min 10 Konerutyiii YkpaiHu B yMOBaX BOEHHOI'O CTaHY MaTHMe
CYMHIBHY JICTITUMHICTb, aJke OyJae MpOJUKTOBAaHE HEOOXIAHICTIO OIMOpYy
VYKpalHCBKOTO HapoJy 30BHIIIHIM BIMCHKOBIM arpecii Ta eMOLIHHOI peakIii€lo
MOJITUKIB Ha TaKy 3arpo3y, a 3MIHM HE OTPUMAIOTh HAJIEKHOTO IyOJIYHOTrO
OOTOBOPEHHA M OIIHKU IMIOAO IX AOLULIBHOCTI, pO3yMHOCTI Ta palioHaIbHOCTI. Tomy
MOJIOKEHHS YaCTUHU JIpyroi ctaTTi 157 OcHoBHOro 3akoHy VYKpaiHH HE MOKHA
TIyMayuTH OyKBaJbHO Ta 3BOJUTH JIMIIE A0 OQPIIAHOrO 3aIpOBaPKEHHS BOEHHOTO
CTaHy. 3araJlbHUil MiAX1J MOJIArae y TOMy, IO 30poilHMII KOH(IIKT (BlifHA) i1CHYE
00’ €KTUBHO, HE3AJIEKHO BIJ] TOTO, YU BiOYJ0CS (popMaabHE OTrOJIONICHHS/BU3HAHHS
BiifHU 3aiHTEPECOBAHUMMU JICP>KaBaMHU.

VY BunmaaKy, KOJIM 1HO3€MHA JepKaBa Oepe yyacTb y 30pOHHOMY KOHQIIKTI HE
0e3nocepeiHbO, a NUIAXOM HAJaHHS JOIMOMOTM TaK 3BaHUM ‘‘TOBCTAaHLSM” abo
“OmOJIYEHIISIM™, CydyacHE MIDXKHApOJHE MpaBO BUXOJUThH 13 TOrO, HACKUIBKK TakKa
JIOTIOMOTa € CYTTEBOIO JUIS BHU3HAYCHHS HASBHOCTI MDKHAPOIHOTO 30POMHOTO
koH(puikTy. Y Pimenni Big 15 aunas 1999 poky y cmpasi Tadic MixuaponHuii
Kpuminansuuii TpuOynan moao konuiHboi FOrocnasii BCTaHOBUB, 1110 MI>KHAPOHHMA
KOH(TIKT Ma€ MicCIie TO/Ii, KOJIM HeCyBepeHHI yuacHuKH € de facto opranamu iHo3eMHOT
nep>kaBu. /{5 1boro iHo3eMHa JiepaBa MOBMHHA 3/1HCHIOBATH 3arajlbHUM KOHTPOJIb
HaJ HUMU. BpaxoByrouu aHami3 3a3Ha4eHHX MPABOBHUX aKTIB, MOBIIOMJICHb 3aC00IB
MacoBoi iHpopMaIlii Ta aHATITHYHUX 3BITIB MOXHA JIINTA BUCHOBKY, 1110 po3noyara 14
KBITHS 2014 poKy aHTUTEPOPUCTUYHA OIepallis BXKE JAaBHO BHMIILIA 32 MEXI CBOTO
MPU3HAYEHHS, MA€ YITKO BUPAKCHUH BIIChKOBO-00OPOHHMI XapaKTep Ta CIpSIMOBaHa
Ha BIJTHOBJICHHSI CYBEPEHITETY 1 TEPUTOPIATBHOI LIIICHOCTI Y KpaiHu.

HesBaxatoun Ha Te, 110 BOEHHUN cTaH OQILIMHO HEe OyB TOJI 3ampOBAKEHUMH,
Kouncturyuiitnuit Cyn Ykpainu mMaB OM 3BEpHYTHM yBary Ha HasiBHICTb KpPHU30BOI
CUTyallii B CYCHUIbCTBI 1 BHUPOOUTH KpUTEPili AOMYCTUMOCTI BHECEHHS 3MIH JI0

Konctutyuii Ykpainu B yMoBax cycniibHOT HeOe3neku riopuaHoi BiitHu. B ymoBax
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1i€i TiOpUAHOI BiiHU, sika icHyBaja a0 22 mtotoro 2022 poky, 10 KOHCTUTYII He
MOXHa BHOCHUTHU 3MIiHH, SIKI 3aTBEP/KYIOTbCS BCEYKPATHCHKUM pedepeHIyMoM,
OCKIIBbKH JIep’KaBa TUMYACOBO HE MOKE€ BCTAHOBUTH CBifl KOHTPOJb Ta MOUIMPHUTU
Jep>)KaBHUM CyBEpPEHITET Ha BCl KOHCTUTYIIMHO BH3HAYEHI aJMiIHICTPATUBHO-
TEepPUTOPIaNIbHI OJWHUIN; MepeAdayaroTh CYTTEBY 3MIHY CHUCTEMU KOHCTHTYIIHHUX
npaB i cBOOO/ JIOAMHU 1 TPOMASTHUHA, X TapaHTii, 3MICTy i 00CATY, Y TOMY YHCII
000B’sI3K1B, KpUTEPIiB OOMEKEHHs, a00 BBEJACHHS 0OMEXKEHb 111010 KOHCTUTYLIMHUX
npaB 1 cBOOOJ, sKi HE OXOIUTIOIOTHCS TIEPETiKOM, IO MICTUTHCS Y YacTHHI
npyriit ctarti 64 KonctuTyiii Ykpainu (Hanpukiiaj, 3apoBaJKEHHsI CMEPTHOI Kapu
K BUJY KPUMIHAJIBHOTO MOKapaHHs); Mepen0dadyaroTb 3MIHY KOHCTUTYLIHHOTO JIaay
Jep>KaBd 4epe3 ICTOTHUM Mepepo3nojiyl MOBHOBAXKEHb MDK TIUIKaMH BJIagH, sKi
BIUTMBAIOTH HA KOHCTUTYIIMHUI MEeXaH13M CTPUMYBaHb 1 IPOTHUBAT Ta, SIK HACIII0K, Ha
HaJIMIpHY KOHIIEHTPAIIiIO BJIa U, 110 MPU3BOIUTH JO 1i y3yprharlii i 3HUIIEHHS CBOOOIN
M1 raciiaMu 00poTh0u 3 Boporamu. OTKe B yMOBax TIOpuAHOL BIHHU JO KOHCTUTYLI]
OyJM BHECEHI 3MiHM, IO CTOCYIOTbCS CKACyBaHHs JEMyTaTChKOI HETOTOPKAHOCTI Ta
BEJIMKMI MaKeT KOHCTUTYLIMHKMX 3MiH OO0 Cya0Boi pedopmu®?,

Pazom 3 tum, Konctutymiitauit Cyx Ykpaidnu Tak 1 He onpaitoBaB KpuTepii OiHKA
OUIBII CYBOPUX OOMEXEHB II0JI0 MIPaB JOJUHU B YMOBAX TOpUIHOT BIMHH, OCKUIBKU
3HaXOAMBCA Ha (HOPMAIBHUX MO3ULISIX BIJACYTHOCTI O(MIIIAHOrO 3arpoBaKEHHS
BOEHHOTO cTaHy. Tak y pimenni 25 yepHs 2019 Ne 7-p/2019 poky mo cmpasi 3a
koHcTtutyliiHuMu ckapramu M. KostyH, H. CaBuenko, I. Kocrormogoa Tta B.
YopuoOyka 1moa0 oci0, K1 MiA03PIOBAIUCH Y 3IIMCHEHH] TEPOPUCTUUHOI TISITBHOCTI,
3aXOIUICHHI JIEpP’KaBHOI BJaJM, JEpPXKaBHOI 3paad, JWBepcli Ta MIMUTYHCTBI
MOJIOKEHHS YaCTUHU 11’4101 cTaTTi 176 KpuMiHambHOTO NpOIECyalbHOr0 KOJIEKCY
VYkpainu Oynu BU3HAHI HEKOHCTUTYIIWHMMH. 3TiTHO IIi€i CTaTTi, [0 BHU3HAHA
HEKOHCTUTYIIHHOIO, 710 010, AK1 MiI03PIOI0THCS Y CKOEHHI TAKUX 37I0YMHIB HE MOXKYTh

OyTH 3aCTOCOBaHI 1HIII 3aMO01KHI 3aX0/IM KpIM TPUMaHHS M1 BapToto. Take pileHHs

32 Oxpema aymxka cyani Kouncruryuiiinoro Cyny Yxpaiuu llesuyka C.B. ctocosro Bucnosky Koncrutymiitnoro Cymy
VYxpainn y cipasi 3a 3BepHeHHAM BepxoBHoi Pagn Ykpaiau mpo HagaHHS BUCHOBKY OO BiTOBITHOCTI 3aKOHOTIPOEKTY
po BHEeCEHHS 3MiH 10 KoHcTuTy1ii YKpaiHu 1010 HeOTOPKAHHOCTI HApOJAHUX ACTYTATiB YKpaiHU Ta CyIIiB BUMOTaM
crateit 157 1 158 Koncruryuii Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/ng01d710-15#Text
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JTI03BOJIMJIO BUHTH HA CBOOOIY O1IBII HIXK JIEK1JIbKA COTEHB M103PIOBAaHUX TEPOPHUCTIB
Ta K0JIAOOPaHTIB, OCKUIBKH 3a1l001H1 3aX011 OYyJIM 3MIHEHI Cy/1aMH.

Sk 3aznauuB Cya, 13 aHami3y yacTuHM Apyroi ctarti 29 Koncrurymii Ykpainu
BOAYa€ETHCS, 10 BUHATKIB CTOCOBHO IIJICTAB 3aCTOCYBaHHS JI0 0COOM 3amoO1KHOTO
3axX0Jly Y BHUIJISIII TPUMAHHS i BapTOIO, MOB’A3aHUX 13 TSHKKICTIO BUMHEHOTO HEIO
37M0YMHy, HeMae. To0TO, HaBITh KOJMU HAEThCA MPO 3JI0YMHH, IO TMOCSATAIOTh Ha
HaIlOHAIbHY Oe3neKky YKpaiHu ud IpOMaJIChKy O€3IeKy, HasBHICTh BMOTHBOBAHOTO
CyIOBOTO DIIICHHS JIi TPUMaHHS OCOOW TMiJ BapTOIO, SKa IMIO3PIOETHCS YU
O0OBHHYBAUyEThCS y 1X BUMHEHHI, € 000B’SI3KOBOIO, @ TPUMAHHS 0COOU ITiJT BApPTOIO HA
MIJCTaBl CyTO (OPMAJIBLHOTO CYJIOBOTO PIIICHHS MOPYIIy€e TMPUHIIMI BEPXOBEHCTBA
npasa. B ocrnoproBaniil HopMi OOIPYHTOBY€EThCSI HEOOX1HICTh TPUMAHHS 1111 BAPTOIO
TSKKICTIO 3JIOYMHY, 1110 HE 3a0e3nedye OanaHCcy MK METOK HOro 3acTOCYBaHHS Y
KpUMIHAJIBHOMY TPOB3/DKEHHI Ta MpaBOM O0OCOOM Ha CBOOOLYy Ta OCOOHUCTY
HenotopkanHicTh. Jlami Cyn mocnaBcs Ha 3arajibHi KpuTepii OOMEXKEHHs, W0
BCTAHOBJIEH1 y oro pimieHH1 Bia 1 yepBHs 2016 poky 1100 rneuxiatpii Ta BU3HAB IO
HOPMY HEKOHCTHTYIIHHOO. [Ticiist oroomnieHHs BOEHHOTO CTaHy MapJIaMeHT BiJHOBHB
II0 HOPMY KPUMIHAJIBHO-TIPOIIECYATLHOTO  KOJEKCy, ska Oyjga BH3HaAHA
HEKOHCTUTYIIHHOI0. 3

3 1HILIOi CTOPOHHU, Y pILIEHHI MO crpasi MO0 BignosigHocTi Koncruryuii Ykpainu
OKpEeMHUX TIOJIO)KEHb 3aKOHIB VYKpaiHu TMpo TenebaueHHs, paJiOMOBJICHHS Ta
kiHemaTorpadito Bix 21 rpynns 2021 poky Ne 3-p/2021, Koncruryuiiinuii Cyj 3HOB
MOCJIABCSl Ha 3aralibHi KpuTepii oOMexxkeHHs y crpasi Bix 1 uepBHs 2016 poky, aie
JUAIIOB JT0 O1IBII 3MICTOBHUX BHCHOBKIB. Sk 3a3HauuB Cy, B yMOBax 3aCTOCYBaHHS
Pociiicekoro @epepartieto (i cy0’ekTaMy BiIaJHUX MOBHOBAXEHb, MOCATIOBLAMHU, A
TakoK 11 HaWMaHIFIMHU, OIKypHAJICTaMW, MUTLSAMH TOLIO) pI3HUX 3aco0iB
LIJIECIPSIMOBAHOTO (POPMYBaHHSI HETaTUBHOIO 00pa3zy YKpaiHuW NpOTUIIs Aep KaBi-

arpecopy 3A1MCHIOEThCS TakoX B 1HQOpMaliiHii cdepl K CKIAJHUK HAlOHAIbHOI

3 Pimenns KCY y crpasi 3a koHcTuTyLilinumu ckapramu Kosryn Mapunu Anatosniisau, Casuenko Haii BikropisHu,
Kocrornonosa Iropst JImutpoBuua, YopHoOyka Banepis IBanoBmya miofo BiamoBigHocTi Konctutymii Yipainm
(KOHCTHTYHIHHOCTI) TMOJIOKEHHS YaCTUHH 11" IT01 cTaTTi 176 KpuMiHaIpHOTO MpOoIieCyanbHOTO KOCKCY YKpaiHu

URL https://zakon.rada.gov.ua/laws/show/v007p710-19#Text
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0e3MeKkn YKpaiHChbKO1 Jep:kaBu. Jlisi mpoTujii 3arpo3aMm MapiaMeHT 3aCTOCOBYE
CUCTEMY HOPMATHBHHUX 3ac00iB 3a0e3neueHHs iHGopmarlliiiHoi Oe3neku YKpaiHu.
BigmoBimno g0 ropuamunoi mosuilii Koncrturymiiinoro Cymny Vkpainu, s
CTa01ILHOCTI JEMOKPAaTUYHOTO KOHCTUTYIIIMHOTO JIaay JeprKaBa MOXKe 31HCHIOBATH
KOHKPETHI 3aX0Au 3 MeTolo Horo 3axucty (Pimenns Big 16 mumas 2019 poky Ne 9-
p/2019).34

OTtxe, 0coly, sika, 30KpemMa, MpornaryBaja HaCHJIbCTBO Ta 3aKJIMKaja 0 MOBAJICHHS
KOHCTUTYIIIHHOTO JT1aty B YKpaiHi, Opajia y4acTh y TisTIbHOCTI HE3aKOHHUX 30pOMHIX
dbopmyBaHb Ta B 00MOBUX AisX Ha TEPUTOPIi YKpaAiHU y CKIIaJll HE3AKOHHUX 30pOMHMIX
(dbopMyBaHb, BUCJIOBIIIOBAJIA MIATPUMKY arpeCUBHOI MOJITUKH JIepKaBU-OKyIIaHTa Ta
3M1CHIOBANIa mponaraHay abo 1Hm [ii, COpsIMOBaHI Ha 3alepedyeHHs IpaBa
VYKpaiHChbKOTO HApOIy Ha BIACHY JIEPKaBHICTh, MOKe OyTH BKJItoueHO 10 [leperniky
0ci0, SIKl CTBOPIOIOTH 3arpo3y HallloHaJbHIA Oe3Mell 3 HACTyMHUM BBEJACHHSIM
CaHKLIMHNX oOMexeHb. Takl 0OMEXEHHsS YKpaiHChKOI JEp’KaBH IIOAO POCIHCHKHUX
apTUCTIB OyJW BHU3HAHI KOHCTUTYIIWHUMHU. TOOTO, SKIIO POCINCHKUN apTUCT 3
MOYaTKy 3HIMaeThest y cepiam npo OCb, a notiM y QuibMi 1o eKpaHi3alii TBOPIB
[excnipa, obuaBa GpiibMu 3200pOHEHO TPAHCITIOBATH B YKpaiHi.

HasiBHICTH €KCTpeMaIbHUX YMOB Ta 3alpOBAHKEHHS BOEHHOTO CTaHy HE BUBOJIUTH
JUSITBHICTh OpPraHiB JIEPXKABHOI BJIAJIA 1032 MEX1 KOHCTUTYIIMHOTO PETyIIOBaHHS Ta
KOHCTUTYIIIHHOTO KOHTpOir0. HeoOXiAHICTh HamaTh BiJICIY POCIHCHKIN 30poiHIN
arpecii He MOK€ BUIIPABJATH IISUIbHICTh JEPKABH 11032 TPABOBUM I10JIEM, OCOOJIUBO B
YMOBaX, KOJIM YKPaTHCHKHUI Hapoa OOPEThCs 32 CBOIO CBOOO Y Ta HE3AIECKHICTD.

OTxe, y SKOCTI 3araJIbHOTO BUCHOBKY, CJIiJl 3a3HAYUTH, 1110 TOJIOBHUM KPUTEPIEM
3MIMCHEHHSI  OIIHKM  KOHCTUTYIIMHOCTI ~ 3aKOHOJAaBYMX  OOMEXEHb  II0J0
KOHCTUTYIIIHHUX TIpaB Ta CBOOO]I € IOpUIUYHA MMO3HIIis, 110 chopMyIbOoBaHa y ab3airi
TpeTbOMY MIAMYHKTY 2.1  myHKTY 2  MOTUBYBaJbHOI  4YacTUHU  PimeHHs

Koncruryniinoro Cyay Ykpainu Bing 1 uepBusa 2016 poky Ne 2-pn/2016 y cnipasi npo

3 Pimenns KCY y cnpasi 3a KOHCTHTYUilHUM nojanHsam 47 HapojHUX JenyTaTiB YKpaiHW 1100 BiAmnoBigHOCT
Koncturymii Vkpalu (KOHCTHTYIIHHOCTI) OKpemux mpumuciB crarti 6 3akony VYkpainu ,IIpo TeneGaueHHs i
pasioMOBJIEHHS, crareit 15, 151, 26 3akoHy  YKpaiHu ,»11po KiHeMaTorpadiro. URL:
https://zakon.rada.gov.ua/laws/show/va03p710-21#Text
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CYyJIOBUH KOHTPOJIb 3a TOCHITaTI3aIl€l0 HEAIE3MaTHUX OCi0 70 MCUXIaTPUYHOIO
3aKJanay “oOMEeXEeHHs 00 peaiizallii KOHCTUTYLIMHUX TpaB 1 cB0OOJ HE MOXYTh
OyTH CBaBUIBHUMH Ta HECHPaBEJIMBUMH, BOHH MAalOTh BCTAaHOBIIIOBATHUCS
BUKIIOYHO KOHCTUTYIII€I0 1 3aKOHAMU YKpaiHW, TEpeciiyBaTd JETITUMHY METY,
Oyt OOYMOBJICHUMH CYCHUTPHOK HEOOXIAHICTIO JOCATHCHHS IIi€l METH,
MPOMOPLIHHUMU Ta OOTPYHTOBAHUMHU, Y pa3i 0OMEKEHHsI KOHCTUTYIIIHHOTO IIpaBa abo
CBO0OO/IM 3aKOHO/IaBellb 3000B’sI3aHUI 3aIIPOBAIUTU TAKE MTPABOBE PETYIIIOBAHHS, SIKE
7aCTh MOMUIMBICTh ONTHMAJIBHO JOCATTH JIETITUMHOI METH 3 MIHIMAJIbHUM
BTPYUYAHHSIM y peai3alliio 1bOro mpapa abo cBOOOM 1 HE MOPYIIyBAaTH CYTHICHUN
3MICT Takoro mpaBa.” Lls ropunnyuna nmo3uiis mareepkeHa Koncruryiinum Cynom
VYkpainu y BCIX HACTYIHHUX PILICHHSX, 10 CTOCYIOTHCSI OOMEKEHb MPaB JIOAUHU.

i kpuTepii AIIOTh K y MUPHHH Yac, Tak I1iJl 4aC BOEHHOTO CTaHy, 1110 iITBEPHKEHO
Koncruryniiinum CynoM YKpaiHu IUTIXOM NOCHIAHHS Ha IO IOPUINYHY TO3ULIIO Y
2022 ta 2023 poui, ToOTO yXBajieHl BxkKe M1 Yac Jli pexKUMy BOEHHOTO cTany. [lpu
[IbOMY HEOOX1JIHO BpaxyBaTH MOJIOKEHHS YacTUHU Jpyroi crarti 64 KoHcTuTymii
VkpaiHu, y SIKUX WOEThCSA, 30KpeMa, PO OKpeMi OOMEKEHHs mpaB 1 cBOOOH, IIO
MOKYTb OYTHU 3aMPOBAHKEHI B yMOBaX BOEHHOTO CTaHY 3 3a3HAUYCHHSIM CTPOKY JIii ITUX
MOBHOBAXEHb. 3 ypaxyBaHHSM THMYAcCOBOCTI TaKUX OOMEXKEHb, BOHH MOXYTh
BCTaHOBIIOBAaTUCS B YKa3i [Ipe3nuaenTa npo 3anpoBaKeHHs] BOEHHOT'O CTaHy Ta Moro
MPOJIOBXKEHHS, a00 y BIJAMOBIIHUX 3aKOHAX, IO MNPUUHATI I 3a0e3MeueHHS
MPABOBOT'0 PEKUMY BOEHHOTO CTaHy Yy BIAMOBIIHUX chepax.

[TpaBa i cBOOOM, SIK1 3T1AHO 3 iX MEPENIIKOM Y YaCTHHI IpyTii ctarTi 64 Konctutyii
VYkpainu He TiIIraloTh 00MEXEHHIM, 0OMEXYIOThCS 3a KPUTEPIsIMA MUPHOTO Yacy,
TOOTO HE MIJJIATal0Th EKCTPAOPAUHAPHUM OOMEXKEHHSIM i yac BitHU. [llomo 1Hmmx
KOHCTUTYIIIHHUX MPaB 1 CBOOO/I, 1110 HE MOTPAITMIIH JI0 3a3HAYEHOTO MEePEeNTiKy y CTaTTI
64 Konctutyuii YkpaiHu, MOXKYTb AISITU OUIBII CYyBOpiI OOMEXKEHHsS HIOJ0 MpaB 1
cB0O0O/1 31 CTOPOHHU JEpPKaBH, 110 MA€E JICTITUMHY METY Ta BUIPABIAHO HEOOX1AHICTIO

OTpHUMaHHA IICPCMOT' HAT BOPOT'OM.
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Cranicaa llleBuyk. O0OMeskeHHsI IPaB JIOAUHA B YMOBAX BiilHU | MUPY: KOHCTUTYUiHHUM
acrmeKT.

AHoTanifA. Y CTaTTi MpPOBEAEHO AOKTPUHAIBHUN aHalli3 KOHCTUTYLIHHUX KPUTEPIiB 0OMEKEHb
IOA0 TpaB JIOAWHUA. ABTOpP CTaBUTh NMUTAHHA PO TE€, UM BIJPI3HSETHCS 3MICT Ta OOCIT IHX
oOMeKeHb B yMOBaX BOEHHOI'O CTaHy Ta Y MUPHHUH 4Yac, a TaKOX PO Te, YU HaJa€ KOHCTUTYIIIS
Jep>KaBi MOKIIMBICTD BUXOY 3a i1 Mexi i yac 30poiiHoi BinnoBii arpecopy. CTBEpIKYETHCS, 10
3aIllpOBaPKEHHsI OLIbII CyBOPHX OOMEXEHb Ha IpaBa JIOAMHU il 4aC BOEHHOI'O CTaHY IOBHHHO
OyTu 30a7aHCOBaHUM 3 KOHCTHTYIIIHHOIO BHMOTOIO aIpECOBAHOIO 10 JEpPXaBH IISTH 3TiAHO 3
KOHCTUTYLI€I0. Y TMPOTUBHOMY BHUMAAKY HEMPOMOPIiAHI OOMEXKEHHs, HI0 HIBETIOIOTh PO
KOHCTUTYLIHHUX TPaB MPU3BOIATH 10 TOTO, IO JIep>KaBHA BJa/la BHHIE 32 MEXIi, [0 BCTAHOBJICHI
KOHCTUTYLI€0. ['0I0BHUM KpuTepieM, a0 OCHOBOIO JOKTPHUHM OOMEXKEHHs JIep’KaBHOI BIlaau
KOHCTHUTYIII€I0 € KOHCTHTYIIHHI MMpaBa Ta cBOOOIH, IO MAIOTh (YHIAMEHTAILHUN XapakTep. Sk
CBIIUUTh KOHCTUTYIIiIiHA NpPaKTHKA, SAPO KOHCTUTYLIMHUX TMpaB, SKIi HE € aOCOTIOTHUMHU
(aOcoMOTHUMHU TpaBaMH € Jy’ke oOMeXeHa KUIbKICTh y Cy4aCHUX KOHCTUTYIIMHHMX CHUCTEMax -
IIPaBO HA T'i/IHICTh, 3a00pOHA TOPTYP Ta NMPABO Ha JKUTTS) HE MiJUIArae KOIHUM OOMEKEHHIM, PIBHO
gK 1 abcomoTHI mpaBa. Jly)ke BaXIMBUM KPUTEPIEM, IIO MOXOAUTH 3 KOHCTHUTYIIH Ta MPAKTUKA
OpraHiB KOHCTHTYIIHHOT IOPUCIUKIIT CyyaCHMX JepKaB, € Te, L0 Jiep)KaBa NpPU BCTAHOBJICHHI
oOMeXeHb He MOXKe MOPYIIyBaTH CyTHICHUM 3MICT KOHCTUTYLIMHOTO mpaBa, ToOTO HOro Aapa, sike
HE MIATae KOAHUM 3aKOHOIaBYMM OOMEXEHHSM 3 METOK KOHCTUTYLIHHOTO 3aXUCTy cBOOOIU Ta
aBTOHOMII 1HAMBIAA. CTBEPIKYETHCS, IO 3BYKEHHS 3MICTY Ta OOCATY ICHYIOUMX KOHCTUTYIIHHHUX
mpaB 1 cBOOO/I JTFOJIMHU € iX 0OMEXKEHHSIM, a 0OMEXEHHS J0oMycKarThess Konctutymiero. PoOutses
BHCHOBOK TpPO T€, MO IpaBa 1 CBOOOAM, sIKI 3TIHO 3 TEPENIKOM y YacTHUHI Jpyrid crarti 64
Konctutynii Ykpainu He miuiararoTb 0OMEXEHHSIM, 0OMEXYIOThCS 32 KPUTEPIIMU MUPHOTO yacy,
TOOTO HE MIUIAraloTh EKCTPaopAMHAPHUM oOOMexeHHsM miag yac BiHM. Illogo iHmmX
KOHCTUTYLIHHUX MpaB 1 CBOOOJ, IIO0 HE MOTpAaNWiIM IO 3a3HAYEHOro Mepetiky y crarti 64
Koncrutyuii Ykpainu, MOXyTb JIIATH OUIBLI CyBOp1 OOMEXEHHs 10JI0 TpaB 1 cBOOOJ 31 CTOPOHU
JepKaBU; Taki OOMEXEHHs MaloTh MEepeciiyBaTd JETITUMHY MeTy Ta OyTH BHIIPaBIaHUMHU
HEOOX1IHICTIO OTPUMAaHHS IEPEMOTH HaJl BOPOTOM.

KirouoBi cjioBa: oOMeXeHHS KOHCTUTYLIMHMX MpaB 1 CcBOOOJA; KOHCTUTYLIHHMHA KpuUTEepii
oOMeXeHHsI MpaB 1 CBOOOJ; TNPHUHIMUI MPOMOPIIIHHOCTI; CYTHICHMM 3MICT IpaBa; HPHUHIIHUII
BepxoBeHcTBa KoHCTHUTYIIIT; 0OMEXeHHs COoLlialbHUX MPaB.

Stanislav Shevchuk. Limitations of Human Rights in the Conditions of War and Peace: The
Constitutional Aspect

Abstract: The article conducts a doctrinal analysis of the constitutional criteria for restrictions on
human rights. The author asks whether the content and scope of these restrictions differ during the
martial law period and during peacetime. It also questions whether the constitution allows the state
to exceed its constitutional limits during an armed response to the aggressor. It is argued that the
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introduction of more severe limitations on human rights during martial law must be balanced with
the constitutional requirement for the state to act in accordance with the constitution. Otherwise,
disproportionate restrictions that nullify the core of constitutional rights could lead to state power
exceeding the limits established by the constitution. The main criterion, or basis, for the doctrine of
limiting state power by the constitution is the fundamental constitutional rights and freedoms. As the
jurisprudence of constitutional courts shows, the core of constitutional rights that are not absolute
(absolute rights are very few in modern constitutional systems—the right to dignity, the prohibition
of torture, and the right to life) cannot be subject to any limitations, similar to absolute rights. A very
important criterion, derived from the constitutions and practices of constitutional jurisdiction bodies
of modern states, is that the state, when imposing limitations, cannot violate the essence of a
constitutional right, i.e., its core, which is not subject to any legislative limitations for the purpose of
constitutional protection of individual freedom and autonomy. It is asserted that the narrowing of the
content and scope of existing constitutional human rights and freedoms constitutes their limitation,
and limitations are permitted by the Constitution. It is concluded that the rights and freedoms listed
in part two of Article 64 of the Constitution of Ukraine, and not subject to limitations, should be
limited according to peacetime criteria, meaning they are not subject to extraordinary restrictions
during wartime. As for other constitutional rights and freedoms not included in the list in Article 64
of the Constitution of Ukraine, stricter restrictions may be applied by the state if they pursue a
legitimate goal and are justified by the need to achieve victory over the enemy.

Keywords: restriction of constitutional rights and freedoms; constitutional criterion of restriction
of rights and freedoms; principle of proportionality; the essential (core) content of the law; the
principle of supremacy of the Constitution; restriction of social rights.
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