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Introduction

dopted in 2011, the UN Guiding Principles on Business and Human Rights

(UNGPs)," represent a shift in perspective on human rights responsibilities:

the UNGPs introduced the business responsibility to respect human rights and
compelled states to deliver on their obligations to protect human rights from abuses in
the private sector. This novel approach also challenged the traditional paradigm that some
areas of governance are subject to strictly economic analysis and, hence, unreceptive of
social approaches, including human rights. One such area addressed by the UNGPs is the
so-called state-business nexus that addresses the state’s role as an economic actor. Principles
4-6 suggest that as states are primary duty holders of human rights responsibilities, they
should “take additional steps” and “lead by example” in the governance of state-owned
enterprises, public procurement, and privatisation, and use their position as a leverage to
promote business respect for human rights.?

The UNGPs’ special emphasis on state actions under the role as an economic agent
is closely connected to states’ primary roles and obligations. Regardless of the rules of
the market that apply to economic actors, states are bound by public interests first and
foremost, including the human rights of persons under its jurisdiction. Immense regulatory,
policy-making and executive powers entrusted to state institutions through the social
contract also necessitate special care on how these powers are exerted. Therefore, states
have an unwavering and primary obligation to act in conformity with human rights norms,
standards, and requirements, even when acting as an economic agent, and are accountable
for any violations.

Beyond direct implications, the state’s actions as an economic agent can also dictate
what is permissible on the market. Acting as economic actors, states conduct business
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with business® and, in this relationship, their actions represent an (either positive or
negative) example and have a significant influence on the private sector behaviour. In other
words, if the state’s actions on the market do not comply strictly with its direct human
rights obligations to protect, respect and fulfil, business entities are far less likely to deliver
on their voluntary responsibility to respect human rights.

Public procurement is a significant aspect of the state-business nexus. It is the process
where state agencies or other public entities enter the market as buyers of goods, services
and works.* Moreover, it represents a significant part of the global economy - its share in
the global Gross Domestic Product (GDP) was 12 % in 2018, amounting to 11 trillion
USD.* Considering the functions and volume public procurement encompasses, it has
direct and indirect links with the human rights of a wide array of rightsholders. These
linkages have been addressed in business and human rights scholarship,® as well as in the
works of international human rights bodies.” However, this attention has mainly been
directed towards policy and regulatory analysis of whether public procurement reflects
human rights considerations and how it can be managed. Meanwhile, root governance
issues that create the gap between public procurement and human rights and contribute
to the lack of progress remain relatively unexplored.

This paper investigates a prevalent governance issue in public procurement — political
favouritist corruption schemes® and their role in the paradoxical lack of progress in
aligning public procurement systems with human rights requirements. Whereas all types
of corruption are widespread in public procurement, political favouritism often has an

3 Christine Parker and John Howe, “Ruggie’s Diplomatic Project and Its Missing Regulatory Infrastructure,”
in The UN Guiding Principles on Business and Human Rights (Brill Nijhoff, 2012), 284.

*For instance: “Public Procurement - OECD”, OECD, accessed February 10,2021, http:/ /www.oecd.org/
governance/public-procurement/; “Public Procurement,” European Commission, accessed February
10, 2021, https://ec.europa.eu/info/policies/public-procurement _en.

5 “How Large Is Public Procurement?” World bank blogs, accessed February 9, 2021, https://
blogs.worldbank.org/developmenttalk/how-large-public-procurement.

¢ For instance, for extensive discussion on procurement and human rights see Olga Martin-Ortega and
Claire Methven O’Brien, Public Procurement and Human Rights (Edward Elgar Publishing, 2019).

7 For instance, for the recent analysis see UN, Human Rights Council, Report of the Working Group on
the Issue of Human Rights and Transnational Corporations and Other Business Enterprises on Connecting
the Business and Human Rights and the Anticorruption Agendas, A/HRC/44/43 (2020), paras 12-13.
$ While other terms have also been used to refer to concepts and effects of similar issues (Susan Rose-
Ackerman provides terms such as “administrative corruption,” “crony capitalism” and “state capture”
in: Susan Rose-Ackerman, “The Challenge of Poor Governance and Corruption,” DIREITO GV
L. Rev. Especial 1 (2005): 207, 218). This text employs political favouritism in public procurement to
denote the arrangement where companies or their owners create connections with political parties, mainly
through donations, and, in return, are rewarded by public procurement contracts. See, Bruno Baranek
and Vitezslav Titl, “The Cost of Favoritism in Public Procurement,” FEB Research Report Department
of Economics (2020); Audinga Baltrunaite, “Political Contributions and Public Procurement: Evidence
from Lithuania,” Journal of the European Economic Association 18 (2020): $41; Vitezslav Titl and Benny
Geys, “Political Donations and the Allocation of Public Procurement Contracts,” European Economic
Review 111 (2019): 443.
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appearance of legality, is deeply embedded in the system, and penetrates high levels of
government. Political favouritism entails the prioritization of private gains over public
interests in public procurement and, if it takes a systemic form, it can erode public trust in
government institutions and, regardless of legal consequences, damage companies’ social
license to operate. Finally, it also erases the traditional public-private divide and creates
opportunities for corporate capture.’

Due to these factors, political favouritism in public procurement can have a negative
impact on individual rights and obstruct the implementation of human rights policies in
governance. Moreover, as this paper argues below, human rights integration can threaten
such corrupt schemes by obstructing the regular flow of illicit funds or imposing additional
transparency and oversight on procurement deals. Therefore, political favouritist schemes
can be conceptualized as a fundamental roadblock for integrating human rights into public
procurement.

The paper analyses relevant primary and secondary sources in the fields of business
and human rights, governance, and economics and organizes the discussion as follows:
section 2 discusses the links between public procurement and human rights; section 3
analyses the role of corruption in general and political favouritism in particular within
public procurement; section 4 outlines the risks, impacts, and obstructive effects of
political favouritist schemes for individual human rights and the human rights approach
to the public procurement governance; section S concludes and suggests directions for
further research.

I. Public Procurement and Human Rights

Links between human rights and public procurement, as apparent as they might seem
through a systemic analysis, are rarely recognized by procurement regulations, partially
due to the traditional construction of procurement systems. Public procurement is
regulated by differing national or organizational rules, but similar structural elements
of the process can be identified across jurisdictions. It consists of pre-bidding (decision
to contract and definition of contract characteristics), bidding (contracting process and
award) and post-bidding (contract implementation and monitoring) phases.'” Moreover,
the primary aims guiding public procurement can be generalized as value for money,
non-discrimination between tenderers, and open competition."" Governments have

° UN, Human Rights Council, Report of the Working Group on the Issue of Human Rights and Transnational
Corporations, paras 72-74.

' Wim Wensink and Jan Maarten de Vet, “Identifying and Reducing Corruption in Public
Procurement in the EU” (Made for the European Commission by PwC and Ecorys with support
of Utrecht university, 2013), 45, https://ec.europa.eu/anti-fraud/sites/antifraud/files/docs/body/
identifying_reducing corruption_in_public_procurement_en.pdf.

' Olga Martin-Ortega and Claire Methven O’Brien, “Public Procurement and Human Rights:
Interrogating the Role of the State as Buyer,” in Public Procurement and Human Rights (Edward Elgar
Publishing, 2019), S.
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also incorporated secondary social and environmental goals into public procurement
regulations, such as combating modern slavery in the UK'? or promoting equality in South
Africa," adopting “social,” “green” or “sustainable procurement” models."* However, such
approaches remain scarce' and, even when adopted, social and environmental goals are
indeed secondary to and sidelined by the economic objectives of public procurement.

Through public procurement, states purchase a wide array of goods, works and services
to carry out public functions. The material scope of public procurement can include
purchasing anything from office supplies to military equipment, as well as commissioning the
construction of fundamental infrastructure or ensuring the provision of public services.'¢
Public procurement is also linked to the wave of privatisation in recent years, through
which the private sector has increasingly become responsible for activities traditionally
performed by governments.'” As a result, governments purchase goods and services that
they directly produced or performed in the past, including core public services, such as
criminal justice, education, health and social care.

Public procurement of essential goods and services is directly linked to states’ human
rights obligations. The decision of what the state purchases, i.e., the substance and quality
of acquired goods and services can determine whether the state fulfils its (international or
national) human rights obligations, especially in the area of economic, social and cultural
rights. For instance, if procured healthcare or education do not meet the qualitative
standards required by the corresponding human right, the state might be found to have
violated its obligation to fulfil.

Even when public procurement is not connected to the delivery of essential services,
the process is linked to human rights impacts based on who the state purchases goods
and services from. Companies in public procurement value chains can be involved in or
linked to violations of labour rights, discrimination, environmental harm or other adverse
human rights impacts. Through the doctrine of positive human rights obligations, states
can be held liable for human rights violations in public procurement value chains and

12 Olga Martin-Ortega, “Public Procurement as a Tool for the Protection and Promotion of Human
Rights: A Study of Collaboration, Due Diligence and Leverage in the Electronics Industry,” Business
and Human Rights Journal 3 (2018): 75, 78.

13 Geo Quinot, “Constitutionalising Public Procurement through Human Rights: Lessons from South
Africa,” in Public Procurement and Human Rights, eds. Olga Martin-Ortega and Claire Methven O’Brien
(Edward Elgar Publishing, 2019), 78-79.

'* Claire Methven O’Brien and Olga Martin-Ortega, “Human Rights and Public Procurement of Goods
and Services,” in Research Handbook on Human Rights and Business, eds. Surya Deva and David Birchall
(Edward Elgar Publishing, 2020), 278.

'S UN, Human Rights Council, Report of the Working Group on the Issue of Human Rights and Transnational
Corporations, para 13.

16 O’Brien and Martin-Ortega, “Human Rights and Public Procurement.”

7 UN, The Special Rapporteur on Extreme Poverty and Human Rights, Privatisation, Extreme Poverty
and Human Rights, A/73/396 (2018), paras 1-2, accessed February, 11,2021, https: //www.ohchr.org/
EN/Issues/Poverty/Pages/Privatisation.aspx.
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respective procurement regulations and rules (or the lack thereof) can be at the centre
of such scrutiny.'®

Moreover, its significant share in the global and national economies makes public
procurement an essential instrument to promote and secure human rights in the private
sector. Through their substantial purchasing power, states hold considerable leverage
on private producers and service providers to influence their social, environmental or
governance policies and create demand for responsible business performance.'” On the
other hand, the absence of human rights considerations in public procurement regulations,
tenders and contracts might be understood by the private sector as an indication of the
secondary and peripheral nature of human rights in the state agenda. In any case, state
recognition of the linkages between human rights and public procurement can have
significant direct and indirect impacts on stakeholders” human rights.

The significance of public procurement for human rights in business is recognized by
the UN Guiding Principles on Business and Human Rights. The state duty to protect
human rights under the UNGPs includes operational principles applicable to states” actions
under their role as economic agent.?® These principles, united under the umbrella term
“state-business nexus,” include Principle 6 which stipulates that “states should promote
respect for human rights by business enterprises with which they conduct commercial
transactions.”' Apart from the UN framework, the Organisation for Economic Co-operation
and Development (OECD) has also been promoting integrating human rights, labour,
gender and other social considerations into public procurement systems through the
concept of Responsible Business Conduct (RBC).* In light of these developments, states
increasingly include public procurement in their National Action Plans (NAPs) on business
and human rights® and there have been few positive examples of incorporating social and
environmental considerations into public procurement regulations as secondary aims.**

However, public procurement regimes remain resistant to incorporating human
rights and respective instruments, such as human rights impact assessment. O’Brien and
Martin-Ortega (2018) note that, compared to the increasing expectations for the private

'8 Edoardo Alberto Rossi, “Human Rights Clauses in Public Procurement: A New Tool to Promote
Human Rights in (States’) Business Activities?” in Legal Sources in Business and Human Rights (Brill
Nijhoff, 2020), 277; O’Brien and Martin-Ortega, “Human Rights and Public Procurement,” 25S.

!9 Martin-Ortega, “Public Procurement as a Tool for the Protection,” 75-77.

* UNGPs Principles 4-6.

! Tbid, Principle 6.

2 OECD, “I. Public Procurement — Supporting Responsible Business Conduct | Integrating Responsible
Business Conduct in Public Procurement” (OECD iLibrary, 22 December 2020), accessed February 16,
2021, https://www.oecd-ilibrary.org/sites/02682b01-en/1/3/1/1/index.html?itemId=/content/
publication/02682b01-en&_csp =elfacecd62{7ae24£03312574370£56e&itemIGO=0ecd&itemC-
ontentType=book.

2 “Public Procurement,” National Action Plans on Business and Human Rights, accessed February 16,
2021, https://globalnaps.org/issue/public-procurement/.

** O’Brien and Martin-Ortega, “Human Rights and Public Procurement,” 278.
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sector, the absence of public buyers’ supply chain responsibilities for human rights from
legislative or policy frameworks is paradoxical.”® This divergence is surprising especially
because states are the primary bearers of human rights obligations, and human rights law
does not allow duty bearers to brush human rights aside.

To explain the paradox, the existing literature discusses the prioritization of the so-
called “primary” aims of public procurement.”” In other words, economic objectives such
as value for money and fair competition between bidders, outweigh or stonewall social
and environmental objectives. However, literature does not account for other factors that
are not part of regulatory or policy frameworks but nonetheless represent a structural
element of the governance of public procurement. This paper opens the discussion on the
role of a prevalent practice of awarding public procurement contracts based on political
favouritism and suggests that this systemic issue threatens primary and secondary aims of
procurement alike. Accordingly, the next section discusses the nature and role of political
favouritist corrupt schemes in public procurement systems.

Il. Political Favouritist Corrupt Schemes in Public Procurement

With a significant impact on human rights, public procurement systems rarely reflect
these links in their governance. On the other hand, public procurement systems face
structural governance issues that further complicate bridging this gap. The paper argues
that corruption in general and political favouritism, in particular, represent one such
obstacle.

Public procurement is particularly susceptible to corruption due to a large number
of funds involved, the complexity of the process, and close interactions between public
officials and private sector representatives it involves.*® As a result, public procurement
can entail multiple types of corruption risks that can vary depending on the procurement
phase, national or institutional context, and other factors.*” Article 9 of the UN Convention
against Corruption specifically addresses the issue of corruption in public procurement.*’
Compared to other types, high-level institutionalized corruption is more prevalent in

* Claire Methven O’Brien and Olga Martin-Ortega, “Discretion, Divergence, Paradox: Public and Private
Supply Chain Standards on Human Rights” (Social Science Research Network 2018) SSRN Scholarly
Paper ID 3197615 2-3, accessed February 15, 2021, https://papers.ssrn.com/abstract=3197615.

26 Ibid.

*7 See for instance, O’Brien and Martin-Ortega, “Human Rights and Public Procurement,” 247-53.

*% Preventing Corruption in Public Procurement (OECD, 2016), 6, http://www.oecd.org/gov/ethics/
Corruption-Public-Procurement-Brochure.pdf.

** On varying forms of corruption in public procurement see Tina Sereide, Corruption in Public Procurement.
Causes, Consequences and Cures (Chr Michelsen Intitute, 2002), 13-19; Sope Williams-Elegbe, “Systemic
Corruption and Public Procurement in Developing Countries: Are There Any Solutions?” Journal of
Public Procurement (2018): 134-38; Mike Balthazar Beke, “Political Influence in Public Procurement:
Balancing between Legality and Illegality” (PhD diss., Universidad Complutense De Madrid, 2017),
140-248.

3% United Nations Convention Against Corruption 2003, A/58/422, Article 9.
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public procurement.* This type of corruption can often appear legal and its detection
and prevention depend on “the underlying general principles”* of public procurement.

The practice of awarding public procurement contracts based on political favouritism
tits perfectly within the definition of high-level institutionalized corruption. This
involves trading mutual favours between private and public actors: in return for political
contributions, businesses get government contracts, and this arrangement benefits both
parties by sponsoring their respective agendas.*® The scope of this arrangement is not
limited to a single institutional setting; it connects businesses, various agencies, and
political party structures, and penetrates high levels of government.

The existing country-specific research provides insight into the prevalence of political
favouritism in public procurement practices. For instance, 2010 data from the Czech
Republic revealed that only 1.1 % of all firms were registered as public contractors, whereas
12,9 % of political donor firms received public contracts.** A 2020 article studied public
procurement data from Lithuania before and after the 2012 ban on corporate political
donations. The findings suggested that donor companies had “a steady and unexplained
higher chance of winning in procurement tenders” even in Lithuania’s relatively less corrupt
and strictly regulated context, whereas this gap disappeared after the ban.* Similar patterns
of allocating large portions of procurement contracts to companies that have donated to
political parties have been observed in the large spectrum of countries such as, for instance,
Romania,** Hungary,*” Croatia,*® Turkey,*® Brazil* and the US.*!

3! High-level institutionalized corruption refers to “the allocation and performance of public procure-
ment contracts by bending prior explicit rules and principles of good public procurement in order to
benefit a closed network while denying access to all others.” Mihaly Fazekas and Luciana Cingolani,
“Breaking the Cycle? How (Not) to Use Political Finance Regulations to Counter Public Procurement
Corruption,” The Slavonic and East European Review 95 (2017): 76, 80.

3> Mihély Fazekas, Istvan Jénos T6th, and Lawrence P. King, “Corruption Manual for Beginners:
‘Corruption Techniques’ in Public Procurement with Examples from Hungary,” Corruption Research
Center Budapest Working Paper no. CRCB-WP/2013 1 (2013): 7.

33 Fazekas and Cingolani, “Breaking the Cycle?” 81.

3 Titl and Geys, “Political Donations,” 447.

3% Baltrunaite, “Political Contributions and Public Procurement,” 542-43.

3¢ Madalina Doroftei and Valentina Dimulescu, “Corruption Risks in the Romanian Infrastructure
Sector,” in Government favouritism in Europe: The anticorruption report 3, ed. Alina Mungiu-Pippidi, vol.
3 (Verlag Barbara Budrich, 2015).

3 Mihaly Fazekas, Péter Andras Lukacs, and Istvdn Jinos To6th, “The Political Economy of Grand
Corruption in Public Procurement in the Construction Sector of Hungary,” in Government Favouritism
of Europe.

3 Munir Podumljak and Elizabeth David-Barrett, “Political Favouritism in Croatian Public Procurement,”
in Government Favouritism in Europe.

% Ugur Emek and Mubhittin Acar, “Public Procurement in Infrastructure: The Case of Turkey,”
in Government Favouritism in Europe.

# Taylor C. Boas, F. Daniel Hidalgo, and Neal P. Richardson, “The Spoils of Victory: Campaign Donations
and Government Contracts in Brazil,” The Journal of Politics 76 (2014): 415.

# Daniel Bromberg, “Can Vendors Buy Influence? The Relationship between Campaign Contributions
and Government Contracts,” International Journal of Public Administration 37 (2014): 556.
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As a rule, such practices rarely look illegal as financial transactions at the heart of this
corrupt arrangement take place in the constraints of legality: neither corporate donations
nor reimbursing for a procurement contract is illegal per se. As a result, this corrupt practice
often goes on without detection, prevention, or other kinds of state reaction. Moreover,
the exchange of donations and public contracts are not immediate and corresponding,
meaning that these are part of broader schemes and systematic rather than singular quid
pro quo trades.*” However, manipulation of public procurement systems is done in the
shadows and requires the lack of transparency and accountability, as well as wide discretion
for responsible public officials and less restrictive procurement regulations. Subsequently,
contracts exempt from public procurement law,” as well as flexibly regulated smaller
contracts are more likely to be awarded to donating companies.** However, open bidding
procedures can also be exploited to favour politically connected companies through, for
instance, tailoring contract specifications to donating companies or leaking information
on competing bids and companies.* Another method to ensure the smooth operation of
this corrupt scheme is to decapacitate monitoring and oversight institutions and guarantee
the lack of accountability.*

The practice of awarding public procurement contracts based on political favouritism
violates the private-public divide that is essential to a functioning state.*” Accordingly,
this arrangement violates the primary objectives of public procurement as it disrupts
open competition and discriminates against bidders without political connections. At the
same time, it stands against the principles of free elections and democracy by channelling
illegitimate funds to campaigns of, most probably, ruling parties. However, as the next
section argues, this corrupt scheme also has a significant negative impact on the population’s
social and economic interests.

lll. Political Favouritism in Public Procurement and Human Rights

Aside from damaging the foundational principles of both public procurement and
political system, political favouritism has more immediate costs. For such deals to remain
lucrative for both parties, the price of government contracts needs to be inflated or the
quality of delivered services and goods needs to be reduced below the standard.*®

A 2020 study of Czech public procurement revealed that tenders allocated to politically
connected firms were overpriced by at least 8%, totalling a loss of 128 million USD from
2006 to 2018.* The study from Lithuania also estimates that cost increases in public

# Fazekas and Cingolani, “Breaking the Cycle?” 81.

3 Emek and Acar, “Public Procurement in Infrastructure,” 84.

* Titl and Geys, “Political Donations,” 443.

4 Baltrunaite, “Political Contributions and Public Procurement,” 543.

* Elizabeth David-Barrett and Mihély Fazekas, “Grand Corruption and Government Change: An
Analysis of Partisan Favoritism in Public Procurement,” European Journal on Criminal Policy and Research
1(2019): 415.

7 Fazekas and Cingolani, “Breaking the Cycle?” 82.

*1bid, 81.

4 Baranek and Titl, “The Cost of Favoritism,” 3—4.
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procurement caused by political favouritism (more specifically, corporate donations) equals
1% of the GDP and eliminating this corrupt arrangement would save about 180 million
EUR annually.* In the meantime, higher prices do not result in increased quality of
deliverables;*' rather, the diversion of public funds towards the parties in this illicit deal
brings about low-quality and unsafe works, goods and services.> Moreover, in settings
where corrupt schemes are well-embedded and systemic, new procurement needs for
deteriorating goods, such as repairs for infrastructure, can be exploited to maintain and
further corrupt deals between politicians and businesses. As a result, political favouritism
in public procurement undermines the value for money principle and diverts budgetary
funds from public interests to benefit political and business elites, at the same time lowering
the quality of procured goods and services.

These financial and qualitative effects of political favouritism entail negative social
impacts. As favouritism is normally sustained in a homogenous group, in this case, in
political elites and their loyal business counterparts, it decreases aggregate social welfare
and perpetuates inequality among social groups.®® This can also hamper the growth of
local businesses and decrease foreign investments that, in turn, can result in declining job
opportunities, reducing tax revenues and other negative impacts on social development.**
Moreover, budgetary funds are a limited resource and often serve to secure basic public
needs such as healthcare, education or basic infrastructure. Diverting as much as 1 % of
the GDP** to the parties of this corrupt scheme subtracts it from the funds that could
otherwise be spent for more or better-quality goods and services, proportionally lowering
the amount or quality of social spending. Finally, corruption in a broad sense has been
demonstrated to negatively affect life expectancy, maternal mortality, child nutrition, and
education, and erode trust in state institutions.*°

Negative social effects of corrupt systems often manifest in adverse impacts on specific
human rights. Research on connections between corruption and human rights has been
debating whether corruption can or should qualify as a human rights violation.*” However,

S0 Baltrunaite, “Political Contributions and Public Procurement,” 579.

1 Baranek and Titl, “The Cost of Favoritism,” 29.

5> David-Barrett and Fazekas, “Grand Corruption and Government Change,” 412.

53 Yann Bramoullé and Sanjeev Goyal, “Favoritism,” Journal of Development Economics 122 (2016): 16,
23.

* Wensink and Vet, “Identifying and Reducing Corruption,” 63.

35 Approximate estimation provided by Baltrunaite, “Political Contributions and Public Procurement,”
579; David Schoenherr, “Political Connections and Allocative Distortions,” The Journal of Finance 74
(2019): 543, 546.

36 Angela Barkhouse, Hugo Hoyland, and Marc Limon, Corruption: A Human Rights Impact Assessment
(Universal Rights Group and Kroll, 2018), 9-18, https://www.universal-rights.org/wp-content/
uploads/2018/04/Policy report corruption LR. pdf.

57 The exchange between Anne Peters and Franco Peirone is a perfect example of this debate. See, Anne
Peters, “Corruption as a Violation of International Human Rights,” European Journal of International
Law 29 (2018): 1251; Franco Peirone, “Corruption as a Violation of International Human Rights:
A Reply to Anne Peters,” European Journal of International Law 29 (2018): 1297.

1/2021 Oinocodia npasa i 3aransHa Teopia npasa  ISSN 2227-7153 213



Nika Arevadze

there is a wide consensus in academia and international organizations alike that corruption
is strongly linked to negative impacts on human rights encompassed by the International
Bill of Human Rights.*

Corruption has been linked to negative impacts on civil and political rights, such as the
right to life, equality and non-discrimination, the freedom of expression and information,
the right to a fair trial and political participation rights.”> However, special attention has
been given to the harm that corruption brings about on economic, social and cultural
(ESC) rights, as corruption diverts critical resources to private interests.® The examples of
ESC rights threatened by corruption include the right to development, the right to health,
the right to education, the right to an adequate standard of living (housing, food, water).*!

Human rights impacts of political favouritism or other types of corruption in public
procurement have not yet been in the centre of scholarly focus so far. However, UN human
rights bodies have particularly mentioned public procurement in the discussion about
corruption and human rights. A 2020 report of the Office of the United Nations High
Commissioner for Human Rights (OHCHR) highlights challenges and best practices in
integrating human rights into anti-corruption practices and underlines “the importance

t,”°2 and the nexus between the

of transparency and accountability in public procuremen
private sector, negative human rights impacts and corruption.®® Another report by the UN
Human Rights Advisory Committee calls on the example of transparency and equality
measures in public procurement to emphasize how states can fulfil their duty to protect
from adverse human rights impacts stemming from corrupt acts by the private sector.**
The latest report by the UN Working Group on Business and Human Rights also discusses
corruption as a fundamental problem specifically for the business and human rights agenda

and distinguishes public procurement as especially susceptible to corruption.®

58 Comprising of Universal Declaration of Human Rights 1948 (UNGA Res 217 A(III) ); International
Covenant on Civil and Political Rights 1966 (999 UNTS 171); International Covenant on Social,
Economic and Cultural Rights 1966 (993 UNTS 3).

% Corruption and Human Rights: Making the Connection (International Council on Human Rights Policy,
2009), 32-4S; Barkhouse, Hoyland, and Limon, Corruption, 19-32.

% See for instance, UN, Human Rights Council, Report of the Office of the United Nations High Commissioner
for Human Rights on Challenges Faced and Best Practices Applied by States in Integrating Human Rights
into Their National Strategies and Policies to Fight against Corruption, Including Those Addressing Non-State
Actors, Such as the Private Sector, A/HRC/44/27 (2020), paras 19-20.

¢! Kolawole Olaniyan, “The Implications of Corruption for Social Rights,” in Research Handbook on
International Law and Social Rights, eds. Christina Binder and others (Edward Elgar Publishing, 2020),
365-67; Corruption and Human Rights, 45-63; Barkhouse, Hoyland, and Limon, Corruption, 19-32.
¢ UN, Human Rights Council, Report of the Office of the United Nations High Commissioner for Human
Rights on Challenges Faced, paras 30-31.

6 Tbid, 40—49.

¢ UN, Human Rights Council, Final Report of the Human Rights Council Advisory Committee on the Issue
of the Negative Impact of Corruption on the Enjoyment of Human Rights, A/HRC/28/73 (2015), para 9.
¢ UN, Human Rights Council, Report of the Working Group on the Issue of Human Rights and Transnational
Corporations, paras 10-12.
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Political favouritism in public procurement can affect a wide range of rightsholders
depending on, among other factors, the economic and social effect of corrupt schemes,
the subject matter of the procurement contract in question, and the prevalence of
such schemes in the procurement system. The most common methods employed by
public officials to maintain political favouritist schemes in public procurement include
(1) designing procurement contract in a manner that sidesteps preventive measures,
rules, and standards; (2) guaranteeing that a connected company receives the contract
regardless of a record of proven violations and poor performance; (3) ignoring violations
of labour, environmental or technical standards within the contract performance and/
or decapacitating oversight mechanisms; and (4) accepting poor quality deliverables.
The resulting short or long-term deficiencies, such as the loss of quality or funds can
manifest into negative human rights impacts.

Bellow-standard quality of deliverables caused by corruption and diverted funds can
have a direct impact on the population. For instance, inferior quality public infrastructure
can collapse and result in mortalities and injuries, hence, causing negative impacts on
the rights to life and health of the users. In some cases, delivery under the procurement
contract concerns a basic service that falls within the scope of ESC rights, such as health
and social care, education, or adequate standard of living. In such cases, the inferior quality
of service is directly linked with the qualitative requirements of corresponding rights. For
example, if, as a result of diverted funds, a procured healthcare service does not meet the
requirements of availability, accessibility, acceptability and quality,*®® the state might be
found to have violated its obligations under the right to health.

Apart from the quality of delivery, poor quality of performance stemming from
a corrupt scheme might also have a negative impact on rightsholders. For instance, poor
oversight of a procurement contract resulting in non-compliance with labour standards
can be directly linked to the poor treatment of employees of the contracting business and
hence, negatively affect their labour rights. Similarly, the lack of environmental oversight
on infrastructure projects can result in environmental disasters and, in turn, threaten the
life and health of local populations and cause relocations.

Moreover, political favouritist schemes in public procurement divert portions of limited
budgetary funds towards political and private interests which might result in unrealized or
discontinued social programmes, undelivered basic services, and the absence of substantial
infrastructure. Whereas this effect is a dire social issue in any case, it can also constitute
a human rights violation if the goods, services and works in question are necessary for the
realization of ESC rights.® In this sense, favouritist arrangements in public procurement can

% UN, Committee on Economic, Social and Cultural Rights, CESCR General Comment no. 14 The Right
to the Highest Attainable Standard of Health, E/C.12/2000/4 (2000), para 12, accessed February 9,
2021, https://digitallibrary.un.org/record/4250412In=en.

¢ Anne Peters, “Corruption and Human Rights,” Basel Institute on Governance Working Paper
(2015): 17.
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be seen as the underlying reason for the state’s violation of its ESC obligations. Although,
there are doctrinal and practical issues related to establishing a clear link between the lack
of resources due to corruption and human rights violations, in particular with causality
and attribution.*® Besides the above-mentioned linkages, some authors also indicate that
political favouritism threatens the human rights of not-so-well-connected competitors that
end up losing tenders® and the political participation rights of voters who face a political
reality in which candidates and parties are dependent on undue financial influence from
the private sector donors.”

Beyond negative impacts on individual human rights, political favouritism in public
procurement represents a larger-scale issue — it obstructs the integration of human rights
considerations in the state’s role as an economic agent in general and public procurement
in particular and hampers the business and human rights agenda.

Procurement deals influenced by political favouritism are mainly concerned to deliver
on the conditions of corrupt schemes, and other considerations, including human rights,
become sidelined or ignored. Otherwise, incorporating human rights requirements
into the procurement process might also result in the loss of tender or disqualification
of connected companies — they are not, as a rule, strict adherents to good governance
standards. Moreover, to keep a corrupt arrangement lucrative, the parties — public officials
and contracted companies — have to minimize the actual costs of the contract. In this
sense, increasing costs of integrating human rights due diligence (HRDD) mechanisms
into projects, such as human rights impact assessment (HRIA) can be counterproductive.
Even without HRDD mechanisms, integrating the human rights approach entails enhanced
transparency, accountability and oversight — the very opposite of what corrupt arrangements
require to successfully operate.

On the other hand, the human rights approach entails empowering rightsholders and
victims of abuse and bringing their role into the centre of scrutiny.” In public procurement,
this would shift the perspective and reframe the issue of political favouritism from an
abstract misappropriation of public funds into its actual negative social and economic
impacts. These effects of the human rights approach, as desirable as they sound from the
perspective of good governanced human right baseds, can be devastating for political
favouritism schemes in public procurement. Considering that ruling or dominant political
powers are the main actors in such corrupt arrangements, it is logical that these same actors
would be motivated to ignore or undermine increasing calls on human rights integration
within anti-corruption measures or public procurement systems.

% Peters, “Corruption as a Violation of International Human Rights,” 1267-76.

¥ See Ondrej Blazo and Hana Kov4¢ikov4, “Right for Equal Opportunity for Fair Public Contract?
Human Rights in Public Procurement,” Human Rights in Public Procurement (2019): 137.

70 Peters, “Corruption and Human Rights,” 11.

"1 1bid, 26.
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Furthermore, as this corrupt arrangement involves a close illicit relationship between
political, public, and business elites, it erases the traditional public-private divide and enables
the business sector to gain informal influence and power over state policies, including
business and human rights policies. This effect referred to as corporate capture, entails
that political parties and campaigns become dependent on corporate donations from
procurers, and they are more likely to bend to the corporate will and allow their agendas
or practices that disregard or abuse human rights, hence abandon the obligation to protect
human rights under the Pillar 1 of the UNGPs. Moreover, due to its legal appearance and
high-level nature, political favouritism in public procurement is often a well-known fact
that eludes accountability and goes on unabated. Such blatant cases of systemic corruption
can erode public trust in the state. In this case, it would affect rightsholders’ trust in the
state’s ability to uphold their interests and protect them against human rights abuses by
the private sector.

Conclusion

It is evident that public procurement has significant human rights implications and,
therefore, its processes requires effective safeguards to avoid negative impacts on stakeholders’
human rights. Despite this simple logic, procurement systems remain resistant to increasing
pressures from international organizations and frameworks, such as the UNGPs. This
paper demonstrates that, apart from the traditional divide between economic and social
areas of influence in governance, the described divergence is also perpetuated by unseen
structural factors eroding governance. Such fundamental issues, exemplified in the paper
by political favouritist schemes of corruption, create illicit norms and rules that clash with
good governance principles and harm primary, as well as secondary objectives of public
procurement.

The adverse loop of political favouritism, public procurement and human rights impacts
has been scarcely addressed on political or academic levels, and, hence, there is no evidence
for successful mechanisms for combating this specific type of corruption. However, the
general issue of corruption in public procurement is analysed in the latest report of the UN
Working Group on Business and Human Rights” which reviews existing anti-corruption
measures that can alleviate negative human rights impacts. These measures include the
integration of human rights as a condition for awarding procurement contracts, excluding
bidders based on their record of corruption and human rights violations, integrating human
rights and anti-corruption considerations in supply chain codes of conduct, integrity
pacts,” employing modern technology such as digitalized procurement or block-chain

72UN, Human Rights Council, Report of the Working Group on the Issue of Human Rights and Transnational
Corporations.

73 The Report defines integrity pacts as a process “82 in which a contracting authority and bidders
agree to comply with best practice and maximum transparency, and a third party, often a civil society
organization, monitors the procurement process against those commitments,” para 39.
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based systems,’* and strong conflict of interest laws.”® Scholarly literature has also offered
to align the human rights based approach and anti-corruption measures to effectively
address the human rights impacts of corruption.” However, there is a scarcity of systemic
analysis or empirical evidence on the human rights based-approach to anti-corruption or
aligning these two areas of governance.

While this paper explores the links between corruption, governance, procurement,
business and human rights, it barely scratches the surface of this complex issue. This
demonstrates that there is a need for further research focusing on deeper analysis of
human rights impacts, good governance measures, public procurement systems, and, most
importantly, empirical evidence. Whereas the problem in this paper would benefit from
the analysis from different fields of study such as governance, economics, law, and human
rights, the interdisciplinary methods of business and human rights scholarship would be
the perfect fit to analyse its multidimensional nature. At the same time, the business and
human rights agenda needs to address the root causes of the lack of progress in leveraging
the state’s role as an economic agent in advancing human rights.”” The intersection of the
dark side of politics, structural issues of public procurement and resulting human rights
impacts is a perfect place to start.

© N. Arevadze, 2021
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Hika Apesaase. Kopynmisi 3 roA0BH: BIAUB HOAITHYHOTO (paBOPHTU3MY Ha MPABa AFOAHHH
B A€P>KaBHHX 3aKyIiBASX

AmnoTanis. AepkaBHi 3aKyIiBAl CTAHOBAATD 3HAYHY YaCTUHY CBITOBOI €eKOHOMIKHM Ta BIIAMBAIOTh Ha
XapakTep i IKICTh CYCIIABHUX 6Aar Ta mo cayr. OToxe, MalOTh 3HAYHI ITPSIMi Ta HENTPSIMi 3B’A3KU 3 IIpaBaMK
atopnHH. [TpoTe crcTeMu Aep)KaBHUX 3aKyIIBEAb PIAKO BiAOOPaKAIOTB Iii 3B'I3KH i 3aAUIIAIOTHCS
“rayxumun” A0 3aKAUKIB 3 OOKy MIDKHapOAHHUX OpraHi3alliil Ta HAYKOBHMX AOCAIAXKEHb I[OAO iHTerparii
IpaB AOAMHH. X044 Ije IIUTAHHS YaCTO 0OIOBOPIOETHCS 3araAOM, aA€ BOHO BCE XK 3AAUIIAETHCS He-
AOCTaTHbO BUBYEHHUM B aCIEKTi yIPaBAiHHS, SIKi CTBOPIOE PO3PUB MiXK Aep>KaBHUMH 3aKYIiBASIMH Ta
IpaBaMU AIOAMHH i CIIPHSE BIACYTHOCTI ITporpecy. Y CTaTTi AOCAIAKYEThCS IIUTAHHSA IIOAO YIIPABAIHHSA
y cdepi Aep>kaBHUX 3aKyTIiBeAb, 30KpeMa KOPYTIIiFHI CXeMH MOAITHKIB Ta IXHS pOAb Y HAPaAOKCAAbHIM
BiACYTHOCTI POTPECy Y IPUBEACHHI CUCTEM AEPIKAaBHMX 3aKYIIBEAD Y BIAIOBIAHICTD AO BUMOT IIpaB
AIOAMHH. AHAAI3YI04H ITepBUHHI Ta BTOPUHHI AXXepeAa, IPOAEMOHCTPOBAHO 3B SI3KU MDK KOPYIILIAHOK
[IPAKTUKOIO Ta IOUINPEHIMH IIPOOAEMAMU [IPAB AIOAMHU Y AePXKABHHX 3aKyIiBAsiX. CTBEpPAKYEThCS,
1[0 MiAPUBAIOYM CHCTEMH ACP)KaBHHUX 3aKyIliBeAb, TIOAITHYHA PaBOPUTH3ALLS CTABUTD IiA 3arposy
NePBUHHI EKOHOMIi4Hi Ta BTOPHHHI COLIIaAbHi I[iAl 3aKYIIiBEAD i CHPUYNHE HECIIPUATANBI HACAIAKH AASL
IpaB ATOAMHH. LTi HacAIAKM 3aBAQIOTH IIKOAM IPOMAASHCHKUM i HOAITHYHMM, a TAKOXK €KOHOMIYHHM,
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COILIiAAPHMM i KyABTYPHHM IIPaBaM AIOAMHH Y HaIliOHAABHOMY KOHTEKCTi 30KpeMa Ta IIePeIIKOAKAIOTh
po3BuTKY 3araaoM. Kpim Toro, 1151 KOpymmifiHa AOMOBAEHICTb € EPEIIKOAOI0 AAS CIIPYSIHHS iHTer parii
IPaB AIOAMHH y cdepy Aep>KaBHUX 3aKYIIiBeAb, 2 OTXKe, FaAbMY€E ITporpec y HoBoMy miaxoai KepiBaux
npuanunis OOH 3 murasb 6i3Hecy i IpaB AFOAMHH, a TAKOXK IIOAOXKEHD, 1[0 CTOCYIOTHCSI 3B SI3KY MK
AEPKaBOIO Ta 6isHecoM. BucBiTAor0uM HeOOXiAHICTD TOAQABIITIX MDKAUCLUIIAIHAPHKX Ta eMIIPUYHUX
AOCAIAKEHB, SIKi BUBYATUMYTb Lje IIUTAHHS 3 TOYKHU 30py Oi3HECY Ta [IPAB AIOAVIHH, 3a[IPOIIOHOBAHO
CHCTEMHHUH aHAAI3 MePIIONPUYNH, CTAaHy Ta MOTEHIIIMHUX PillleHb.

KarouoBi caoBa: aeprxaBHi 3aKyIiBAi; 6isHec; mpasa aroannu; Kepisri npuarmmu OOH 3 murans
OisHecy i IpaB AIOAUHU; KOPYILIis; $aBOPUTU3M; YIIPABAIHHSL

Huxka Apesapse. Koppynuust ¢ roA0BbI: BAUSIHHE IIOAHTHYECKOr0 GpaBOPHTH3MA HA IPaBa
4eAOBeKa B FOCYAAPCTBEHHBIX 3aKyIKaX

AnHoTanust. TocyaapCTBeHHbIE 3aKYIIKU COCTABASIIOT 3HAYUTEABHY 0 YaCTh MUPOBOI 9KOHOMHUKH
H BAMSIIOT HA XapaKTep M Ka4ecTBO 00IeCTBEHHbIX OAar 1 yCAyT. KITak, MMeIoT 3HaYMTeAbHbIe [IPsIMbIe
U KOCBEHHbIe CBSI3H C IIpaBaMu deaoBeka. OAHAKO CHCTEMBI TOCYAQPCTBEHHBIX 3aKYIIOK PEAKO
OTPAKAIOT STH CBSI3U H OCTAOTCS “TAYXHMH K IIPU3BIBAM CO CTOPOHBI MEXKAYHAPOAHBIX OPTaHH3aIIHIT
H HAy4YHbIX HCCACAOBAHHMIL IT0 MHTETPALUY [IPAB YeAOBeKa. XOTs 9TOT BOIIPOC YaCTO 06CYKAAETCS
B 0611[eM, HO OH BCe 3K€ OCTAeTCsl HEAOCTATOYHO H3yYeHHBIM B aCIIeKTe YIIPaBACHHS, CO3AA€T Pa3PhIB
MeXAY FOCYAAPCTBEHHDBIMH 3aKyIIKAMHU U IIPABAMH YeAOBEKA U CLIOCOOCTBYeT OTCYTCTBUIO IPOrpecca.
B craTbe HccAeAyeTCs BOIIPOC IO YIPABAEHHIO B Cdepe FOCYAAPCTBEHHBIX 3aKYIIOK, B YaCTHOCTH
KOPPYIIIJUOHHBIE CXEMbI [IOAMTHKOB U X POAD B ITAPAAOKCAABHOM OTCYTCTBHH IIPOTPECCa B IPUBEACHHH
CHCTEeM TOCYAAPCTBEHHBIX 3aKYIIOK B COOTBETCTBUE C TPeOOBAHUSIMU IIPAB Y€AOBEKA. AHAAMBHPYS
IIepBUYHbIE X BIOPHYHbIE HCTOYHUKE, IPOAEMOHCTPUPOBAHO CBSI3U MEKAY KOPPYIILAOHHOM IIPAKTHUKOM
H PAaCIpOCTPaHeHHBIMU IIPOOAEMAMH IIPAB YeAOBEKA B FOCYAAPCTBEHHBIX 3AKYIIKAX. YTBEPYKAAETCSL, UTO,
IIOADBIBAS CHCTEMbI FOCYAAPCTBEHHBIX 3aKYIIOK, IIOAUTHYECKast $aBOPUTH3ALIUS CTABUT IIOA YTPO3Y
IHepBUYHbIE SKOHOMUYECKHE H BTOPUYHbIE COL[AABHBIE I]EAH 3aKYIIOK F BBISBIBAET HEOAATOIIPUSITHBIE
IIOCAEACTBHS AASL IIPAB YeAOBEKA. DTH IIOCACACTBIS HAHOCST YIepO IPasKAAHCKHM U [IOAMTHIECKHUM,
a TAKKe 9KOHOMUIECKUM, COLIUAABHBIM U KYABTYPHBIM IIPaBaM YeAOBEKA B HALIMOHAABHOM KOHTEKCTe
B YaCTHOCTH U IIPEILITCTBYIOT Pa3BUTHIO B IleAoM. KpoMme Toro, 9Ta KoppyIImoHHast AOTOBOPEHHOCTD
SIBASIETCSI IIPEIITCTBHEM AASL COACFICTBHS HHTEIPALIMU [IPAB YeAOBeKa B cepy roCyAapCTBEHHbBIX
3aKYIIOK, a CAAOBATEABHO, TOPMO3UT IIPOTrpecc B HOBOM IopxoAe PykoBopsmux npuammmos OOH
II0 BOIpOCaM OM3HeCa U IIPAB YeAOBEKa, A TAKKe IIOAOXKEHM, KACAIOLIMXCS CBSI3U MEXAY FOCYAAp-
crBoM 11 6usHecoM. OcBelnast HeOOXOAMMOCTb AAABHEHIINX MEKAUCIIIIAMHAPHDIX H SMINPHYECKHIX
HCCAEAOBAHMUIL, KOTOPbIe OYAYT U3y4aTh 9TOT BOMPOC C TOYKHU 3PeHHs OM3Heca U IPaB YeAOBeKa,
IPEAAOXKEHO CUCTEMHBII AHAAU3 IIEPBOIIPHYHH, COCTOSHUS U IOTEHIJMAABHBIX PeIleHHIL.

KaroueBbie cAOBa: rOCyAAPCTBEHHbIE 3AKYIIKH; OU3HEC; [IPaBa YeAOBeKa; PyKOBOASIIIIE IPUHIIHIIBI
OOH o Bompocam 6u3Heca U IIpaB YeAOBeKa; KOPPYIILKs; paBOPHTH3M; yIPABACHHS.

Nika Arevadze. Corrupt from the Head Down: Human Rights Impacts of Political Favouritism
in Public Procurement

Abstract. Public procurement represents a significant part of the global economy and influences
the nature and quality of public goods and services. Consequently, it has substantial direct and indirect
links with the human rights of a wide array of rightsholders. However, public procurement systems
rarely reflect these links and remain resistant to calls on human rights integration from international
organizations and academic scholarship. While this divergence is often discussed, the root governance
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issues that create the gap between public procurement and human rights and contribute to the lack
of progress remain relatively unexplored. This paper investigates a prevalent governance issue in
public procurement - political favouritist corruption schemes — and their role in the paradoxical lack
of progress in aligning public procurement systems with human rights requirements. Through the
analysis of primary and secondary sources, the paper demonstrates the links between such corrupt
practices and prevalent human rights issues in public procurement. It argues that by undermining
public procurement systems, political favouritism jeopardizes primary economic and secondary
social objectives of procurement and brings about adverse human rights impacts. These impacts
harm civil and political, as well as economic, social and cultural human rights in national contexts
and obstruct the development at large. Moreover, this corrupt arrangement represents a roadblock
for promoting human rights integration in public procurement and, hence, hampers the progress
for the novel approach of the UN Guiding Principles on Business and Human Rights in general, and
its provisions concerning the state-business nexus in particular. The paper concludes by outlining
the need for further interdisciplinary and empirical research which will explore this issue through
the lens of business and human rights, and offer a systemic analysis of root causes, the state of play
and potential solutions.
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