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3ACAQM NO3UTUBICTCHKOI POPMJJVNI'-_IOII' HAYKU
Y BYEHHAX BAPLUABCbKMX HOPUCTIB MEPLUOI TPETUHW XIX CT.

BcTyn

MaAIIMHA TTOABCHKOI IPAaBOBOI AYMKHM HAaA3BHYAMHO 6araTa i Aoci caabxo BuU-
BueHa. AAS YKpaiHCPKOIrO BYEHOTO BOHA IfikaBa NPHUHANMHI 3 TPbOX IPHYHUH.
ITo-nepure, monpu nomupeny, i cepep Cy9aCHUX IIOAbCHKUX YUY€HHX TAKOXK, AYMKY
I[OAO BTOPHHHOCTI IIOAbCHKHMX IIPABOBHUX Y4Y€Hb Bip 3aXiAHOEBPONEMCHKHX iCTOPisd 1ux
Y4Y€Hb BUSABASIE CYTTEBI PUCH OPHMIiHAABHOCTI Ta BIAMIHHOCTI BiA 3aXiAHOEBPOIENCHKUX
iaeit, mepimocTi y $OopMyAIOBaHHI 3araAbHOEBPOIEHCHKUX iAell a60 TBOPYOI mepepobKu
11 apanranii ocranHix. KpiM Toro, aHaAi3 moabcbkoi MpaBoBOI AYMKH ITepIIOl TPeTHHH
XIX cT. Aa€ 3acapu AASL pO3YMIHHA IIeHTPAABHO-CXiAHOEBPOIIHCHKOTO THITY iCTOPUYHOTO
PO3BHUTKY IOPUAMYHOI HAyKH, CYyTTEBO BiAMIHHOTIO Bip, HAIPHKAaA, GpPaHITy3bKOTO YU
aHTAiNcpKOTrO. Le pde 3MOry BiAMOBHUTHCSA Bip ITOTASIAY Ha HiMeI[bKi ITPaBOBi BUYEHHS TOTO
Yacy SIK Ha YHIKAABHI, T0Oa4YUTH HATOMICTH GIABII TOBHO KOMIIAEKC $piA0COPCHKO-TIPABOBHX
i TeOopeTHKO-IIPaBOBUX IIPOOAEM, IIOPOASKEHUX CITIABHUMH OCOOAUBOCTSIMHU PO3BUTKY IpaBa
B YMOBAX $paHI[y3bKOTO IAHYBAHHS Ta HOTO IPUIUHEHHS, OIABII TOYHO (pOPMYAIOBATH
IIPUYMHY i YMHHUKY pOPMYBAHHS Cy9acHOTO IpaBo3HABCTBA. I1o-ApyTe, moAbchka mpaBoBa
AYMKa BUCTYIIA€ OAHMM i3 HaliBa)KAUBIIIMX KOHTEKCTIB PO3BUTKY YKPAalHChKUX IIPABOBUX
y4eHb. ¥ 3HaUHil YaCTUHi BUITAAKIB MOXXHA TOBOPUTH HABITh PO YKPAiHChKO-TIOABCHKI 41
IIOABCBKO-YKPAIHCBKI iA€], HAAEXKHICTh TEBHIX MUCAUTEAIB Ta yI€HUX AO 000X KYABTYPHUX
cruxiit. TakuM YMHOM aHaAi3 MOABCHKOI IIPaBOBOI AyMKH nepuroi TpeTuHU XIX cT. Aae
3MOI'y CTBOPUTH MOPiBHAABHY MaTPHUIIIO AASL KOMIIAEKCHOTO AOCAIAXKEHHS YKPaIHChKUX
IIPaBOBHX Y4eHb TOTO Yacy, Ke AOCI Ije He 3AICHIOBAAOCS.
IToaiTnyHuMY i BOAHOYAC reorpadivHIMU AeTepMiHAHTAMH OOpaHOI HAMHU TEMHU AO-
CAIA’KEHHS BUCTYTAIOTh BIAHOBAEHHS A€P>KaBHOCTI Ha IJeHTPAaAbHUX IOAbCHKHMX 3€MASX

* Oaexciit Beniaminosua KpeciH, AOKTOp I0PHANYHEX HAyK, YA€H-KOPeCTIOHAeHT MiKHapOAHOI akapeMmii
[OPIBHAABHOTO IpaBa, KepiBHUK LIeHTpy MOPIBHIABHOIO MPaBO3HABCTBA, IHCTUTYT Aep>kaBH i IpaBsa
imeni B. M. Kopenpkoro HAH Yxpainm.

Oleksiy Kresin, Doctor of Legal Sciences (Dr. hab.), Associated Member of the International Academy
of Comparative Law, Chair of the Centre of Comparative Jurisprudence, Volodymyr Koretskyi Institute
of State and Law of the National Academy of Science of Ukraine.

e-mail: okresin@gmail.com

ORCID ID: https://orcid.org/0000-0002-4016-6596

AOCAiAKEHH ITIATOTOBAEHO B PAaMKaX CTa)KyBaHHs 3 BUKOHAHHAM HAyKOBOTO AOCAIAYKEHHS 32 I ATPUMKH
Oynpanii iveni Kmmmroda Cxybimescproro (Bapimasa).
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y 1807 p. (Bap1maschke rep1jorcTBo i 3Ha4HOI0 MipOIo CrlapAKoeMHe Bip Hboro KopoaicTso
IToabchke) i mopaska Aucronaposoro noscranns (1830-1831 pp.) i3 HacTymHuMu 6e3mo-
cepeAHiMHU 3aX0AaMH poCificbkoi BAaau 1831-1832 pp. mopo IpHHLIIMIIOBOTO obMe>xxeHHS
aBroHoMmii Kopoaiscrsa IToabcpkoro. InTesexTyasbHMMY Bixamu € 3acHyBaHHA B 1807 p.
IIIkoau npasa (misHilre — OpuAMYHUI PakyAabTeT Bapimaschkoro yHiBepcuTeTy), o cTasa
IepIIUM CIeliaAi30BaHNM IOPUANYHIM HABYAABHUM 3aKAAAOM HA IIeHTPAABHHUX ITOAbCHKUX
3eMAX, i 3akpuTTa Bapurascekoro yHiBepcurery B 1831 p., a Takox 3HauHa eMirparis
BUYEHUX TOTO X POKy I AikBiparis ToBapucrsa Apysis Hayk y 1832 p.'

[HTeAeKTYaAbHOIO AETePMiHAHTOIO € 3araAbHOEBpOIIeiichki (i Hacammepep eHTPaAb-
HOEBPOIIEHChKi) pOIleck PO3BUTKY MPABOBOI AYMKH B ApyTiit mososuHi XVIII — mepmriit
TpetuHi XIX cT., o IpUBEAN AO CTAHOBAEHHS IEepPIUIOTO i AOCI HEAOCTATHBOIO MipOI0
YCBiAOMAEHOTO Ta AOCAIAXKEHOTO IO3UTUBI3MY B IOPUAMYHIN Haylli, IO IepeAyBaB
KAACHYHOMY I0pUAHYHOMY mo3uTuBizMy 30-x pp. XIX cT. i € rAnb6okuM peHOMEHOM, IO
BUABASIE CyTHICTb IIO3UTUBI3MY B IIPAaBOBIM AyMIIi 3araAOM.

AAsL €BpOTIEHICHKOTO IOPUAMYHOTO 3HaHH e B cepeauni XVIII ct. 6yB xapakrepHuit
AYaAi3M — IapaA€AbHHUN PO3BUTOK 3HAHHSA IO3UTUBHOTO IIPaBa Ta CIEKYAATHBHOTO 32
CBOEIO CYTHICTIO BYEHHs IIPO IIPUPOAHE IIPABO, [0 He OYAU CHHTe30BaHi, X04a i MOTAU
AOBIAPHO IIOEAHYBATHCS, 1 He CTAHOBHUAU €AMHOI ITPAaBO3HABYOI AUCITUIIAIHK. Y ApyTiit
noaosuni XVIII cr. 6iAbIn-MeHII MapaAeAbHO B ¥aci rerTinrenchka mxoaa M. [TorTepa,
KeHirc6epspkuii mpodecop L. Kanr (y misnix npausx), iraaiiicoxuit yaernit I. @iranpsxiepi
PO3BHHYAM BYEHHS IPO BiAOKPEMAEHHS 3HAHHS IIPO IO3UTUBHE IPaBo Bip pirocodii
(y TOMY 4mCAi BYEHHS PO IPHPOAHE TIPaBo) i OpMyBaHHS Ha HOTO OCHOBI O3UTHBHOY,
CYCITIiABHOI, eMITipUYHOI IOPUANYHOI HayKkH. BoHM BKa3yBaAHM Ha: eKCKAIO3UBHICTD IIO-
3UTHUBHOTIO IIPaBa sIK BAACHE IIPaBa; HOPMATUBHICTD / A€TAABHICTD SIK FIOTO TIPHPOAY, IO
A€XUTD y IAOLIVHI, BIAMIHHIN Bip MOpaAi Ta MOPaABHOCTI, X04a ¥ [IOB’sI3aHii i3 HUMHY;
IPABOMIPHICTb i palliOHAABHICTb IO3UTHUBHOTO IIPABa K BUPAXKEHHSA CYCIIABHHX AOCBIiAY
1 BOAI, IOrO HEBUIIAAKOBICTb i CAMOILIIHHICTD AK IPEAMETa AOCAIAYKEHHS; eMITIpPUYHICTD K
3acapy Mi3HAHHS IpaBa; CUCTEMATH3allil0 3HAHHA [TPO MO3UTUBHE ITPaBO I 0POPMAEHHS
HOr0 B IOPUAUYHY HaYKYy.

Ha nouarky XIX cT. 3acapgu HOBOI (41 IPUHLHMIIOBO TPaHCPOPMOBAHOI) IOPUAMYHOL
HayKH OyAO yTOYHEHO IIPOBIAHUME BUEHUMH e1I0XH. AAs iCTOpUKO-$ir0cOPCHKOTO BUEHHS
npo npaso I. B. @. Tereas, IT. 1. A. Qeitepbaxa, A. ®. 0. Tubo Ta iHmux xapakrepne

! Piotr Szymaniec, “Nauka prawa jako dzialalno$¢ pro bono. Uwagi na temat polskiej nauki prawa w
latach 1807-1831,” in Pro publico bono — idee i dzialalnos¢, ed. Maciej Marszal and Jacek Przygodzki
(Wroctaw: Wroctawski Uniwersytet, 2016), 101-02; Anna Rosner, “Jan Wincenty Bandtkie 1783-1846,”
in Portrety uczonych. Profesorowie Uniwersytetu Warszawskiego 1816-1915 (Warszawa: Wydawnictwa
Uniwersytetu Warszawskiego, 2016), 66; Maciej Itowiecki, Okrety na oceanie czasu. Historia nauki
Polskiej do 1945 roku (Warszawa: Mada, 2011), 165; Katarzyna Sojka-Zielinska, “Nauczanie historii
prawa w czasach przemian ustrojowych,” in Humanizacja zawodow prawniczych a nauczanie akademickie,
ed. Anna Turska (Warszawa: Liber, 2002), 44.
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MiATTIOPAAKYBAHHS IO3UTUBHOL OPUAMYHOI HAYKU eMITIpUYHIN Ta IO3UTHUBHIN Ppirocodii,
y ToMy 4HCAi pirocodii mpaBa, ase 3 BUSHAHHSIM OKPeMIlIHOCTI 000X cdpep, HEMOKAUBOCTI
HiBEAIOBAHHS IX MeX, 3aCyAXKeHHSM $popmaismy MeTadisuku (BKAIOUHO 3 Teopiero mpu-
poaHoro npasa). [cropuane puenns npo npaso O. K. Casinbi mporoaonryBaso oAHO3HaYHe
BiAOKpeMAeHHs IPaBO3HABCTBA Bip Ppirocodii. CmiAbHUM AAS 060X yUeHb CTAAO MpPO-
TOAOLIEHHS aBTOHOMIi HayKH IIPO IIO3UTHBHE IIPaBO, BKAIOYHO 3 pOpPMyBaHHAM BAACHOI
CHCTEMHU IOHATD Ha OCHOBI eMIIIPMYHUX AOCAIAXKEHD, 2 TAKOXK 3allePeYeHHs MOXXAUBOCTI
IIPUPOAHOTO IIpaBa AK BAACHe IIpaBa — Yepe3 IO Iii HAIpsAMU IOPUAMYHOL AYMKU MOXKHA
BHM3HATH Pi3HUMHU OOKaMHU PAaHHBOTO CTAHOBACHHS IIO3UTHBI3MY.

ITpuHIMIIOBY POADb Y CTAaHOBAEHHI IOPUAMYHOL HAYKHU BiAITPAAM T. 3B. «KOAHIKaIliNHI
AebaTn>» — mybaiuna anckycis 1810-1817 pp., mo cTaAa KAIOYOBOIO AASL pOPMYBaHHS Ta
YiTKIIIOro pO3MeXXyBaHHA MO3HIIiN iCTOpuKO-$pir0cOPChKOI Ta iICTOPUYHOT MIKIA, @ TAKOXK
yTOuHHAA i 36araTuaa ix criabHi 3acapu. Cepea Hux: 1) opMyBaHHS BUCHHS PO TPABO
Ha OCHOBI eMITIpHYHHMX AOCAIAKE€HD TO3UTHBHOIO MPaBa, EAHICTh EMIIIPUYHOIO 3HAHHSA
i IpaBOBOI AOKTPHHH; 2) BU3HAHHS IPOQecii Ta IOKAMKAHHSA BICHOTO-I0PHCTA — HE3AAEXKHO
Bip IOPUAMYHOI IPAKTUKH M BUKAAAAHHS; 3) BHU3HAHHS NAIOPaAi3sMy $OpM opraHisariii
IOPUAMYHUX 3HAHD — ¥ BUTASIAL IK $YHAAMEHTAABHOI IOPUAMYHOI HAYKU HiMEIIbKOTO 3pa3Ka,
TaK i IPaKTHKO-OPi€EHTOBAHMX yYeHb AHTAINCbKOro 4u $ppaHIly3pkoro 3paska. Came Tomy
1[I0 AMCKYCito, i 30kpeMa 1814 p. sk 9ac ii miKy, MO>KHa BBaXXKaTH OCTaHHbOIO BiXOIO Ha
IIASIXY TIOAOAQHHS AYaAi3My IOPHAMYHOTO 3HAHH i pOPMyBaHHS IIO3UTHBHOI Ta CYCIiABHOI
IOpPUANMHOT HayKH (YU BIATIOBIAHOTO 1i IPUHIMIIOBOTO MEPETBOPEHH).

ITopaapnmmit po3BUTOK ipeHl icTOpHKO-$iA0COPCHKOI Ta iCTOPHIHOI MIKiA IIOAO IOPH-
AudHOI Hayku A0 1833 p. OyB IOB’sI3aHUIA i3 PO3KPUTTSM i B3AaEMOBIIAMBOM iX IIPOTPaM.
KoHcTuTyroBasHS 0KpeMoro Bip ¢piroco¢ii MO3UTUBHOIO IIPABO3HABCTBA AiCTaAO Bia06Opa-
SKE€HHS Y 3MiCTi OPUAMYHOIL OCBITH, 6a30BOI0 AUCIIUIIAIHOIO AAS SIKOI CTaAQ €HITUKAOTIIEALS
no3uTUBHOrO npasa. Cynepeukyu BUCHUX Yy IleH 4ac CTOCYBAAMCS, 30KpeMa, BKAIOUEHOCTI
$irocodii MOSUTUBHOTO IIPaBa AO FOPUAMYHOI HAyKH 4u AO $irocodii, a TaKOXK MPAKTUYHOCTI
IPaBO3HABCTBA, HA YJOMY HAIlOASITAA ICTOPUYHA IIKOAQ, YU HOTO CBOOOAI BiA MPaKTHYHUX
1iaeit, mo MaHidpecTyBasa icropuko-disocodcpka mxoaa. ITopsia 3 iaeero mpo misicHicTh
IOPUAMYHOI HAYKH, 0COOAMBO B KOHTEKCTI 1l OKpeMIIHOCTI Bip TeoAoril, pirocodil, eTuxy,
KOMIAEKCHUX AUCITUIIAIH (KaMepaAiCTHKa) , PO3BHMBAAOCS BUeHHS Mo i AudepeHiIiariizo.
Iaeimpo moaia Ha Ti uM iHIII TaAy3i BIATIOBIAHO AO TIOAIAY ITPaBa, @ TAKOX YHCTO METOAMYHI
I0OYAOBH Y cdepi OCBITH IIEPepPOCAU B OOIPYHTYBAHHS CHCTEMU IOPHAUIHUX HAyK.”

> AoKAaaHiIIe PO 3aXiAHO- i LIEHTPaABHOEBPOIIEHCHKY IIPABOBY AyMKY Apyroi moaosunu X VIII — nepmoi
tpernnn XIX croairtsi: Oaekciit Kpecin, Cmanosienns meopemuunux 3acad nopisHssbHO-npasosux 0o-
cAidncens y dpyaiti norosuri XVIII — nepwiti mpemuni XIX croaimms: KoMNApamueHa KoHYenmyaisayis:
monozpagia (Kuis: IncruryT aepxasu i npasa im. B. M. Kopenpkoro HAH Ykpaiun, Aoroc, 2017),
420-22; Oleksiy Kresin, Comparative Legal Studies: 1750 to 1835. Approaches to Conceptualization, ed.
and trans. William Butler (London: Wildy, Simmonds & Hill, 2019), vol. II, 133-35.
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OCHOBHMM BUKNapg,

Po3rAsiA TUTaHHS IPO Te, IKMMH, Ha AyMKY BapIIABChKUX IOPHCTIB, MAIOTb Oy TH IOPUAITIHA
HayKa YU OPUAMYHI HaykH, posnouHeMo 3 orasipis @. K. Hlansascekoro. Y cBoiil mparii
«Io € pirocodis?>» 1802 p. aBTOP, BUKOPUCTOBYIOUN KOHIeNTH i TepMinu Kanra, mpo-
TOAOIIYBaB BUIICTD i IEPBUHHICTD YUCTOTO PO3YMY HIOAO PO3CYAKY, AIIPiIOPHOTO Ii3HAHHS
moao 9yTTeBOrO i AocBiaHOTO. ToMy aast @. K. IITaHABCHKOrO BCi HAYKM € YJaCTHHAMH
dirocodii, i came BOHa CTBOPIOE EAMHI 3acapH, AKi AMIIe IPUKAAAAIOTHCS AO TTi3HABAaHUX
IpeAMETIB, y TOMY 49HCAi A0 mpaBa.’ 3p03yMiAo, IO B TAKOMY OadeHHi IOpUAMYHA HayKa
He MOTAA pO3rasaaTucs sk camocTirne ssume. Haromicts T. Yanpkuit y npani 1800 p.,
cruparouuch Ha Y. bekkapia, I @iranpxiepi Ta iHIUX y4eHMX, CTBEPAXKYBAB iCHyBaHHS
HayKHU 3aKOHOAABCTBA, TOOTO MO3UTUBHOTO [IPABO3HABCTBA."

Knase @. K. Illanascekuil y cBOIX mparsix, MOYHHal04YK npuHaiMHi 3 1808 p., 3a-
IPOIMOHYBaB HOBe OaueHHs IOPUANYHOI HayKH, Oe3 sIKol He MOXKe ITOBHOIIIHHO iCHyBaTH
npasoBa cpepa.’ ITorpeba B Hill BUHUKAE Yepe3 CKAAAHICTD IIPaBa, PO3YMIiHHS SIKOTO
BHMAra€ CIelliaAbHUX HABHYOK, A Ile ITepepbadae iCHYBaHHS CIIeIiaAbHOTO IOPHAUIHOTO
$axy, okpeMOTo MOKAMKAHHS CYAAl, AOCAIAHUKA, 3aKOHOAABISI® (TaK camo B 1808 p. Ha
TNIOEAHAHHI Teopii Ta MPaKTHKU B I0pUAUIHOMY daxy Haroaomysas F0. Y. Hemuesuu”).
Y aemo nayranomy susHadeHHi O. K. IT[aHABCHKUM IOPUANYHOI HAYKH MOXKHA BHOKPEMUTH
ii mpeaMeT («IPaBHULITBO>» SIK «CTAHOBAGHHS i 3aCTOCYBaHHS TPHUITUCIB AO AIOACBKHX
ALSIHD>» ) Ta 06°€KT (<« BUSBAEHHS KOPUCHOI IIPABAY B IPAaBHULTBI>» ), I1I0 OAHOYACHO MOXYTh
[O3HAYATH IIPAKTHIHUI i CYyTO HayKOBHUIT acieKTH mpaBo3HaBcTBa.® Ha aAymKy BueHorO,
IOpHAMYHA HayKa cpOpMyBaAaCs e B Yacu aHTHIHOI PuMcpkol aepkaBu.’

IAsx misHaHHA B I0puAMYHIH HayL, 3rigHo 3 . K. IIlanaBcpkuM, Ma€ HTH Bip OKpeMUX
YyTTEBUX BPa>Xe€Hb, AOCBIAHOTO IIi3HAHHA €A€MEHTiB MUHYAOTO M Cy4aCHOTO IpaBa
(4acTKOBUX YSIBAEHD ) AO IX TAyMaueHHs, IOPiBHSHHS, Y3araAbHEeHHs YaCTKOBUX YSIBACHD,
CHCTeMAaTH3allil, « MICA€HHEBOTO HACAIAYBaHHA>» i AO POPMyBaHHSI 3aTaAbHUX, KOMIIACKCHUX,
abcTparosanux ipeft (moHATh), a He HaBmaku.'® Came TaKy eMIipudHy IOPUAMYHY HAyKy
BUEHHM Ha3MBAE «CIIPaBXHbOIO Pir0CcOPi€cro, HAYKOIO AIOACBKOIO PO3yMY >, i caMe HayKu

3 Aus.: Wiek XIX. Sto lat mysli Polskiej. Zyciorysy, streszczienia, wyjatki (Warszawa: Naklad Gebethera
i Wolffa; Krakow: G. Gebether i spolka, 1907), vol. II, 313.

*Tadeusz Czacki, O litewskich i polskich prawach o ich duchu, Zrédtach, zwiazku, i o rzeczach zawartych w
pierwszym statucie dla Litwy, 1529 roku wydanym (Krakow: Drukarnia “Czasu’, 1861), vol. II, 293-94.
3 Franciszek Ksawery Szaniawski, O usposobieniach potrzebnych do uczenia si¢ prawa. Rzech czytana
przy otwarciu Szkoly prawa w Warszawie dnia 14 PaZdziernika 1808 roku (Warszawa, 1808), 3-4.
¢Ibid, S; X. S. [Xawery Szaniawski], “O przyczynach wielu uprzedzen i sarkan przeciwko prawnictwu,”
Pamietnik Warszawski, 1, iss. 1 (1815): 3.

7 [ Julian Ursyn Nemcewicz], Przestroga dla wspétziomkéw na rok 1809 (Wroclaw, 1808), 19.

$X. S. [Szaniawski], “O przyczynach,” 2-3, 9, 11.

? Szaniawski, “O usposobieniach,” 10.

1% Tbid, 6-7; Franciszek Ksawery Szaniawski, Wiadomosci poczatkowe w nauce prawa (Warszawa:
Drukarnia J. C. K. Moéci Rzadowa, 1817), V-VII, 2.
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B itoro GagenHi 3000yBatoTh 3araapHi npasan.'' ITpu npomy O. K. Ilansascbkuit Big3Ha-
4aB, [0 eMITIPUYHICTD Y FOPUAMYHIN HayIl, SK MOPaAbHil, € HE AOCAIAHOIO, 2 AOCBIAHOIO,
a MOHSITTS He MOXYTb OyTH ToYHIMU. >

Y mexax ropupnasaoi Hayku O. K. IIlanaBcpkuit BAOKPEMAIOE iCTOpUYHMI i $pirocodch-
KU T AXOAH AO Mi3HAHHS, IPHYIOMY ITePIIHIL € eMITiPUYHOI0 OCHOBOIO Apyroro." Y mpai
1817 p. y4eHHI1 BKe IIPOTOAOCHB iCTOPif0 IpaBa oKpeMoio Haykoo.'* Takox mocriii-
HO HAaTOAONIYETHCS HA IOPIBHAABHOMY METOAI B MeXax 060x mipxoais,’s a B 1819 p-
®. K. IITansaBcoKuit 06IPYHTYBAB iCHYBaHHS OKPEMOI « CTATHKH [IPABa YK HAyKH [IOPiBHSIHB
y mpasi».'¢

IITe 6iabIn TOCAIAOBHE HaueHHS TO3UTUBICTCHKOI iCTOPUYHO OPiEHTOBAHOI FOPUAMIHOT
HayKH TpeacTaBaeHe y npansx . B. Baudmke nounnatoun npuHaiMHi 3 1812 p. Sk
i @. K. IITassBcpkuii, BiH BUBOAMB IOPUAMYHY HayKy 3 4aciB CrapoaaBHboro Pumy, ase y cBoix
Mi3HIMKX Ipansx 6iAbII aKIIeHTOBAHO ITOB’sI3yBaB i MOsIBY 3 MpodecioHaAi3alieio CyaiB
impargamu raoccaropis XII cT., emox010 «AOPOCAINIAaHHS> Ta YCKAAAHEHHS ITPaBa KOXHOTO
HApPOAY, 10TO IIEPEXOAOM AO CYCIIIABHO-AEPXKABHOTO XUTTSL.'” 3 IUTaHHSIM IpoecioHaAizawil
IOPUAUYHOT AisiAbHOCTI (6€3 MPUB A3KU A0 TIEBHOTO MePioAy) OB SA3aHi TAKOXK PO3AYMHU
4. B. baHATKe 1ITOAO HE3aAEXKHOCTI IOPUCTIB Bip Bn6opy IrpoOMaAHM, HE3aaHIAXKOBAHOCTI IX
pilreHb 3aMiCTh IPUB SIBKH A0 PO3YMiHHSI AoniabHOCTI Macamu.'® A B XVI cr., sik 3a3HayaB
yUeHHII, BIAOYAaCst TpaHCPOpMAaLLisi OPHAUIHOI HAYKH, BiA AOTMATHKH i GpirocoPpCTBYBaHHS
BOHA 3BEPHYAACS AO iCTOPUKO-IIPABOBOTO aHaAi3y'® (MOXeMO MPHUITyCTUTH, O HAETbCS
npo mkoay mos gallicus).

OcHoBOIO Mi3HAHHA B IOPHANYHIN HayIli, Ha IOrO AyMKY, € iCTOPHYHUI aHAAi3 ITpaBa,
MIOEAHAHHUI i3 6€3CTOPOHHBOIO KPUTHKOIO — 1110, 3BBUYAIHO, He [IPHMEHIIyE HeOOXiAHOCTI CyTO
AOTMATHYHOTO OCBOEHHS YMHHOTO [IPaBa 3 IPAKTUIHO0 MeTOK0.”’ Y4eHNUIT CTBEPAIKYBAB, 1110
CYTO AOTMATHYHe TAyMadeHHsI OyKBH IpaBa 6€3 iCTOPUIHOTO OCATHEHHS FIOTO CIIPaBXHbOTO

' Szaniawski, “O usposobieniach,” 7; Szaniawski, “Wiadomosci,” VIIL.

12 Franciszek Ksawery Szaniawski, Statyka prawa, czyli nauka poréwnywari w prawie (Warszawa:
w Drukarni J. C. K. Moéci Rzadowéy, 1819), 3.

'3 Szaniawski, “O usposobieniach,” 7-8.

14 Szaniawski, “Wiadomo$ci,” 284.

'S Szaniawski, “O usposobieniach,” 9; Szaniawski, “Wiadomosci,” V-XIL

16 Szaniawski, “Statyka”

!7 Jan Wincenty Bandtkie, “Wywod historyczny praw mieyskich w Polsce dawney obowiazuiacych,” in
Zbiér rospraw o przedmiotach prawa polskiego (Warszawa, Wilno: Nakladem i Drukiem Jézefa Zawadzkiego,
1812), 175-76; Jan Wincenty Bandtkie, Uwagi o potrzebie nauki prawa w naszym kraju w szczegolnosci,
a 0 uzytku onejze w ogolnosciq (Warszawa: Nakladem Zawadzkiego i Komp., 1814), 5-6,29-30, 32, 38;
Jan Wincenty Bandtke, “Co stanowi prawnika,” Pamigtnik Warszawski V1 (1816), 311-12.

'8 Bandtkie, Uwagi o potrzebie nauki prawa, 10.

¥ 1bid, 31.

%% Jan Wincenty Bandtkie, “O uprawnieniu dzieci przez zaszly zwiazek malzenski czynionem,” in Zbiér
rospraw o przedmiotach prawa polskiego, 258; Bandtkie, “Wywod,” IX, 127-28; Bandtkie, “Uwagi,” 18;
Bandtke, “Co stanowi,” 311-13.
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3HAYeHHs | IPUYUH [OSIBU BEAE AO IPUHLUIIOBUX MOMUAOK.> 5. B. BanATKe 3a3Hauas, mo
cepep IHIINMX HayK <IIPAaBO Ta MOTO iCTOPist € HayKa HANIiHHINIA, SIKA HAOiAbIIe CrIpHsE
IJaCTIO HAPOAY 1 SIKa BIAKPMBAE He AMIIE YECHOTU YU HIKYEMHICTh YChOTO MOAITHYHOTO
CYCIIABCTBA i 1IOTO CKAAAY, @ i1 HaBIiTh IIPOLBITAaHHS YK CTPAKAAHHS OKPEMHX 0Ci6>.2

ITpu npromy 4. B. BanATKe 3acyAXKyBaB anpiopHe TeopeTHU3yBaHH: i pirocoPpcTByBaHHS
AK aHTHiCTOpHYHI it OMaHAUBi («i3 camux cebe yeprasu, AOMHCAAMU He3TpabHUMH i 6e3-
COPOMHHUMH OaiiKaMK HiOH IIOSICHIOIOUH IIPABO, AepOPMYBAAH i 3HEBAKHAHU HA TPUBAAHI
yac #10ro BUCOKY it AOGPOUHHHY BapTicTb> ), BUCMiIOBaB KaHTIiBCbKe BUEHHS PO YHCTHI
PO3yM i 3AOpOBHIi FAY3A, IO HEIPUAATHI B 6y/_\b—511<1171 npodecii 63 MOEAHAHHS 3 BIAIIOBIA-
HOIO OCTaHHi# HayKoI0 («PO3CYAOK caM 1o cobi 6yBae MpUKPUTTSAM 260 He3HaHHS, 260
yIepeAkeHHs, a60 MACTYITy; 110 IIPU IIpaBax IO3UTUBHUX 0€3CYMHIBHUX He CAYIIHICTIO,
a HempasicTIo i 6e3mpas’sM 3BaTUCs MOBUHEH> ).”> HaroMicTh BiH BBaXaB 32 MOXAUBE
dopmyBaTy BaacHMI Pirococrkumit AUCKypC («iAearn IIpaBa i CipaBeAANBOCTi», «IIpaBAU
paBa> ) Ha OCHOBI y3araAbHeHHs 3HAHHS [IPO IO3UTHBHE IPABO MUHYAOTO i Cy4acHOCT,
i caMe y « BUTOAOILIEHHI ITPABA, IIEPEBIPEHUX AOCBIAOM >, IIOASITAE « BUCOKE IIPU3HAYEHHS >
IOPUAMYHOI HAyKu. >

Ane 6iabmry yBary, HiX opuanuHii Haywi, SI. B. BaHATKe y CBOIX Ipansx nNpucCBSTUB
IOPHAMYHIN OCBIiTi, TeX HAa3UBAIOYH il HAYKOIO, MO YCKAAAHIOE PO3YMIHHSA MOTO ip€H.
Bin o6crooBaB mpodecioHaAisario BCix OPHAMYHUX 3aHATD i 3aKOHOAABYOI pobOTH,
HaroOAONIYyBaB Ha HEAOCTATHOCTI CyTO MPaKTUYHOI OCBITH, BAKAUBIM POAi iCTOPUKO-IIPaBO-
BOTO eAeMeHTY OCBiTH, i HacamIepep icTopii HalioHaABHOTO i 3apy6ixHOrO (Hacammepep
HIMEIbKOTO i $ppaHIy3bKOTO) MpaBa, PUMCHKOTO TIPaBa, KAHOHIYHOTO MpaBa, 3araAbHOI
icTopii, a Takox $pirocodii.> IIToa0 MPaKTHIHOTO i BUXOBHOTO 3HAYEHHSI iCTOPIl TOABCHKOTO
IpaBa BiH 3a3HAYaB: BOHA <IIOKA3y€, 3 OAHOTO GOKY, IO HOBi mocTaHoBH (penunoBaHe
dpanuysbre npaso. — O. K.) 6arato MaioTh CXOXOCTi 3 AABHIIIMMH MPUIHCAMH, a [IUM
CaMuM, IO YUM OiAbine 6YAyTh AOCAIAXKEH], TUM OiabIe HAM OYAYTb AO BIIOAOOU; 3 IHIIOTO
00Ky, HaliKpallle YPsIAY AQIOTbCSI BKa3iBKH IOAO IIPHCTOCYBaHb, IO MOBHICTIO 3aMiHSATh
X Ha IpaBa, AKi 6 MOTAHM IJiIAKOM YBIATH y 3BM4Yal HAPOAY 1 TaK AIMTH AO OCTaTOYHOI MeTHU
KO>KHOTO 3aKOHOAABCTBAa>»; «IIOKa3yBaTH HAIIUX IIPEAKiB MYADi ITpaBa, AKi 4acTo yepes ix
HePO3yMiHHS HECAYIIHO KPUTHKYIOTbCS, 1 THM CIIOCOOOM 30YAXKYBATH Y CEPIISIX MOAOAL

*! Bandtkie, “O uprawnieniu,” 248; Wtadystaw Sobocinski, “Jan Wincenty Bandtkie obroricag Kodeksu
Napoleona,” Rocznik Lubelski 3 (1960): 160.

> Sobocinski, “Jan Wincenty Bandtkie,” 160.

* Jan Wincenty Bandtkie, “O karze $mierci na kradziez stanowionéy rzecz podiug praw kraiowych
uwazana,” in Zbidr rospraw o przedmiotach prawa polskiego, 276, 284; Bandtkie, “Wywod,” 87; Bandtkie,
Uwagi, 30, 33-34; Bandtke, “Co stanowi,” 309, 322-25.

> Bandtkie, Uwagi, 33-35.

* Bandtkie, “O uprawnieniu,” 215; Bandtkie, Uwagi, 18-22,25,28-37; Bandtke, “Co stanowi,” 311-16,
319-21, 333; Jan Wincenty Bandtkie, “O powazaniu dawnieyszém w Polszcze prawnikéw uczonych,” in
Posiedzenie publiczne Krélewskiego-Warszawskiego Uniwersytetu, na uczczenie pamigtki uczonych mezow,
a mianowicie polakow, odbyte dnia 1S lipca 1825 roku (Warszawa, 1825), 36, 39.
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IPUB'SI3aHICTh AO BITYM3HSHUX IIPaB i 3BUYAIB i CIIPaBXHIO AI0GOB A0 KpaiHu».”¢ Sk Ha-
FOAOIIYBAB yUeHHI, < TPABHHUIITBO... POOUTD CBOIX OCAIAOBHUKIB AOBipeHUMH 0CObamMu
[POLBITAHHS HAPOAIB>».>’

Aemo BigMiHHe GaueHHs IOPUAMYHOI HayKu 6YAO TIpeacTaBaeHo y mpausx P. Iy6e. Ti
IIOSIBY BiH BBaXKaB HEIJOAABHBOIO, «TBOPOM Hamux 4acis>.”* Kpim Toro, P. I'y6e naroao-
IIyBaB, IO HAyKOBa OpTaHi3allid iCTOPUYHO, TEOPeTUYHO, Pir0COPCHKH OPiEHTOBAHOTO
3HAHHS IIPO TIPaBa He € BCe3araAbHOI0, BOHA € TAKOI0 B OAHUX HapoAiB (HiMIIiB) Ta iHmO0
B IHIIHX, 1[0 MOKe OyTH 3yMOBAEHO OCOOAMBOCTSIMH iX PO3BHUTKY: «ByAb-sIKy HayKy CAiA
BBXXATH IPOSIBOM {HTEAEKTYaABHOTO XUTTSI HApoAy>».” 3oxpema, y Opanuii npasose
3HAHHS € IIPAaKTUKO-OPi€HTOBAHMM, OCHOBAaHMM HA Ka3yiCTHUIi Ta iHTepIpeTarii koaudi-
KOBAaHOT'O 3aKOHOAABCTBA, aA€, OMPaBAQA, IOYMHAE IePeTBOPIOBATUCS Ha HAYKY 3aBAIKU
OSIBi KPUTHYIHOTO 6adeHHs 0cTaHHBOro.*’ I Tak caMo 0COOAMBOIO € i Mae 6y THU IIOABCHKA
IOPUAMYHA HAYKQ, Y SKiA MAIOTD IIOEAHATUCSA TEOPETUYIHE 3HAHHA IIPO IIPABO 1 eMITipU4He
3HAHHSI IIPO JKMBE [IOAbCHKE IIPABO i peljUIIOBaHe 3aKOHOAABCTBO.>!

Cepea IOPHANYHUX HAyK | HABYAAPHUX AUCIIMIIAIH BiH Ha3MBa€ 3araAbHY iCTOPIIO IIpaBa,
«ICTOpIIO IHCTUTYLIil HOBUX HAPOAIB>, CACTEMH 3aKOHOAABCTB OKPEMHUX AEPKaB, iCTOPiI0
HaITiOHAaABHOTO 3aKOHOAABCTBA (Ta iCTOPiI0 HAIliIOHAABHOTO npaBa), icTOPiro 3aKOHOAABCTB
CAOB'SIHCHKUX HAPOAiB, dirocodito mpasa, «Hayky nopisHsaHHs npasa» (y 1830 p.), mume
PO «CHCTEMY HAyKH IIpaBa>.>

Y mparnsix P. I'y6e 1827 p. 0CHOBOIO IOPHAMYHHX HAyK Ha3BaHe iCTOPHKO-IIPaBOBe
ITi3HAHHS, SIKe 3AaTHe BIAKPUTH IPUYNHHO-HACAIAKOBUIT 3B 130K He AHIIIe B MUHYAOMY, & 1
Y Cy4acCHOMY IIpaBOBOMY PO3BHTKY. bBiAbIe TOro, Take Ii3sHAHHA 3AaTHE BUTBOPHUTHU KPUTepil
OLIHKH «IIPEAMETHOI LiIHHOCTI 3aKOHOAABCTB>.>> DOpMyBaHHs Cy4acHOI HayKHu icTOpil
npasa, Ha AyMKY P. I'y6e, € IiIAKOBUTO HOBHM, BHIIIUM €TaIlOM PO3BUTKY IOPHAMYHIX HAyK.>*

Sxmo icTopist mpaBa y 6auensi P. I'ybe aocaipkye «BuA i IpUpOAy 3MiH>, TO pirocodis
IpaBa «<II3HAE Te, 1[0 € 0e3yMOBHO CTAAMM, HEITOPYLIHUM, EAMHO iCTUHHHM Y MPaBOBUX
BipAHOCHHAax>. AAe I]i HEIIOPYIIHi 3acaAM, Ha BiAMiHY BiA paHIIIMX YaciB, ITYKalOTbCS
y CYCHIABCTBI, CY4aCHOMY IIOPSIAKY pedeil, Ljefl TOLIYK «BeAe He A0 abcTpakiiii Ta iAr03ii,

26 Bandtkie, “O uprawnieniu,” 216-17.

27 Bandtke, “Co stanowi,” 333.

» Romuald Hube, “Krotki rys historyi literatury prawa,” in Opera, pref. Karol Dunin (Varsaviae:
Typis Michaelis Arct, 1905), vol. I, 67; Romuald Hube, “Uwagi nad systematem Kodexu cywilnego
francuskiego,” Themis Polska V (1829): 303-04.

* Hube, "Krotki,” 68; Romuald Hube, “O stanie nauki prawa w naszych czasach,” in Opera, vol. ], §,
10; Hube, “Uwagi,” 306-07; Romuald Hube, “Niektore uwagi nad historya nauki prawa,” in Opera,
pref. Karol Dunin (Varsaviae: Typis Michaelis Arct, 1905), vol. I, 34.

39 Hube, “O stanie,” 5, 9-10; Hube, “Uwagi,” 304-06, 309, 329; Hube, “Niektore,” 34.

*! Hube, “Uwagi,” 312.

32 Hube, “Krotki,” 69, 71, 74-75; Hube, “O stanie,” 10; Hube, “Niektore,” 34, 48—49; Romuald Hube,
“O starozytnych zbiorach praw Czeskich,” Themis Polska V (1829): 3.

33 Hube, “O stanie,” 10-11.

$1bid, 10.
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a AO NIi3HAHHSA HAaSBHMX BIAHOCHH, YKa3yIO4H, I[O B THX BIAHOCHHAX € OABIYHHUM, a IIO
MiAASTAE 3MiHAM Ta iCTOPUYHOMY PO3BUTKY >, IOEAHYETHCS 3 ICTOPI€IO MPaBa i AOTIOBHIOE
ocranH.> ITousarTs ¢pirocodii mpaBa MaroTh GOpPMYBATHCS Ha OCHOBI y3araAbHeHHs
eMmipuaHux Marepiaais.’® [Ipu 1bOoMy BYeHHMI HEBUPA3HO 3raAye i TeOpik, aae il poab
i craryc He poskpuri.”’

Ha aymky P. T'y6e, mo 3’ siBuaacs B itoro nparsix y 1829 p., loprandHa HayKa B fOT0 4ac
Ha0yAa yHIBEpCAaABHOTO XapaAKTePy, 3BIABHHAACS «BiA TOTASIAIB, 0OMEKEHUX MiCLieBiCTIO»,
MAa€ OXOIMTH IIPaBO, OPUAMYHI MOHATTS Ta KOHIIEMII BCiX AABHIX i CyJacHUX HaPOAiB.38
[i eaemenTamu € icTopis i ¢pirocodis nmpasa, a OCHOBHUMH 3aBAAHHSAMH € PO3BHBATU
BCe3araAbHY iCTOPil0 3aKOHOAABCTB i CBOIMH CHAAMHU TBOPHUTH ¢pirocodiro mpasa. Ilpu
IIbOMY iCTOpisl AMBHTBCS B MHHYA€, a ¢pirocodis mpaBa Ha OCHOBI OCMHCAEHHSA icTOpil
«3abe3medye BAOCKOHAAEHE OadeHHs AyXy MailOyTHbOT0>.>

Sximo yHiBepcaAbHA IOPUAUYHA HayKa BIAKPHBAa€ HAYKOBI iCTHHH, TO 3aKOHOAABYA HAYKa
(caipom 3a E. Tancom HasBemo ii HpaBOSHaHHﬂM) Ma€ HalliOHAAbHUM (iHAHBiAyaAbHHﬁ)
i 6iABII IPAKTUYHUI XapaKTep, BOHA CIIPSIMOBAaHA Ha BAOCKOHAAEHHSI CBOTO IIPaBa, X04a Ma€e
TAKOXX KOTHITUBHY QYHKIIIIO — «Ii3HAHHS IHAMBIAYaAbHOT'O XapaKTepy CBOrO HapoAy».*
3acap¥ 3aKOHOAQABYIH Haylli HAAA€ FOPHAMYHA HAYKA, a MATepiaAl — IIPaBO CBOTO HAPOAY,
i Hacamrrepe cyaoBa npaxruka.*' Bopnouac npu untanHi npaus P. I'y6e BuHnKae BpakeHHs,
IO MAETHCS BCe X He IIPO ABI HAyKH, ABi CHCTeMU 3HaHb, a PO pi3Hi piBHI, rpaHi i pyHKIiI
oaHiei Hayku. Hanpuxaaa: «Ase He eAMHOIO BUHATOPOAOIO i 3aCAYTOIO AASL HAYKH ITPaBa,
a HaBITh BUKAIOYHO il CIIPABXXHBOIO YECTIO € T€, [0 BUAOOYTI HElo Ha IIASIXY PO3AYMIB 3aCaAH,
IPYHTOBHO CIIiBCTaBA€Hi 3 HOTpebaMu CyCIiAbCTBA, BKAIOYAIOTHCSI 3TOAOM Yy IIPaBa, 110
KepYIOTb AOASIMH TOTO X cycmiabcTBa. Ilfo Teopis, ocBAIeHa aBTOPUTETOM Yacy, Ii3HaAA
3a AOLIiABHE, 3AKOHOAABLI He MOXYTb BIAKUAQTH> .

Y mparii 1830 p. P. I'y6e mpeacTaBuB HOBe y3araabHeHH icTopil opupndHOi Hayku. Ha
FIOTO AyMKY, ICTOPUYHO IIPaBOBE 3HAHHS 32 YMOB AOMiHYBaHHSI YSIBAEHH IIPO OOXeCTBEHHY
AQHICTD IPaBa He MOTAO CTaTH HAYKOIO i IepefyBaAo B MeXKax iHIIMX cucTeM 3HAHHA (TeoAorii
Ta in.).” KOpuANYHA HayKa HAPOAXKYETHCS TaM i TOAL, KOAU AIOAM BiAUyBarOTh y CO6i CHAM
CaMOCTIFIHO TBOPUTH IIPABO YK IPUHANMHI «IPUBAACHIOBATH COOI IpUIMCcH mpas>».*

HaiipaBHiIIO0 I0pUAMYHOIO HAYKOIO, IO BUHHUKAA mie B yack CrapoaasHboro Pumy,
P. 'y6e Ha3BaB ek3ereTHKy (AOIMATUKY), «IOCTIHHO )XUBHUI BUKAAA Pa3 AAHOTO 3aKOHY >,

35 Hube, “O stanie,” 10-11; Hube, “Uwagi,” 308.
3¢ Hube, “Uwagi,” 339; Hube, “Niektore,” 35-36.
37 Hube, “Uwagi,” 307.

¥ 1bid, 299-300, 304, 306-07.

¥ 1bid, 300.

“1bid, 301.

“ Ibid.

4 1bid, 335.

43 Hube, “Niektore,” 38—39.

4 1bid, 39-40.

120 ISSN 2227-7153 Philosophy of Law and General Theory of Law 2/2020



3ACAIV NO3UTUBICTCHKOT IOPVONYHOI HAYKI Y BYEHHAX BAPLUABCBKWIX IOPVCTIB NMEPLLOI TPETUHM XIX CT.

IIOB’A3aHUI i3 «TAyMa4eHHsIM BUCAOBIB IIPaBa Ta [iX]| IPUCTOCYBAaHHAM AO PO3BHTKY
AIOACHKHX BIAHOCHH> i epIIMMHU CIPO6aMu BiAHANTH 3B’I30K OYKBH ITPaBa 3 PO3BUTKOM
CYCIIIABHOTO SKHTTSI Ta 3MiHIOBATH IIPABO y 3B'5I3Ky i3 cycmiabHEMM 3MiHamu.* €Bpora
micast mapinHs PuMcpkoi iMIepii OCTYIOBO 3BiABHSIE 0COOHCTICTD, HAAAE 1 MOXKAUBICTD
MOAITHYHOI y4acTi y TBOpeHHi npaBa. I BoAHOUYAC BiAOyBa€TbCSI OCMUCAEHHS 3BUYA€BOTO
IIpaBa B IPOIIeCi HOTro IMOEAHAHHS 3 PUMCHKOIO AOTMAaTHUKOIO, 3aBASAKH Y0MY pOPMYIOThCA
IIOHSITTS OPUAMYHOI HayKH.*

Y nisapomy CepepHDOBiUYi Ha OCHOBI y3araAbHeHHS AOTMATiB PHMCHKOTO IIpaBa po3-
BHHYAACsI HAyKa IPUPOAHOTO IPaBa, [0 MOPOAMAO TOCTPHIL i IPOOAEMHHUI AyaAi3M
TEOPETUYHOTO i IPAKTUYHOTO MPABOBOIO 3HAHHS Ta BOAHOYAC «3BIAbHEHHS IHAUBIAYaAD-
HOTO AYXY, IIl0 Io4aB cebe misHaBaTi>."” 3acayroio Teopii mpupOAHOro Ipasa it 3aCHO-
BaHOI Ha Hiil pirocodii mpasa craa yHiBepcaaizawis (x04 i Ayxe cymepedyansa Ta mTydHa
3a CBOIM 3MiCTOM, @ TOMy AHIIe TUMYACOBA) y4eHHs IIPO IPABO i MHPOKe 3aCTOCYBAHHA
HOPIBHSIABHOTO METOAY — IIPH FOTO IToKasHoMy 3HeBaxaHHI.* Hapaai mpocsiTHuIbKA
i peBOAIOLIIfIHA iA€4 OAO IAHYBaHHSA PO3yMy NPHUBEAA AO BIAKMAAHHS 3BHYAEBOr0 i pUM-
CHKOTO TIPaBa, IPUIMHUAA AOMIHYBaHHS OCTAaHHbOTO B OPUAMYHIi Haywi (Bci monepeani
«IIKOAM>, 32 TBepAXeHHAM P. ['y6e, Tak 4u iHaKIIe IPYHTYBAaAUCS Ha HbOMY), IPHBEAA
AO TIOBCIOAHHUX 3aKOHOAABYMX PePOPM, BOAHOYAC CTUMYAIOIOUH BiADOAKEHHS IOPHAUIHOT
HAyKH B 1l a6cTpakTHO-PpirocoPchKOMY BapiaHTi, apKe «PO3yM MaB OyTH HaHBUIIUM
3aKOHOAABIIeM>.*

HoBuii mepioa «BiATIOYMHKY > i peakiiii, OB sI3aHMI i3 POPMYBAHHSIM i AOMiHYBaHHAM
icTopii mpaBa, MaB 3BOPOTHI, IHAMBIAyaAi3yI04i 3acapd, BIAKHAAB aGCTpaKui'l', II[O BUSBUAH
CBOIO HepoCTaTHiCTh. HaromicTs I0prAMYHA HayKa 3BEPHYAACS AO IPOOAEM PO3BUTKY
CYCIIIABCTBA, CTAAd COITiaAbHOIO. TaKoX y Ijeil Yac BUHHKAA HOBa ¢pirocodis mpasa, mo
CIIMpaAacs Ha mpobAeMaTHKY Teopii IPHPOAHOTO IIPaBa, aAe BIAKHHYAA alIPiOpHi CITeKyASIIIiI
Ta [MOYaAa aHAAI3yBaTH 1 y3aTaAbHIOBATHU IIO3UTHBHE IIPABO. Y ITUX ABOX AMCITMIIAIHAX MiXK
CO60I0 IIOEAHAAUCS PeaAbHICTD i abcTparoBaHa Aymka.™

CyuacHuit mepiop po3BUTKY IOPHAMYHOI HAYKH ITOB s13aHMIL, Ha AyMKy P. I'y6e, 3 Alarorom
icTopuyHOI Ta $pir0cOPChKOI MKiA. 3aCapM iCTOPUIHOI MKOAM CHOPMYBAAKCS IIPOTATOM
apyroinoaosurn XVIII ct. Hacammepea y npansx I I'yro, a misuime — @. K. Capinbi, BoHn
MIOASITAIOTh Y TPAarMaTUYHOMY PO3TASIAL iICTOPUYHOIO PO3BUTKY IIPaBa B KOHTEKCTi PO3BUTKY
CYCIIABCTBA Ta KOAEKTUBHOI CBiaOMOCTI.”!

®irocodenka (ii 6iAbII IPaBUABHO HA3BaTH icTOPUKO-Pirocodchka) mKoaa Giabmre
He MIAHOCHUTBCA Hap CBITOM, BOHA CIIPSAMOBaHA HA IMi3HAHHSA CY4aCHOTO CTAHY IIPaBa, K

4 Hube, “Niektore,” 40-41.
4 Ibid, 42-44.

4 bid, 45-48.

8 Ibid, 48.

* Ibid, 49.

0 Tbid, 48-51, 53.

S Ibid, 52.
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i icropuusa mxoaa. [i sacnoBruxoMm P. I'y6e nasusae E. Tanca. Bona mae Husky criapanx
3 ICTOPMYHOIO IIKOAOIO 3aCaA, AA€ iHAKIIE PO3yMi€ iICTOPHMYHUM NPOLIeC, AAS Hel IPUYMHAMHA
3MiH y CYCIIIABHUX i IPaBOBUX IHCTUTYTAaX € 3MiHM B MHCACHHI AIOAUHH. A TOMYy BOHQ, Ha
BIAMIHY Bip iCTOpMYHOI HIKOAH, 06ilMa€ CBOIMHU AOCAIAYKEHHSIMH I y3araAbHEHHSMH SBUIIA
He AWIIe B HAI[IOHAABHOMY, a i yHiBepcaabHOMY BuMipax. Kpim Toro, Ha aymxy P. T'y0Ge,
dpirocodcpka MKOAA PO3BHHYAQ OIABII 4iTKi KpUTepil OLiHKM iCTOPUYHHUX MaTepiaAiB
i mponoHye Ha OCHOBI LIIAKOBUTOrO BiAKMHEHHS anpiopHocTi («ipeaapHa dpirocodin
IIpaBa B3araai He € HAYKOIO TIPaBa>» ) i y3araAbHEHHs MO3MUTHBHOTO [PaBa BUSHAYEHHS
fioro He3aMiHHUX 3acaa.’” Iumu it inmumu aprymenTtamu P. I'ybe pakTudHO cTBepaKye
HE AIaAOT, a AlAAGKTMYHY HACTYIHICTh ABOX HIKiA: 32 iCTOPUYHOIO HIKOAOK HACTYIIHOIO
1 61ABII AOCKOHAAOIO € PIA0COPCHKA, SIKA TAKOXK € OIABII IIOCAIAOBHO ICTOPUYHOIO, «€ AHILIE
BHILOIO IIOTYTOO MIKOAH BAACHE iCTOPHYHOI>».*

Y 6auenni LI. 3a60poBchKOro, BHCAOBACHOMY B mpansx 1829 p., opuauYHa HayKa €
HEeBiA€MHOIO JACTHHOIO IPABOBOTO XXUTTS HAPOAY, & TOMY HEBiAAIABHHUM Bip MPAKTHKH
IPaBO3HAHHAM, BUCTYIIA€ CYTO TEXHIYHUM €AEMEHTOM IpaBa. BoHa BuHHMKae sk moTpeba
HApOAY «HAAATH HAYKOBOI GOPMH CBOIM FTOAOBHUM IIOMHCAAM>>, TIePeAOAIaE BIIOPSAKYBAHHS
IIpaBa, EPEAAHH AOCBIAY MUHYAOTO, HAAQHHSI PO3TOPHYTOT'O TAYMaYeHHsI 3aKOHOAABCTBa
Ta 3abe3IeyeHHs FI0T0 3aCTOCYBAHHS, A TAKOX 3MiCTOBHHII PO3BHTOK IIpaBa y cdpepax, He
IIOB’SI3aHHX i3 CYCITIABHIMU TPAAMLIIEIO i IIepeKOHAHHSIMH, TOOTO 3araAOM IPaBOBMiHHs.>*
ITpu 11poMy BUEHi-FOPUCTHU MAIOTD SKIIO He BUKAIOYHO, TO IIEPEBAYKHO AOCAIAXKYBAaTH ITPABO
CBOTO HapOAy, OOMEeXYIOUnCh HacaMIIepep icTopiero i AOrMaTHKOIO 1paBa, a ¢pirocodis
npasa (six anpiopna) y 1. 3260p0BCHKOrO BUKANKAAQ KDHTHYHE CTABACHHS. S

Ha aymky B. O. ManeiioBcbkoTo, IO pUAMYHA HayKa chopMyBasacs Ha moyaTky XIX cr.,
a paHimre nepe6yBaAa y IpHMITHBHOMY CTaHi IOMPH 3yCHAASI OKpeMHX 1i cBiTO4iB. OCHOBHIM
1i IIAXOAOM € iICTOPMYHMI — IIi3HAHHSA IIPABOBUX ABHUII B iCTOPUIHOMY KOHTEKCTI IX BUHUK-
HEHHS Ta PO3BUTKY.>® YueHUI1 3BepTaB yBary Ha BIAMIHHOCT] pO3BUTKY IOPHANYIHOI HAYKH
B Pi3HHUX KpaiHaX, yKa3ylouH Ha ii Hu3bKu# piBens y Q@pannii Ta Bucokuit y Himewunsi,
i MpUYMHOIO BIAMIHHOCTE! y PiBHI HAYKH € piBeHb pO3BUTKY Hapoay.”” Cepep icTopraHuX
aucnunaig B. O. MarefoBCbKUI BUOKPEMAIOE iCTOPil0 HalliOHAABHOTO IIpaBa, icTOpiio
CAOB THCBKHUX 3aKOHOAABCTB 1 «BCE3araAbHY iCTOpir0 3aKOHOAABCTB>.%®

2 Hube, “Niektore,” 53-57.

53 1bid, 57.

$ C.Z. [Cyprian Zaborowski], “Jurysprudencya sadu kassacyinego Xiestwa Warszawskiego i zwigzek
instytucyi kassacyinéy z ogélném zyciem prawném w kraju,” Themis Polska VI (1829): 362-64, 366,
368-71.

5 Ibid, 370-71; [ Cyprian Zaborowski], “Rozbiér krytyczny dziela pod tytutem: Upominek pogrobowy
§.p. Kazimierza Pliszki Podlesianina; rzecz o sukcessii...,” Themis Polska VI (1829): 240.

$6 Waclaw Aleksander Maciejowski, “Ogloszenie prenumeraty,” Themis Polska V (1829): 414, 416.

7 Ibid, 414-15, 419.

$ Ibid, 414-
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K. A. TI'eiiaman BBaXaB, IO IOPHAMYHA HAYKA MA€ HAaCAMIIEPeA AOCAIAXKYBaTH IPaBoO
CBOTO HapoAy: «CKiAbKM Ma€EMO OKpEMUX 3aKOHOAABCTB, CTIABKHM MAaEMO Pi3HOMAHITHHX
IpaBO3HABCTB>.> [i 3aBAQHHS — y3araAbHEHHS AOTMAaTHKHU [O3UTHBHOTIO MPaBa, BiAHAl-
A€HHS HOTO HaIliOHAAPHHX 3aCaA Ha OCHOBI HAPOAHOTO EPEKOHAHHS, CTBOPEHH 3 [TPaBa
«EAMHOrO HAyKOBOTO I[iAOr0>, 3 Ha OCHOBI IIbOr0 — PO3pOOKa 3aKOHOAABCTBA 1 TBOPEHHS
HOPM Yepe3 CyAOBi pimenHs.®

3riano 3 K. A. TeitaMaHOM, y CHCTeMi HayKH O3MUTUBHOTO NpaBa (BOHA 5K — HAyKa 3a-
KOHOAaBCTBa) MaIOTh AOMiHYBaTH iCTOPHYHI Ta AOTMATHYHI AOCAIAKEHHS; IIPUCY THS TAKOX
$irocodpis mpasa.®' ITpu 5boMy BOHA IIOCTAE i SIK CUCTeMA OPHANIHUX HAyK, aAXKe BCI TpU
il eaementn y npansx K. A. TeilaMaHa Ha3MBAIOTHCS TAKOK HayKaMu.® Y TaKOMY BHTASIAL
IOpPUAMYHA HayKa iCHye HelopAaBHO: ¢irocodis i AorMaTHKa MAIOTh AABHE IIOXOAKEHHS,
a ICTOpUYHUM MiAXiA HEIITOAABHO BUHHK Y Himewyunni.®® Yuenuit BKa3yBaB Ha BIAMiHHOCTI
B pO3BHUTKY IopuandHoi Hayku B Himewunni Ta Opanuil, moxipHi Bip pisHuX mAsIXiB po3-
BUTKY iX IIPaBa, HACAIAKOM YOTO € AOMiHYBaHHS iCTOPHKO-IIPABOBUX AOCAIAKEHD Y IIePIIi
i AoormMaTuuHuX y ApyTii.** OpuandyHa HayKa i MPaKTUYHA ALSABHICTb FOPHCTIB IOCTAIOTH
y npansix K. A. TefiaMaHa sIK MOHATTS NMPaKTHYHO HEPO3AIABHI 3 TOYAaTKy aKaAeMidHOI
ernoxu B posBUTKy npasa (3a ['yro i Casinbi).*

Ha aAymMKy BueHOTO, mpeAMeTOM iCTOpii IpaBa € reHe3a YUHHOTO IPaBa, AAXKe 3aKOHU
$OpMYIOTbCS iCTOPHUYHO, a HE IIPOCTO 3 BOAI 3aKOHOAABLIS 91 BUIIOT BAAAM KPalHM; MTi3HAHHSA
CYTHOCTi 3aKOHOAQBYUX HOPM HEMOXKAHBE 0e3 iX ICTOPUYHOro mosicHeHHsL. ToMy «HHHI
iCTOpid MOCipA€ mepie Miclie B HayIli MO3UTUBHOTO npa13a>>.56 IIpeaMeTOM AOTMATHKH €
AUIIIe YMHHE IIPaBO HAPOAY, i PO3BUTOK Yy Hiil BIAOYBa€ThCs Bip TeOPil AO IPAKTUKH 1 Bip
IPAKTUKK AO Teopii. BoHa Mae BUSBASITH 3B 130K HOPM i 3 HbOI'O BUBOAUTH CITPABXKHI 3aCaAU
CY4acHOro IpaBa. «BusaBuTbh BoHa TakoxX, y YOMy CyIepeyHiCTb, y YOMYy AAKyHa, y YOMY
HEMaE METH, y YOMY HAIPAM IIKIAAUBHM i IO 3aBaXKa€ MTPOLBITAHHIO HAPOAY i KOKHOTO
sokpema».” A dpirocodito npasa K. A. Teiiaman 6a4us noaisenoro Ha Tpu yactun (i oAHO-
YacHO HayKI/I) , IO BiAPI3HAIOTHCSA 32 «TPAAALIEI0 IPeAMeTa>, aAe MAIOTh CITIAbHI 3acapu:
dirocodis unHHOrO MpaBa, «Pirocois BCiX HOZUTUBHUX MIPAB> i pirocodis ireasbHOTO
npasa. Pirocodis YMHHOTO IMpaBa, Ky BUEHHI IIPOIIOHYE K CBOIO HOBAILi0, pO3 ACHIOE
1 KPUTUYHO aHAAI3Yy€ IIO3UTHBHE IIPABO CBOEI KPAIHH, « BUBOAMTD KAPTUHY KUTTSI 30BHIMI-

%% August Heylman, “Mysli o nauce prawa i prawodawstwie w kraiu naszym,” Themis Polska VII (1830):
123.

©Tbid, 124-25, 128-30, 134; August Heylman, “Wywod zasad ogolnych nauki prawa i prawodawstwa,”
Themis Polska VII (1830): 26-27, 29.

¢! Heylman, “Mysli,” 12425, 131; Heylman, “Wywod,” 1, 5-11, 19.

¢ Heylman, “Wywod,” 31.

63 Ibid, 1, 6-7.

6 Ibid, 30.

6 Ibid, 14-15, 26-27.
% Ibid, S.

9 1bid, 31; Heylman, “Mysli,” 129.
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HbBOTO i BHYTPILIHbOIO, AKi HAPOA BeAE B CYYaCHOMY MOMEHTI>», «Ma€ 3a METY YTPUMaTH
FapMOHIIO MDXK ITPAaBOM 1 CTyII€HEM i PeXKMMOM MOPAABHOCTI M OCBITH Hapo,/s,y».68

«®irocodis Bcix mozuTHBHUX MpaB>» (260 «Pirocodis pisHOMAHITHHX MPaB> ), SAK
3azHavae K. A. TeiiamMaH, monpu 3asiBAeHY Ha3By HaCIIpaBAl He € YHIBEPCAABHOIO, «3a-
BXXAH OOMEXYBaAacsl PO3TASAOM ITO3UTHBHHUX IIPaB HEBEAUKOI KIABKOCTI HAPOAIB>, 1 Ije €
BUIIPAaBAAHUM, CAiA 3BEPTATHCS «AO THX HapOAIB, SKi HAM € PIBHUMH B IJUBiAi3allii Y1 Hac
MEePeBUIYIOTh B OCBITi 1 MPaKTHUYHiM MOPAaAbHOCTI 9H B COLIiaAPHUX YCTaHOBAX i 3aKOHOAAB-
CTBi>, aAJKe II3HATH BCe HEMOXAUBO, Ta i BUBYEHHSI [IPaBa HAPOAIB, 1110 IIepeOyBaoTh Ha
HIDKIOMY PiBHI pO3BUTKY, He Ma€ MPAKTHIHOI KopucTi. LTro Hayky Mae OyTH 3aCHOBaHO Ha
MOEAHAHHI iICTOPUYHOTO i HOPiBHAABHOIO MIAXOAIB, @ METOIO € Ii3HAHHS CIiBBIAHOIIEHHS
OAHOMAHITHOCTI i Pi3HOMAHITTS y IPaBOBOMY PEr'yAIOBaHHI CyCIIIABHUX BIAHOCHH, OL[iHKA
ICHYIOYHX MOAEA€H 1 IPUHIUITIB, KPUTHYHA OLIiHKA HAlliOHAABHOTO IPaBa 3 METOI0 HOTo
BAOCKOHaAeHHs.%

dirocodisiseanpHoro nmpasa, Ha AyMKy K. A. I'efiamana, € HafiBUImoro ¢pirocodiero nmpasa,
«TE€OPETUYHOI KOHCTPYKIIEIO AYMOK i IIOYYTTiB, Ki IIAMH PiA AFOACPKUI BU3HAB IIPABOM
MO3UTHUBHMM >, AA€ HEe MA€ )KOAHOTO CTOCYHKY AO TeOpill MpUpoAHOro npasa. Bona oninroe
BCECBITHiM PO3BUTOK MO3UTHUBHOIO NPaBa i «IIIyKa€e TrapMOHIi MiXX AyXOM TOTO 3K ITpaBa
1 MyAPICTIO AYXY, KU Ma€ IPOBUAIHHA HaA yCIM AIOAOM CBOIM>, Y Hill 3HUKA€E Pi3HUILSL
MDX IIPaBOM i MOPaABHICTIO, 2 TO3UTUBHE [IPABO IIOCTAE K PO3YM i CIIPaBEAAUBICTH, TOOTO
sIK HaviBuIe pirocoPchKe MPaBO AFOAMHIH. ™

BucHoBKuM

Ha ocHOBI 3A1l1CHEHOTO AOCAIAKEHHS He MOYKEMO IIOTOAUTHUCS 3 TBEPAYKEHHSAMH CYyJaCHOTO
AOCAIAHPKA IIOAO KOHBEHIIIMHOTO IPUIIMCYBAHHS IIOABChKMMH BUEHUMU IIE€PINOI TPETUHU
XIX cr. Hayni mpaBa B IjiAoMy i1 icTOpil mpaBa 30KpeMa BUKAIOUHO CAY>K00BOI QpyHKIIii,
a TaKOXX 0OMeXKeHH ITPOOAEMATHKHI OCTAHHBOI BUKAIOUHO YU ITePeBasKHO HAIliOHAADHUMH
pamxamu.”"

IIpoTsirom A0OCAiAXKYBaHOTO MEPiOAY BapUmIaBChKi BUeHi CHOPMYAIOBAAM 3aCaAH TIO-
3UTUBICTCHKOI IOpUAMYHOT HayKu. [i 3acapamu 6yAM, 30KpeMa: BUSHAHHS CAaMOCTIHHOCTI
IOPUAMYHOTO 3HAHHS, 0ro MoOyAOBa Ha OCHOBI y3araAbHEHHs eMIIIPHYHUX AAHHUX, I10-
€AHAHHS IPAKTUYHOTO i TEOPETUYHOTO 3HAHHS, BIAMOBA Bip OYAb-sIKOro MeTadpi3UIHOTro Ta
CIIEKYASITUBHOTO $pir0COPCTBYBAHHSA Ta POPMYBAHHSA BAACHOTO Gir0COPCHKOTO AUCKYPCY.

IIporoaomyBasocs, mo HayKH, i 30KpeMa IOPUAMYHA, 3AATHI CAMOCTIHMHO Ii3HABaTH
«ImpaBau>. ToMy IOpHAMYHA HayKa He3aAeXKHa Bi aIlpiopHU3My, He € YaCTHHOIO $pirocodi,
aAe camMa TBOPHUTDH CHpaBXHIO Pirocodiro — pirocodiro mosuruBHOrO nMpasa («mpasay,
nepesipeHi AOCBiAOM> ). [IpH 11boMy BU3HABAAKCS BIAMIHHOCTI MK IIPHP OAHMYO-TEXHITHUMU

¢ Heylman, “Wywod,” 39-40, 44-47.
% Ibid, 48-52.

7 Ibid, 52-55.

7! Szymaniec, “Nauka,” 124.
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(TouHuM™M) i coliaabHO-TyMaHiTApHUMU («MOPAABHUMM>» ) HAYKaMH: 3HAHHS B MeXKaxX
OCTaHHIX € He AOCAIAHHM, 2 AOCBiAHUM (amoCTepiopHIM), a TOMY i TOHATTS € HETOYHHMH.

AMCKyCist IOAO CYTHOCTI OPHANYHOI HAYKH AlcTaAa BIAOOpaskeHHs B 6aueHHi il icTopil.
ABTOpH IpOaHaAi30BaHUX HAMHU ITPALb IIPUAIASAY YBary CTAHOBASHHIO JOPUAMYHUX 3HAHb
i JIOPEAMYHOrO (paxy MOYMHAIOYU IPUHANMHI 3 AHTHYHOCTI. BopoHOUac 3BepTasaca yBara Ha
ix TpancdopMaliii, mpodecioHaaisariiro, coniaaisariro sHaHH:. beanmocepeaHiM AlaAeKTHYHUM
IOTIEPEAHUKOM CYy4aCHOI OPUAMIHOI HAYKH BBAXKAAKCS BiAOKPEMAEHI CCTEMH AOTMaTHKH
YUHHOTO IIPaBa Ta IPUPOAHOTO IpaBa. BusHaBaAncs $opMaAbHi 3000y TKH BUEHHS PO
IIPHPOAHE MPaBo B yHiBepcaaisanii (xova it mITy4Hii) IOPUAUMHOTO 3HAHHS Ta TBOPEHHI
1ioro npo6aemMaTrki. BoAHOYAC IPAKTUYHO BCiMa BYCHUMH HATOAOLIYBABCS IPUHIIUIIOBHUI
3MiCTOBHHII PO3PHB i3 IPUPOAHIM IIPABOM — HAITOBHEHH: 10ro ¢opM HOBUM $Pir0CcOPCHKUM
MTO3UTHBHMM 3HAHHSIM HAa OCHOBI €MILIPUYHUX AOCAIAXKEHD Ta Y3araAbHEHHs IX PE€3yAbTATIB.

IIpunnunosi 3minu nos’s3yBaaucs 3 kinrem XVIII - moyarkom XIX cr., mo aaBaro
3MOT'Y PO3TASIAQTH IOPHAMYHY HAyKY SIK HOBE UM SKiCHO OHOBAEHE sBuIle. 30KpeMa, y Iei
9ac, Ha AyMKY BapIIaBChKHUX YY€HHX, IOPUANYHA HayKa CTaAa CYCIIAPHOIO Ta iCTOPUYHOIO,
BCE3araAbHOIO CHCTEMOI0, & He IIPOCTO CYKYIIHICTIO 3HaHb i BueHb. CaMe HOBHIT KOHIJEII-
TyaAbHUI XapakTep Iiel HAyKH, BiAOKPEMAECHHI Bip MOIEPEAHIX erox, nmepepabayas, 1m0
BOHA Ma€ CBOIO YiTKO BH3HAYeHY «OaTbKiBIIMHY>»> — HIMEIIbKi Aep>KaBH, a TaKOX cdepy
IIOIIMPEHHS, AO AKOI BApIIaBChKi BU€HI OAHOCTANHO BIAHOCHAHM, 30KPeMa, IIOAbCHKI 3eMAI.
Buznasmu caiaoM 3a HiMeITbKMMHU KOACTaMH BKa3aHi BUIIle KpPUTepPil HAYKOBOCTI IIPaBOBOTO
3HAHHA, I]i ABTOPH IPUITYCTHAM I THMYACOBY UM ITOCTIMHY MOXXAUBICTb iCHYBaHHS iHITUX
$opM opranisailii TaKOTO 3HAHHS.

BapmraBchki BueHi 0auMAM CY4acHUI Iepioa Y PO3BUTKY IOPHAMYHOI HAyKH apPEHOI0
Alanory i sMaranms Mixk icropuunoro Ta pirocodcbroro (icTopuro-$irocoPpcproro) mro-
AAQMU IIPaBOBOI AYMKH I ITepeBa’KHO MaHipeCcTyBaAM CBOIO HAAEXKHICTh AO OAHIEI 3 HUX,
XO04Ya i BUCAOBAIOBAAM IIPH I[bOMY HH3KY CBOEPIAHHX AYMOK 200 3AIMICHIOBAAU TaK CaMO
OpWIiHAABHHI CHHTE3 iaell ABOX mKiA. Baxxamso, mo 00HMABI IIKOAM HUMHU posymiAuncs
SK ICTOpHMYHI, a OT>Ke, B TOTOYaCHOMY PO3yMiHHI, i IO3UTHBICTCHKI 32 CBOIMH 3aCapaMH.
Y 6aveHHi MPUXHABHHUKIB iCTOPHUKO-PiA0COPCHKOT MKOAM BOHA MOTAQ PO3TASIAATHCS SIK
AlaAeKTHYHE IIPOAOBXEHHS iCTOPUYIHOI IIKOAM.

3araAbHOBU3HAHHMU Y TOH Yac IMAXOAAMH B IOPUAMYHIN HayIi 6yAH ICTOpPHYHMH,
AOTMaTHYHMI i Ppirocodcpkuit. Born x baumancs Tppoma chepaMu «CHCTEMU HAYKU
npaBa>» a60 OKpeMHMH HAyKaMH B CHCTeMi IOPUAMIHEX HayK. [Tpu ripoMy icropis mpasa
MAAQ y3araAbHIOBATH BUAU i TPHPOAY 3MiH y ripaBi. Pirocodisi 5k — BiAHAXOAUTH Ha OCHOBI
y3araAbHeHHs it a0CTparyBaHHs eMIIPHYHOTO 3HAHHS HE3MiHHI 3aCaAM YU MPHUHIUIN
npaBa. AAe iCTOpist mpaBa PO3TASIAAAACS SIK TaKa, [0 6€3yMOBHO AOMIHYE.

ITyHKTOM CYyTTEBOTO PO3XOAKEHHS IO3MUIIiil BApIIABCHKUX IOPUCTIB OYAU IIpeAMeT
i 06’exT HOBOI IOPHAMYHOI HayKHU. Y GaueHHi OAHI€l IPyIU IOPHAMYHA HAyKa MaAa Ha-
camIiepep MPUKAAAHHI XapakTep GaKTUYHO SIK HayKa 3aKOHOAABCTBA. Lle mepepbadaso,
IO il OCHOBHMM IIPEAMETOM € CBOE HalliOHAABHE IIPABO, i MOTAO IMOSCHIOBATH BIAMIHHOCTI
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B OpraHisaiil HayKOBOTO 3HaHHA B PI3HUX KpalHAaX XapaKTepOM IX IIpaBa — BUKAKOYHO
KOAM]iIKOBaHOTO (ﬂKy (DpaHuiI) 260 9acTKOBO KOAM]IKOBAHOIO YU ITepeBa’kHO 3BUYAEBOTO
(s y HiMenpkux AepkaBax i y Bapmascoskomy reprorcrsi / Kopoaiscrsi IToabcbkomy).
O6’exTOM IOPUAMIHOT HAYKH AAS ITHX YYeHHX OYAO HacaMIlepeA YAOCKOHAAEHHs Hallio-
HAABHOTO IPABOIOPSAKY. 3HAHHS 3apyOiXKHOTO IpaBa MPHU TAKOMY OaueHHi TaKoX
OyAO TepeBasKHO IMPUKAAAHHM, 3yMOBAGHUM KOHKPETHHMH IOTPebaMK PO3yMiHHS 4K
BAOKOHAA€HHS Hal[ilOHAABHOIO IIPaBa.

A\As IHIIO] YaCTHHY BYEHNX IOPUAMYHA HayKa MaAa pyHAAMEHTAABHHIL XapaKTep. [i mpea-
MeT 33 OXOIIACHHSM € YHiB€PCAaABHUM, A 06’€KTOM € BiAHAMAEHHS IOPHAUYHMX <IIPABA>.
AAs i€l rpynu 3aKOHOMipHe BKAIOUEHHS AO ITpeAMeTa AOCAiAYKeHb Ha PiBHHX i3 Harlio-
HAABPHUM TAaKOX 3apyOiKHOrO IpaBa, a MOPIiBHAABHUI MiAXiA OPMYAIOETHCS SIK OAMH
3 OCHOBHUX, SKIIIO He MPOBIAHUM, IIOPSIA 3 ICTOPHYHUM, AOTMAaTUYHUM i Gir0CcOPCHKIM.

Orxe, MPHUHIMIIOBOIO 3aCAAOK0 FOPUAMYHOI HAYKH B 6adeHHi 6iapmIocTi BapIIaBChKUX
Y4eHHUX IPOTATOM AOCAIAXKYBAHOTO IepioAy OyAa il He3aAeXHICTb Bip anpiopHoro i MeTa-
¢ismanOr0 dirocodcTByBaHHS, I HABIAKK, GOPMYBAaHHSA BAACHOTO $iA0CO(CHKO-TTPABO-
Boro AMCKypcy ($pirocodii mO3UTHBHOTO paBa) Ha OCHOBI y3araAbHEHHS Ta OCMUCAEHHS
Pe3yAbTaTiB eMITipHYHHX AOCAiAXKeHbD. [Ipu IIboMy BU3HABaAOCS, IO OPUANYHA HAYKA MAE
OyTH IPUHIUIIOBO HOBOIO CHCTEMOIO OPTaHi3allil OPHANYHOTO 3HAHHS — IIO3UTUBICTCHKOIO
i coniaapHOI0. BusHaouu icTopuyHMil i Cy4acHMIT IIAIOPAAiI3M TaKoi OpraHisanii 3HaHHS,
BapIIABCHKi BYeHi OAHO3HAYHO iAeHTH(iKyBaAU cebe caMme i3 I[eHTPAABHOEBPOIENCHKOI0
IOPUANYHOIO HAYKOIO, CTPIDKHEM AAS SIKOI € HiMeIIbKi Aep>KaBH. Bapmaschki Bueni BBaxa-
AH, IO B OCHOBI IIPaBO3HABCTBA AeXKATh iICTOPUYHUMN, AOTMATUYHHM i Pir0COPCHKUI Mip-
X0AH. BiATIOBIAHO BOHH PO3rAsiAQAY TPU BIAHOCHO OKpeMi cdpepu HayKOBOTO 3HAHHS, IO
MOXYTb CyKYITHO PO3TASIAQTHCS SIK EAMHA IOPHANYHA HayKa a60 CHCTeMa B3AEMHO IIOB SI3aHHX
IOPUAMYHHUX HayK. 3AA€XKHO Bij aKI[eHTY B ITOTASIAAX YI€HUX Ha QyHAAMEHTAABHIN 4u
IPUKAAAHIN IpaHi OPUAMYHOI HAYKH LISl CUCTeMa 6adMAacs MO-Pi3HOMY, SIK i IpeAMeT
IIPaBO3HABCTBA — BCE3araAbHHI 91 6iABIIO0 MipOI0 HaljioHAABHUIL. MOXHA CTBEPAXKYBATH,
IO Ile AO MEBHOI MipH KOPEAIOBAAO 3 E€PEBAXKAHHAM Yy IMOTASAAX IIEBHUX YIEHHUX 3acap
icTopuko-¢$ir0coPCchKOI UM iICTOPUIHOI MIKIA.

© O. Kpecin, 2020
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Oaexkciit Kpecin. 3acapn mO3HTHBiICTCHKOT FOPHANIHOI HAYKH Yy BUCHHSX BapIIaBChKHX
ropucTiB nepmoi rpernau XIX cr.

Anortanis. CTaTTio IPHCBAYEHO HAASBHYANHO OaraTiil i HEAOCTATHBO BUBYEHIN CIIAAIUHI
MTOABCHKOI IPaBOBOI AYMKHU. AOCAIAKEHHS BUSBHAO, IIIO IIPHHIIMIIOBOIO 3aCAA0I0 IOPUAUIHOI
HayKH B 6aueHH] 6iApIIOCTI BapIIABChKHX YYE€HUX POTATOM AOCAIAXKYBAHOTO IIEPIOAY 6yAa il He3a-
AEXHICTD Bip anpiopHOro i MeTagismaHoro ¢pirocodpcrByBanHs, i HaBmaky, GOPMyBaHHSA BAACHOTO
dirocodcpko-mpaBoBoro AHCKypcy ($irocodii MOZUTHBHOTO MpaBa) HA OCHOBI y3araAbHeHHS Ta
OCMHCAEHHS Pe3yAbTATIB eMITipIIHUX AOCAiAKeHb. ITpu 1boMy BU3HABaAOCSH, IO IOPHAMYIHA HAyKa
Mae OyTH IPUHIUIIOBO HOBOIO CHCTEMOIO OpraHi3anil IOPUAMYHOrO 3HAHHS — O3UTUBICTCHKOIO
i coniaapHOI0. BapimaBchki BueHi iAeHTHiKyBaAK TPU BIAHOCHO OKpeMi cpepu HayKoBOT'O IIPaBOBOTO
3HAHHS (iCTopany, AOTMATHYHY Ta cpiAococl)a)Ky), [0 MOKYTb CYKYTIHO PO3TASAATHCA SK EAMHA
HayKa a60 CrCTeMa B3aEMHO II0B I3aHHX IOPUAUYHIX HayYK. 3AA€XKHO BiA aKIJEHTY B [IOTASIAAX YIEHHX
Ha QpyHAAMEHTAABHIN Y1 IPUKAAAHIN IPaHi IOPHANIHOL HAYKH L1 CHCTeMa 6aurAacs [o-pisHOMY, sIK
iIpeAMeT IPaBO3HABCTBA — BCE3ATAABHHUIT Y1 GIABIIO0 MiPOIO HAIJlOHAABHMIL. MOXKHA CTBEPAKYBATH,
IO 1Ie AO TMeBHOI MipM KOPEAIOBAAO 3 IIePeBAXKAHHSAM Y IOTASAAX IIEBHUX YYEHHX 3aCaA iCTOPUKO-
$irocopcpkoi UM iCTOPHIHOI TIKIA.

KarouoBi caoBa: mosuTuBisM; $pirocodis MOZUTUBHOIO NpaBa; CUCTEMA IOPUAMYHUX HAYK;
HpeAMeT IOPHAUIHOI HAyKH; 06 KT IOPUAMIHOI HAYKU.

Axsexceit Kpecnn. O cHOBBI HO3NTHBHCTCKOM IOPHAMYECKOM HAYKH B y4eHUSX BapIIaBCKHX
pHCTOB nepBoi Tpetu XIX B.

Annortanust. CTaTbs IOCBsIIeHA YPe3BbIYANHO OOraTOMY U HEAOCTATOYHO U3YI€HHOMY HACACAUIO
IIOAbCKOH IIPaBOBOI MbICAHU. MlccaepOBaHMeE ITOKA3aA0, YTO MIPUHIUIIMAABHON OCHOBOM FOPHAUYEC-
KOV HAyKH B IIOHMMAHUH OOABIIMHCTBA BAPIIABCKHX YIEHBIX B TEUEHIE HCCAEAYEMOTO IEPUOA
ObIAQ ee HE3aBUCHMOCTb OT AIIPHOPHOTO M MeTapU3NIecKoro pruaocodpCTBOBAHNSL, U HA0HOPOT,
dopmHpoBaHUe CO6CTBEHHOTO PHAOCOPCKO-TPABOBOTO AMCKYpPca (PUAOCOPHH TTOZUTHBHOTO
paBa) Ha OCHOBE 06OOMIEHNS U OCMBICAEHHS Pe3YAbTATOB SMIIMPHYECKHX HCCAeAOBaHHiL. [1pu
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3ACAIV NO3UTUBICTCHKOT IOPVONYHOI HAYKI Y BYEHHAX BAPLUABCBKWIX IOPVCTIB NMEPLLOI TPETUHM XIX CT.

9TOM IIPU3HABAAOCH, YTO IOPHANIECKAS HAYKA AOAXKHA OBITH IPUHIJUIIHAABHO HOBOM CHCTEMOM
OpraHM3aIMU IOPUAMIECKOTO 3HAHUS — MO3UTUBUCTCKOM U COLMAAbHOM. Bapimasckue yueHsre
MAEHTHUIMPOBAAU TP OTHOCHTEABHO OTAEAbHBIE Cpepbl HaydHOTO IIPABOBOro 3HaHuUs (UcTOpHYe-
CKy10, AOTMaTHYeCKy10 U PHAOCOPCKYIO ), KOTOPbIe MOTYT COBOKYITHO PACCMATPUBATHCS KaK AUHAs
HayKa AU CHCTeMa B3aHMOCBSI3aHHbIX OPHANYECKUX HayK. B 3aBHCHMOCTH OT aKIjeHTa BO B3TASIAAX
Y4eHBIX Ha $YHAAMEHTAABHOM AU IIPUKAAAHOI IPAHH IOPUAMYECKON HAYKU 9T CHCTEMA BUACAACH
[I0-Pa3HOMY, KaK H IIPeAMET IIPABOBEAEHNS — BCEOOIHIT MAU B OOADIIEH CTEIIeHH HAI[IOHAABHBIIL.
MO3KHO YTBEpPKAATb, YTO ITO B U3BECTHOM CTENEHH KOPPEAUPOBAAO C IIPe0bAaAAHUEM BO B3TASIAAX
OIpeAeACHHBIX YUEHBIX OCHOB HCTOPUKO-PHAOCOPCKON HAU HCTOPUIECKOF IIKOA.

KaroueBrie cAOBa: ITO3UTHBHU3M; GHAOCOPH MOSUTHBHOTO IIPABA; CHCTEMa IOPHANIECKUX HaYK;
IIpeAMeT I0PUAMYECKO HAYKH; 00OBEKT IOPUAMIECKOM HAYKIL

Oleksiy Kresin. Principles of Positivist Jurisprudence in the Teachings of Warsaw Lawyers
of the First Third of the XIX Century

Abstract. The article is devoted to the extremely rich and insufficiently studied heritage of Polish
legal thought. The political and geographical determinants of the chosen research topic are the
restoration of statehood in central Polish lands in 1807 (Duchy of Warsaw and the Kingdom of
Poland) and the defeat of the November Uprising (1830-1831) followed by measures taken by the
Russian authorities to limit the autonomy of the Kingdom of Poland. The intellectual milestones are
the founding of the School of Law in 1807 (later the Faculty of Law of the University of Warsaw),
and the closure of the University of Warsaw in 1831, as well as the significant emigration of scientists
in the same year and the liquidation of the Society of Friends of Science in 1832. The intellectual
milestones are also European (and first of all Central European) processes of legal thought evolution
in the second half of the XVIII - first third of the XIX century, which led to the formation of the
first and still insufficiently understood and studied positivism in jurisprudence, being a profound
phenomenon that reveals the essence of positivism in legal thought in general.

The study found that the basic principle of jurisprudence in the vision of most Warsaw scholars
during the study period was its independence from a priori and metaphysical philosophizing, and
vice versa, the formation of its own philosophical and legal discourse (philosophy of positive law)
based on generalization and understanding of research results. It was recognized that legal science
should be a fundamentally new system of legal knowledge — positivist and social. Recognizing
the historical and modern pluralism of such an organization of knowledge, Warsaw scholars have
unequivocally identified themselves with the Central European jurisprudence, the core of which
is the German. Warsaw scholars believed that jurisprudence was based on historical, dogmatic and
philosophical approaches. Accordingly, they considered three relatively separate areas of scientific
knowledge, which together can be considered as a single legal science or a system of interrelated legal
sciences. Depending on the emphasis in the views of scholars on the fundamental or applied side
oflegal science, this system was seen differently, as well as the subject of jurisprudence — universal
or more national. It can be argued that this to some extent correlated with the predominance in the
views of certain scholars of the principles of historical-philosophical or historical schools.

Keywords: positivism; philosophy of positive law; system of legal sciences; subject matter of
legal science; object of legal science.
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THE LOGIC OF INSTITUTIONS IN A SYSTEMIC APPROACH.
Institutions in Law and Law-related Fields
as Closed and Open Systems

I. A Logic of Systems

Both institutions and their components are conceptually represented as organised
into some sorts of systems. This is the obvious outcome of the classificatory nature
e of the use of concepts and conceptual representations.’

At the same time, human practice often abuses conceptualisation. Namely, it often
overgeneralises the reason why a choice is made in order to oversubstantiate a claim.
To reach this oversubstantiation, it puts the claims into a more general context than is
actually justified.

Systems in operation, by and through which we live and continue our social practices,
are contingent and casual in their basic character. Of course, this is not to say that the
selection of their elements and the way of their organisation is a gratuitous action within
an empty space, to be filled only by the wish and might of the day. For instance, there is
some connection between their taking shape, on the one hand, and the factors that have
been instrumental in shaping them, on the other - although the presence of these factors as
well as their actual impact may be quite incidental from the point of view of the existence
and, moreover, from the point of view of the emergence of those systems as systems.

The constitutional system of liberalism as historically established is, for instance, one of
the several possible materialisations it could have had. It is one of the possible outcomes
of human efforts through centuries to overcome contemporary misery by setting new
framework for human action in its relationship to law and the state.
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2. At all steps, there is a close interconnection between the shaping of ideas, on the one
hand, and the available store of the modes of their implementation and reconsideration at
any time, on the other. Even the contents, directions and limits of human imagination are
afunction of such an interaction. For in the total social process, each step and contributing
component has a variety of meanings, faces and links and developmental alternatives, and
only later will the effected events and connections decide which of them and in which a
manner is to be actualised. Or, this is a multi-faceted and multi-directional process with
several competitive chances; something that could only be broken down by a finalist
reductionism (believing that an ultimate breaking down will be reached) in order to be
traced back to a single, straightforward line of development.

In any case, to state that there has been some necessity in the course of actions to
take shape and reach a conclusion is by far not to state that there has been a pre-existing
universal idea that was to materialise in that way. Even the ontological reconstruction of
the factors in play in the social conditioning of the course of events is a reconstruction of
the road run by, and the links bridging, the individual chain of that course of events, and
not a statement about the universal idea as having been necessarily materialised in the
historically concrete realisation.

3. To be more precise: when speaking of systems of institutions and their conceptual
representations,® we have in mind at least four types, or levels, of these systems. Notably,
(1) the actually existing concrete system, which is a unit that functions as it is (e.g.,
constitutional system of liberalism as practised in a given area in a given time, e.g., in the
United States nowadays) (type 1); (2) the historically developed concrete system which
is a unit that functions as it has been (e.g., constitutional system of liberalism as practised
in a given area in a given period, e.g., in the United States since the time it developed)
(type 2); (3) the generalisation of the historically concrete systems as developed in
our civilisation (e.g., the constitutional system of liberalism as known and practised in
our civilisation) (type 3); and (4), the core idea of the functioning underlying all kinds
of generalisation (e.g., the abstract universal formulation of the ultimate principles of
operation, of which the constitutional system of liberalism is but one of the theoretically
possible forms of realisation) (type 4). As to the origins of such an abstract and universal
formulation, it may be either gained by theoretical reconstruction or formulated as a
preconceived idea, in order to offer a basis for deducing justification of the historical
realisation(s) from them.

As can be seen, types 3 and 4 are not units functioning as they are or have been. Type 4 is
anidea (1) in which “laws” (i.e., effects, interconnections) of functioning may be observed
in abstract generality on ideal conditions. Type 3 is one of the former’s applications to, or
materialisation under, historically particular conditions.

3 In a most general sense, cf. N. Emrah Aydinonat and Petri Ylikoski, “Three Conceptions of a Theory
of Institutions,” Philosophy of the Social Sciences, vol. 48, no. 6 (2018): $50-68, https://doi.org/
10.1177/0048393118798619.
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4. All systems, ideas and realisations form an endless continuum. Types 1 to 4 are
nothing but meaningfully definable stages of this continuum, and by far not its limiting
points. This is the reason why almost all of them may display almost all the properties
that can characterise them at all.

internal coherence

abstractness ideal . 1
and consequentiality
ideal type ideal of functioning
[type 4]

historically particular formulation
of the ideal of functioning

[type 3]

empirical types historically particular generalisation historical types
of the developmentally defined sets
of concrete actual functioning

[type 2]

concrete actual functioning

[type 1]

concreteness real contingency

Abstractness, internal coherence and consequentiality, as well as ideality, are decreasingly,
while concreteness and contingency, as well as reality, are increasingly present in the line
between the ideal and the actual functioning.

At the same time and to a decreasing degree, types 1, 2 and 3 are historical ones; and
types 1 and 2 are concomitantly empirical ones as well. Obviously, it goes without saying
that there would be no sense in projecting any ideal of functioning into a vacuum with no
empirical background whatsoever. Consequently, at the same time, even empirical types
may be used as ideal ones. And, obviously again, neither abstractness nor concreteness
have end-points. For the question of whether I can define types more abstract or more
concrete than they actually are is one of expediency in the determination of the levels
of analysis.

S. Historically, only types 1, 2 and 3 do exist, representing historically characteristic
typical configurations. They are at the same time needed for theoretical description, as they
hold the name of what is to be conceptualised as existing. Ontologically, the existence of
each of them can be established. Albeit type 4 claims to be over and beyond history, the
social existence of the ideal representation it embodies can also be delimited historically.
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6. Human action is by definition teleological. Telos [7é1og] as a model is at all times
working in it in order to direct it.* It however does not turn practice into mere imple-
mentation. The ideal remains ideal, the practical practical. Both the motive force and the
criterion of practice are what is considered practical. Of course, consideration of what is
practical may also set the implementation of something ideal as target. But motive force
and criterion remain unchangedly what is considered practical. Attributes of ideal, no
matter of what kind and weight they are, can only exert an influence when filtered through
the consideration of what is practical.

II. Ideal Types and Historically Concrete Manifestations

7. A notional distinction among the levels of systems, ideas and formulations is a
methodological requirement. Since to differing levels and corresponding concepts often
the same label is assigned, it is not exceptional that they are treated in an undifferentiatedly
unifying way, which is a common cause of confusion.

For instance, as to the doctrine of the division of powers,® the only realistic references are
those historical manifestations which are commonly characterised as realisations more or
less distorted or imperfect (type 1). Those imperfect realisations are seen as variations of a
historical descriptive type (type 2) which is in turn the implementation of a historical ideal
type (type 3). In such a way, all practical measures taken in a historically concrete situation
are in the final analysis traced back to a broad, well-defined socio-historical context which,
in this case, includes an immense variety of things, from the fight for constitutionalism
in England, via the way in which Montesquieu was to overcome absolutism in France by
(mis)interpreting English constitutionalism, to the achievement of the fathers founding
the Constitution in the United States, including the way in which they (mis)understood
both England, Montesquieu and their own perspectives, and also including the (mis)-
understanding, by all historical actors, of the richness of the store of means available in
principle. But is it really so that the idea (1) of functioning underlying the doctrine of
the division of powers gets reduced to it? Obviously, without universalising the actually
particular, in theory I cannot say “yes” to this question. If I still do so, which occurs too
often in practice, it implies that I have opted also for some methodological consequences.
Let us see three of them.

7.1. Universalisation can only be done through assuming notional dichotomies between
complementary concepts, C and non-C, which, albeit antagonistic to one another, wholly
cover the field. Thereby I erect an artificially rigid two-poled scheme, only to exclude
dialectics and historical sensitivity.

*Colin Allen and Jacob Neal, “Teleological Notions in Biology,” in The Stanford Encyclopedia of Philosophy,
ed. Edward N. Zalta, https://plato.stanford.edu/archives/spr2020/entries/teleology-biology/.

$ Jean Jacques Granpré Moliére, La théorie de la constitution anglaise (Leyde: Presse Universitaire, 1972);
W. B. Gwyn, The Meaning of the Separation of Powers: An Analysis of the Doctrine from Its Origin to the
Adoption of the United States Constitution (New Orleans: Tulane University, 1965).
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Forinstance, it is a rather general pattern for contemporary political philosophies to regard
the “Third Way™type searches of a way out from continued crises in Europe in general and
inits Central and Eastern part in particular,® as by-products themselves of the same crises,
fallen into irrationality. Well, this critique latently includes an assumption of capitalism
and socialism, offering in their historically developed forms the only potentialities of the
paradigm “capitalism/socialism” and, thereby, also exclusive alternatives. Consequently,
the universalistic assumption in work here excludes questions like “Is it this and only this
that is capitalism/socialism?” “Is there indeed no choice in between these poor kinds of
representation?” “And no choice beyond them either?”

7.2. Asto the second consequence, my approach will be prejudiced from the very beginning
if I can only count with the individual features of a concrete historical manifestation (type 1)
as distortions of some underlying principle(s). If it is the case, it assumes the existence of
something of which they are nothing but the individual realisation. Well, this is also an
assumption justifiable only by a finalist approach.

7.3. Finally, universalisation of the particular dispenses with the search for identifying
last principles (type 4). If there are no ultimate principles, then what remains can only
reflect historical types upon one another, which has very limited profit, not transcending
even the level of historiography. In contrast, theory starts by reconstructing the basic
function (type 4) which makes it already possible to approach the historically particular
formulation (type 3) as an intermediary concretisation.

For instance, the classical doctrine of the division of powers is not an empirical theory
of development. Montesquieu never claimed that power came to being at any place or time
as divided in a tripartite way. He simply contrasted a positive utopia to the negative one
he had already had.” Notwithstanding this, his positive utopia is usually treated as a final
formulation touching upon the topic. If it is so, no theory based on the concentration of
powers should ever be reconcilable with his doctrine of the division of powers.

Well, the Bolshevik theory of the state® has since long professed to be antagonistic to
western democratic traditions. But ideological claims, e.g. for complete disruptcy and
discontinuity, are not to be taken as a substitute to theoretical analysis. In order to assess
what the whole dispute is about, even a historical reference may be revealing. In fact,
Bolshevik theory was launched as a revolutionary program of why and how to seize power,
and the Bolshevik criticism of Montesquieu theorised about power at a time when it was at
the threshold of actually seizing it. In response to that confrontation, it too misinterpreted

¢ Steve Bastow, Third Way Discourse: European Ideologies in the Twentieth Century (Edinburgh: Edinburgh
University Press, 2003).

7 Simone Goyard-Fabre, Montesquieu: La nature, les lois, la liberté (Paris: Presses Universitaires de France,
1993).

¥ Csaba Varga, “Lenin and the Law: A Case-study on the Borders of Legal Normality,” Central European
Political Science Review, vol. 20, no. 75 (2019): 131-79.
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Montesquieu, not to recognise anything from his teaching but an antirevolutionary program
of resigning, once and for all, of the seizure of power.

Or, in sum, all this means that both adherents and critics have instrumentalised
Montesquieu’s positive utopia by transforming his statements into ideology. Western
tradition has developed universalised terms which can however be valid in their proper
context only, as opposed to the Russian revolutionaries who have narrowed them only to
mean the negation of their very dreams.

The genuine problem is that, in fact, none of them has realised that what they actually
did was to intermingle different levels of analysis, and this is the reason they had to become
mutually antagonistic. To be sure, none of them stated something different on the same
subject, but they launched differing statements on differing subjects.

At the same time, it is to be noted that a doctrine of “division of labour” in the power
machinery was finally developed by the Bolsheviks, pushed to offer (no matter how much
imperfect, but, after all, a kind of ) an alternative to the Western conception of the division
of powers.” Presumably, the ensuing principle of the unity of powers with only a hazy and
weak “division of labour” within it will remain in force so long as the one-party-rule can
impose itself upon society. On the other hand, even a system of “division of labour” in the
power machinery can develop further with some — even if rather limited — potentialities.

As to the relationship of these conflicting approaches, mutual exculpation qualifies
itself as bare ideology. Theoretically both are levelled at type 3.

lll. Ideal Type as a Normative Ideology

8. All the systems, conceptual representations and operations we have surveyed thus
far are of a descriptive character and function, called into being as instruments to grasp
conceptually what institutionally exists. In short, they qualify as theoretical representations.

Asis known, theoretical activity is a specific terrain of homogenising human activities,
distinguished from both other domains of a homogenising effect (e.g. custom, convention,
such as speech, law, politics), on the one hand, and the vast field of the heterogeneity of
everyday life, on the other. Still, it does not require that the various forms of objectification
in one area cannot be made use of in other areas as well. Ontological investigation suggests
that all kinds of ideal representation and objectification — no matter whether they are ofa
theoretical or practical character — can turn into ideology. All this can be done by putting
them into another context and making use of them specifically.

This is to say that (1) everything theoretical can be made a factor of practical action by
putting it into a practical context; and (2) everything in a given homogeneous field can
be taken out from it and either lifted in another homogeneous field (e.g. the linguistic,

° Csaba Varga, “La séparation des pouvoirs: idéologie et utopie dans la pensée politique,” Acta Juridica
Academiae Scientiarum Hungariae, vol. XXVII, no. 1-2 (1985): 243-50.
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semantic or rhetorical aspects of law, or the law’s political use) or merged into the
heterogeneity of everyday life (e.g. the uses of social conventions, language, law or politics
in a way annihilating their particularities) — well, in both cases with prior determinations
suspended in order to let them act as adapted to their new environment.

9. Being adapted to new environment is a change of memberships of the systems
concerned. In case of conceptual representations, a positive value-judgement and/or
a deontic operator attached to them can effect this change. For a theoretical statement
becoming a standard for practical action is already an ideological use. It involves its
transformation into normative ideology.

10. Systems may be used as normative patterns in three situations: (1) in case of conflict
with the systems’ idea in question, to modify the underlying system in the given direction;
(2) in case of an internal contradiction within the underlying system, to resolve it in the
given direction; and (3) with no external or internal conflict provided, to prescribe it
the change as needed or to define the direction and substance of its further development
when needed.

11. One of the fields for normative ideologies to provoke change by defining who is to
act, when, on what, why and how is the so-called filling of gaps. As is known, “gap” is a
normative concept, being the function of a normative framework (a) to qualify any situation
(position, etc.) within the system as a gap; in order (b) to fill it (c) in a given way, (d) with
a substance taken from within the system by the effect that (e) at least ideologically, the
filling of the gaps does not implement any genuine modification in the system, although
it strengthens its individual position within and as a member of the system, as made to
be more conforming to the system.

Filling the gaps is one of the most important factors to enhance the practicability of
the systems, as it makes it possible to them to preserve their identity while making them
keep in pace with time. Or, there have always been two basic means of sublated innovation
in institutions: transplantation (i.e., injecting something not known in the system which
is said to have been known within the underlying system) and fiction (i.e., claiming that
what is in point of fact new in the system is nothing else but the implicit extension as
made in the system).!

(In the field of law, it seems to be a commonplace that in addition to fiction proper, as
the earliest and most common and lasting instrument to provoke and, at the same time,
veil change, almost ninety-five percent of the four thousand years of recorded legal history
was dominated by innovative legislation, ideologically embellished as bare restitution of
what the “good old custom” of the country had been, in usage already in Hammurabi’s
Prologue to his Law Book and surviving till the enacting clauses of the last French king.)

19 Csaba Varga, “Is Law A System of Enactments?” In Theory of Legal Science, ed. Peczenik, Aleksander,
Lars Lindahl, and Bert van Roermund, 175-82 (Dordrecht-Boston-Lancaster: Reidel, 1984), https://
doi.org/10.1007/978-94-009-6481-5_14.
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And the reason for its success is easy to see: it has been a conveniently flexible means,
suited to meet two basic requirements contradicting one another, that is, to effect change as
needed (i.e., to function as re-adapted to the changing needs) while preserving the system’s
identity (i.e., to reproduce its basic continuity over all the series of actual discontinuities)
within an apparent harmony.

12. In principle, each and every one of types I to 4 can be used as normative ideology
if reflected onto all other ones of the same types. Even the conceptual representation of
the concrete actual functioning (fype 1) can be made a normative ideology by reflecting
it on the conceptual representation of its posterior functioning.

(Taking into consideration the open texture of concepts and the inherent fuzziness of
argumentation, we have to realise that there is a large room for transcendence both among
the undifferentiated concepts we use and among the undifferentiated systems we refer to.
To avoid transcendence is a question of the formulation of premises, an operation that
has nothing to do with reflection of one concept onto another in their normative usage.)

13. The normative use of ideal systems and conceptual representations is the explanation
of the fact why and how these systems and representations can be or turn to be of use in
or turn to be a decisive factor of social processes even if for long a period they could at
most be qualified as empty classes. Because they are normative, expectations about them
do not disqualify them, even if not met with success. Or, what is more, even dead systems
and representations can finally exert a decisive influence to overcome the inertia and to
push a process forward or turn it backwards.

For instance, in Hungary, the wish for implementing the Soviet-patterned Constitution
of 1949 into practice seemed for long an aborted idea from the very beginning. Four
decades ago, during the 1980s, the ever growing gap between words and facts induced
some constitutionalists to demand realism instead of illusionism, i.e., the adaptation of its
wording to prevailing practice, to the hard fact of one-party-rule, i.e., of the hegemonist
(and practically singly ruling) Communist Party. Luckily enough, this proposal failed by
the fear that thereby the only thing that remained, that is, the bare possibility of fighting
for more or truer parliamentarism through referring to a text enacted by the communists
themselves, would also be lost.

IV. Objectivity and Contingency of Systems

14. For a given historical actor in a concrete situation an immense amount of social
objectivations, conventions, institutions, etc. are given. They form to him what we call
tradition. All the components of tradition serve to him as an objectively given framework,
in respect to which he may have only alternatives of following it or departing from it, but
in any case he will not be in a position to dispose of it freely.

Escaping from social bounds contradicts the very notion of social activity; and,
paradoxically, in modern society even the first attempt at escaping is itself only conceivable
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through conventionalised social practices.' In short, socialisation, i.e., a very specific
learning process, is the only available pattern for the individual in his relationship to social
totality in modern society.

At the same time, the individual is certainly not in isolation but is a component part of
the social totality. What seems to be objectively given to him in individual situations has in
fact no existence of its own, independent of the total set of individual social practices in the
same totality. What social tradition is, is in the last analysis a function of the total sum of
social practices, reproducing the tradition through practising it. Consequently, reproduction
of a tradition is a continued learning process, in which taking its cognisance will amount to
re-adapting it, and its interpretation to reinterpreting it as part of social practices. In other
words, every human act establishing what we call homogeneous can only be performed
within the boundaries (and upon the basis and for the sake) of (and, in the final resort, as
subordinated to) what we call the heterogeneous. In the same way: every human consideration
to what we call epistemic can only take place within the boundaries (on the basis and for
the sake) of (and, in the final resort, as subordinated to) what we call ontic.

15. In the light of an ontological description, the search for a practical solution is nolens
volens a model-patterned reaction to a given situation — independently of the agent’s
subjective intention. At the same time, also independently of any intention, that which
is to come objectively out of this will be something more or less, or, in any case, other,
than what the original intention was. It will necessarily be a practical answer to a practical
challenge as it was sensed and interpreted by the acting agent. Thus, it will necessarily be
an imprint of all of the moments that have been present in the situation, contingent from
the point of view of the social totality.

There is a particular dialectic at play here. For the reaction, no matter to what extent
and how intentionally it is model-patterned, it will be the issue of practical considerations
in a practical context. Even what is manifested as non-practical is made so by practical
consideration. And this applies to everything. Anything claimed to be eternal is a function
of practical interest to project it as fetishised. It is ideology that is at work in such and
other cases of overgeneralised interests.

To qualify a statement as ideology is an ontological statement upon actual use, and not
ajudgement upon foundation or value. As is known, ideology is a form of consciousness
called into being to influence practical human (re)action. In contrast, theory is a form
of consciousness called into being to reconstruct the interconnections of any process,
including its ideology.

16. The theoretical reconstruction I have in mind can be nothing but ontological. For
the resultant epistemological reconstruction arrived at may at most be a negative one,

" Eerik Lagerspetz, A Conventionalist Theory of Institutions (Helsinki: The Philosophical Society of
Finland, 1989); Eerik Lagerspetz, The Opposite Mirrors: An Essay on the Conventionalist Theory of
Institutions (Dordrecht and Boston: Kluwer, 1995).
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demonstrating, e.g,, the false conclusion reached by false inference from false premises —i.e.,
its own incompetence for thorough reconstruction. It is only ontological reconstruction
that can answer why the relevancy of epistemology is limited, why it is so that forms of
false consciousness can be instrumental, and even socially needed on occasion.

It is only ontological reconstruction that can offer an explanation of the paradox of
interpretation amounting to reinterpretation or misinterpretation, and of reproduction
amounting to production or misproduction.

17. Systems are located in a continuum of a constant motion and change. It is a
continuum in light of both their hierarchical structuralisation and their self-reproduction
in a continued process in social totality.

To be more precise, to exist as placed in a continuum may have two senses. Ontologically,
it is a form of existence through constant self-reproduction in an endless series of
reinterpretations. (Reinterpretation here is an ontic sequence of purposeful practical
reactions, and not a critical attitude, which is epistemic.) Epistemologically, it denotes
an ideal existence necessarily having fuzzy conceptual boundaries.

These features are common to objects of social ontology.'"> Nevertheless, I wish to
emphasise the considerable extent to which the links are epistemologically loose among
sequences in both the systems’ lines of development and their hierarchic structures. The
systems in question are historically developed sets in which all may have had alternatives
to those actually established (although they do not). It is most plausible to realise it in
limiting cases at both the micro- (fype 1) and macro- (type 4) level.

As, for instance, to the micro-level, each concrete, actually functioning system of
constitutional liberalism bears the imprint of the place and time of its formation, i.e.,
characteristics that are explainable in the context of their actual shaping. As to the
macro-level, the connection of ideality and actuality is only explainable exclusively by
their development. Let us assume that I should have to invent the constitutional system
of liberalism now. As a matter of fact, I can by no means take it for granted that I would
lay its foundations by the same philosophical, anthropological, etc. assumptions as it was
done several centuries ago. And the same holds true vice versa. I cannot be sure that any
concrete system of constitutional liberalism that has ever existed could be inferred from
or justified by the assumptions suggested by human inventiveness now. And we have to
add that theoretical variations are, in contrast to actual occurrences, practically endless.

The same loose contacts can be characteristic also of actual operating systems.
Theoretical reflection often groups systems of autonomous development (e.g. ones in
England or in the United States) together; the past of which may count more in centuries

12 Gyorgy [George] Lukécs, A tdrsadalmi lét ontolégidjdrdl [ Zur Ontologie des gesellschaftlichen Seins].
Vol. I-III (Budapest: Magvetd, 1976); Csaba Varga, “From the Ontology of Social Being to the Law’s
Ontology,” Journal of the Siberian Federal University: Humanities and Social Sciences, vol. 8, no. 10 (2015):
2002-17, http://elib.sfu-kras.ru/bitstream/2311/19820/4/01_Varga.pdf.
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than others — due to recent transplantation or imposition (e.g. in the Federal Republic of
Germany or Japan) — may count in decades.

It is precisely due to these features that they turn into genuinely historical phenomena,
both marking and being made by history. For otherwise, if they were units unchangedly
identical with themselves, their history could only be quasi-history at most, with mere
alternation of blocks in a mechanical world, made up of discrete motions of discrete
elements. To put it another way: the continuum the systems embody is the outcome of
their dialectic character. Their dialectic is one of sublation, that is, of unceasing preservation
and change.

18. It is also their existence as a continuum that makes it possible to understand why
their historical nature is so important from the point of view of practical action as well.
For their being a continuum in constant motion and change is also a function of their
environment, in the interaction with which they are shaped. Or, the way they transcend
themselves and by which their reproduction through their continued reinterpretation is
achieved is not only a function of them but of the general culture and (political, legal,
etc.) cultures of specialised fields as well. It is so to such an extent that even the fight for
them may have alternative actions to take. Namely, an action directed at them may aim
at their shaping in a direct way (as, in the case of law, directed at its enacted text), as well
as in an indirect way, through the cultural context in the interaction with which they are
shaped (as, in the case of law, with the mediation of legal policies and legal culture, made
to be strong enough to be able to have a genuine role to play).

V. Limits and Bonds, Consequentiality and Practicability of a System

19. The question of what properties, features and traits a system may develop or take
over by transplantation from another system is quite open, having no restriction from
the point of view of social totality." It is not even a system-related question; it can only
be raised as a question of the limits of law, politics, etc. in a final resort by ontology: what
can be practicable, i.e., fulfilling a genuine function, in a social system?

On the level of abstract generality, the answer is rather vague. For, in point of principle,
there is no limit predetermining what can turn into instrumental or practicable in a social
context as anything whatsoever can do so.

It means that the possibility of systems coming into being as mixed is, so to speak,
endless. One could even state that only mixed systems are practicable in practice, or that
non-mixed systems are, without exception, issues of theoretical reduction.

20. Is there any precondition to the point that systems are identifiable as such just
because they have some definite elements organised into a system? The question is directed
at their own determination from within. Or, is there any limit set by the systems, defining

'3 Csaba Varga, “Transfer of Institutional Patterns: World Bank, Ethno-centrism, and New Challeges:
A Case-study in Law,” Central European Political Science Review, vol. 13, no. 48 (2012): 25-60.
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their own identity by minimum contents as necessary and sufficient conditions for their
existence? Or, is there any self-imposing limit of the system which might of course be
ignored, but only with the consequence of placing itself out of the system?

This is a topical issue, with enriching debates in the Western hemisphere focusing
upon them. Only to mention a few: expropriation versus privatisation; planning versus
invisible hand; leftism versus rightism in the same system, etc. Moreover, not long ago
this was the key issue of the crises of the so-called “existing socialisms” as well. Only to
name a few: economic reform and rigidified Stalinist superstructure; bankruptcies of sham
liberalisation; the one-party’s crave for legitimacy without offering anything in return
for legitimation, etc. And the case of Hungary was a novel proof for the hard bonds of a
system. For economists claimed then that partial reform, softened and extended over time
with no breakthrough in the political field, meant planning failure taken for granted; and
again, they were right. Then the dilemma went on to be hardened: was the tabooing of
party-rule by one party simply setting framework for a reform, or was it a touchstone of
the left for attempting to reform from within, too much well-deserved?

21. To learn that, defying human imagination, the systems mankind has established
are only storehouses of contradictions yet they still function well — this realisation is
a shocking experience for the human mind to accept. But to expect that systems have
developed with maximum cohesion, consequentiality and freedom from contradictions
is a mere theoretical requirement, reflecting more the subject than the object, which, due
to the logical ideal of thinking, is limited in imagination. And theory reflects, in addition
to the external world, its own homogenising principles, too.

In fact, systems function according to their own homogenities, which are far from the
ideal of logic. As practical systems, they are to cope with practical problems resulting in
compromise solutions to the detriment of the principles of cohesion, consequentiality and
coherence, that s, to the detriment of logic. This is the reason why there is always some
kind of discrepancy between any formalized criteria and their practical satisfaction
in their implementation, which is emphatically characteristic of the world of law."*

At the same time, contradictoriness with tensions in functioning is a basic fact of
ontology. Instead of standing for the temporariness and deficiency of anything humane
after the first sin has been committed with the actors ousted, it stands for a character
present everywhere and at every time, a character that may grow to be a burden but, in

14 Cf. two approaches to it, Atiyah-Summers (P. S. Atiyah and R. S. Summers, Form and Substance
in Anglo-American Law: A Comparative Study of Legal Reasoning, Legal Theory, and Legal Institutions
(Oxford: Clarendon Press, 1991)), on the one hand, and MacCormick-Weinberger (Neil MacCormick
and Ota Weinberger, An Institutional Theory of Law: New Approaches to Legal Positivism (Dordrecht,
etc.: D. Reidel Publishing Company, 1986)), Weinberger (Ota Weinberger, Law, Institution and Legal
Politics: Fundamental Problems of Legal Theory and Social Philosophy (Dordrecht: Kluwer Academic
Publishers, 1991)), MacCormick (Neil MacCormick, Institutions of Law: An Essay in Legal Theory
(Oxford: Oxford University Press, 2007)), on the other.
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most cases of balanced development, serves rather as one of the most powerful reserves
for the internal renewal of the system. Internal renewal is a way of making optimal use of
the systems’ own potentialities, in order to allow it to keep pace (through its continuous
re-adaptation through continued re-adjustments) with overall development. This is the
reason why systems process outer conflicts into inner ones by forwarding competitive
arguments to solve them. This is the reason why systems develop conflicts through series
of temporary solutions, stand-still being just a name for the theoretical division line
between situations of conflicts in succession of one another.

© C. Varga, 2020
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Ya6a Bapra. Aorika iHCTHTYTiB y cHCTeMHOMY HMiAXOAi. IHCTHTYTH B paBi Ta HOB’sI3aHUX
i3 mpaBOM IJapHHaX AK 3aKPHTi Ta BIAKPHTi CHCTeMH

Anoranis. [Ilo crocyerbes KOHIENTyaAi3anii 6yAb-SIKOTO IHCTUTYTY, TO OY€BHAHO, IIJ0 OAUH
i TOM cCaMHM YMOBHMH TePMiH MOXX€ OXOIAIOBATH YOTHPHU THIIU iHCTUTYIIIOHAADHHUX CUCTEM:
(1) $aKTHIHO iCHYI0Ya KOHKPETHA CHCTEMA, SIKA € OAVHHIIEIO, IO GYHKITIOHYE SIK BOHA € (HananAaA,
KOHCTUTYLilHA CHCTeMa AibepaAi3My sIK Taka, o 1i IPaKTUKYIOTh Ha II€BHIN TepUTOPIl B IeBHUI
vac, sk y Crnoayuenux IITarax cporopni); (2) icTopu4HO po3pobAeHa KOHKPETHA CHCTEMA, SIKA €
OAMHMUIIEIO, IO PYHKIIIOHYE TaK, K BOHA 6yAa ( HaIIPUKAAA, KOHCTUTYLIMHA CHCTeMa Ai6epaAi3My,
o ii IPaKTUKYIOTh Ha IIeBHii TepuTopil B neBHUil epiop, sx y CIIIA, 3 MoMeHTY BI/IHI/IKHeHHﬂ) ;
(3) y3araAbHEHH iCTOPMYHO KOHKPETHHUX CUCTEM, IO CKAAAKCS B HAIliM ITUBiAi3a1lil (HaHpI/IKAaA,
KOHCTHTYTIiiTHA CHCTeMa AibepaAiaMy sk Taka, o ii 3HAKOTH i IPAKTHKYIOTh Y HaIIif IMBiAi3alii);
(4) ocuosHa ipes $YHKITIOHYBaHHS, IITO0 ACKHUTDb B OCHOBI BCiX BUAIB y3araAbHEHHS (HaHpI/IKAaA,
abcrpakTHe yHiBepcasbHe GpOPMYyAIOBAHHS OCTATOYHIX IIPUHIUIIB Ail, AAS IKUX KOHCTHTYLIiMHA
cucTeMa AibepaAismy € AxIlle OAHIEIO 3 TEOPETHYHO MOXKAMBUX $OPM peaAi3aui'1'). Y pamkax
KBa3iMOHOTrPadiyHOro aHaAI3y TPAKTY€ETHCA POAD IIMX iHCTUTYITIOHAABHUX CHCTEM K HOPMAaTUBHOI
iaeoaorii, a TakoX IX paKTHYHA 06’ eXTUBHICTbD i HenepeAGaquaHiCTb.

KarouoBi caoBa: iHCTUTYTH B IIpaBi; iHCTUTYIIIOHAABHI CHCTeMHU; CHCTEMHHI ITAXiA; 3aKpUTi
Ta BIAKPHTI CHCTeMH; KOHCTUTYIIifHA CHCTeMa Albepaaizmy.

Ya6a Bapra. Aornka HHCTHTYTOB B CHCTEMHOM TOAXOAe. IHCTHTYTHI B IpaBe U CBSI3aHHBIX
C IPaBOM 00AACTSIX KaK 3aKPBITbIe H OTKPBITbIE CHCTEMbI

Annoranus. YTo KacaeTcsi KOHIENTYaAH3AIHH AF0OOT0 HHCTHTYTA, TO O4€BUAHO, YTO OAUH U TOT
e YCAOBHBII TEPMUH MOYeT BKAIOYATb YeTbIpe THIa HHCTUTYLIMOHAABHBIX cucteM: (1) pakTudeckn
CyIeCcTBYIOmas KOHKPeTHAs CHCTeMa, KOTOpas ABASETCS eAUHHIIeH, QYHKIIMOHUPYIONIMI KaK OHa
ectb (HanmpuMep, KOHCTUTYLMOHHAS CHCTeMa AUGepaAu3Ma Kak TakoBas, KOTOPYIO PAaKTUKYIOT
Ha ONpeAeAeHHON TePPUTOPHH B ONlpeAeAeHHOe BpeMs, kak B CoeanHennbix 11ITaTax ceropns);
(2) ucropuuecku paspaboTaHHas KOHKPETHAs CUCTEMA, KOTOPAsi ABASETCS eAUHHIel, PyHKIHU-
OHHpyOmel TaK, KaK OHa 6b1aa (HampuMep, KOHCTUTYLIMOHHAS CHCTeMa AUGepaAn3Ma, KOTOPYIO
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IIPAKTHKYIOT HAa OTIPEAEACHHON TePPHTOPHH B ONpeAeAeHHbIH mepuoa, Kak B CIIIA, ¢ MomenTa
BosHuKHOBenus); (3) 06061meHNe UCTOPUIECKU KOHKPETHBIX CHCTEM, CAOSKUBINHXCS B HalIedt
nuBHAK3aIuy (HaNpUMep, KOHCTHTYIIMOHHAS CHCTeMA AMbepaAr3Ma Kak TaKasl, KOTOPYO 3HAIOT 1
TIPAKTHKYIOT B HalIeit UBHAN3anHH ); (4) OCHOBHAS HAes PYHKIMOHMPOBAHHS, AeKaIIas B OCHOBE
BCexX BUAOB 0606menus (Hampumep, abCTpaKkTHAs YHHBEPCAAbHAS POPMYAHPOBKA OKOHYATEAbHBIX
TIPHHITUIIOB AEHCTBHSA, AAS KOTOPBIX KOHCTUTYIIMOHHAS CHCTEMA AMGepaAu3Ma ABASETCS AHIIb
OAHOI1 M3 TEOPETHIECKH BO3MOXKHBIX pOpPM peasnsanuu ). B paMkax KBa3HMOHOTPaHIHOTO aHAAM3A
TPaKTYeTCs pOAb OTHX MHCTHTYIIMOHAABHBIX CHCTEM KaK HOPMATHBHOM HAEOAOTHH, a TAKKe HX
dakTHyecKkas 06HeKTHBHOCTD U HEMPeACKa3yeMOCTb.

KAroueBbie CAOBa: HHCTUTYTHI B TIPaBe; HHCTHTYIIMOHAABHbIE CHCTEMbI; CHCTEMHBIN TIOAXOA;
3aKPBITHIE U OTKPBITHIE CHCTEMBI; KOHCTHTYIIMOHHAS CHCTeMa AUOePaAU3MA.

Csaba Varga. The Logic of Institutions in a Systemic Approach. Institutions in Law and
Law-related Fields as Closed and Open Systems

Abstract. As to the conceptualisation of any one institution, the apparently identical notional
term can cover four types of institutional systems: (1) the actually existing concrete system, which
is a unit that functions as it is (e.g., constitutional system of liberalism as practised in a given area
in a given time, e.g, in the United States nowadays); (2) the historically developed concrete
system which is a unit that functions as it has been (e.g., constitutional system of liberalism as
practised in a given area in a given period, e.g., in the United States since the time it developed);
(3) the generalisation of the historically concrete systems as developed in our civilisation (e.g., the
constitutional system of liberalism as known and practised in our civilisation); (4) the core idea
of the functioning underlying all kinds of generalisation (e.g., the abstract universal formulation
of the ultimate principles of operation, of which the constitutional system of liberalism is but one
of the theoretically possible forms of realisation). Within a quasi monographic analysis of them,
both their role as a normative ideology and their actual objectivity and contingency are treated.
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