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PO3BUTOK CYUYACHOI IOPUCIIPY/IEHIIII YV KUTAI

VY crapopasubomy Kurai icHyBaso 6e3J1iu IpaBOBUX TEOPiii, oHaK 6e3 4iTKOro
po3yMinHs opucnpyaeHiii. JIumre Ha moyatky XX cT. BOHA BUHUKJA SK AUCITUTLITI-
Ha. PosBuTox opucnpyzaentii y Kurtai, mounnaoyu 3 XX cT., TPOHIIOB KiJbKa eTa-
iB.

IIepiod cmanosnenns (kineup XIX cm. — 1949 p.)

[eit eranm oxormoe mepiof; Bij pehopMu MpaBa 3 OCTAHHIX POKIB iCHYBaHHS
punacrii [in vanpukinii XIX cr. 1o Hapomkenus: Kuraiicbkoi Hapoauoi Pecy6urikn
y 1949 p. Ilicas nopasku, sikoi Kutaii 3asnas Big Beaukoi bpuranii 8 OniymHiii BiiiHi
y 1840 p., mouasacg mosepHizailisi cucTeMu 1pasa. 3 MOSBOIO 3aXiIHOI ITKOJIU TPaBO-
BOi iyMKH 710 Kutato 3 AmnoHil npuiiliia KOHIEIiS «IOPUCTIPYAEHTIil», Ky, K aKa-
JeMiuHYy JUCIUILIIHY, T0YaJId BUKJIAAaTH y KUTalicbkuX yHiBepcuTeTax [1]. [lepimm
13 HAYKOBIIiB, SIKUH 1T0YaB BUKOPUCTOBYBATHU Yy CBOIX TPAISIX TEPMiH <IOPUCIIPYAEH-
1ist», craB JIsn [uyao. Y kHusi «Ictopist kuTalicbKoi IopuUcpyieHIlii» BiH BUKOPUC-
TaB ICTOPUYHI Ta KOMIapaTUBHI METOAU [IJId aHAi3y aKaJeMiYHUX IIKiJT ITPaBOBOI
nayMKu B icTopii Kuraro i mopiBHSB TpaauIliiiHy KUTAiiCbKY IPaBOBY AYMKY 3 OYpiKYy-
a3HoIo 3axiziHol0. Bin cTBep/KyBaB, 1Mo Kutaii Mae nepeiiHaT 3axifiHy HOJITUYHY i
[IPaBOBY cucTeMy, o0 crtaTh 6araToro KpaiHOIO 3 MOTYTHBOIO apMi€i0 i BEPXOBEH-
CTBOM TipaBa [2].

Cunbxaiichbka peBoJIOList, sika BigOymacst y 1911 p., moksmana Kpail moHas aBo-
TUCSYOMITHIH (heomanbhill MoHapxii, crBopuBiiu Pecrybsiky Kurail. ¥ nepion 3
1910 p. no 1940 p. na xiznbkox dakysabTeTax yHiBepcuTeTiB Kuraio movyaamn Bukiana-
TH KYPCH, 1[0 CTOCYBAJIUCH SIK I0PUCIPYEHIII] 3arajioM, HAlIPUKJIa[, «3arajbHa Teo-
pisg npaBay, «BcTy1 710 paBa» TOINO, Tak i 3a4illaji OCHOBU KOHCTUTYIIIHHOTO, KPU-
MiHAJIbHOTO, IIUBIJILHOTO, TTPOIECYaJbHOTO ITpaBa Toulo [3, . 64].

! Tlepeknan 3 anraiiicbkoi MmoBu. Haykose pefarysanns nepekiany C. Makcumosa.
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IIepiod, nosnauenuii énausom 3 60xy Padsmcokozo Corosy (1949—-1978 pp.)

[Ticisa crBopenns Kuraiicbkoi Hapoanoi Pecny6uiku y 1949 p. npaBosi Kogex-
cu! Kurato Gyam MIBUAKO BiAKMHYTi, HATOMICTh Gy/IM 3AiiiCHEHI cpo6y CTBOPUTH
CUCTEMY COIIaJIiCTUIHOTO TIpaBa K Kot cuctemu Pagsgucbkoro Corody. 3 movyarky
50-x pokiB XX cT. KMTAliCbKOIO MOBOIO OYJIO TepeKIaeH0 OaraTo MiAPyYHUKIB i3
Pa/ITHCBKOTO TIPaBa, a BUKJIAIATH Y KUTAMCHKUX YHIBEPCUTETAX CTAJIU 3aIPOIIeHi 3
CPCP npodecopu nipaBa. ¥ Toli iepioj] Kypc Teopii nmpaBa Ha3uBaBcs «Teopist nep-
aBu i mpaBar. llicaa Buamkaenns xkouduikty mMixk Kutaem i CPCP ta mouarky
KYJIBTYPHOI PEBOJIIONTII /IO YCi€l MisIIBHOCTI y TPaBOBiii cepi CTaBUITUCS 3 TTi/[03POI0
K JI0 KOHTPPEBOJIOIITHOT, BHACJIIOK YOTO MPaBoBa cucTeMa OyJia 3pyiHOBaHA.

IIepiod pegpopm i siokpumocmi cycnirocmea (1978—2011 pp.)

Y 1978 p. BimGyBcs Tpetiii mienym XXI 3'i3my Ilentpanbpaoro Komitery
Komynicruunoi maprii Kutaio, ssKHil mMporoJiocuB TPOBIAHUN MPHUHIUIT «CBOOOH
JYMKH 1 TIONIYKY iCTUHW, TKUM 1 Po31iovaBcs mpoiiec pehOpMyBaHHS i BiIKPUTOCTI
Kutaro. Ha mouatky 1980-x pokiB nocuseHHs: BepXoBeHCTBa IIpaBa i HOTo IPOIBiTaH-
HS CTaJIM JIBOMA IMPOBIAHMMU TeMaMmu Yy cdepi Teopii mpaBa. Y kinii 1980-x pokis
JOCJIIZKEHHS HAYKOBI[B OyJiM CIIpsSIMOBaHi Ha peOpMyBaHHS IIpaBa i IMOJITUYHY
pedopmy, a Takok MOJIEepHi3aIliio MpaBoBoi cucteMu. [IpoTsirom BKazaHOTO Mepioy y
Kurai 6yso HazpykoBaHO 6Garato Ipailb TEOPETHKIB 3axXi[HOI OPUCIPY/IEHIII.
[Mounnaouu 3 90-X POKiB MOCIIKEHHS HAYKOBIIIB OYJIM IPUCBSYEH] TIPaBaM JIIO/IEH,
MpaBy 1 pUHKOBII €KOHOMIIli, BEPXOBEHCTBY IpaBa, MOCTMOJIEPHICTCHKIN IOpUCTIPY-
JleHIlii, mpaBy i riiobastisartii, IpaBy i rapMOHIITHOMY CYCIJIbCTBY [4].

AKTYAJIBHI IPOBJIEMU CYYACHOI IOPUCHPY IEHIII KUTAIO

Bepxosencmeo npasa (rule of law) i sepxosercmeo modunu (rule of man)

B icropuunOMy 1171aHI BEPXOBEHCTBO JIIOJIMHU BiJIirPaBajio MPOBIIHY POJIb y Tpa-
AUIHITHOMY KuTaiichkoMy cycnibeTsi. Ha mouatky 50-X pokiB BigGyJiacs skBaBa Juc-
KyCis 1010 «BEPXOBEHCTBA TIpaBa i BepXOBeHCTBa JioauHn». OMHAaK Ha TOH yac,
Jyepe3 BIUIUB i[I€0JIOTIT «JIiBUX», OIIBIIICTD JIF0/Iei OYJIv 3TiHI 3 THM, 1110 BEPXOBEH-
CTBO JIIOJIMHU Kpallle 3a BepXOBEHCTBO TIpaBa. [IpoTsarom nepiogy «KyJIbTypHOI peBo-
JIOTTIT» crcTeMa MpaBa 3a3Hajia TIOBHOTO Kpaxy [5].

Y 1978 p. ypsan Kurato posnouaB peamisaiiito crparerii pedopm i BiIKpUTOro
CYCITiJIbCTBA. BepXOBEHCTBO JIIOJINHU 1 BEDXOBEHCTBO MPaBa CTAIN HOBOIO TEMOIO JIJIST
npaBoBoi cribHOTH Kutao y 1979 p. IIpodecop JIi Bytons Ta inmii BueHi 2 rpyHsa
1979 p. onyburikyBasu crartio «Ham Tpeba mpakTHKyBaTH BEPXOBEHCTBO COIliasic-
TUYHOTO TIpaBa» y razeti «[yanmin /leitmiy, sika BUKJIMKAIA TTAJIKY TUCKYCIIO MO0
BEPXOBEHCTBA JIIOJMHU 1 BEPXOBEHCTBA TpaBa. 3aBSKU i JAUCKYCil IOpUINYHA
CHIJIBHOTA MOCTYTOBO [IMIIIJIA KOHCEHCYCY 1 MiATBEPANUJA I[iHHICTh BEPXOBEHCTBA
npaBa. BifTomi «BepXOBEHCTBO IpaBay CTAJIO0 HANPAMOM 1 MeTo pedopMyBaHHS i
CTBOPEHHS BIJIKPUTOTO CyCIiJbCTBA [6].

Ax ocnoBonosnoxkauk oginitaoi B KHP nosituku pedopwm i Bigkputocti, len
CsiomiH TPOTOJIOCKB 32 METY TOJITHYHY pedopMy sIK MOOYAOBY COIiaJiCTHYHOI

U Vpsin Tominpana creopus «IloBHY KHUTY IIECTH KOJEKCiB», siKa sIBJIsiIa 06010 36ipKy 3 11ecTu
OCHOBHHX 3aKOHiB, BKJIIOUaioun KOHCTHUTYIIiI0 Ta KOMEPIIHHUI, IUBITbHUH, IUBIIHBHO-TIPOIECY-
AIbHUH, KPUMIHAIBHUN 1 KPUMIHAIBHO-TIPOIIECYJIBHUIN KOJEKCH.
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JIEeMOKPATii i JoTpUMaHHs BepXOBEeHCTBa MpaBa. ¥ cBoiii cTaTTi «IIpo pedopmyBanns
CUCTEMHU MapTiiiHOTO Ta fiep:KaBHOTO KepiBHUIITBa» (1980 p.) BiH HAaroocuB Ha TOMY,
110 OyB 4ac, KOJIM 3aMiCTh IIpaBa MU BUKOPHCTOBYBAJIH TIOJIITHKY, OBasKaJIM OCOOMC-
THI aBTOPUTET ¥ iTHOpYBan (PYHKITIO TTPaBa, i 11e He JIUIIe MTPU3BEJIO 0 CTPANTHUX
OiI TPOTSATOM JECSTU POKIB «KYJBTYPHOI PEBOJIONIi», a I BUKJIUKAJIO iHTEpPEC y
HaIlif TOJITUYHIN CUCTEMI /10 BEPXOBEHCTBA MPaBa, MPOTUJIEKHIN TaKUM SBUIIAM,
AK «OIOPOKPATU3M, HaJIMipHA KOHIIEHTPAI[is BJIa/H, TaTpiapXajibHa CHCTEMa, MOKHT-
TeBe mepedyBaHHs Ha KepPiBHUX I0CaJaX 1 CUCTeMa yCiX TUIB IpuUBiieiB». B inmiiii
crarTi «IIpo npobiemu peopmyBanns noaitnuHoi cucteMu» (1986 p.) Jen Csomin
3a3HAYMB, 1110 MU MAEMO HAJIEKHUM YMHOM OPraHi30BYyBaTHU B3aEMUHU MiXkK BEpPXO-
BEHCTBOM TIPaBa i BEPXOBEHCTBOM JIIOJIUHU 32 TOTIOMOTOTIO0 pedopM.

Binmomuii yuyenuii To /aoxyeil 3a3HauyuB, 110 B OCHOBI BEPXOBEHCTBA IIpaBa
JIeKUTh KOHCTUTYIIIHiHE TTpaBo, KOHCTUTYIIS € 3aXUCTOM TTpaB TPOMAITHUHA, aBTO-
PUTETOM 1 HarjsiladeM 3a JIep:KaBHOIO BJaJ1010. ToMy B Mekax BEpXOBEHCTBA IIpaBa
BapTO BIIPOBAMTHU COIATICTUYHIIT KOHCTUTYIIOHAJI3M, 3a0€3MeUnTH IeMOKpaTH3a-
Iif0 TIPABOBOI CHCTEMU, CTBOPUTH 3aKOHO/ABCTBO BiNOBiIHO 0 KoHcTuTyiii, ske
3[[aTHE 3aXUCTUTH TOJIITHYHI TIpaBa i CBOOOIM IPOMajIsiH, 3a0e3MeunTH OijIbIl aKTHB-
HY y4acTb TPOMA/ISIH Y MOJITUYHOMY KUTTI KPAiHU 1 3/1iIICHEHHI KOHTPOJII0 CTOCOBHO
JSITBHOCTI IepKaBHUX OpraHiBy [ 7].

VY kuusi «Bubpani npaiii o0 BEpXOBEHCTBa IIpaBa Ta BEPXOBEHCTBA JIOAMHN»,
BUJaHIil BUAaBHULTBOM <«Social Sciences Academic Press» y 2003 p., 3i6paHo
30 crareii cTOCOBHO BEPXOBEHCTBA ITPaBa Ta BEPXOBEHCTBA JIOUHU. Y 1[bOMY BUIAH-
Hi MU MOKE€MO 3HAWTH Pi3Hi MEePCIEKTUBH 1 TIOTJISI/IA Ha BEPXOBEHCTBO TIPaBa Ta BEP-
XOBEHCTBO JIIOAWHY, TTounHaioun 3 1978 p.; cepes OCHOBHUX TeM — BEPXOBEHCTBO
COIIiaJTiCTUYHOTO TTPaBa, MOJIEPHi3allis i BEPXOBEHCTBO 1IPaBa, MOEHAHHSI BEPXOBEH-
CTBa JIIOJIMHUA i BEPXOBEHCTBA IIpaBa, HapojHa /IEMOKPATisi i BEPXOBEHCTBO IpaBa,
iCTOPUYHUMI aHaJi3 BEPXOBEHCTBA JIIOJIMHU i BEDXOBEHCTBA 11PaBa TOIIO.

IIpasa epomadsanuna i npasa 1oouHU

CrapoBuHHe KUTalichbKe ITPaBO 3aCHOBaHe HA 3JI0YMHI 1 TOKapaHHi, TaM BiZICYTHI
YiTKi TIOHSTTS TIpaB Ta 000B’sI3KiB. 3axi/Hi IOPUANYHI KOHIIETIii Cy0 EKTUBHUX MTPaB
i 000B’s13kiB Gysu mpuBHeceni g0 Kurato micast gBox Omiymuux Bifin y XIX cT.
Y 1949 p. Kuraii moBHICTIO IepeiillioB Ha COIiaJiCTUYHE TIPABO, i BiATO/I HAPIKHUM
KaMeHeM IOPUCIIPY/IEHIII cTajia KJacoBa Teopis, 3axigHy Oyp:KyasHy JOKTPUHY IIpaBa
HijiIaBajii KPUTHIL, 1 TaKa cUTyallisi TpuBaja ax a0 cepeannu 80-x pokis XX cT.

[Tepma 3arasbHOHaAIiOHAPHA KOH(epeHIlisd i3 (yHAAMEHTATbHUX KaTeTOpii
npasa OyJsia opranizoBana y 1988 p. y micti Hanuyns. Ha Hiit 6ysi0 10CSITHYTO KOH-
CEHCYCY: TIpaBa i 000B’SI3KU € CEPIEBUHOIO 1 CYyTHICTIO 3aKOHO/IABCTBA i OCHOBHOIO
KaTeropi€ro opucipyeHIlii. YyaCHUKH MOBHICTIO BIIKUHYJIU IIPABOBY TEOPIi0 KJIaco-
BOi 6OpPOTHOM 1 MATPUMAIN BUKOPUCTAHHS IIpaB Ta 00OB’SI3KIB /IS BiIHOBJIEHHS
6a30Boi KaTeropii opuctpyeniiii HoBoi epu. HeBioBsi motomy aBa Buenux, Uxan
I'yan6o Ta Uxan Benbcstb, HapyKyBaau B KypHaii «IIparHeHss 1o icTUHU» cTaT-
110 «CHpUITHATTS TpaB Ta 000B’SA3KIB 1K 6a30BOI KaTeropii BiI0Y/I0BU HAIIIOI CHCTe-
MU Teopil IIpaBay, /ie cucTeMaTu3yBaJH 11io iziero [8].

Y 2007 p. y BUJAQBHUIITBI aKaJeMiYHUX CYCIHIJbHUX HayK OyJIO HAaAPyKOBaHO
kaury «Ha musxy no epu mnpas JTOAWHU: AOCTIZKEHHS PO3BUTKY TPOMAISTHCHKUX
npaB y Kurai» (3a penakiieio Ca IOna). Ile monorpadisi, mpucBguena 1mpaBoBUM
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npobJieMaM, 1110 BUHUKJIU B XOJIi TIPOBEICHHST IO THKU PedOPMYBaHHS CYCITiJIBHOTO
ganxy Kurato. Ilounnaioun 3 eBOIONIT y CIPUNHSATTI TPOMAISTHChKUX TIpaB y Kurai,
aBTOPU MOHOTpadii MPoBeJN IIMOOKUI aHAJI3 1 JOCTIPKEHHS IOPUAMYHOTO MEXaHi3-
MY 3aXKCTY [IPaB IPOMAJISTH, PO3BUTKY 3aXMCTY MATHOBHX Ta OCOOMCTHUX MIPaB rpoMa-
JISTH, 3aXUCTY MPaB rPOMA/IIH y CUCTeMi KPMMiHAJIbHOTO IPaBa, 3aXUCTy 1IPaB KOH-
KPEeTHUX Cy0’€KTiB Ta IIPaB KiHOK Ha OCBITY y CiJIbCHKIN MiCI[€BOCTI.

[Tporsirom GaratbOX POKiB IUTAHHS [IPAB JIIOMHU OYJIM aKTyaIbHUMU TUTAHHSI-
MU JiJIg KuTaiicbkol opucnpyaenii. [Tounnaoun 3 1998 p. y Kurai 6y/10 ctBopeno
KiJIbKa JTOCTIHUIIBKUAX IEHTPIB i HAYKOBUX IHCTUTYTIB, CKJINKAHO HU3KY HAYKOBO-
NPaKTHYHUX KOH(MEPEHIIil, TPUCBSUeHNX mpaBam JioauHu. Y ciuni 1993 p. Oyiio
crBopeno KuraiichbKy acolianiio JOCIiKeHb 3 TUTaHb [IPaB JIIOIMHM, SKa € HalO1Ib-
NI0I0 aKaJIeMiYHOI0 yCTaHOBOIO y cdepi npaB Jioaunn B Kutai. 3aBiaHHAMM ITi€l
acolrialii €: BUBUEHHSI KUTAICHKOI Ta IHO3eMHUX TEOPiii ITpaB JIIOJIUHY, MTOITYJIsIpU3a-
I[is 3HAHb PO [IPaBa JIOANHM, CIPUSHHS MiKHAPOJAHUM OOMiHAM, CIIiBPOOITHUIITBY
y cepi 1mpaB JOAMHN, aKTUBHOMY PO3BUTKY TTpaB JioanHN y KuTai.

[TpoTsirom 90-x pokiB yueHi TepekJaJii BEJINKY KiJIBKiCTh iHO3EMHUX KHUT i3
Teopil mpaB JIOAWHY, 3[[IHCHUIN HU3KY KOMIIAPAaTUBHUX /IOCTI/I>KeHb 3 TUTAaHb IIpaB
JIIOJIMHM, Jle OCHOBHA yBara Impu/ijsiiacsi CTOCyHKaM MiXK IIpaBaMu JIIOJIMHU 1 CyBe-
peHHoCTi, e(heKTUBHOCTI TIpaB JIIOAWHU, JeMOKPATUIHOI TIOJITUKYU 1 TIPaB JIOJIUHH,
paB JIIOWHA i MIKHAPOJHUX CTOCYHKIB, TIpaB JIIOJAWHY i TIpaBOBUX TapaHTiii. Knura
npodecopa Ca IOna «IloxomxkenHs KOHIEMNIi MpaB JOANHNU» (BUAABHUIITBO
Kuraiicbkoro yHiBepcutery 3 momituaanx Hayk, 1992 p.) € aBTOpUTETHUM MOCII-
JUKEHHSM i3 TeMU 11paB JIOAWHU. BUaHHS CKIAZa€ThCS 3 IBOX YACTUH. Y TepIii
WIeThCS TPO SIBUINE I KOHIIETIII0 TPaB, AOCTIIKYETbCS iX MOXOMKEHHS, MAEThCI
XapaKTepUCTHUKA TePBICHUX TpaB, (popMyBaHHS i 3HAYEHHS KOHIIEMIIii TIpaB Ta po3-
BUTOK TIPaB y CTAPOJIaBHbOMY CYCIiJIbCTBI. /[pyra yacTiHa KHUTH cTOCY€ETBHCS (HOP-
MYBaHHS Cy4yaCHOI KOHIEIIii TpaB JIIO[WHY, Y Hill OCJI/IKYETbCS 3HAUEHHS Cyyac-
HOT KOHIIEMIIii mpaB JIFoMHU, 6a30BUil IyX i IIHHOCTI MPaB JIFOIMHHU, a TAKOK [IPpaBa
JIIOIVHY 1 KUTaliChbKa TPAAHIILIS.

I3 mocTynosoto MonepHisatieto npaB y XXI cT. nuTaHHs npas JIOAMHU CIIpUiiMa-
eTbes Oisbl cepitosHo, 0cobmBo mmicas 2004 p., koau 1o Koncruryuii Kuraio 6y10
BKJIIOYEHO JIOTIOBHEHHSI [TPO MPaBa JIOINHY, a PEMET MPaB JIOAWNHU CTaB 00TOBO-
proBatucst Ol akTBHO. CIUPAIOYMCh Ha TIOTEPEH] PO3BIAKK 3 TIPaB JIOANHH,
ydeHi KpaiHu cTajii 0OrOBOPIOBATH i aHAI3yBaTU IIPUPOLY IIPaB JIOAUHY, IPOSBU
CUCTEMHU TIPaB JIOIMHU, (DOPMYBAHHS MTPaB JIOAWHN Ta iHII muTaHHg. YacTuHa BYe-
HUX BBaskKajia, M0 TpaBa JIOAWHU OepyTh CBOI BUTOKH i3 JIOACHKOI MPUPOH, sIKa
MICTUTD /IBa aCIIeKTU: TPUPOJHUI 1 cortianbHuil. [HII K — 1110 TpaBa JIIOAMHU € JI3Ke-
peIoM OCHOBOIIOJIOKHUX TIPaB IPOMa/iITHNHA, 3adikcoBannX y KoHCTUTYIIii KpaiHu.
Peamizartig rapanTiii mpaB J0AMHN Ta (DYHKITIN 3aXUCTY TTPaB JIOAWHN 3aT€KUTH BiJl
TOTO, Y1 BIIPOBAKEHO i/lea/lbHy KOHCTUTYIINHY cucTeMy [6].

3a ocranti poku ypsiz i Bueri Kurato mouasv 3Bepraru Oijibiiie yBaru Ha KOHI[ETI-
IIiI0 TIpaB JIIOAMHYU 3 YpaXyBaHHIM KUTAChKOI crierudikm. Tak 3BaHa KOHIEMITis
paB JIIOANHU 3 KUTAWCHKOIO CEeM(MIKOI0 BKIIOYAE: a) YHIBEPCATbHICTD TPUHITUITY
TpaB JIIOAWHU 3 HEOOXIIHICTIO ypaXyBaHHs YMOB OKPeMOI Kpainu; 6) He Jiuiie rpoma-
NIHCHKI U MTOJIITUYHI TTpaBa, a 1 eKOHOMIYHI, COITiaJIbHi i KyJIBTYPHI; HApO Ma€ MPaBo
KPUTHKYBATHU YDz, 1 111 IpaBa MaloTh OyTH 3aXKIeHi; B) IpaBa Ha IiJHe iCHyBaHHS 1
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PO3BUTOK — (byHAAMEHTAJIbHI ITpaBa JIIOWHW; T) TTpaBa JIOAWHN SK TOEAHAHHS TTPaB
Ta 000B’SA3KIB; T') CTAbIIBHICTD 1 PO3BUTOK SIK TIEPEYMOBHY peastizallil mpaB JTIOAUHY i
BEPXOBEHCTBO IpaBa — TapaHTisd peasisarlii ifiel 3aXuCTy mpaB JIOIUHT; /1) AiajoT i
CIIBIIPAIIIO K HEOOXi[Hi eJIeMeHTH PO3BUTKY IIPaB JIOAUHK y cBiTi [9].

IIpasosa mpaduuis i mooepnisauis npasa

Takox akTyaJbHUM IIPEIMETOM OOTOBOPEHHS Y Cy4YacHill KUTAChKIiil I0PUCIIPY-
JIEHIII1 € TIpaBoBa TPAAUIlisd 1 MojepHisalig npaa. ¥ Kurai icHye BiacHa TpuBaja
yVHiKaJIbHA MpaBOBa Tpajuilis. Y [aBHI yacu cucreMa npaBa B Kutai, Kk Momesnnb
Cxinnoi Asii, cripaBJisiia 3HAYHUI BIUIUB Ha CYCiHI KpaiHu i OyJia BaJKJINBOIO YaCTH-
HOIO CBITOBOI IpaBOBOi NMBLIi3alii. [licas BTOprueHHs y KpaiHy 3aXiJHUX JepsKaB
[IPaBOBMIi 1Ipolec OYB MPU3YIHMHEHMIT, ToMy 110 Kurtail 6yB 3MyIIeHUIA CTYIIUTH Ha
HIJIIX MOJIepHi3allii mpasa.

[IeBHOIO MipoI0 MOj/EpHi3allil0 KUTAHChKOTO IpaBa MOXKHA Ha3BaTU MOro
HaOJIMKEeHHS 10 3aXiHOI TpaAMIlii, OCKIJIbKK B cydacHuUil nepiox Kuraii moctymnoso
Bi/IXOZIUTD BiJl BJACHOI IIPaBOBOI TPAJUIIii i 3aII03UUY€ YUMAJIO i3 3aXiIHOTO TIpaBa.
UYepes BiAMIHHICTD CYCIIIBHUX TpaauIiii 3axomy i Kutaio nepenecenns mpasa Ha
qy;KUNA TPYHT He 3aBKAU MPOXOAUTH ycrintHo. Tomy st Toro, mob 3abe3nedntn
MOBHOIIHHUI PO3BUTOK CUCTEMU TTpaBa KuTaio MU MOBUHHI 30CepeIUTUCS HA Mic-
LEeBUX pecypcax KHUTalcbkoro mpasa. Ha cboromni npu MmozepHisanii cucteMu
npaBa Kuraio motpiOHo 3BepTaTi yBary Ha MiCIleBi IPaBOBi pecypcH i BpaXOByBaTH
BJIACHY TPABOBY CHAIIUHY. Xo4a JepKaBi i CJIi/i HABUUTUCS 3aXiJTHOTO JOCBIiNY,
OJTHaK HeOOXiZHO B3STH [0 yBary il BJacHi yMOBH i peaJiii, a He CJIIIO HAC/IiyBaTh
3axin [10].

[Mounnatoun 3 90-x pokiB XX CT. crerianicTi KUTaiiCbKOTO MpaBa cTaau Oijib-
nre MPUAIJSATH yBaru BHYTPIIIHIM pecypcaM mpaBa Kuraio, a Takok 3BUYa€EBOMY i
HapogHOMY TpaBy (KpiM HalioHajabHOro 1pasa). ¥ 2004 p. npodecop UYxy Cyui 3
(axynbreTy npasa IlekiHchbKOTO yHIBEPCUTETY BU/IaB KHUTY « BepX0oBeHCTBO ITpaBa
i floro MicieBi pecypcus», 110 BUUIIJIA Y BUAABHUIITBI aKaJeMiYHUX CYCILIbHUX
Hayk i mpaBa KuTaiicbkoro ymiBepcutety. i mosBa BUKJIMKala 3aHENOKOEHHS Y
KUTalCbKUX YYEHUX CTOCOBHO PecypciB HaIlioHATbHOTO 1paBa Kutaro. Y 1iil kHu3i
aBTOP, BUKOPUCTOBYIOYM METOJ COIIOJIOri IpaBa, 0OTOBOPIOE HU3KY BasKJIMBUX Y
Cy4aCHOMY KUTalCbKOMY MTPABO3HABCTBI TEOPETUYHUX MUTAHDb BKJIIOYAIOUN TaKi, IK
MpaBOBU MIIOpasi3M, TpaBoOBa JIOKaTi3allid, crelfiai3allig mpaBa, pUHKOBa €KOHO-
MiKa i TpaBo, CTaHapTU3allisd TPaBOBUX JTOCJI/IKEHb, IPaBOBA TPAJIUILiS TA JIOKAJI-
zamig! Tomo.

3BUYaEBE 1 HAPOHE TIPABO € TAKOK 00’ €KTaMU JOCJIiIZKEHHST BYUEHUX-TTPABHUKIB.
3BUYaEBe MpaBo — 1€ 3ibpaHHss 060B’SI3KOBUX MTPABUJI, OCHOBAHUX HA 3BHYASIX, IO
MaHyIoTh Y KOHKPETHIN MiCIIeBOCTI; HApOJAHUX MPaBUJI, IO BiJIPI3HAETHCS BiJl HAILIO-
HAJIBHOTO TIPaBa; € MEPEBAKHO CYMICHUM i3 HAITIOHAJbHUM ITPABOM, OJIHAK 1HKOJIUN
MiXX HUMU MOskJInBI KoHbutikTH. HartionanbHa acorrialiis 3BU4a€BOTO 1paBa i HApoJI-
Horo 1pasa Gysa ctBopera y 2005 p., a i mepmuii HaioHaIbHUN 3’1371 BiOyBCst y
micTi Cinin mig mpoBozioM rosioBu acortianii Ce Xyeit, mpodecopa llekincbkoro tex-
HOJIOTIYHOTO 1HCTUTYTY. Bupiimeno, 1mo HamioHasbHa KOH(EpeHIlis, TpUCBIYeHa

! Jlokamizanis (a0 <«kopeHisallisg») y IIbOMy BUIIQJKy O3HAua€ MPUCTOCYBaHHS AKOTO-HEOYb
[IPaBOBOIO SIBUIIA 3 ypaxyBaHHAM MictieBol crierudiku. — [Ipum. ped.
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3BUYAEBOMY IIPaBy i HAPOAHOMY IIpaBy, Oyje MPOBOAUTHCS IOpiuHo. Kuraiichkmii
KoMiTeT IpodecioHaiB aHTPOITOJIOTIT TTpaBa Ta Kutaiicbkuii KoMmiTeT mpodecionasin
coriosorii 6ynu crBopeni y 2011 p., ogHUM i3 Ba)KIMBUX HAIPSIMIB JOCIKEHb UX
KOMITETiB € 3BUYAEBE 1 HAPOIHE TTPABO.

I3 cepennnn 80-X POKiB, Mmi BILIHBOM pedOpM PasoM i3 OiJIbIIO0 BiKPUTICTIO i
MojiepHizariero Kurato, daxiBili y ramysi nmpaBa po3nodain JUCKYCIo MO0 MOJEPHi-
3allii Ta PO3BUTKY CUCTEMU MpaBa KPaiHU; BiATOAI 1 10 CbOTOMHI 1151 TeMa TTPOJIOBKYE
AKTUBHO OOTOBOPIOBATHCS SIK OJ[HA 3 HANOLIBIIN aKTyalbHUX B FoprCIIpyAeHilii. Haykosi
JMCKYCil TOYaTbCsl HABKOJIO KOHIENTIiB, CTAHAAPTHUX TIPOIECIB Ta i/iefl MojiepHizallii
npasa. [Ipodecop I[yu Ilicsu 3 HaHKIHCHKOTO T1€1aTOTIYHOTO YHIBEPCUTETY Oy OTiKY-
BaB HU3KY KHMUT i3 I1i€]l TeMaTuku, 30kpema: «IIpotiec MoziepHizailii 1paBoBoi cuctemMu
Kurato», «Teopernmuna sorika MozepHisariii mpaBa» i «MogepHisallis KUTaiichKOTO
paBay, B IKHUX JAE€ThCs IIMOOKMI aHasi3 cucremu 1ipasa y Kural. I1i npani orpumMain
3HAYHUU PO3TOJIOC CEPe]l aKaIeMiYHIX KiJl KpaiHu.

Yueni BBa)KaloTh, IO MOJIEPHI3aIlis MpaBa — Iie Tpollec TpaHcgopMmariii i epe-
XO/1y BiJl BEPXOBEHCTBA JIIOJIMHU /10 BEPXOBEHCTBA 1IPaBa, BiJl TPaJUIiiiHOI TPaBOBOI
CHUCTEMHU JI0 CyYaCHOI cucTeMu 1paBa. [osioBHa MeTa MojiepHi3allii ipaBa IoJsirae B
TOMY, T[00 POCYBATHU BIEPE] AyX CYyIaCHOTO MPaBa, KJIIUEM JI0 SIKOTO € Peari3aiis
3aB/laHb 111010 MOJIEPHi3allil :KUTTs cycniyiberBa. 11lo crocyeTbest MIIaxiB peasisaltii
pedopMu TTPaBOBOI CUCTEMH, TO CEPEJl HAYKOBITIB-TIPABHUKIB iCHYE NTO/IO0 1[HOTO TPU
ocHoBHi Teopii. Ilepta crocyeTbes «1mpaBoBoi pedhopmu», B Hill yTBEPKYETHCS if1es,
110 MoJiepHizallisg mpaBa y Kurai Bifipi3HSI€ThCS Bijl 3aXi/IHOT MOJIeJi: yPsI/i Ma€ BiJli-
rpaBaTu aKTUBHY 1 IIPOBiZIHY poJib y TIpolieci MojiepHisailii npasa. J[pyra — «TpaHc-
NJIaHTAIll TTpaBa» O3HAYaA€, MO y MPoIlleci MoziepHi3allii mpaBoBoi cuctemu Kutaro
JIOITIJIBHO 3aI03UYUTH TIePEIOBY CUCTEMY ITPaBa 3aXiHUX KpaiH. TpeTs Teopis cripsi-
MOBaHa Ha <«MiCIleBi pecypcu», CTBEPIKYIOUM, IO 3aKOHOJABCTBO € J[UHAMIYHUM
BiIGUTKOM MiCI[EBUX 3HaHb, OCKIJIBKY HE ICHY€ JKOJHUX YHIBEPCATbHIX TIPUHITUIIIB,
HOpM ab0 cucTeM, a TOMY 3IICHIOIOUN MOJepHi3alliio cucreMu mpasa Kuraio ciiz
BpPaxoBYBaTHu MicIieBi pecypcn [6].

IIpaso i 2apmounitine cycniivbcmeo

JlocsrHeHHs coliaJbHOI rapMOHii Ta m0OyZ0Ba KPaIloro CycCHijJibCTBa — IIe
O/IBiUHE NParHeHHs JI0/CcTBA. TepMiH «rapMOHig» MOXOAUTD BiJl IPEIbKOrO iMeH-
HUKA ppovia, O 03HAYAE «3'€IHAHHS, 3Tr0/lay, SKUM B CBOIO UYepTy TOXOJAMUTDH BiJl
JliecnoBa puolw, MO MOXKHA TEePEKTACTU K «3BECTU BOEIUHO, 3'€lHaTH». BiH
3aCTOCOBYBaBCS TIEPEBAKHO B Tiil chepi MUCTEITBA, SKa HUHI HA3UBAETHCS CJIO-
BOM «MY3HWKa», B TOU Yac K caM TepPMiH «My3WKa» TepBICHO B TpeIbKiii MOBi
BUKOPHUCTOBYBABCS J/IJIsI O3HAYEHHSI BCHOTO CHEKTPY MucTelTB. Y CrapojaBHiii
Iperii BiH 03HAYaB MOEHAHHS KOHTPACTHUX €JIEMEHTIB: O1/IbII BUCOKOI HOTH 3
HUZKYOIO.

«TapMoHisi» BUCTyIIa€ TakoK 6GAa30BOI0 KATErOPIi€I0 Y TPaAMIINHIN KUTaChKiii
(inmocodii. Ak BBaxkamu ApeBHI KUTAWCHKI MUCTUTEN, «TADMOHIs» — 116 MUPHUI i
TosiepaHTHUi croci6 skutTsa. Cyuacuuii Kurtaiicbkuii Buenuit Jlioit Xy 3a jgomomo-
rol0 CeMaHTUYHOTO aHali3y MOACHIOE 3HAYeHHs KHUTaiichbkux ieporaidis 11 (He
Xie — rapMoOHi ), 3a3HAYUBIIN: Y IOCJAIBHOMY 3HaU€HHI I[bOTO CJIOBOCIIOJNYUYEHHS «X€
ce», «Xe» O3HaYa€ Jojeil, Aki 3abesnedeHi KEI0 OASATOM, a «Ce» — YCiX, XTO Mae
IIPaBO TOBOPUTH.

264 ®dinrocodisg npaBa i 3araabHa Teopis npaBa N2 2/2012



AHAAI3 AKTYAABHUX TEM Y CYYACHIM IOPUCTIPYAEHLIIT KUTAIO

Binx mouarky mportiecy pepopMyBaHHS i BiIKPUTOCTI KpPaiHN KUTAlCbhKa €KOHO-
MiKa IIepeKUBa€ Mepiojl IMBUAKOTO 3POCTAHHS, IIPoTe He o0iiiaocs 6e3 MeBHUX
colliaJbHIX 1IPo0JIeM, IKi BUKIMKAHI I€PEX0I0M BiJ IJIaHOBOI 0 PUHKOBOI €KOHO-
MiKH.

Ha cporoani aucrapMoHis y KUTallCbKOMY CYCITITBCTBI MTPOSBIISIETLCS, 30KPEMA,
B CYNEPEYHOCTIX MiK PI3HUMU 3alliKaBJIEHUMU TPyNaMu, KOH(IIKTaxX MixK MICTOM i
CeJIOM, PETIOHATBHIX KOH(MIIIKTAX, TPYZOBUX KOH(MIIIKTaX MK POOITHUKAME i aMi-
HiCTpalli€l0, CYNePeyHOCTIX MiXK IEMOKPATIEI0 I aBTOKPATIEI0, PI3HUMU BipyBaHHsI-
MM, MaTepiaJbHOIO i JAYXOBHOIO IMBLII3aIi€10, TOJITUYHUM Ta IHIIUMHU YCTPOSIMHU,
JIIOJIMHOIO 1 TIpupooio Totro [11].

Ax 3asnaueno y «CorianpHiii cuniit kausi Kurtaio 2011 poxy», ekoHoMiuHMI i
COIia/IbHUN PO3BUTOK KHTal0 TaKOK CYIPOBOKYETHCS OaraTbma COIiabHUMU
CYNEPEYHOCTSIMU M BUKJIMKAMU, BKJIIOYAI0YM PO3PUB Y PiBHI /J0XO/iB MiCbKOTI'O 1 CiJib-
CbKOTO HaCeJIeHHSI, 2 HePIBHOMIPHICTb B OILIATI Ipalli y Pi3HUX perioHax Ta pi3HUX
COIIJIbHUX KJIacax cTa€ jenaii momiTHimowo. Ctaam dacTinie BUHUKATU TPYHOBI
CTIOPH, KOH(MIIKTU MiK PI3HUMU TPYIaMUu HaceJIeHHs, TTOsIBA HA PUHKY HESKiCHUX
MPOYKTIB Ta JIiKiB, aBapii Ha MaxTax, MPUPOHI KaTacTpodu, a CUTYyaIlid 3 COIiah-
HUM 3a0e3IeUeHHsIM 3aIUIIAEThC BiIHOCHO CKJIQMHOI. 3POCTaHHS iHI[UAEHTIB i
KOH(TIKTIB MiXK Pi3HUMU TpynaMu HaceJeHHS (HaKTUIHO CTANO BiI3epKaJeHHSIM
yCiX COIaJbHUX MPOTUPIY i TPo6JIEeM MPOTITOM TEPIOAY MPOBEACHHS MOJITHKU
pedopmyBanns i BizkpurocTi B KHP, 1o ctaBuTh HOBI BUKJIWKY TIepef] IeP;KaBHUMU
ycTaHoBamu Kpainu [12].

ITix yac XX VI HarionanbHoro 3'i3ay Komynictiunoi naprii Kuraro, o Big0ys-
ca B mcronagi 2002 p., 6y/10 odiuiiiHo 3aPONOHOBAHO KOHIIEIIIO0 «rapMOHi3aliis.
19 miotoro 2005 p. npesugent Kuraro Xy [[3uHTao BUCTYIINUB i3 TPOMOBOIO Ha OHO-
MY 3 ceMiHapiB, /¢ 4iTKO 3asBUB: « MU mparaemMo nmoOyyBaTi rapMOHiliHe coriasric-
TUYHE CYCILJIBCTBO, MOOY0OBaHE Ha TPUHIIMIAX JEMOKpaTii, BEDXOBEHCTBA IpaBa,
PIBHOCTI i CIIpaBeIMBOCTI, YeCHOCTI 1 GpaTepcTBa, JKUTTE3AATHOCTI, CTabiIbHOCTI i
MOPSIJIKY, TADMOHIT MiXK JIIOJbMU 1 TPUPOJIOIO».

[Tounnaroun 3 2005 p. mizk yuenumu Kutaio y cdepi npaBa BeieThcst akTUBHA
IUCKYCis 3 nUTaHb Po30yAOBH rapMOHINHOTO cycnisbeTB. YacTuHa BUeHUX BBa-
JKae, 10 y MoOyZI0Bl rapMOHIHOTO CYCIIbCTBA Ba)KJUBY POJIb Ma€ BigirpaBaTut
MEXaHi3M KOpeTyBaHHS MpaBa SK MPaBOBUN MeXaHi3M, 37aTHUN OMOMOTTU Y
3aXUCTi BpPa3JMBUX I'PYIl HACEJEHHS, & TAKOK 3MEHIIEHHSI COI1aJbHOTO TUCKY Ta
3abe31eueHHs COliabHOI CIpaBeAJnBOCTI. [HIII BUeH] HAIOIATAIOTh HA TOMY, 1[0
6a30BOI0 XapPaKTEPUCTUKOIO TapPMOHINHOTO CYCHIJbCTBA € TAPMOHISI CTOCYHKIB
MiX JIIObMU Ta MiXK JTI0bMHU 1 ipupooio. [lle inmnii BBakamTh, IO BEPXOBEHCTBO
paBa € CyTTEBOIO BUMOTOIO JIsE PO30YI0OBU rapMOHIITHOTO CYCIIiIbCTBa, a PyHK-
11i1 BEPXOBEHCTBA MIPaBa CTOCOBHO MOOY/I0BY TaPMOHIITHOTO CYCIIIbCTBA MOJIsITa-
I0Th B 00OMeKeHHI BJIajy, BPeryaioBaHHi KOH(IIKTIB Ta CTBOPEHHI CUCTeMU Kpe-
TUTYBaHHS.

[TircymoByIioum ckazaHe, BApTO 3a3HAYNTH, IO Y CTapoJaBHboMY KuTai icHyBaso
Ge3Jtiv TPaBOBUX TEOPill, OfHAK O€3 YITKOTO PO3YMIHHS IOPUCIIPY/IEHIIil, & TOHSATTS
«IOpUcIpyaeHiisg» O0yso BruposBamxkeno junie B Kinii XIX cr. ITicag pesosomnii y
1911 p. Pecny6aika Kuraii 31e6ib1m0ro mnepeiiMasia 3aKOHOAABCTBO 3aXiJIHOTO THILY
BI/IMOBIIHO 10 Tpaauiliii muBimbHOTO TpaBa. CtBopenns y 1949 p. Kwuraiicbkoi
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Hapoaroi Pecriy6utiku npu 3HAYHOMY PasTHCHKOMY BILUIUBI IPU3BEJIO /10 MEPEXOLY
710 CUCTeMU colriamicTuaHoro mpasa. [Iporiec pedpopmyBanHd i Iepexoy /10 BiAKPH-
TOrO CycCIijbcTBa posnodascs 3 1978 p., 1 Bigroai HAHOGLIBII aKTyaJbHUMK TEMaMK
IOPUCIIPY/ZICHITT €, 30KpeMa, BEPXOBEHCTBO 1IPaBa i BEPXOBEHCTBO JIIOJMHU, 1IpaBa
TPOMAITHUHA 1 JIIOIUHY, TTpaBOBa TPAAMIlIS i MOJIEPHi3aIlis mpasa, MPaBo i rapMo-
HilfHe CyCIILJIbCTBO.
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Jlio 1. AHani3 akTyanbHMX TeM y cy4acHiii lopucnpyaeHuir Kutaio
AHoTauiq. Y cTaTtTi aHanisyeTbCa PO3BUTOK TPbOX FOSIOBHUX €TaniB IOPUCTIPYAEHLLT

Big noyaTtky XX cT. OcobnmBa yBara NpuaINaeTbCs akTyanbHUM NUTAHHAM IOPUCTIPYAEH-
uii Kutato, nounHaioum 3 nepiony pedopm i no4aTKy BiAKPUTOCTI KpaiHn 'y 1978 p.

Knio4oBi cnoBa: akTyanbHi nuTaHHsa, Knutan, topncnpyneHduis.

Jlio U. AHann3 aKkTyasibHbIX TEM B COBPEMEHHOM IopucnpyaeHuumn Kutas
AHHOTauus. B ctatbe aHann3npyeTcs pa3BuTne TPeX rMaBHbIX 3TanoB IOPUCTIPY-

AeHumn c Havana XX B. Ocoboe BHMMaHWeE yaensieTcs akTyasbHbIM BONPOCaM iopucnpy-
neHumn Kntas, HaumHas ¢ nepnoga pedopm 1 OTKPbITOCTU cTpaHbl B 1978 .

KnioueBble cnoga: akTyasibHble BOMpOChkI, KuTaii, topucrnpyaeHums.
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AHAAI3 AKTYAABHUX TEM Y CYYACHIM IOPUCTIPYAEHLIIT KUTAIO

Liu Y. An Analysis of Hot Topics in Contemporary China’s Jurisprudence

Summary. The development of three main stages of jurisprudence since the begin-
ning of 20t century is analysed in this article. The main attention is paid to exploring the
hot topics of China’s jurisprudence since the period of reforms and opening up the
country in 1978.

Key words: hot topics, China, jurisprudence.
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