IIPABA JIIO/TMHNU

TPAHCIMO3UTUBHI OCHOBMU
NMO3NTUBHUX TTPAB AKOANHU!

C. KIPCTE

doxmop puouunux Hayx,

npogpecop Qinocogii npasa
(Banvubypsvruil ynieepcumem, Aecmpis)

I. BCTVII

ITicas ciopyskentst GepiiHebkoi crinm y 1961 p. Ta mapkany i Hapyrow,
sxuii po3aisue Himeuunny Hasii, ypsaom Himenbkol [lemokpatnunoi Pecy6irikn
6yJI0 OTOJIOIIEHO 3JIOYNHOM TaK 3BAHUN «HE3AKOHHUN MEPETHH KOPAOHY» MijK MU
nBoMma yactuHamu Himewunnn (§ 213 Kpuminamsuoro kojekcy HAP). Y 1968 p.
y H/IP 6yno yxsaneno 3axon «IIpo saBpanus i nosHoBaxkennss Hapognol morinii
Himeuunnu», 3riiHO 3 AKUM IIOJIIis MaJjia IPABO BUKOPUCTOBYBATH 30POIO 3 METOIO
HeJONYIIeHHs HOPYIIeHHs i€l 3a00pOHU Ha IEPETUH KOPAOHY 31 CXiJHOI YaCTUHU
Kkpaiau B 3axigny. HopmaTushi aktt MiHicTepcTBa i Haka3u MiHICTpa HAI[iOHAJIHHOI
000POHM SIK Ti/I3aKOHHI aKTH, 10 TIOCTYTIAIOTHCS 32 CBOIM PiBHEM 3aKOHAM, SIKi yXBa-
JIIOE TapJIaMeHT, HaraJyBaji CJy:KOOBISIM IIPUKOPAOHHUX BIHCBHK, IO <IIiji yac
HECEeHHs CJIyKOM BOHKM HECYTh MMOBHY Bi/IIOBIANbHICTD 32 HEJOIYIICHHS MIEPETUHY
JIEPKABHOTO KOPAOHY Y CBOEMY CEKTOPI, 1 0 TOPYITHUKIB KOPJOHY CJIi/T 3yMTUHUTH
Oy[b-AKOI0 I[iHOI0, HaBiTh HKIIO A IbOrO iX JOBEAETbCA 3aCTPiIuTU»Z.
[TpukopOHHUKY OTPUMYBATM HaKa3 TAaKOTO 3MIiCTY Tiepel KOKHUM BUXO/IOM Ha 4ep-
ryBanHs («Vergatterung»). KoskHOTO pasy, KOJau M BAABAJIOCS TOTEPEAUTH TOPY-
HIEHHS KOPAOHY, BOHU IOBIIOMJISIN IIPO 1eil «ycimix» Paay HauioHaabHOI Ge3nexu i
4acTo OTPUMYBAJIU 3a Ile Haropojau. 3a iHopMalli€io 3 pi3HUX JKepe, 3arajbHa

! Tlepeknan 3 anruaiiicekoi Mmosu C. MakcuMoBa.

2 urara 3a pimenusm @exepanbroro Koncruryniitnoro Cyay HimMeuunnu i3 oginiiinoi 36ipku
mono «Crpinkis Bepaincekoi crinm» (Mauerschiitzen/Border Guards), ToOTO TPUKOPAOHHWKIB
Himenproi lemokpatiutoi Pecniybaiku (HAP), sxi crpiasim B nepebiskunkis 36oky H/IP.
[1, c. 96 i macTymHi cTOpiHKK, 0cobauBo c. 103)].

© C. Kipcre, 2012
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KIJTBKICTD JKepPTB, SIKi 3aTMHYJIN Ha KOp/oHi MixK aBoMa Himeuunnamu 3 1961 p. mo
1989 p. cranosuia Big 136 10 245 oci6 (BK/IOYAIOYM TUX JIHOAEH, SIKI 3aTUHYJIU Bil
CEepIIeBOTO HAIALY i/l Yac TTePEeTUHY KOPAOHY ).

[Ticas posnaxy H/IP o6uasi yactuan Himeuurnu 3adikcyBanu B Yrofi mpo ix
o0’eqHaHHs IIyHKT, 1[0 Aii odimiiinux oci6 Cxigxoi HiMeuuwnu mignazaiors iz
nopmu Kpuminanbaoro komexkcy HJIP (§ 315 1 Berynmy mo 3akony «IIpo
Kpuminanpauii kogekc Himeuunnus pazom 3 § 2 Kpuminanbraoro kojekcy H/[P).
OpHax mif yac po3rsay cyaoM (I 9ac Tak 3BaHOTO «ITPOIeCY OXOPOHIIIB KOPJO-
Hy») cripaBu Kosuiaboro Tososu lepskasrol Pagu ta Pagu HaioHaabHOI 060pOHU
V. Kpeniia, 6aratopiunoro minictpa oboponu I. Keccaepa, inmroro uiena Paau maiio-
HaJILHOT 0OOPOHHU 1 OXOPOHIS KOPIAOHY, cyau HiMeuuwHu He BU3HAIM BilCHKOBE
3akoHomaBctBO H/[P BumpaBiaHHsM )KOPCTOKUX YOUBCTB HA BHY TPIIIIHBO-HIMEIIbKO-
My KopzoHi. Cy/i AiiTIm BUCHOBKY, 1110 11i 3aKOHO/IaBYi aKTH He € TPAaBOM y HOpMa-
TUBHOMY ceHci. ToMy cyZu BiAXWJIMJIM HOPMU 1 IHCTPYKIIii 111010 TTPUKOPAOHHOTO
PeKUMY Ha IiACTaBi Tak 3BaHOI hopmys PaxOpyxa, BiAIIOBIAHO 10 SKOI:

«KoubuikT MiX crpaBefuBICTIO i MPABOBOIO TapaHTIED (BIEBHEHICTIO) Mae
Oy Ty BUPIIIIEHUI TAKUM YUHOM, 10 TO3UTHBHE, YXBAJIEHE HATIEIKHO CTBOPEHUM OpTa-
HOM BJIAJIU 3 BiJIMOBITHOI0O KOMITIETEHITIEIO TTPABO Ma€ TepeBary TaKOX TOJi, KOJH
BOHO y 3MiCTOBHOMY Bi/IHOIIIEHHI € HECIIPABEJJIMBUM Ta HEJOIIJIbHUM, 32 BUHSITKOM
TUX CUTYaIlill, KOJIU CyIE€PEYHOCTi MiXK IMO3UTUBHUM 3aKOHOM Ta CIIPAaBEIJIUBICTIO
JIOCSITa€ TAKOTO HECTEPITHOTO PiBHSI, 1110 3aKOH SIK «HEIPaBUJIbHE [TPABO» («erroneous
law», <unrichtiges Recht») Ma€ TOCTYIUTHUCS CIPaBEIIUBOCTI. ... SIKIO HaBiTh
He IIParHyTu JI0 CIIPaBe/IJIMBOCTI, SIKIO y IPOIeCci 3aKOHOTBOPEHHSI Ma€ Miclle CBijIo-
Ma BiJIMOBa y PiBHOCTI, SIKa € OCEP/IsIM CIIPABEIJINBOCTI, TO TAKUI 3aKOH € HE ITPOCTO
«HETIPABUJIbHUM MPABOM»; (DaKTUYHO BiH B3araji mo30aBJIeHUl TPABOBOI MPUPO/IN.
Ile Tomy, 1110 1IPaBO, SK i TO3UTUBHE IIPABO, HE MOKHA BU3HAUMTH 1HAKIIIE SIK TOPSIIOK
a0b0 3aKOH, IPU3HAYEHUH 32 CBOEIO CYTTIO JJIs TOTO, MO0 CJAYKUTH CIIPABEIIUBOCTI>
[2, c. 105 i nacrynni cropinku, ocobuuso c. 107].

Y npyriit monoBuHi 1i€l (opMyIH Cyn 3aCTOCYBAJIN BiTHOCHY <«Te€3y HeCTepII-
HOCTi», a He abCOTIOTHY «Te3y 3anepedeHHs ». «depes oueBH/He MOPYIIEHHS eJIeMeH-
TapHUX BUMOT CIIPABEJINBOCTI i 1paB JIIOJUHH, TAPAHTOBAHUX Mi*KHAPOJHUM IIpa-
BOM, TyT HE€ JilOTb Ii/ICTaBu, SKi 3arajioM BUCTYIIAIOTb Ha KOPUCTb BU3HAHHSI
3a60POHU Ha MEPETUHAHHST KOPOHY BUIIOI0 HOPMOIO, HisK TIpaBo Ha skuTTst. Lle mopy-
NIEHHSI MA€ HACTIJIbKU CUJIbHUM BIJIMB, IO BOHO CYIIEPEYUTDb ITPABOCBIIOMOCTI YCiX
HApPO/liB, SIKA IPYHTYETHCS HA IIIHHOCTI Ta TiJIHOCTI JIOAMHU. Y TaKUX BUIAJIKaX 103H1-
THBHE IIPaBO Ma€ IIOCTYIIUTUCS clpaBeauBocTi» ! Ha gymky cyais HiMeuunnu, npo
HAaCTaHHSI BEPXHbOI MEXKi «HEBUYEPITHOCTi» CBI[YMTDH MOPYIIEHHS 1IPaB JIOAUHU i
0COGJIMBO MIHHOCTI Ta TigHOCTI Joautu. OnHak, un He GyJi0 6 3anepeyeHHs TMiCTaB
JUIST BUTIPABJIaHHS, 1O MIiCTATheA B 3akoHax Cximnoi Himewuwnwu, 3aa/1s 3axXucTy
[paB JIOANHY TTOPYIIIEHHSIM MpaBa oMiniiiHux 0cib i OXOPOHIIIB KOPIOHY, a caMe Ha
3a60POHY 3BOPOTHOI CUJIH 3aKOHY B HaBaKJIUBIiIIii cepi paBa — KPUMIHATBHOMY
npasi? Yu e Oyae cKacyBaHHS OJHOTO 3aKOHY JJIsi 3a0e3MeUeHHs TIPaB JIOAUHU
JKEPTB, TMOCTPAXKIAIUX Ha BHYTPIIIHbO-HIMEI[bKOMY KOPJ/IOHi, MOPYIIEHHSM IIpaB
JIFOJIMHU TUX OCi0, 110 BUHHI Y IIMX ’KepPTBax?

! Murara 3a 36ipkoio pimens Pegepansproro Koncruryuitinoro Cyay ®@PH [1, . 96 (135)].
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Oenepanpuuit Koncturyniitnuit Cyn Himewunnu, migrpumanuii €Bporeiichbkum
CYZIOM 3 IIPaB JIOAMHM, BUPILIUB 1[I0, 3JaBajJ0oCh O, KOJIi3il0 HOPM IIpaBa, OCTaHO-
BUBIIIN:

«CyBopa 3a60opona 3BOpOTHOI cuuin 3ak0oHYy y 1. 2 ¢T. 103 OcHOBHOTO 3aKOHY 3HA-
XO/IUTh... CBOE IIPABOBE BUIIPAB/IAHHSI B CaMiii OCHOBI BIIEBHEHOCTI, SIKA IiITPUMYE
KpUMiHaJIbHE 3aKOHO/IABCTBO, SIKIIO BOHO yXBaJieHe 3aKOHO/IaBIISIMU IEMOKPATUYHO-
rO CYCIiJIbCTBA, SIKi 3000B’s13aHi JOTPUMYBATHCS OCHOBOITOJIOKHUX IIPaB JIFOIUHU.
IIs1 ocHOBa BIIEBHEHOCTI 3HUKAE, SKINO iHIIA Jiep:KaBa YXBAJIIOE 3aKOHU CTOCOBHO
HalCepio3HIIINX 3JI0UNHIB, OJHAK POOUTH BUHSTOK CTOCOBHO TIEBHUX IPABOTIOPY-
IIeHb 3 MMiICTaB BUIPABIAHOCTI, OCKIJIBKM TaKa Jep:KaBa BUMara€ HE3aKOHHUX i,
MOPYIIYIOYH MUCHMOBI HOPMH, 1 MIATPUMYE Taki [il, TUM caMuM TpyOO HOPYIUIYIOUH
3araJbHOBU3HAHI TPaBa JIONHY, 3aCBi[UE€HI CUCTEMOIO MiKHAPOAHOTO TpaBa. Takoio
MOBEIIHKOTIO HOCIH JIep:KaBHOI BJIAIN 3/IIMCHIOE MAaKCUMAbHY JIePKABHY HECIIPaBe/I-
JIUBICTh, KA €IMHO MO’Ke ICHYBATH B TTOJIAJIBLIIIOMY JIOTH, TTIOKW (DAKTUYHO iCHYE Bijl-
MOBi/THA Jiep;KaBHA BJIaJIa, Mo cnpuunauia ii» [1, c. 96 (133)].

Mene tikaButh octauuiit apryment: Denepanbhuii Koncrurymiitnuii Cyn
obOMexye HIOUTO aOCOMIOTHY 3a00POHY Ha 3BOPOTHY 110 3aKOHY, 1[0 € OCHOBOIIOJIOK-
HUM TIPaBOM JIIOAUHK BifnosigHo 10 OcHoBHOro 3akony Himewunnu!, npumycrus-
ITH, 0 TiJIBKYW Ti 3aKOHW CTAHOBJISATHL OCHOBY BIIEBHEHOCTI, SIKi yXBaJieHI «3aKOHO-
JaBISIMK Yy JIEMOKPATHYHOMY CYCIIJIBCTBI, $IKi 3000B’s3aHi IOTPUMYBATHUCS
OCHOBOTIOJIOKHUX TIpaB Jiouun». ¥ Koncrurytii H/[P agificHo icayBasm ocHOBOIIO-
JIOJKHI TTpaBa, 1 1i hopmu BpsiLyBaHHs OyJIU TeK IEMOKPATUYHUMM, OJIHAK HE B 3aXijl-
Hilf iHTeprpeTaltii ux npuHIMIiB. Bifjanyn Haka3 OXOPOHIM KOPJIOHY CTPIIsSTH Y
«BTiKaviB 3 pecmyOsIiKuy, 11 KpaiHa 3aMiHIIa 3arajbHe MPABIJIO HEMPUITYCTUMOCTI
yOMBCTBA JIOIMHY Ha ITiICTABY JIJIs TOTO, 00O BUIIPABAATH TaKi /i, TUM caMuM TPpy0o
MOPYIIUBIIN TpaBa JIOAWHU. Taki 3aKOHU Ta IHII JlepKaBHI 3aX0W TPUITHHSIOTH
iCHyBaHHS B pa3i 3HUKHEHHS BiJ[IIOBI/IHOI IePKaBy, OCKLJIbKY BOHU € HACTIJIbKHU CYT-
TEBUM MOPYIIEHHSM CIPABEJIMBOCTI, 110 MOBHICTIO T030aBJIeH] IOPUINYHOT CHJIHL.
Jlorika bOro apryMeHTy € TaKOI0: BUIIPaB/IaHHsI BIIEBHEHOCTI Bi/IMOBiIaya B 3a60po-
Hi 3aCTOCYBaHHS 3BOPOTHOI CHMJIM 3aKOHY 3aJIEKUTb BiJl IEMOKPATUYHOI ITPABOMIp-
HOCTI it 0GMEKEHHST OCHOBOTIOJIOKHUX TIPaB TUMU 3aKOHAMH, Ha SIKi BiH TIOKJIaIa€Th-
ca. TIpaBo soguHM Ha cBOOOAY Bij TOKapaHHS 3aCTOCYBaHHSM 3BOPOTHOI CHJIM
3aKOHIB? 3a/I€KUTD BiJl IEMOKPATUYHOI i MPAaBO3aXMCHOI OCHOBU THX 3aKOHIB, Ha sAKi
MOKJIQ/IAETHCS BiIOBi1ay.

UV nynkri 2 ct. 103 OCcHOBHOTO 3aKOHY CKazaHo: «Byab-sika [is Moxke GyTH oOKapaHa JIAIIe TO,
KOJIX BOHA BiXK€ CTAHOBUTH KPUMiHaJIbHE IIPABOIOPYIIEHHS 33 3aKOHOM IIle JI0 TOTO, SIK TaKa Mid
6ysia BYMHEHA>.

2 TlopisustiiTe Takox i3 HOpMOIO cT. 7 KoHBeHILii Mpo 3aXuCT Mpas JIOAUHU i OCHOBOTIONOKHUX
cBobo: «Hikoro ne Moske 6yTH BU3HAHO BUHHUM y BYNHEHH] GY/Ib-SIKOTO KPUMIHATBHOTO ITPABO-
HOPYIIEHHs Ha THijcTaBl 6yab-AKoi Ail i Ge3/isJIbHOCTI, sSiKa Ha Yac 1i 3MIHCHEHHS He CTaHOBIJIA
KPUMIHAIBHOTO TPABOMOPYIIEHHs 3TiIHO 3 HAIIOHATIBHUM 3aKOHOM 200 MIKHADOAHHUM HPABOM.
Takosx He MOsKe OyTH IIpU3HAYEHE CYBOPIlIe MOKAPAHHS, HIXK T€, 1[0 MJIAraI0 3aCTOCYBAHHIO Ha
yac BYMHEHHS! KPUMIHAJIBHOTO IIpaBOINOpyIIeHHs». LI cTaTTs He MOBMHHA IEepenIKoKaT! TIpH-
TATHEHIO JI0 CYyAy 1 MoKapaHHIo Oyb-sIKOi 0co0M 3a [Iif0 41 Ge3/isIbHICTD, IKa Ha Yac il BUNHEHHSI
GyJsia KPUMIiHAJIBHOIO 3TifHO i3 3aTaJIbHUMHU MPUHIUIIAMU [PABa, BU3HAHWMHE IMBiTi30BaHUMU
KpaiHamu.
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Y 3B’g3KYy 3 ITUM apTyMeHTOM BUHUKAE (DYHIaMeHTATbHE TUTAHHS M0/I0 CTOCYH-
KiB MiK TTpaBaMU JIIOJINHMY i IEMOKPATIEIO: UM € TIpaBa JIIOIUHYU 32 CBOEIO CyTTIO TPAHC-
MO3UTUBHUMU TIPABaMU, 1[0 MAOTh OYTH MPOTOJIONIEH] 1 peani3oBaHi sk Taki Mo3u-
TUBHUM 3aKOHOM — He3aJIeKHO Bi/l aBTOKPATUIHOTO UM IEMOKPATUYHOTO TIPABJTIHHS?
Yu, MOXKINBO, iCHYE HEOOXiIHMI 3B’S30K MiK IIpaBaMU JIFOJUHU 1 JEMOKPATi€o?
[TouyHy 3 yTOUHEHHS IEBHOIO MipOIO TOTO, 1[0 TaKe, BJACHE, ITpaBa JIOJAUHA (IUB. PO3-
min IT). ani synuniocs Ha (popMi TIpaB JIOAWHA SK TPAHCTIO3UTUBHOMY i TIO3UTUBHO-
my mipasi (auB. posmia I1T). TIpoBigHo TE3010 Oye Te, MO M CTUMYJIOM KaTapCcud-
HOTO JIOCBIZly TIO/O XKOPCTOKOCTEH HaIliOHAI-COIIaMiCTUYHOTO 1 (ammucTChKOTO
pexuMiB, mozii micag J[pyroi cBiToBoi BiliHM TpaHchOpMyBaJud TPUPOJHI TIpaBa
JIIOIMTHY Y TIO3UTHBHI TTpaBa JIOAWHHI, TAKUM YUHOM AUMEPEeHITi 009N iX CTPYKTYPY i
dynxii. Ils Tpancdopmarttis mie K MOABINHA JeTiTUMAITIS TTPaB JIOAWHI: BHACTIOK
MarepiaJibHOI JIETiTUMAILii, TII0 Ha TOUM Yac BUHUKJIA HA OCHOBI X (hopMM icHYBaHHS STK
MPUPOIHOTO 1IPABA, Ta MPOIIEALYPHOI JieTiTUMallii uepe3 iX BIPOBAIKEHHS Y IIPAKTUKY
K MisKHApoHOTO MpaBa. OIHaK 15T yHiBePCAJbHICTD MPaB JIIOIUHU 3aJIUTIAETHC T11e
HezasepiueHolo. Y posaii IV 1iei poboTu My po3riisaTUMEMO MeXaHi3MU yHiBep-
CATbHOTO TIONMTMPEHHS MMO3UTUBHUX MTPAB JIIOJIMHU, OCKIJIbKY TOBEPHEHHS /10 TPUPOJI-
HOTO TpaBa GiJiblile HeMOKJIMBE (€3 IMIepiaTiCTUUHIX HacTiIKiB. Pe3toMe BKIOYa-
TUMe 11i 00CTaBUMHM, fAKi HOTIM OyAyTh 3aCTOCOBaHI IPU PO3IJISAAL Ha HPHUKJIAII
«IIporecy Hajl OXOPOHIISIMU KOPIOHY ».

II. IOHATTA ITPAB JIIOJIMHU (TEOPIA ITPABA)

[IpaBa moguHuM — 1€ iHAMBIyaJbHI TIPaBa, aJIPECOBaHI IEP;KAaBHUM YCTAHOBAM,
ki 3a0e31euyIoTh (DyHAaMeHTalbHi JIOACHKI iHHOCTI .

SIk iHAMBiMyasIbHI TIpaBa, BOHU € BUMOTOIO Cy0’€KTa IpaBa /0 iHIIOTo cy6’'e€KTa
paBa Moo Y0TOCh, 10 € 06’ekToM BUMOTH. 151 BMora Hakiasae 3000B’s13aHHST Ha
azpecara Tpasa, sike He € HACJIIIKOM JT0OPOBIILHOTO IOTOBOPY, & IPYHTYEThCS Ha ITiii
HOpMi (JIekrapaliii, KOHBEHIIii, KOHCTUTYIIi1). 3000B’sI3aHHsI TIOJISITAE€ B 000B’SI3KY
YTPUMYBATHCS BiJl OPYIeHHs 1TeBHOI cBoOoau (3a I. €EsutinexoM: status negatious),
3abe3nednTy b0 rapaHTyBaTH BU3HAYEH| TI€PEyMOBH JIJIT KOPUCTYBAaHHS BU3HAYe-
HUMK cBoOOmaMu (status positivus) Ta BUSHABAaTH HEOOXiHICTDb He AisITH 1032 MesKa-
MU KOMIIETEHIIIi, CIiJIBHO JIETITUMOBAHUX 1HAUBIAyaIbHUME Cy0'€KTaMu y TIeBHIi
dopwmi (status actious). OHak HalOLIBII QYHIAMEHTATBHUM € 000B’SI30K BU3HABATH
oco0y sik cy0’eKTa, 3/1aTHOTO MaTh TipaBa (status subjectionis).

[IpaBa nfoAMHN KOHKPETU3YIOTh CTPYKTYPY IHAMBIAYaJIbHUX TIPaB y BUMIpI
cy0’eKkTa BMMOT, ajpecata IUX BUMOI Ta 3000B’si3anHs. Ilicas J[pyroi citoBoi
BiliHM B 0OOTOBOPEHHSIX MTPAB JIIOIUHU BUHUKJIO TBEPE MEPEKOHAHHS, 10 Ii TIpaBa
€ He JIMIlIe NIPUBLIeIMHU KiJIbKOX 0Ci0, 0cOOIMBO TPOMAJISIH, SKI IM JaHi Jep:KaBolo,

U «Bei Menschenrechten geht es um den Schutz und die Befriedigung von fundamentalen Interessen
und Bediirfnissen. Ein Interesse oder Bedrfnis ist fundamental, wenn seine Verletzung oder
Nichtbefriedigung entweder den Tod oder schweres Leiden oder den Kernbereich der Autonomie
betrifft>. [«CTOCOBHO TIpaB JIOAWHU WAETHCS TIPO 3AXKUCT TA 33[0BOJIEHHS (HyHAAMEHTATbHIX
irrepecis i motpeb. Iurepec abo morpeba € GyHIaMEHTAIBHUM, KOJIH HOTO HOpyIleHHs abo He3a-
JIOBOJICHHSI [IPU3BOAUTD JI0 CMEPTi ab0 TSIKKUX CTPaXKIaHb, a00 3adilla€ siApo aBTOHOMIl» — Tiep.
3 niM. O. CroB6u] [3, c. 251]. Take BU3HAYEHHS MOPYIIYE MUTAHHSA I[OA0 TOrO, AKi 3 I[UX IIPaB
€ BUIMMH 32 iHIII TPaBa B Pa3i BUHUKHEHHS KOH(MJIIKTY MIXK HIMM.
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a 10 JIOAMHA K TaKa Ma€ IIPaBO MaTH IIpaBa JIOAMHKA. TAKUM YMHOM, HaBiTh 0coOU
6e3 TPOMA/ISTHCTBA MOBUHHI TaKOX MaTH mpaBa Joaunu. Jlioaceka rigHicts — K
TePMiH, IKMI Y IIOAa/IbIIOMY 3HaXOAMMO y 6araTthbox IpeamMOyJiax A0 AeKJapaiiii i
KOHCTHUTYI[i, — 11e He Jiniie 00'€KTUBHA I[IHHICTH SIK OCHOBA OCOOWMCTUX TIPaB,
a i1 camo 1o cobi IpaBo JIIOJMHU Ha MeBHI mpasa [4, c¢. 601 i HacTymhi], abo, e
6ibI (DyHIAMEHTAIBHO, SIK TPaBoO OyTH BUSHAHUM sIK Cy0’€KT MpaBa i K JII0NHA,
IO STKOi He MOJKHA CTABUTHCS sIK 10 00’€KTa, HE3J[aTHOTO OTPUMATH mpasa. B Toit
yac SIK IIpaBa JIIOJAWHU MepIIoTo 1 IPYyTroro NOKOJiHHS CTOCYBAJIUCS JUIle 1HUBU-
JIiB, TO TIPaBa JIFOJIUHU TPETHOTO MOKOJIIHHS PO3IMUPHUIIH KOJIO MOKJIMBUX Cy0'€KTIB
i MicTaTh Terep rpynu sk cy6’ekTiB npas. Ile 3HOBY MOPYIIyE MTUTAHHS IIPO TeE, YU
IPYIIOBi TIpaBa yce Ie 3aJMNIalThesl MpaBaMu JoauHu. [lpeamerom auckyciii €
TAKOX MUTAHHS IMIOJ0 HAJEKHOCTI 3apOJIKIB i MAIlIEHTIB Yy CTaHi KOMHU JI0 KOJIa
cy0’€KTIB 1paB JIOIUHMN.

KpiM iHmMX BJIacHUKIB cy0'€KTMBHUX IIpaB, ajgpecaTaMu IpaB JIIOJAUHU
MOKYTb OyTH Juie 0coOM, IO 3aliMaloTh MOCAAM AEPKABHUX CIyKGOBIIB!.
Bonu — enuHi noTeHianbHi rapaHTyA TPaB JIOJAWHUA 1 — Y 3B’SI3KY 3 TUM, 110 TOH,
XTO 3/IaT€H 3aXUCTUTH YCiX, MOKE TaKOX i MPUTHOOJIOBATH YCiX i KOKHOTO
(T. To66¢), — rosioBHI iX mopymHUKK. IIpU3HaYeHHs IPaB JIOAMHKU IOJIArac B
TOoMY, 1006 3a0e3MeYnTH HaJle)KHe CTAHOBUIIE JIIOJUHU B TIPaBi Ta B CYCITJIbCTBI.
Ile He cynepeunts Kouienilii I'vodbde (Hoffe) mompo rimorernyroro abo TpaHc-
[IEeH/IEHTaJbHOTO 0OMIHY SIK IHCTPYMEHTA JIJIst OOTPYHTYBAHHSI 3MICTY TIPAB JIIOIH-
HU. Y 1IbOMY CHWJIOTi3Mi BiH CTaBUTH 3allUTAHHS, IO MOXYTb JaTU OJUH OJHOMY
JIO/IA, SIKTIO He BAaBATUMYTbHCS JI0 CUJIM IJIS 3aXUCTY CBOIX iHTepeciB [6, c. 37].
30608B’s13aHHs, 110 MICTSTHCS Yy IUX BUMOTrax, 3a0e3nedyioTh HaiihyH/IaMeHTab-
Himi iHHOCTI ab0 iHTepecH, Taki K MPaBO Ha yd4acTh y JieTiTUMAIl Jep:KaBHOI
BJIA/(M, CAMOBU3HAYEHHSI TPYI, CBOOO/M, JKUTTs], BJIACHICTH, IPUBATHE JKUTTSI,
CIIIJIKyBaHHS 1 IPaBO HA CIPaBEJIMBUNA CY/I.

III. ®OPMA IIPAB JIIOANHN

oci mu jyuiie aHai3yBajiy CTPYKTYPY IPaB JIOJAUHUA, BUSHAUYUBIIN 1X SIK TPYITY
iHMBiTyanbHuX 1IpaB i abcTparysasucs Bif Gpopmu X 1pas. 1x hopma Moxe OyTH
HO3UTHUBHOIO 200 TPAHCIIO3UTUBHOIO. Y Haiibi/IbII ICKpaBoO BUpasKeHiil hopmi Tpatc-
MO3UTHBHI TIPaBa € MPUPOAHUMHU 200 MOpabHUMU 1TpaBamu. CIIOYaTKy PO3TJISTHEMO

nepury ¢hopmy.
1. I[IpaBa M0 UHY K IPUPO/IHI IpaBa

B sxocti npupogHux mpaB MOKHA BU3HAYMTHU IIpaBa JIIOAMHU 32 MOXOMKEHHSIM
ix miticHocTi. JlificHICTh TPUPOAHUX MIPAB HE 3AJIEKUTD Bi/l MOKJINBUX AOBIJIBHUX /TiH

U «Menschenrechte sind berechtigte Anspriiche jedes Menschen auf eine sie als Gleiche
beriicksichtigende politische Ordnung, die sich zundichst an die fiir diese Ordnung Verantwortlichen
richtet, dariiber hinaus aber auch fiir jeden anderen Menschen die Verpflichtung schaffen, so weit als
mdglich zur Herstellung einer solchen politischen Ordnung beizutragen». [ «IIpaBa JloguHu € BUIIPAB-
JIAHOIO IIPETEH31€10 OYIb-SIKOI JIOANHN Ha IMOJITUYHIIT TIOPSIIOK, KWl PO3IianaB Ou 1i K piBHY,
SKa CIPAMOBYETHCS /10 TUX, XTO € BiIMIOBIJaTbHUM 3a L€l IOPSIOK, ajle OKPIM TOTO CTBOPIOE /IS
KOJKHOI 1HIIOI JIIOAMHU 0O0B’SI30K, 3pOOUTH SIKOMOTa OiJIBIINI BHECOK Y CTBOPEHHS MOAIGHOIO
HOJITUYHOTO MOpsAKy> — 1iep. 3 Him. O. Cros6u] [5, c. 41].
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moaunu. IIi mpasa € gificHUME TOMY, 1110 BOHU HaJIeKaTh JIOAAM Ak TakuM!. Jleski
aBTOPU HaBiTh BBAXKAIOTB, 0 IIPO «IIpaBa JIlo/leit» MOKHA FOBOPUTH TIJIbKU Y 1IIbOMY
cenci?. Ile «mpuposKeni» i «HeBiz'eMHi» IpaBa. A TOMY BOHM BiJpI3HAIOTHCS Bijl
OTPUMAHUX YU HAOYTHUX MpaB. 3 OIJISI/LY Ha iX MOXOJKEHHST, «<HAJIEKHICTD JIOUHI K
Takiil» Moke 03HayaTH, 110 I1i paBa I'PYHTYIOTbCS Ha BIACTUBOCTAX JIOAWHHU |8, C.
133]. 3 aHTPOMOJIOTIYHOT TOUKH 30PY «HAJIEKHICTD JIFOJIUHI K TaKiil» 0O3HAYAE, IO i
paBa IPYHTYIOTHCS Ha 6a30BUX MOTPedax JIOAUHH, TAKUX SIK KUTTsI, 3[0POB’sT, He3a-
JIESKHICTh Ta 3HAYYIIMA 1 BiamosiganbHuil croci6 sxutts [9, c. 126]. Oanak He Bci
OCHOBAHI Ha IHTEpPeCi aHTPOTIOJIOTIUHI TIIXOAH € MiX0AaMU Ha OCHOBI TIPUPOTHOTO
npasa. EranitapHi KoHIENIIii MpaB JIOAWHW TPUB’IA3YIOTh I1i TIpaBa /10 MPUITYIIEeHHS,
10 «YCl JIFOJI HAPOKYIOThest piBHUMMU» |10, ¢. 684]. Tnini koHienii 6epyTh 3a Bij-
[PaBHY TOYKY PO3YMHICTb JIIOACHKOI TIPUPON Ta CBOOO.LY, sika 3 Hel BUTLINBAE.

a) Ilpasa nodunu ma mopaivii npasa

Coip Biipi3HATH 11 IPUPOJIHI TIpaBa JIIOJMHM Bijl 1HINOI IPyNU iHAUBIAyaJIbHUX
mpaB, a came MopasibHUX TipaB. [IpuposaHi mpaBa aroauHU, SIK 1 MOpaJbHI TpaBa,
€ TPAHCIIO3UTUBHUMU 1HAMBiyasbHUMU TTpaBaMu. OIHAK HAM CJIiJi TPOBECTU BaXK-
JIMBY M€Ky BiziMiHHOCTI Mixk HUMH. [To-Tiepiie, MopasibHi TpaBa HEOOOB'SIBKOBO I'PYH-
TYIOThCSI Ha iX 0Ge3yMOBHINl mpuposi. BoHU Takok MOKyTh OyTH OOrpyHTOBaHi i3
3acTocyBaHHAM nparmatnyHux [11, c. 166 i HacTymHA], AMCKYPCUBHUX, AaHTPOIOJIO-
rivanx abo iHmmx aprymenTis. [To-gpyre, MOpaibHi IIpaBa MalOTh Ha METi 3pOOUTH
MOKJIMBUM BUKOHAHHSI MOPQJIbHUX OOOB'SI3KiB, 10 Tex 3abe3Ieduye JIOMHI MeBHe
CTaHOBHUIIlEe Y MOpajibHOMY cBiTi. Came Takuii aprymeHT BucyBaoTth C. [Tydenzopd
ta [. KanT. ¥ 11bo0mMy ceHci MOpaJibHI MpaBa € YMOBOIO JIJII MOKJIUBOCTI BUKOHAHHS
MopasibHUX 00608 s13KiB. 111 060B’I3KH € MepBUHHIMMY, a BiIIOBiHI IIpaBa BUTIKAOTh
3 HUX, a00 € BropuHHUMHU. CHUTYyallisi 3 MPUPOJHUMHU TIPaBaMU JIOAUHU € IHIIOW.
Bonu rapanTtyorh cBoOOAM TTOANHN 60 TPOMA/ISTHUHA, OJHAK 3a/IUIIAI0Th Ha PO3CY/L
JIIOJINHMU, SIK TIOBOJUTHCS y 1UX HanpsiMax. OCKiJbKU MPUPOJHE TIPABO € YACTUHOIO
MOPaJi, CIIPSIMOBAHOI Ha TTPABOBY /1110, TPUPO/IHI TIPABa JIIOJIMHYU CTOCYIOTHCS 30BHIIII-
HiX i, y IIbOMY CEHCi, IIpaBoBuX Aiii 3. OHaK MOpa/IbHi IIpaBa € 3aM06iKHUMU 3aX0/1a-
MU JIJISI BAKOHAHHST MOPAJIbHUX 000B’I3KiB — 1 He 060B’SI3KOBO 3a JI0TIOMOTOIO ITPaBO-
BuX [iit. OCKiJIbKM MOpasibHi 000B’sI3KH 3000B’SI3yI0Th YCiX JIFOJIEi, MOPaJIbHi TpaBa
TaKOX € MpuBijieeM ycix stojieit. [Ipote BoHM 1 ajjpecoBaHi yciM JIIO/ISIM.

BiamosigHo, mpupoani mpaBa Jojell i iX MOpajJibHI TpaBa MaiOTh CITJIbHY
TpaHcno3uTUBHY (popmy. OiHAK PO3PI3HUTH iX MOYKHA, TIO-TIEPIIIe, 32 IX OCHOBOIO i,
o-7IpyTe, 3a 000B’SI3KOM Ta aJ[PecaToM Ii€i HOpMU. Y 3B’sI3KY 3 THM, 1[0 TPUPOHI
mpaBa JIOJMHU CIPSIMOBaHI Ha MPaBOBY [iio [J, ¢. 41], MOXKeMO 30cepeanuTucs Ha
HUX.

U «Menschenrechte sind nach iiblichem Verstindnis Rechte, die alle Menschen sozusagen von Natur
aus besitzen, also unabhdngig von kontingenten Umstinden wie Abstammung, Rasse, Geschlecht,
Nation und Religion». | «IIpaBa oMty € Y 3arajibHOMY PO3YMiHHI IPaBaMU, SIKi BCIM JIIO/ISIM HaJie-
KaTh, TaK OM MOBUTH, Bijl IIPUPOIAM, TOOTO HE3AJIEKHO Bil 3MICTOBHUX OOCTABUH MOXOKEHHS,
pacu, crari, Haiii abo pemirii» — tep. 3 vim. O. Cros6u] [7, c. 96].

2 TIpaBo moxunu abo IPUPOJHE IIPABO — I «IIPaBo, SIKe HaM HaJeKUTb 3 Ti€i JIMIIe IPOCToi Ipu-
YUHM, 1[0 MU — JIOACHKi icTotu» [8, c. 2].

3 Ix MoskHa BBaKaTH YaCTHHOIO TIPaBoBOi Mopali [6, . 34 i HacTynHa].
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b) /lea nanpsmu icmopii npupoonozo npasa i meopii nPpupooHux npas

LLi npupoHi paBa JIOAMHNA BU3HAYEH] TEOPIEI0 IIPUPOLHOrO Ipasa. Y 11iii pobo-
Ti HEe Mal0 3MOTH 3YITUHUTHUCS JIeTAJbHIIIEe Ha 1[Il TeMi, JTUIe Ha JBOX HANPSIMax i€l
Teopii. OWH HATIPSIM — Tie pallioHaJIbHe TPAIUITiliHe IPUPOTHE TIPABO, SIKE OB’ I3aHO
3 mpansimu [lmarona, Apucrotessi, cBsitoro @omu AKBIHCHKOTO Ta MMi3HIX CX0JIACTH-
KiB, [ [poris Ta nesskux ¢isocodis ernoxu [IpocBiTHuiTBa, Takux sk C. [lydenmgopd,
K. Boabpdpd i K. Tomasiii. Bouu pospobuan konieniii 1pasa, 6a3oBaHi $IK Ha
00’eKTUBHI, Tak i cy0'€KTUBHIN CIIPaBETMBOCTI Ta 3aTaJIbHOMY 0OJIaroBi, HA PO3yM-
HOCTI, cBOOO/I i PIBHOCTI IHAUBI/IB — i BUBEJIM 3 X OCHOB iHAMBILyalbHi IIpaBa.

Akmio pyxke cxeMaTMYyHO, TO MOXHA HABECTH Ille€ OJ[HY JIHIIO apryMeHTaIlii,
a caMe BOJIIOHTAPHUCTCHKY apTyMeHTalliio MPUPOIHOTO MpaBa. 3TiJIHO i3 ITUMU TeoPis-
MU IpaBo Ma€ OyTH MIfCHUM He3aJle/KHO Bijl IOTO pallioHaJIbHOCTI, IIPOCTO Yepes Te,
1110 BOHO J1aHo HaMm 110 Bouii Tocmoza Bora. Criouatky cam Tocroznb He 6yB 0OMeskeHMi
M TIPaBOM Y CBOIX JiSIX, ajie MiCJIs TOTO, SIK BiH 3aKJaB OTo HaBUIII HOPMU, TO CaM
3000B’s13aBCST TOTPUMYBATUCST HOTO MPABWII, MI00 HE MOMYCKATH BHYTPINTHBO CyTie-
pewInBUX AIiii, 4oro HeMoxkauBo co0i yasutu. Cs. Asrycrun, B. Okkam, T. To66c¢ i
JK.-7K. Pycco TBOpusn y 1iii Tpaauilii. KO apryMeHTH Teopii paiioHaIbHOTO TIPH-
POJIHOTO TIpaBa CTOCYBAIHCS Oijiblile 3MICTy TPUPOTHUX TIPAB JIOAUHU 1 CTATyCy
JI0JIel 9K PO3YMHUX 1 MOPAJIbHUX iCTOT, TO Y BOJIIOHTAPUCTCHKIN TPasnIlii apryMeH-
Tallisl TAKOXK CIIUPAJIACS HA Te, 0 TIPaBa rapaHTYIOTh JOCATHEHHS JIOAMHOIO i OCHOB-
HUX IHTEPECIB SIK OCOOMCTOCTI, ajle BCTAHOBJIIOBAJIA TAKOXK i TIPUPOIHY OCHOBY JIJIST
camoi ¢hopMu TIpaBa.

¢) 3micm npupoonux npas modunu (emuxa npasa)

Jloci Mu posrisimanu popmy TIpaB JIIOAUHHI SIK OCOOMCTI i, 1I1e KOHKPEeTHiIIe, IIpu-
po/Hi TpaBa. 3anuTaHHs, MO caMe BKJIAJAETHCS Y 3MICT CJIOBA «JIIOANHA» Y CIOBO-
CIIOJIy9EHHS «IIpaBa JIOUHN», 3aTUMIAETHCSA BIIKPUTUM 70 choToAHI. Ile murtanusa
OyJI0 i € TpeaMeTOM TOCTPHX JebaTiB HaBiTh y MeKaxX TEOpill MPUPOIHOTO MpaBa.
[IeBHOIO MIpOIO MOHATTS <IIPUPOJHI» TEXK MaJ0, — a B aHTPOIOJOTIYHUX TEOPIisiX
paB JIIOJWHU Ma€ W ChbOTO/IHI, — BIJIUB Ha 3MicT mpaB Jifouau. OCHOBHI iHTepecH
JIFOJIMHU TIO/I0 BUKMBAHHS BBAKAIOTHCS HEOOXITHUMU OJraraMul i MatoTh OyTH 3aXu-
IEHI SK TTpaBa JIOAUHN.

[TpupoaHi IpaBa JIOAUHKE € BUMOTAMU JIIOAMHHU 111010 3abe3[1edeHHs PO3BUTKY ii
ocobucrocTi Ta i «<HopMaTUBHOI 31aTHOCTI> [8, ¢. 200], ab0, 3a croBamu B. Bprorrepa,
CTOCOBHO MOJKJIMBOCTI BECTH HE3aJIeKHWI, 3HAYYIIMIl i BiANOBizaIbHUIT crociO
KUTTA [9, ¢. 126]. Panime Mu 3rafiaim 4oTUpU BUMIpH TTPaB: HETAaTUBHUH, TO3UTHB-
HYIT, akTUBHUIA 1 cy0’exTHuil. CripaBii, yci 1i YOTUPU BUMIPH CIIPUSIOTH PO3BUTKOBI
JouHu. TakuM YUHOM, OKpeMa JIIO/[MHA CTA€ 1IEHTPAJBHOIO TOYKOIO 1IPAB JIIOJIUHH.
[TepeBaxkHOo AMCKYyCid, 5K i paHimie, BeAETbCSI HABKOJIO MTUTOMOI Baru KOKHOTO 3 ITUX
BUMIpiB. ¥ JiOepaJbHUX TEOPisiX MpaB JIOAUHU HAMIPHO TIKPECTIOEThCS X Hera-
TUBHUN aclekT, irHOpylouM NpPU IbOMY MO3UTUBHUIA 1 AKTUBHUN acCIeKTHU.
CormiamicTuyni Teopii, HaBMakW, TepeiManncsd BUKJIIOYHO TO3UTHUBHUM acCIeKTOM
[paB JIOJMHU 1 He 3BepTaJId yBAru sIKk Ha 3HAaY€HHs BiJIbHOI iHII[IaTUBYU /IJIs1 PO3BUTKY
0COGUCTOCTI, TaK i Ha BIJIBHO BMOTHBOBaHI MOJITHYHI OOTOBOPEHHS 1 y4acTh y TOJTi-
TUYHKX TIpolecax. BiAMOBIIHO 10 4uCTO pecyOIiKaHChKOTO TIyMayeHHsl, yCi iHTi
mpaBa PO3TJIANAI0ThCS, 32 Bu3HaueHHAM JK.-7K. Pycco, sik iepeymMoBu 17151 y4acTi 'y
HOJIITUYHKX TTpoliecax, 0cobanBo y 60poTh6i 3a mpasa rpyn [12, ¢. 62 i HacrymnHi].
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ITe cBiuuTh MPO HEOOXIAHICTH BUSHAYEHHS KPUTEPIIO /IS 30alaHCyBaHHST 3a3Have-
HUX BUIIE TPhOX BUMIPiB 000B’I3KiB 111010 1pas JoauHr. OCKiJIbKY yci IpaBa CIps-
MOBaHi Ha Te, 00 3a0€3MeYNTH MOKIMBOCTI JJIST PO3BUTKY JIIOJICHKOT 0OCOGUCTOCTI,
HOIIYKW TaKOTO KPUTEPII0 MAOTh OCHOBYBATUCS Ha OCOOUCTOCTI JIOAWHU, a cCaMe
BUXOAMTH 3 IIpaBa Ha JIOACHKY TigHicTh. [0 cyTi, e mpaBo 3060B’sg3y€ yci opranu
JIepKaBHOI BJIA/IM TIOBasKaTH Jiiojieil K cy6’ekriB pasa. Cy0’exTu mpasa — 1ie ocobu,
3/1aTHI MaTH IpaBa.

OxHak ocoOuCTICTh MOTPEOYE 3aXKUCTY HE TIIBKK Y CBOIX JisIX, a il y THX cdepax,
jie BoHa Gaska€ 3a/IUIATHCST HAOAUHII 3 cOO0I0 (IIPUBATHE JKUTTS ), Y CUTYAIlisIX, KOJIU
BOHA Hejlie31aTHa (HAIPUKJIA/, AKIIO I[e eMOPIOH YK MAIiEHTH Y KOMAaTO3HOMY CTaHi)
i, HaliBask/IMBiIIe, KO 0coba Mae OyTH BU3HAHA CYyO'€KTOM IIpaB, pa3oM 3 ii paBo-
BoIo cy0’exrHicTio. TIpo 1eit BUMip TpaguIiiiHo HILI0Cs M yac 0OroOBOPEHHS TEMU
JIFOJICHKOI TiIHOCT, sIKA PO3TJISIAETHCS SIK IIHHICTH 200 mpaBo. X. ApeH/T po3’sicHmIIa,
OJ[HAK, 1O KOHIENTYyasi3allil IINX iHTepeciB AK IiHHOCTell HemoCTaTHBO. IX Tpeba
PO3YMITH B KOHTEKCTI TIpaB JIIOJINHY, SIK, BJIACHE, TTPAaBO KOKHOI JioanHu [4, ¢. 602 i
HacTymHi; 13, ¢. 754 i HacTyIHi].

[Tpu 3acToCcyBaHHI HOPM TIPaBa JIFOMHA BUSHAETHCS SIK Cy0’€KT TIpaBa JIKIIe TO/,
KOJIM MOKe OpaTH ydacTh y IPOIECi 3aKOHOTBOPYOCTI; iHAKIIe Ha JIOAUHY OyAyTh
MOIIMPIOBATUCS BUMOTIM 3aKOHOJABCTBA 1 BOHA Ma€ iX BUKOHyBaTu Ge3 ydacti y ix
CTBOPEHHI; TOOTO 6Ge3 ydacTi y 3aKOHOTBOPUYOCTI JioguHa Oyze He cyh’€KToM,
a 06’ekToM mpaBa. BifmosiaHo, JToChKa TiAHICTH € TAIPYHTSAM TpaBa Ha AeMOKpa-
TUYHY Ta "I GOpMU ydacTi y MOTITHYHOMY Tiporieci. /[ 11boro, 3HOBY K TakHy,
HeOOXITHOTO TIEPEYMOBOIO € HASIBHICTH EBHUX KOMYHIKAIIITHUX TIpaB. SIk BU3HAYUB
O. TaGepmac, y boro mpasa JIOAWHY € [IBi CTOPOHU: 3 OJTHOTO OOKY, Iie TIPaBO rapaH-
TY€ y4acTh y MOJITHYHOMY IPOIIEC], a 3 APYroro — JJIsA IbOTO TMOTPIOHO, 11100 mpaBa
JIFOJIMHU He TiJIbKu OyJii BU3HAHI 1 3aXUIIEH] MaTePHATICTCHKOIO IEPKaBOI0 3arajib-
HOro J00po0yTY, a il caMuMu cy®’€eKTaMu 11X IpaB. Y 1[bOMY CEHCI MOKHA CKa3aTu,
1o iCHyG TPAaHCIIOBUTHUBHE IIPAaBO JIIOAWHN HE JINIIIE Ha TeE, H_[O6 MaTH IIpaBa JIIOANHU,
a Il OpaTu y4acTh y 1poueci ix BusHanng. 10. TabGepmac crBepKkye, 1o JibepasbHi
IpaBa JIOAMHK 1 TIOJITMYHA aBTOHOMIiS B3a€MHO BHMMaraloTh omne ogaoro'. Cama

U «Das System der Rechte lift sich weder auf eine moralische Lesart der Menschenrechte noch auf
eine ethische Lesart der Volkssouverdnitit zuriickfiihren, weil die private Autonomie der Biirger ihrer
politischen Autonomie weder iiber- noch untergeordnet werden darf... Die Gleichurspriinglichkeit von
privater und offentlicher Autonomie zeigt sich erst, wenn wir die Denkfigur der Selbstgesetzgebung,
wonach die Adressaten zugleich die Urheber ihrer Rechte sind, diskurstheoretisch entschliisseln.
[«Cucrema mpaBa He HiIIaeTbCs PEAYKILil aHi 0 MOPATBHOTO TAyMAdeHHsI IPaB JIOAWHH, aHi [0
€TUYHOrO TJIYMAYEHHs] HAPOJHOIO CYBEPEHITeTY, OCKIJIbKY IPUBATHA ABTOHOMIisl IPOMAJSIH He
MosKe OYTH aHi IAIOpSAKOBaHA iX IMOMITHYHII aBTOHOMII, aHi KepyBaTH Helo. PiBHOHAYAIbHICTH
npuBaTHOI i 1y6JiyHOI aBTOHOMII Blepie BUKasye cebe, KOJIU MU JUCKYPCUBHO-TEOPETUYHO
OCMUCJIIOEMO MUCJIEHHEBY (DIirypy CaMO3aKOHOIABCTBA, 3TIAHO 3 SKUM ajipecaT € B TOU JKe dac
BoJIOapeM cBOiX mpaB» — 1ep. 3 HiM. O. CroB6u] [14, c. 134 i Hacrynua). I gani: «Der interne
Zusammenhang von Demokratie und Rechtsstaat besteht darin, daf3 einerseits die Staatsbiirger von
ihrer offentlichen Autonomie nur dann einen angemessenen Gebrauch machen kénnen, wenn sie
aufgrund einer gleichmdfig gesicherten privaten Autonomie hinreichend unabhingig sind; daf3 sie
aber auch nur dann gleichmdpig in den Genuf3 der privaten Autonomie gelangen kénnen, wenn sie als
Staatsbiirger von ihrer politischen Autonomie einen angemessenen Gebrauch machens. [ «BuyTpiinmiii
3B’SI30K JIEMOKPATII i IIPABOBOI JIEPKABU HOJIATAE Y TOMY, 1110, 3 OJIHOTO OOKY, TPOMAISIHY JAEPIKABU
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npupoja IIpaBa Ha JeMOKparTiio BuMarae, o6 cy6’ekT i azgpecar mnpasa (aje
He 000B’s3ky!) OyB oxHi€IO I Ti€lo & 0c06010. BoHu He juIie BU3HAIOTH BKe ICHYI0YI
paBa, a il HaJaloTh IM BiANmoBiAHOI hopmul.

Jluist peastizariii HOTEHIIITHUX MOKJIMBOCTEH 0cOOU MTOTPIOHO, 106 BOHA PO3KPHU-
JIa CBOIO 0COOMCTICTD, a /i IbOTO BOHA IIOBUHHA MaTH [MO3UTHBHI [IPaBa, SIKi 1al0Th
BUKOHATH 11, i HeraTUBHI IIpaBa, SIKi 3aXUIIAI0Th I MOKIMBICTD 11e 3pobuTu. Ile mpa-
Ba Ha OXOPOHY 3/I0POB’S, JKUTTS, KOMYHIKaIlifo Ta iHII (opMHU «HOPMATUBHOI 3/1aT-
HOCTi». OCKIZIBKY y iX MO3UTUBHIN (HOpMI 11i TTpaBa MOKHA BUMAraTH i 3aXUIATH B
CY/Ii, JTIOMMHA TTOBUHHA TaKOK MAaTH TPaBa CTOCOBHO MPOIECY BUHECEHHS CYI0BOTO
pillieHHs, TPOBEJEHHS CJIIJICTBA 1 MPAKTUYHOTO 3acTocyBaHH4 1paB. lle mpaBo Ha
BUPAKEHHSI CBOET [yMKH, TIPAaBO Ha CBill epeKTUBHUI 3aXUCT y CY/Ii i TPaBO Ha OCO-
OUCTY HETOTOPKAHHICT.

d) Bucysanus apeymenmie w000 npupoonux npae ioounu

HaiioueBuHiIIOIO TIepeBaroio MPUPOAHUX TPaB JIOAUHU € 1X TMOXOKEHHS K
«CaMOOYEBMIHUX ICTUH»2. 3a CBOEIO CYTTIO, BOHHM, K OyJIO BCTAHOBJIEHO, € «CBs-
neHHIMI»S. IX MokHA «3a6yBaTi», 3HEBAKATH, iX MOKYTb 3allepedyBaTi YPSAA0BL i
YPAAU; OCKIJbKHU 1X AINCHICTD He 3aJIeXKUTh Bifl [l JIOJWHY, 1[I TTpaBa HE MOXKYTh
OyTH BizMiHeHi uepes HeHaslexKHy TIOBEAIHKY Jofieil. IX seriTumartis 3acHoBaHa Ha
PO3YMHOCTI X OCHOB a0 perryTaliii aBTopa cBsATOro nmucbma. Ile Masio aBa HaCi KN
JUIST IepsKaBU: 3 OJTHOTO GOKY, 11i TIpaBa BBKAJIUCS AIHNCHUME Y BCIX JlepiKaBax, 3 JIpy-
roro — HaBiTh GLJBIICTIO FOJIOCIB IIPU OJIOCYBAHHI 3 IIBOTO MUTAHHS MEHIIMHH He
MOZKYTb Oy TH 11030aBJIeHi 11X TIpaB. Y pasi Ko «Oy/Ib-sika (hopMa ypsilyBaHHsI CTA€E
PYHHIBHOIO B IIbOMY ILJIaHi, HAPOJ Ma€ MPaBo 3MiHUTH ab0 cKacyBaTH oro i copmy-
BaTU HOBUI ypsifl», K ckaszaHo y Jlexmapaitii Hesanesknocti CHIA.

[ToxomKeHHsT AIHCHOCTI IPUPOIHKUX IIPaB JIOAUHU 3a0e31euye MUPOKKil BUOIP
ix apificHocTi. BoHM € yHiBepcaJbHUMH Y MPOCTOPOBOMY 1 YaCOBOMY BiJIHOIIIEHHI.
OckinbKy iHTEpecH, SKi € TATPYHTSM 1IUX 1IPaB, €, MOKJINBO, HACTIIBKHA (QyHAaMeH-
TaJIbHUMHU, 1[0 YCi JIIOAW MAIOTh 1X, He3aJeKHO BiJl X KyJIBTyPH 1 BipyBaHb, TO BOHU
He HaJeKaThb SIKOMYCh OJHOMY KOHKPETHOMY IIPaBOTOPSIKY. JIogchbka ocobuc-

B 3M031 BUKOPHUCTATH CBOIO IIyO/IiYHY aBTOHOMIIO JIMILEHDb TOAI, KOJIM BOHU PIBHOIO MIipOIO € He3a-
JIKHUMU 3aBISKU 3abe3liedeHiii iM npuBaTHIll aBTOHOMIT; ajie PIBHOIO MipOIO BOHU TLIBKH TOI
MOXKYTb CKOPUCTATHUCS TIPUBATHOIO AaBTOHOMIEIO, KOJIW BOHU, SIK TPOMAJISTHU JIeP>KaBU, CITiBPO3Mip-
HO MOXKYTb BKUTH CBOIO IIOJITHYHY aBTOHOMI0» — 11ep. 3 HiM. O. Ctos6u] [14, ¢. 390 i HacTynHa].

1 «Menschenrechte mégen moralisch noch so gut begriindet werden kénnen; sie diirfen aber einem
Souverdin nicht gleichsam paternalistisch iibergestiilpt werden. Die Idee der rechtlichen Autonomie der
Biirger verlangt ja, daf3 sich die Adressaten des Rechts zugleich als dessen Autoren verstehen kénnen.
Dieser Idee widerspriche es, wenn der demokratische Verfassungsgesetzgeber die Menschenrechte als
so etwas wie moralische Tatsachen schon vorfinden wiirde, um sie nur noch zu positivieren». [ «IIpaBa
JIOAIMHU MOXKYTh OyTH JOCHTH TapHO MOPAJIbHO OOTPYHTOBAHi; MPOTE BOHU HE HMOBUHHI OyTH
MaTepHATICTIYHO TIepeTIyMadeHi cyBepeHoM. [est TpaBoBoi aBTOHOMIT TPOMAIsH BUMAarae, mob
ajipecaTy IIpaBa Majii PiBHOIO MipOIO po3yMiTucs sk fioro aBropu. 1L iziest € cynepewyinBoio, Koau
JIeMOKPaTHYHUIT TBOPEIb KOHCTUTY LT BiKe lepeabadac npasa JIOAUHU K IOCh Ha 3pPa30K MOPaJib-
HOTrO (DaKTy JJIst TOTO, 06 YHUKHYTH iX YUCTOl o3urusaiii» — mep. 3 uim. O. Cros6u] [15, c. 293
i HacTymHi, ocobamso c. 301].

2 Jlexnaparig HeszamnesxHocTi CIHA.
3 Declaration du Droit de ['Homme et du Citoyen (Jleknapaliisi pas JIOJMHY i TPOMaJIsTHUHA).
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TiCTb, — Ha BiJIMiHY BiJl JIIOJICbKOI IHAUBI/IyaJIbHOCTI, — BJIACTUBA HE SIKOMYCb II€BHO-
My 0OMEKEHOMY KOJIy JIFOJIEH, a yCiM JIo/isiM. PiBHICTB, 10 IPYHTYETHCS Ha i OCHOB-
HOMY 3Ha4YeHHi 1 6a3y€eThCs Ha IPUPOIIL JTIOANHU, HE T03BOJISE JKOLAHOI JUCKPUMIHALI]
depes KOJIip MIKipH, KyJbTYPHY CHAIHy abo peJiriiitai nepekoHanHs. BiamosiaHo,
Il IPUPOJHI ITpaBa JIIOIMHN HE € JIOKAJTbHUMU 1 He 0OMEKYBAIUCS JIEPKABOIO, a €
r100aIbHYMHU, 1 He TUMYAaCOBUMHU, a HOCTIMHUMMY, i, y IUX ABOX HaIpPIMax, yHiBep-
carpHuMHU. CamMe TOMY MO’KHA TPUITYCTUTH, 1O YHIBEPCAJIbHICTD TIPAB JIOANHU €
HeoOxigHuM enieMeHTOM. OCKIBKY 1151 YHIBEPCATBHICTD € MOXITHOIO Bijl TIPUPOIHOI
bopmu, g 6 He KOHIENTyani3yBas 1i K BU3HAYaIbHII €JTeMenT!,

Ix mpupoHe MoXomKeH s € He TilbKK IIepeBarolo IPHPOHNX IIPaB JTIOANHH, ajle
TakoK 1 X HegosikoM. Jlioau, aki He MOALIAI0Th 6a30BUX BipyBaHb, IPUILYIIEHb a00
HIKX TTi/CTaB IS iX OOIPYHTYBaHHS, He Oy Th CIPUIIMATH [iHICHOCTI IIUX TPUPOJI-
HUX TIpaB JoauHu. KpiMm 116010, un He Mojke Oy ib-sIKa aBTOKPaTHYHA TIPaBOBa CHCTe-
Ma OyTH 3IaTHOIO TapaHTYBaTH MPUPOJIHI TpaBa JIOAMHU TIE0 K Mipoto, 1o i Jibe-
parpHa 3axigHa meMokpaTif? Tak, MOoxe, ajle BOHa TapaHTyBaTUMe IpaBa JIOAMHI
y TIaTepHATICTChKUIA CIIOCIO, KOJIM BU3HAHHS [IUX MTPAB HE € BUPAKEHHSAM MOJI THYHOT
ABTOHOMIi HapO/Ly, X04a BOHU € NPUBIJIESIMU JIIOJIell — SIK 32 MiI>KHAPOJHUM ITPABOM,
TakK i 3a HAIIOHATBPHUM 3aKOoHOAABCTBOM! [leprr Hixk 3ynmmHUTHCSA HA TIHOMY TTUTaHH1
MOKJaIHiIe, pO3TIsiHeMO iHNTy (OpMYy TpaB JIOAUHU — IX TO3UTUBHY (HOPMY SK
HO3UTUBHI HalliOHAJIbHI a00 MiKHAPOHI IIpaBa JIOAUHK aO0 0CHOBOIIOJIOKHI IIpaBa.

2. IlosuTuBHi npaBa oaunu’ (IIPaBoBa A0rMaTHKA)

[TpaBo sIK CyKyMHICTH HOPM, IIPOTOJIONIEHHS i 3aCTOCYBaHHS SIKUX PETYJTIOETHCS
IHIITMMU HOPMaMU, CTAa€ TIO3UTUBHUM, SIKIIIO BOHO (PAKTUYHO 3aCTOCOBYETHCS i Ma€
CUJIY 3aKOHY, 1 SIKIIO TaKe WOTO 3aCTOCYBaHHSA BiIMIOBIIA€ TUM YMOBAM, STKi MiCTSITbCS
y TaKUX HOPMax.

[TpupoaHi TpaBa 3TiHO 3 TPAAUINEIO MPUPOIHOTO TIPpaBa HAOYIN TTO3UTUBHOTO
CTaTyCy B HaITIOHAJBHUX JIeKJIapaiiisax i koHcTuTyigax y ki XVIII — na nouatky
XIX cT. Ta y MiXKHApOHUX JIeKJIapallisgx, KOHBEHIiAX 1 yrogax micig [[pyroi cBiToBO1
BiiiHu. Ile crasocst BHACIIOK Pi3KUX MEPEMiH Y IIIHHOCTSX a00 BHACJIIOK TaK caMo
3HAYHUX TOPYIIEHb MPaB JIOAWHU. BifloBiIHO, 1OCBI/l HECTIPAaBeIJIUBOCTI HE BiJli-
rpaBaB I0JIOBHOI IPUYMHK Y PO3KPUTTI 3MIiCTY IIUX ITPaB, a JIUIIE B iX NO3UTUBI3aIli>.

! Inmm npunymennam € Take: «Ihrem (formalen) Begriff nach scheinen die Menschenrechte zu
beanspruchen, dafp sie fiir alle Menschen gelten und insofern universell sind, daf3 sie fiir alle in gleicher
Weise gelten und insofern egalitir sind und daf sie keinem Menschen abgesprochen werden kénnen
und insofern kategorisch sind». [ «IIpaBa JoaMHU, BiATIOBIAHO 10 iX ((hOPMAIBHOTO) TOHTTS, 3/1a-
€ThC, TPETEHAYIOTh OYTH MIICHUME CTOCOBHO BCIX JIofeil 1 yHiBepcanbHi HACTIIBKY, IO BOHU
YUHHI JIJIS BCIX OJTHUM i TUM K€ YMHOM, 1 erajliTapHi Tak, 110 B HUX HE MOYKHA Bi/IMOBUTH KOIHIN
JIO/IVHI, a TOMY € KaTeropuaHumMu» — T1ep. 3 HiM. O. Crobu| [12, c. 63].

2 TepMiH <IO3UTUBHI» CTOCYETHCS iX (DOPMU SIK 3aKOHY, a He SIK BMMOTH 1OJI0 OTPUMAHHS JIep-
JKaBHUX CYOCHUIIH, sTK IHKOJIH PO3YMItOTh iX 3MiCT.

3 B. Bprorrep Mae o0 I[bOTO iHIIY TOYKY 30py: «Menschenrechtsforderungen sind am besten als
Antworten auf exemplarische Unrechtserfahrungen zu charakterisieren. Mit “exemplarischen
Unrechtserfahrungen” sind Situationen und Ereignisse gemeint, deren Durchleben durch die Betroffenen
oder deren Kenntnisnahme durch Dritte zu einem elementaren und gleichsinnigen Urteil als “ungerecht”
fiihrt, selbst wenn die Betrof fenen und die Dritten unterschiedlichen Gruppen und Kulturen angehorens.
[ «Bumorn mpaB MoAMHN B KpaloMy BUMAKY XapaKTepU3yIOThCS K BIIOBiI Ha OKpeMi BUITQJKU
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Curiz1 060B’SI3KOBO TIPUIIMHUTH iTHOPYBaHHsT ab0 3a6yTTS IUX [IPaB i irHOPYBaHHS iX
cabkoi popmu ax npupoanux npas!. i nozil He MaIu HACTTIKOM BiIKPUTTS HOBUX
npas JoanHu. KoHIenis mux mpas JOA0HI BUSBUIACS HAATO aOCTPAKTHOIO, 1100
Taki MpaBa BUHUKJIN Ha OCHOBI KOHKPETHOTO iCTOPUYHOTO AOCBiAy2. A 1010 JIeriTiM-
HOCTI, TO TOPYIIIEHHS TIPaB JIIOJAWHUA CTOCOBHO TIEBHOI TPYITH JTIOZIEH y TIEBHUH TTePio]]
Jacy He MOJKYTb OyTH apryMEHTOM Ha KOPHUCTb MPAB JIIO/EH, IKIX HIKOJIU He CTOCY-
BaJIMCS Taki MOPyIIeHHs. Tak caMo I1i JKOPCTOKI /i1 TOTaJiTapHUX PEKUMIB He TTOBHU-
HHI BBKaTHCS IiICTABOIO JIJIst TOTO, MO0 apecaTaMu MpaB JIIOAUHU Oy IeMOKpa-
THYHi a60 iHIII TpaBa JIOAUHU CTOCOBHO BiAnoBiaHoro ypsary [18, ¢. 211 i nactynnal.
Jlesiki 3 HApO/IB, SIKi ChOTO/IHI € HANOIAHINIMMU, HIKOJIM He BiA4yBajiyi KOJIOHIAIi3MYy.
BianosiznHi ;KOPCTOKI BUNHKU MOKYTD JIMIIE CTUMYJTIOBATHU MOiH(MOPMOBaHICTD MO0
HOPYIIEHHS [TPaB JIIOAUHN 1 PO3yMiHHsI HeoOXiHOCTI IX Koaubikarii. 3 orusiay Ha 11
MiICTaBU, S HEe TIOTOKYIOCS 3 KOHIIETITIEI0 TIPaB JI0INHY, 3alTpoTIoHOBanoi0 Poyicom
(Rawls), ne ckaszano, 1110 IpaBa JIOJUHU — Il KJIac [IPaB, HOPYLIEHHS SKUX Oys0 6
«OTHAKOBOIO MipOI0 3aCy/[’KEHO sIK PalliOHAJbHUMU JIiOepaJIbHUMK HapOJaMHu, TaK i
BUXOBaHWMU i€papxiuro Hapogamu» [19, ¢. 79 i mactymna). Ile Morsio 6 6yTu rapHOIO
i71Ie€10 — TMOYaTH 3 MOJITHIHOTO MONTMPEHHS TaKUX TIPaB, SK MPaBO HA JKUTTH, i HA
HEBHUI TIPOKUTKOBHUI PiBEHb, 0COOUCTY CBOOOLY, MPABO MaTH BJIACHICTH 1 PiBHICTb.
OpHax 1715t (hiztocodChKOro MOSICHEHHST HaM OU XOTIJIOCS 3HATH IPUYUHK TOTO, YOMY
ITi JITO/TA 3aCY/IKYIOTD MTOPYIIEHHS CBOIX ITPaB. A 11e 03HaYa€ 3HATH 1IHHOCTI, HA OCHO-
Bi SIKUX BOHM 3aCY/IKYIOTb I1i IIOpYIIIeHHs. X04a 11e MOKe BECTH /10 KOHIIEIIIii JITo/[1-
HH, Ile He0OOB'I3KOBO Ma€ OyTH HATypasiCTHYHA IMO3WILs, Ile MOXKe OYTH TPOCTO
MO3UIIiSA KOHCTPYKTUBICTCHKA, SIK 1 T03uIlist PoyJiica, ToMy 1110 BOHA TO3BOJISE PEKOH-
CTPYIOBATH MOBE/[IHKY JIIOJIMHY 1 TTPaBa, sIKi IPYHTYIOTHCS HA 11l KOHIIEIIIII].

Tpancdopmartisi TpUpPOHUX TIPaB JIOJUHU Yy TIO3UTUBHE TIPABO HE Masia Ha MeTi
OPUIIMHUATH 1X JIHCHICTD SIK NPUPOJHUX IMpaB JoguHu. HaToMicTh, y KOHCTUTYILiSIX
CJTiJT BU3HATH 11i TIPaBa, HA/IATH iM 3pO3yMiTy (hopMy, IOCTYITHY YCiM JITOZISIM, CTBOPUTH
IHCTUTYIIII A1 HAIJISITY 32 iX MOPYIIEHHSIM 1, MOXKJIMBO, BIIPOBAJMTH 11i IIpaBa Ha Mpak-
tuii. Ig mosuTuBHa hopMa Ma€e IPOTUAIATH 3a0yTTIO IIPUPOAHUX IIPaAB, IO CIyTyBa-
THME JIIO/ISIM Y1 HaPOJIaM OPIEHTUPOM IIO/I0 HAJIEKHUX YK aMOPaJIbHUX /il abo Bupa-
JKaTUMe BOJIIO HaPOJY [0 BUSHAHHS LIUX IIPaB i, IKIIO HOTPIOGHO, 10 IX 3aXKCTY.

YV ix xommdirkosaniii popmi aepkaBa abo HaJHAIIOHAJIbHA OpraHisallisi crae
ajipecaroM Ipas JitouHu. Hepizko mo3suTuBHI IpaBa JIOJAMHA HAa3UBAKOTHCS OCHOBO-
nonoxuumu (fundamental) paBamu®. 3ajie;KHO BiJ 3MiCTy IUMX IpaB AepkaBa abo

nerpasa. Ilin «okpemumy BUmazikaMy HelipaBa» PO3YMIIOTBCS CUTYAITl 1 MO/II, TIepeKUBAHHS TKUX
3ayimae, 4 OIMocepesKOBaHe 3HAWOMCTBO 3 SKUMHU BeJle /10 TIPOCTOTO i OHO3HAYHOTO CY/XKCHHS:
«HETPaBo», HaBiTh TO/I, KOJIU Ti, KOTO 3a4ilUJIN, i Ti, Yepe3 KOro HEelpaBo CTAE BiZIOMUM, HAJIEKATh
J10 Pi3HUX TPy i KyasTyp» — Tiep. 3 Him. O. CtoB6u] [16, c. 129].

! Iopisuaiite 3 npeam6y.ioio Xaprii OOH: «3BiIbHUTH HACTYIIHI IIOKOJIiHHS BiJl 3arpo3y BiliHu,
sTKa IBIUi TIPOTSITOM JKUTTSI HAIIOTO MOKOJTIHHSI TPUHECIa HEBUMOBHI GifIvt /71T JIIOICTBA. ..>

2 MabyTb, unre 6ibin crenudivHi TpUPO/IHi IpaBa aHIIiChKOI TpaJMIIii MOKHA TIyMAauUTH SIK
HACJIIOK TaK camo CrenuivHrx TopyIeHb mpasa. [IpupoHi mpasa GibIi 3araabHOTO TUIAHY T/
yac DpaHiry3bKoi PeBOJIONIT «3amam’sitanucs» i 3Hainuim BriieHnst y Jlexksapaiiii npo mpasa
JIOZIMHY | TpOMasiHHA, m00 ix Gimbime Gy10 HEMOXKINBO «3a0yTH» 3HOBY [17, ¢. 169].

3 «Unter den Menschenrechten sind... die Rechte zu verstehen, die dem Menschen als Menschen
zukommen, unter Grundrechten die elementaren Rechte jedes Biirgers eines Staates». [ «Ilin mpaBamu
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Ha/[HAIllOHA/IbHA OpraHisallisg Mae BUOIp HagaTh IX yciM JroasaM abo Juine CBOIM Ipo-
MaJITHAM.

Onnak koaudikailiss MPUPOAHUX TIPaB JIOJUHW — Ile He JIUIe BUKOHAHHS
MOPaJIbHOro 000B’I3KY; 1ii IIpaBa OTPUMYIOTb II[OCH iHIIE, aHiK Te, [110 BOHK OTPUMY-
I0Tb SIK TIPUPOJIHI 1IpaBa. SIK MO3UTHBHE IIPaBO, KPiM iX MaTepiajibHOI JieriTuMallii,
IPUPOJIHI TIpaBa JIOANHU HAOYBAIOTh MPOIEAYyPHOI JerituMmariii. Boun € ve Tisbku
BJIACHICTIO TOI'O HE3HAUYHOTO KOJIa JII0/Iei, SIKi 3/IaTHI iX 3pO3yMiTH, BOHU TaKOXK 10Ji-
JIFIOTD JIETITUMHICTD BiZIMIHHOTO BiJl HUX IMO3UTUBHOTO 1IPaBa SIK BUPA’KEHHS I10JIi-
THYHOI aBTOHOMII. Ile MOKe OyTH aBTOHOMist MOHAapXa sIK OCBiYeHUiT abGCOTIOTH3M,
[PUBIIEHOBAHOTO KJIacy, SIK Y BUMAJAKY O/t PO TpaBa JoAWHN B AHIIII, abo 11e
MOzke OyTH aBTOHOMisI yCiX MPaBOBUX Cy0O €KTIB, SIK y IEMOKPATHYHUX CYCIiIbCTBAX.
B ocrannbomy BuUTaAKy TpaBa JIOAWHU CTAlOTh caMopedJeKCUBHUMHU: BOHU €
He Jiuiie 3aco0aMu 3aXUCTY BiJIIOBIHUX IIHHOCTEM, a i caMi € BUSIBJICHHSIM 3aCTOCY-
BaHHs TpaB JjioanHN. CaMa JIeTiTUMAaIlisl IUX OCHOBOTIOJIOKHUX JOKYMEHTIB J10BO-
JUTHCS TUM (DAKTOM, 110 KOHCTUTYIT M3HIMIMX TIEPio/iB 200 CyCHibHI TOMOBIEHOC-
Ti TIPO TpaBa JIIOAWHU € TIOCUJIAHHSIM Ha HUX, i HEOOOB'SI3KOBO Ha icTwHM abo Ha
TPAHCIIO3UTUBHI TPUPOAHI TpaBa, BimoOpaxkeni B Hux. lle € Tak y Bumagky
3 Koncrurynieio Mpanii mig yac Yerseproi i IT'aroi Peciybuiku ta 3 [lexknapaiiieio
PO TpaBa JouHu i rpomMangauna 1789 p. Ta, nanpukiaz, 3 Korsenttieo mpo Heno-
mytmeHHg Toptyp 1987 p. srigno i3 Xaptieto OOH Tta YHiBepcasbHOIO JeKIapalliero
po TpaBa JioAnHN. B iX icTopuyHiil ¢hopmi mpaBa JIIOMHN He BU3HAIOTHCA SIK «ICTH-
HI» 260 MPUHIIUITN BipH; BOHK «3HOBY MiATBEPIKYIOTHCSI>, i ME€Ta ChOTO/HI MOJISATAE
B <IIJATPUMII 1 IOJAJBIIOMY BIPOBA/KEHHI TPaB Ta OCHOBOMOJOXKHUX CBOGO/
moxunuy . [IpaBa MOAMHN «OXOPOHSIOTHCS» K «CITJIbHA CHAAIINHA» 2,

Oco61MBO KOJIM BOHU € BUPAKEHHSIM TTOJITHYHOI aBTOHOMIT Hapoy, BOHU CTa-
I0Tb OCHOBOIIOJIO;KHUMHU JIOKYMEHTAMM CYCIIiJIbCTBA, HAWBUIIIUM 3aKOHOM ITPABOIIO-
panaky. Leit npoBiHui TpaBOBUIL CTATYC y KOHCTUTYIISX Ta MiXKHAPOJAHUX JleKIapa-
IisIX POOGUTH IX IIEHTPATbHIMU [Ty HKTaMU J171s1 OY/1b-TKOTO 3BUUYATHOTO 3aKOHO/IABCTBA.
Tomy BOHU MOKYTb IIPU3BOJIUTH JI0 KOHKPETHU3allil i 3aCTOCYBaHHS yciMa OpraHamu
JIePKAaBHOI BJIQJIN.

I1i mepeBarn cympoBO/KYIOTbCS, OJHAK, CEPHO3HUME HepomikamMu. OCKiIbKN
TpaHncgopmMallisg y Mo3UTUBHE MTPpaBo — Iie JIis BOJi, a He MPOCTOTO Ti3HAHHS, TO ii
peaJtizallis 3aJe;KUTh Bijl BOJ ypsay /10 paTudikallii MixKHAPOAHUX JeKJIapalliil Ipo
IpaBa JIOAMHN, KOHBEHI[H i yTo/ i 10 BUKOHAHHS BiAOBIAHIX 000B’SI3KIB IMLISXOM
kommdikailii mrux mpas. BianmowizHO, yHiBepcaJdbHICTh MO3UTUBHUX TIPAB JIIOIUHU
3aJIEKUTD Bijl BIAMOBIAHOT MOTPiOHOT 1715t 11bOTO BOJI. SIKIIIO Bipa y 6a30Bi epekoHaH-
H4 IOJI0 1IPaB JIIOJMHU HE € MONTMPEHO0I0, — HAPUKJIa/, Yepes Te, 0 X BBAKAIOTh
BUPAKEHHSIM 3aXiJHAX IIHHOCTEH, BI/IMIHHUX BiJl CXiTHUX T[iHHOCTEN, — TO paTudi-
Kallisl, BIPOBA/I)KEHHSI Ha HAI[iOHAJbHOMY PiBHI Ta iHTepIperallisl iX 3acTOCyBaHHS
cranyTh npobiematnyanmu. Himeuunna BBakae, mo Kousenitist Pagu €Bporu mpo

JIIOINHU PO3YMIIOThCS TTPaBa... sIKi MIPUTaMaHHi JIOASAM 5K JIIOZASM, i/l OCHOBOIIOJIOKHUMH TIPaBa-
MU — eJIeMEHTapHi TpaBa KOKHOTO TPOMaJIsTHUHA Jepskasr» — 1ep. 3 HiM. O. Cros6u] [6, c. 31].

! TIpeamGyna Konpenii npo 3axucT mpas JIOAMHU i OCHOBOIIOJIOKHUX CBOGO/I,

2 TIpeambysa €Bporneiicbkoi colianbHoi XapTii; PaMKoBa KOHBEHILS IIPO 3aXMCT HAI[iOHATbHUX
MEHIITUH.
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paBa JIIOAUHK Ta Oi0MeUIIMHY HOPYINY€E IIPUHIIKIL JTIOACHKOL TIAHOCTI, TOMY 1151 Kpa-
iHa He MOUYMHAJA 11 peasizallifo i He patudikyBasa o Konpeniito. KonBeHtliio momo
3aboponu Topryp mapadysana, ane He parudikysana Iugis, a Ipan, Ipak ta geski
iHtmi Kpaiay He mignucann i He patudikysanu ii. Himerpka Jlemoxpatuuna PecriyOuika
miamcana i parudikyBana €Bpornelicbky /lekmapaiiifo mpo paBa JIOAWHY, OTHAK TaK
i He TparcdhopMyBasa ii y jifoue HaIliOHATbHE TIPABO. 3TiHO i3 TTPABOBOIO APTyMeH-
Talli€lo, IIpaBa JIOJUHU MOXKYTb OTPUMYBAaTU 3HAUYECHHS, BiZIMiHHE BiJl iX EPBICHOTO
PO3YMiHHS y MisKHAPOJAHOMY TIpaBi ab0 y Tpauilii IPUPOAHUX TIPAB JIFOAMHU.

[Ile oqun HenoMiK OB sI3aHMI 3 iX TO3UTUBHOIO (hOpMOIO: 3arajbHa JeKIapaitis
paB JIOANHU He € 000B’I3KOBUM JIOKYMEHTOM, X04a Hapasi 6arato HayKOBIIIB BBa-
JKafoTh, 1[0 BOHA MA€ CUJIY MiXKHAPOJAHOTO 3BUYAEBOTO TpaBa. [HIIN CXUISIOTHCS 10
TOT0, N0 BOHA 00O0B’SI3K0OBA, OJIHAK 1I€ 3aJIe3KUTh BijJl HAIBHOCTI BOJI /U TOTO, 1100
nepxaBu, ski npuemaHanucs no Konewrii, TpancdopmyBamu ii HOpMU y HOPMU
HaIliOHAJIBHOTO 3aKOHO/IABCTBA.

L1 npobJieMu MIKOASATh YHIBEPCAIbHOCTI O3UTUBHUX IIPAB JIOAMHU Y IIPOCTOPO-
BOMY 1 4aCOBOMY acIleKTax.

Martoun opranizoBany BiamLy, fepskaBa € He JIWIIE TapaHTOM IpaB JIOAWHM, aje
TaKOX 1 IX HaOLIBIIO0 3arpo3010. BinmosiaHo, il Bjaga Mae crnimpaTrcs Ha mpasa i
norpebye JerituMmaliii ii manyBaHHs yepe3 3a0e31eueHHs IO THYHUX IIPaB JIOAMHU.
Jlutie TakmM NMIJISTXOM OpTaH Jiep;KaBHOI Bl He JIUIIIe 3aXUINAE TTpaBa JIOIWHA, ajie
TaKoX € TposgBOM TipaB JyioauHu. [losutuBHa dhopma, AKy nae opraHizoBaHa BJaaa
NepsKaBH, € JIUIIe HENTPaIbHOIO (hOPMOIO, sTKa € BUPAKEHHIM HaMipy TUX, XTO CTBO-
pioe nmepxkaBHy Baaay. lli cuim mMaoTh JETITUMHICTD 3 TOYKU 30pY IMPaB JIOAUHU
JIMIIE B TOMY Pasi, SIKIO BOHU € MPOSIBOM TIPAB JIOAUHU, OOMEKYIOTHCS TIPABAME
JIIOIMHY 1 3aXUINAIOTD TIPaBa JIIOINHU.

A TOMYy MOKeMO JIIITH OTIepeIHOTO BUCHOBKY, 10 TIO3UTUBHI TTPaBa JIIOAUHA —
Y1 € BOHU MIKHAPOJAHUMHU, 91 HAIlIOHATbHUMU TTPaBaMU JIIOJWHA — MAIOTh MOABINHY
JierituMaiiiio. BoHn MaioTh Te, 0 MU MOKEMO HAa3BaTU «MaTePiaJbHOTO JeTiTUMAIli-
€10», CY/ISIUM 31 3MICTY, SIKW Bi/INOBi1Ia€ TPUHIIMIIAM IIPUPOHUX [1PAB JIIOJMHU; BOHU
MaIOTh TaKO 1 MPOIEAYPHY JIeriTUMAIIII0 3aB/ISKU X BU3HaHHIO HapojioM. 1loBHa
(bopma mpaB oAMHU BRJIOYAE SK MpaBa Status negatious (HeraTUBHI TIpaBa), Tak i
status actious (TpaBa Ha y9acThb B MOJITUYHOMY JKUTTi), € TaKOX 1 TpaBa status
positious (MTO3UTHUBHI TIpaBa), OCKIIbKYU JIIONHA He MOKe CKOPUCTATUCS CBOIMHM TIpa-
BaMK 6e3 J0IOMOrU 3 OOKY IHIIMX JIoeil. Yci Tpu BUMIpH IIpaB JIOAMHU € peaJisa-
1ieo oxHoro 6azoBoTO IpaBa — status subjectionis, ipaBa Ha Te, 1106 MaTH IIpaBa, abo
TOYHiIIe, paBa OyTH BU3HAHUM Y SIKOCTI TIPABOBOTO Cy(’€KTa, i3 rapaHTOBAHOIO
JIOZICHKOTO TifHicTI0. KpiM 1160TO, 11i TTPaBa BiAMOBIAAIOTH pedyIeKCUBHIN CTPYKTYPi
mpaBa i JeTiTUMi3yoTh 1oro. OCKiJIbKY TIPaBO € MOPSAKOM HOPM, BCTAHOBJIEHHS i
pETyIOBaHHS SIKMX BiZOYBA€ThCS 3TiAHO 3 IHIIMMH HOPMAaMM, IpaBa JIIOAWHH
OB’s13aHi 3 MPOIECOM OOrOBOPEHHST i BIIPOBAKEHHIM HOPM SIK aKTHBHUX IIpaB Ha
CIIJIKYBaHHsI, Ha ¢BOOOY 3i6paHb, 30KpeMa MoJiTHIHUX 00’€/[HaHb, i IIpaBa TOJIOCY.
Y Xo/1i BIPOBaKEHHs ITpaBa 1pasa JIOJAMHU MICTSITh IIPaBa Ha BJIACHY HEJJOTOPKaH-
HICTB, TIPABO TOJIOCY, TPaBO HA e(heKTUBHUI 3aXWCT i, He B OCTAHHIO YepTy, TPaBO HA
cBOOOY BiJl 3arpO3M 3aCTOCYBAHHS 3BOPOTHOI CUJIM 3aKOHY.

Y 11boMy CceHCi MPaBOMOPSAAOK I'PYHTYEThCA He BUKJIIOYHO Ha MTPaBax JIOIWHHY,
TOMY 1110 ICHYIOTb TaKOXK 1 MipKyBaHHSI II0JI0 CYCIIJIBHUX OJIaT; MpaBa JIIoAUHU 3a6€3-
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NeYyTh CIPaBe/JIUBICTh B IIJIOMY, a He Juiie MiHiManabHuil ii 3mict. Hacnpasi,
HI0JI0 TThOTO HAYyTHh Tapsdi cyrnepeukn. /. [picddin, Hampukiam, BCTAaHOBIIOE HasIB-
HICTD iH(AIIT TTPaB JIOAWHN 1 HAMAraeTbCs 3MEHINUTH iX nepenik. OauH i3 #oro
apryMeHTIB II0JIATa€ B TOMY, IO He yci OGaxkaHi Il MOXyTh OyTH MiANOPSIKOBAHI
npaBaM JIOJMHU. [CHYIOTb TakoX IeBHI acleKTH CIPaBe/JIMBOCTI 1 1paBa, Hallpu-
KJIaJl, y PO3TJISI/Ii CIIPaB Cy/laMH, SIKi MalOTh iHII KpuTepii. OfHAK y 1UX CUTYaITisIxX
TEK OKpeMa JIIoJuHa Ma€ OyTH BH3HaHA SIK aKTHBHA CTOPOHA CYAOBOTO TO30BY.
CrpasenuBuM Oyie TaKWii CyJI, B SKOMY CYAJIS He TLIbKU BPaXOBYE IIpaBa yCixX CTO-
piH, a il TTOBaska€ yci mpaBa, HEOOXI/IHI IS 3aXKUCTY [IUX MaTePiaIbHUX MPaB.

[Tepmr Hixk TOBEPHYTHCA /10 TIpOIleCy Ha/l oXopoHisiMu kopaony B H/IP, posris-
HeMO TI001KHO TIMTaHHS [I0/I0 TOTO, IK HeHTpasi3yBaTu HEAOMIKN TIO3UTHBHUX TIPaB
JIIOJIUHU.

IV. YHIBEPCAJIISAIIIA ITPAB JIIOJAWHUA (ITPABOBA ITOJIITUKA)

OTsKe, Halra aprymeHTallist MoKaszaja, 10 HaiOilbIl OYEBUIHOI IePeBaroo
MO3UTUBHUX TIPaB JIOJAWHU € 1X TOJ[BifiHA JIETITUMAIlid: BOHU MalOTh MaTepiajibHy
JIETITUMAIIII0, TOMY IO BOHU KOHKPETU3YIOTh iCTOPUYHO Cc(OPMOBaHI i JI0BeJeH]
MPUHITUIIN TIPUPOITHUX TTPAB JIIOJIMHU i HAal0Th iM (hOpMY, STKa € TIPOIIE/y PHO JIETiTH-
Mi30BaHOI0 BHACJI/IOK MOJITHYHOI aBTOHOMII Hapoxy. HaitGiipmiM HeI0TiKOM X
MO3UTUBHUX TIPaB JIIOJIMHU € iX MapTUKYJISIPHICTH Y TPOCTOPOBOMY i YaCOBOMY CEHCI.

Yu icHye crocib ckopucraTucs 3 060X nepeBar 6e3 HeraTHBHUX HACJIIKIB HasIB-
HUX HEJIOJIIKIB?

HemomikoM mMO3UTHBHUX IpaB JIOAUHU € iX oOMe)KeHa IIpaBoBa AiCHICTb.
[TosuTHBHI TpaBa JIOAMHA MOKYTh OYTH 3aCHOBaHI Ha CTIMKUX eTUYHUX 200 (ino-
cOPCbKUX MEPEKOHAHHSX, 3aBASKN YOMY BU3HAIOTHCS BiAMOBITHUMU MOJITHUHUMHU
criibHOoTaMu. Be3 Takoro BU3HAHHS 111 1TpaBa Oy/IyTh 11030aBJIeH] MPOIIEAYPHOI JIeTi-
TUMHOCTI, TaK IO JIOJWHI Ii TTpaBa, HE3BAKAIOUM Ha yCl 1XHI TO3UTHUBHI SIKOCTI,
OyayTh HaJaHi MaTepHATICTCHKOIO Jep:kaBoio. BifmosigHo, 1eil HeOIIK Ma€ CBOO
apryMeHTAIliIo0 y caMili ijiel mpaB JII0INHY, i TOMY, SKIIO HOTO He BPaxXyBaTH, 1€ MOXKe
MaTy HacJiakoM 3HauHi Brparu. OQHIE0 3 TAKUX BTPAT MOKe OyTH I[IHHICHUI iMITe-
piajiiaM CTOCOBHO IHIIUX CYCHIJIBCTB, SIKI MAIOTh BJIACHY KOHIIEMIIIIO TOTO, MO € JJIs
HUX Os1aroM. Y I[bOMY TI0JIsITaE (haKTUYHA MIPobIeMa HaBKOJIO MCKYCIl PO «a3iiichKi
[iHHOCTI». SIKIIO 3K, 3 iHITOTO GOKY, HasKaHOIO € YHIBEPCAIbHICTh MIPaB JIIOAMHH, a Iie
caMe Tak, TO MU ITOBUHHI 3HAWTH JIETITUMHUI MeXaHi3M, 32 IOTIOMOTOI0 SIKOTO MO3K-
JIMBO SIK TIOIIHUPEHHST TIPaB JIFOIMHM, TaK i TIoBara 1o yOIi4HOT aBTOHOMII, sIKa it cama
IPYHTYEThCSI Ha IpaBax JoAWHU. [[JIs1 11bOTO TOTPIOHO, OAHAK, MOKJACTH 3HAYHO
6iJIbIIIE 3yCHJIb, aHIK TIPOCTO BUCYHYTH IOCTYJIaT aG0 BUMOTY III0/I0 YHIBEpPCATbHOCTI
MpaB JIIOIMHUA HA OCHOBI TPUPOHUX JIIOJACHKUX TIPaB.

Axio My He HaMaraeMoch HaB'sI3yBaTH TIpaBa JIIOJIWUHU iHITUM HapojaaM, TOMY
1110 BBAXKAEMO, 1110, MAOYK HaueOTO TIPUPOIAHUI 060B’I30K 11010 1[HOTO, BOHU MAIOTh
MOBa)KaTH MPUPOJIHI MTpaBa JIIOAUHU, MU 3MIIIIAEMO TIEPCIIEKTUBY 3 YHIBEPCANLHOCTMI
MpaB JIIOJIMHYU Ha iX yHigepcanizayiro. llepin HiX 1epelT 10 HOPMATUBHUX ACTIEKTIB
yHIiBepcastizallii mpaB JIIOJAWHU, MOKEMO PO3PI3HUTH iX (haKTUYHE MTONTUPEHHSI — TEM-
nopajbHe, KorHiTuBHe i pyHkionanbHe. Koo H. Bo66io roBopuTh PO «BiK 1pas»,
TO BiH BUPaka€ He TiJIbKU ONTUMICTHYHII ITOTJIsI] HAa IPOTPEC Y CIPUITHATTI cBOOO-
nm — 11e BiH crpasi migkpecyroe [20, c. 106], — ogHak Takok 3ayBaxkye€, 110 MiCJIs
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JKOPCTOKOCTEN HAIUCTIB Ta IHIIIMX PEKUMIB He MOsKe Oy TH IIJISIXY Hasa/l 10 YCIIIHO-
rO BUIIPaBJaHHS JIETITUMHUX MOJITUYHUX [Iild, SIKi TOPYIIYIOTH IIpaBa JIIOJUHMU.
[To/10 1OTO MOKEMO TOBOPUTH TIPO iCTOPUUHY ab0 TEeMIIOpaIbHY YHiBepCai3aiiio
[paB JIIOJIMHU SIK CTAHAAPTH TOJITUYHOTO BUITPAB/AHHS.

IcHye TakoX i KOTHITHBHE IONIMPEHHS MpaB JOAUHU. MoKeMO OauyuTH, SK
MONIMPIOIOTLCS 3HAHHS TIPO npaBa joaunu. Tomy Y. BailTi cTBepazkye, 1110 yci moJi-
TUYHI JIMUCKYCil HAa MiKHAPOAHIN apeHi MOYMHAKOTLCS, — Hexall HaBiTb TiJIbKKM Ha
CJI0BaX, — HA OCHOBI TIPaB JIOAMHU. 3 OTJISY Ha I[I0 OCHOBY TMOJITUKH i HAYKOBIII
0OTOBOPIOIOTH JIOBOJIU «3a» 1 «[IPOTU» MPAB JIIOMHU, TUM CAMUM MiHIMAIOTh MIJIAHKY
stkocTi aprymentiB. KomnapaTuBhi aHamiTHdHi poOOTH 3 MUTaHb MPaBa i KyJIBTYPH
HiITPUMYIOTD 110 aPIYMEHTAILi10, SK 1 IOPiBHSIHHS CTAHIAPTiB MOpaJi.

Bisbiie Ttoro, sixkmo M. Bebep Mae paiiito, TPHUITyCKaoOud y CBOiil Tparti
«IIporecTanTcbKa eTvKa i JyX KamiTajdi3my», 1110 y [I€BHOMY €KOHOMIYHOMY YCTPOl
060B’SI3KOBO iCHYE, SIK MepefyMOBa, MIeBHA OCHOBA BipyBaHb, TO MPUITHATTS 3aXiHOI
€KOHOMIYHOI CUCTEMHU PaHilile Yu Ii3Hille MpuHece TPUHANMHI JesiKi aclieKTH iJiel TpaB
JIIOJTUHY JI0 TUX KPaiH, AKi [OCi He CIPUUMAIOTh IT10 i/1e10. Ik MU BiKe 3a3HAYaJIN, TTPABO-
Ba CUCTEMa 3aXUINAE PaBa JIOAWHN, OHAK OJHOYACHO € 1 iX Bupaxkenasam. Ile ctocy-
€TBCSI HE TIIbKU Status actious MOJITUYHUX TIPaB, ajle TAKOXK 1 IOPUIMYHUX TIPAB, TAKUX
SIK 3aXUCT BIIEBHEHOCTI, PaBa 3axuinaTu cede, BKIIOYAIOYN TIPABO BUCTYIIATU HA CBIiil
saxuct y cymi. [IpaBoBi cucreMu IpyHTYIOThCSI Ha ¢BoOozi. Bike cami HopMmu mpasa
no36asiieni Oy/b-1Koro ceHcy 6e3 cBobo . HameskHe ix 30608’ s13aHHSI IEPETBOPIOETH-
sl Ha <IIOBMHEH» 6e3 cBoboau BUOODPY it Bouii. Tomy Oyab-sKa IIpaBoBa CUCTEMa IIpa-
ITIOE Kpaiile, K0 BOHA TTOBAKa€ MPUHAWMHI IesiKi 3 TTpaB JIIOAWHU. Y ILIOMY yXBaJeH-
H$I 3aXKCTY MPaB JIIOIMHU MOKe OYTH KOPUCHUM Y ITPAKTHIHOMY TiaHi. OTsKe, MOKEMO
TOBOPUTH B TAKOMY Pasi mpo HyHKITIOHATBHY YHIBEpCai3aIiiio.

Ie Bce, 3BnuaitHo, jauiie (GakTUIHI acTieKTH. JAKIO 1ie AIFCHO TaK, TO X He CJiJ
iITHOPYBaTH, TOMY IO BOHU CTBOPIOIOTH TO3UTUBHUI MOpPaJbHMI BIMB. OmHaK
SKIIO HaM /I0O3BOJICHO CIIPUSTH TIONMTUPEHHIO MTPaB JIIOJIMHU, TO Y 3B’sI3KY 3 IIIM BUHU-
Ka€ 1HIIe 3alUTaHHS: Y1 MOKEMO MU BJOCKOHAJIUTH 1[I MeXaHi3MHU 1, MOKJIUBO, 3HA-
ity inmm MexanismMu? Ile 3anuTanHsg 3HOBY MOBEPTAE HAC /10 TUTAHHS TTPO TTPUPOJIHI
paBa JOAWHA. SIKINO IX BUSHAHHST € MOPAILHUM OOOB'SI3KOM yCiX, TPUHANMHI THX,
XTO MAE€ JIePsKaBHI TOBHOBAKEHHS, 1 SIKIIO 000B’SI30K 0€3 103BOJIy BUKOHYBATH HOTO
€ BHYTPIIIHBO CYNEPEUSNBOIO CUTYAI€0, TO YCi JI0AM, Mo 06iiMaoTh BiAmoBigHI
rocajin, 30008’s13aHi i MarOTh IPUPOTHUIN 03B Ha Te, 11100 CIIPUATH YHIBepcatizaIlii
mpaB jiouHn. OIHAK TTPAIoBATH 3a/1J14 i/1e1 TIpaB JIOANHN 03HAYAE TTOBAXKATHU 1X TiJT
Jac Takoi crpobu. 3BijAcH CIiye, 110 He MOJKHA HaB'sI3yBaTH TIpaBa JIOANHI HAPOLLY,
SIKUH TIJISIXOM BIJIbBHOTO MTOJIITUYHOTO CAaMOBU3HAUYECHHST BIIXUJISIE 1/1€10 TTPaB JIIOJANHU
abo gk MiHiMyM (opMy IpaBa JIOAMHU, SIKY HOMY 3allpOIIOHOBAHO. MM MOKeMO
HaMaraTucs BeCTU 3 HUIMU JIMCKYCiIo, IEPEKOHYBATH iX 1 JIoroMaraTy mpeJicTaBHUKaM
MEHIIIUHMY, sIKi BUMAraioThb OBaru JI0 CBOIX MpaB JIIOAUHU. SKIO iCHY€E aBTOKpaThy-
HUIT PEKUM, IKUH THOOMTH HApoOJ, a TPOMAJSTHE OOCTOIIOTH CBOI MpaBa, MOKEMO
JIOTIOMOI'TH 1M /IO TIEBHOI MipH, B MeXax iX MOJITUYHOI aBTOHOMI].

A 1110 K poOWTH 3 YPSIIOBIISIMHE, SIKi TIPAIIOBAIN HAa TAaKUI aBTOPUTAPHUIN PEKIM,
TiCJIST TOTO, SK HAPOy BAAJOCS CKUHYTU HOTO 1 CTaTU JEMOKPATUYHOIO JIEP5KaBOIO, Ie
iCHy€ BEPXOBEHCTBO IpaBa, BKIIOYHO 3 BU3HAHHAM mpaB JoguHu? lle 3amuranus
MOBEPTAE HAC /IO TOTO IIPOIIECY HA/l OXOPOHIISIMUA KOPZIOHY, 3 SIKOTO S I10YaB.
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V. PESIOME

3a migTpuMkn €BpoIecbKOro cy/y 3 paB Jroauau, cyau Himeuunnu gidnuwm
BUCHOBKY, 1110 TPaBO Ha 3BIJIbHEHHS Bijl BiJIMTOBiAbHOCTI Yepe3 HEMOXKJIUBICTH
3aCTOCYBAaHHS 3BOPOTHOI CHJIN 3aKOHY CJIil OOMEKUTH Y BUIIAKAX CEPHO3HUX 3J10-
YUHIB, MOJI0 SIKUX KOJIMIIHS HeJIEeMOKpaTW4YHa Jep:KaBa HajlaBajia BUIIPABJAHHS
cBOIM OMIIIITHUM TIpe/ICTaBHUKAM, 110 € caMO MO0 CO6i MOPYIIEHHSIM OCHOBOIIOJIOK-
HUX MPaB JIIOAWHU. PeTpoakTHBHI 3aKOHU € TpobJeMaTHYHUMHU Y 6arathoxX BifHO-
menHsx. OcobaMBO Y KpUMiIHATBHOMY 3aKOHOABCTBI, /ie BOHU BUKJIIOYAIOTH MOSKJIU-
BICTb JIJIsI JTIOJIMHU 3PO3YMITH, IO T€, 10 BOHA POOUTH, € HEITPABUJIBHUM, TIEPII HiK
(hakTUYHO PO3KPUTH ii HE3MATHICTb YTPUMATUCS BijJl HENPABUJIBHUX BYMHKIB, SKi
BOHa 3/ilicHIOE. SIK MOKe OyTH BUHHOIO JIIOJIMHA, sIKa BUMHSIE TIEBHI /i, IKIO BOHA
Bi/I CaMOT0 TTOYATKY, HAaBiTh 10 TIOYATKY TaKUX MAill, He 30TaAy€EThCS, IO i [Iii € He3a-
KOHHMMH, SIK He 3HA€E i MMPo iHIII 0OMeKEeHHSI, SIKi YHEMOKJINBJIIOIOTh YTPUMAHHS Bijl
takux fiit. [e migipBe cami miaBaIMHN KPUMIHAIBHOTO 3aKOHO/IABCTBA, SIKIIO He Oy/ie
MOBa)KaTUCS TTPABO Ha 3BIJIbHEHHS Bijl TOKapaHHS 3Ti/IHO i3 3aKOHOM, SIKUI Ma€ 3BO-
poTHy cuiy. O/lHaK, UM 3aJUIIAETHCSI B CUJI 1€ apryMeHT, SIKIO0 KPUMiHAJIbHUN
KOJIEKC 3a00POHSIE CePHO3HI TIOPYIIEHHS TIPAB JIIOJAWHU, — SIK, HATIPUKJIAI, TOKapaH-
Hs1 32 YOMBCTBO JIOJIMHK, — ajie pOOUTH BUHSTOK JIJISI [Iilf, SIKi MOPYIIYIOTh ITpaBa
JIIOZIMHU, — K OyJ10 3 3axo4aMu poTuii ciipobam BrexTr 3 H/IP? TIpocTux Biamo-
Bizteil Oyme HemocTaTHBO. SIK He MOKHA BUKJIIOYUTH 3 PO3IJISAY I HiACTaBH st
BUIIPAB/IAHHSI, OCKIJIBKU 3aKOH PO TIPUKOPIAOHHY CJIYKOY Ta BiAMOBIIHI MMi3aKOHHI
aKTH, SIKi MOPYIIYIOTH IIPaBa JIOJAWHHU, € MPOTU3aKOHHUMK ab0 30BCIM HE € TIPABOM.
Tax camo Mu He MOKEMO 3asIBUTH, 110 cyBepeHHe 3akoHoiaBcTBo H/I P He Tpancdop-
MYBaJIO TIO3UTHUBHI TIpaBa JIIOIUHHY, 10 MiCTAThCS B €BPOIENCHKI JeKiapallii mpaB
JIIOJIMHY, Y HAIliOHAJTbHE MPaBo; abo 10 MOTPeOYyE 3aXUCTy MOKJIAJAHHS HA YHHHE
3aKOHOJIABCTBO TOTO Yacy MOCAJ0BUX OCi0 Ti€l jepsKkaBu, — Bijl IPUKOPAOHHUKA JI0
MiHicTpa 0O00POHHU Ta TOJIOBU JEPKABHOI pagu. 3 TOYKU 30PY MPAB JIOMHMH, BIIEBHE-
HOCTI y cO0i 3aC/TyTOBYE He TUIBKU 3aKOH JIAIIE TOMY, IIO Tie 3aKOH. A TIPUYNHA [TOJIsI-
ra€ y TOMy, 1[0 — K Yy KOHTPaKTHOMY IIpaBi abo y pillleHHi Cyxy, 0 BUHOCUTHCS
B KiHIIi CIIPaBEVINBOTO CYZOBOTO MPOIECY, — MU MOKEMO MOKJIAIATUCS SIK HA OY/Ib-
SIKU 3aKOH, TaK 1 Ha TTIO3UTUBHI IIpaBa JIIOIUHY JIUIIEe B TOMY pasi, SIKIIO 11ed 3aKOH
€ BizloOpaskeHHsIM HAIIOl IO THYHOI aBTOHOMII. Tak caMo sIK s1 MOy OyTH BIIEBHe-
HUM y CBOEMY PIllleHHI TiJTbKU 3HAIOUU aPTyMEHTH, TTOKJI/IeH] Y HOTO OCHOBY, 5T MOXKY
OyTH BIIEBHEHUM Y 3aKOHAX JIUIIIE B TOMY Pasi, SIKII0 Mato Xo4a 6 MiHIMaJIbHUIN [IaHC
BIUIMHYTH Ha X 3MIiCT Ha OCHOBI aHaJIi3y Ta 3a JI0IIOMOI'0I0 JIeMOKPATUYHOTO IIPoliecy
yepe3 MOIX ITPe/ICTaBHUKIB y MapjiaMeHTi. Tak caMo sk M1 BUKOHAJIM PEKOHCTPYKITIIO
CTPYKTYpH IIpaBa Ha OCHOBI IIpaB JIIOJWHU, HAM CJIiJI TAaKOXK PEKOHCTPYIOBaTU Ha
OCHOBI IIMX TIPaB PETPOAKTUBHE KPUMiHaJIbHE 3aKOHO/ABCTBO. Ile cTtocyeTbest 1 Biai-
MOBI/IHOT BIIEBHEHOCTI. Taka BIIEBHEHICTb I'PYHTYETHCSI Ha TTPO30POMY 3aKOHO/IaBYO-
My IIPOLEC], JIETITUMHICTD SIKOTO CIIMPAETHCS HA KOJIEKTUBHY aBTOHOMIIO IPOMa/IsIH.
sxmo curyaris Oyze inmoio, — a B H/IP curyaisg He Bigmnosizaza 6akaHomy, — TO
TaKy BIIEBHEHICTb He BapTO 0OCTOIOBATH.

OckinbKu paBa JIOAWHY OB’ s13aHi 3 TPABO3aCTOCYBAHHAM, 3MiCT i 3aCTOCYBaH-
Hs1 HOPM TIpaBa i, Oijibliie TOro, OCKiJIbKY iCHYE HEOOXIHUI 3B’SI30K 3 IIMMU TPhOMA
BUMipaMu [1paB JIOAUHHY, PillleHHs1, BUHeceHi cyqamu Himeuuwsu, Oy/iu mpaBuibHU-
mu. Ili cyau mpaBUJIbHO MPUITYCTUIHW, MO TPABO HAa 3aXUCT BiJl PETPOAKTUBHOTO
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3aCTOCYBAHHS 3aKOHOIABCTBA € OOMEKEHNM, SIKIIO BIIEBHEHICTh MPABOMOPYITHIKA
y TAKOMY 3aXuCTi 6Aa3y€eThCsT Ha 3aKOHAX, YXBAIEHNX HEJAEMOKPATHYHOIO IEPIKABOIO,
dKa He JOTpUMYyBasIacs OCHOBOIOJIOXHUX Ipas Joaunu. He e mpasBom soannu
[IPaBO Ha TapaHTOBAHY BIIEBHEHICTb Y 3aKOHAX, SIKi OYEBU/IHO NOPYUIYIOTH IIpaBa
JIOITHY, HaBIiTh AKIIO 111 TTPaBa He BU3HaHI B o(illiiHOMY TOPSIKY Y (popMi TO3UTHB-
HUX Mi>KHAPOJHUX 3aKOHIB.
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TPAHCTIO3MTUBHI OCHOBM INMO3MTUBHMX NPAB AIOAMHN

Kipcte C. TpaHCNO3UTUBHI OCHOBU NO3UTUBHUX NPaB JIIOANHU

AHoTauis. Mpasa noanHu € iHaVBIAyanbHMMM NpaBamMu, ki HaKNagaTb Ha agpe-
cata 060B’A30K 3a6e3MneynTn NauHIi NeBHi OCHOBOMOJIOXHI LiHHOCTI. BOHM MOXyTb
MaTtu TPaHCMO3UTMBHY abo NO3UTUBHY POpPMy. B SIKOCTI TPAHCNOSUTUBHUX NPAaB BOHU
MaloTb MOpanbHy i penirinHy AincHiCTb (BanigHiCTb) i BUCTYNalOTb MopanbHUMU abo
NPUPOAHMMM NpaBaMn. AKLWO MOpasbHi NpaBa € 060B’A3KOBMMU S YCiX | CNyryoTb
BUKOHAHHIO MOpanbHOro 060B’A3Ky, TO NPUPOAHI NpaBa BBaxalTbCs 060B’A3KOBMMU
nuwe ang opraHy ep>XXaBHOi Blaan, TOMY LLLO BOHU MOXOAATb 3 MOPasibHOI NpMpoan sk
Takoi. Mo3nTuBHI NpaBa nioguHM abo OCHOBOMOJIOXHI NpaBa — L npaBa NoaVHN,
TpaHCHOPMOBaHi y MO3NTUBHE NPAaBO 3rigHO i3 NpoLecyanbHUMM HOpMaMn 3a1s BCTa-
HOBJIEHHS BIQMOBIOHOMO (MiDKHAPOOHOIO YM HaLiOHaNbHOIO) 3aKOHY, 32 BUKOHAHHSIM
SIKOro CNiAKY0Tb Y1 3a6e3MnevyloTh iX 3aCTOCYBaHHS 3a A0NOMOro0 BiNoBiAHUX 3aX0-
AiB BionoBiaHo 00 060B’A3KOBMX HOPM. Y CTaTTi NpoaHanisoBaHo L0 CTPYKTYPY i Npo-
iTIOCTPOBAHO Ha NPUK/AAi «CrpaB OXOPOHLLB KOPAOHY» B HiMey4mHi Ta Ha OCHOBI Tak
3BaHOi popmynu Pagbpyxa.

Knio4yoBi cnoBa: npasa noanHWN, CTPYKTYPHUIM | €TUYHMIA aHani3 npas JANHN,
Teopia I. €EnniHeka WoO0 cTaTycy, NOAChKA MOHICTb, YHIBEPCabHICTb Ta yHiBepcanisa-
uisi npas JIIOOUHU.

Kupcte C. TpaHCNO3UTUBHbIE OCHOBbI MO3UTUBHbIX MNPaB YesioBeKa

AHHoTaums. MpaBa YenoBeka ABNAIOTCA UHAMBUAYASIbHBIMWU NMpaBaMu, Hanaraio-
LMK Ha agpecaTta 0683aHHOCTb 06ecneYnTb YeNoBeKy onpeaesieHHble OCHOBOMoNa-
ratoowme ueHHocTn. OHU MOryT MMeTb TPAHCMO3UTUMBHYIO WU MO3UTUBHYIO (BOpMYy.
B ka4yecTse TPaHCMO3UTUBHMX MPaB OHU UMEIOT MOPaSbHYIO U PEIMIMO3HYIO OeNCTBU-
TENbHOCTb (BaNMAHOCTL) M BLICTYMNAOT MOPasibHbIMU UM €CTECTBEHHbIMU MPaBaMu.
Ecnn moparnbHble npaBa 0683aTesNbHbI 415 BCEX M CIyXaT BbINOSHEHNIO HPABCTBEHHOMO
[onra, To ecTeCTBEHHbIE NMpaBa CYMTalnTCs 00a3aTeNbHEIMU TONBKO AJ19 OpraHa rocy-
0apCTBEHHOI BNacTu, NOTOMY YTO OHM MPOUCXOANAT U3 HPABCTBEHHOM MpUpoabl Kak
TakoBoi. Mo3nTUBHbIE MpaBa YenoBeka WM ocHOBoMonaralLue npasa — 3To Npaea
yenoseka, TPaHC(HOPMUPOBAHHbIE B MO3UTUBHOE MPaBO COMIACHO MPOLIECCYabHbIM
HOpMaM OJ19 YCTaHOB/IEHMS COOTBETCTBYIOLLErO (MeXAYHApOAHOMO MW HaUMOHaNbHO-
ro) 3aKoHa, 32 MCMOSIHEHNEM KOTOPOro CNeasaT uavM 06ecnedvBaloT UX NpUMeEHeHne
C MOMOLLBIO COOTBETCTBYIOLLMX MEpP B COOTBETCTBMM C 00sA3aTeNbHeIMU HOpMamu. B
cTaTbe NpoaHaaM3MpoBaHa aTa CTPYKTypa M MPOUIIOCTPUPOBaHA Ha NpuMepe «aen
OXPaHHMKOB rpaHuLbl» B FepMaHumn 1 Ha OCHOBE Tak Ha3biBaemoin hopmMynbl Panbpyxa.

Kniouesble cnoea: npasa 4esioBeka, CTPYKTYPHbI M 3TUYECKUA aHanns npas
yenoseka, Teopusa . EnnnHeka OTHOCUTENbHO CTaTyca, 4e/loBe4eckoe JO0CTOMHCTBO,
YHMBEPCANLHOCTL M YHUBEpcanna3aumsa npas Yyesoseka.

Kirste S. Transpositive Foundations of Positive Human Rights

Summary. Human rights are individual rights, obliging an addressee to secure
certain fundamental values of the human person. They can have a transpositive or
positive form. As transpositive rights, they have moral or religious validity and are either
moral or natural rights. Whereas moral rights oblige for everybody and serve to the
fulfillment of a moral duty, natural rights are supposed to be binding just for public
authority, because they are deduced from moral nature as such. Positive human rights
or fundamental rights are human rights transformed into positive law, according to the
procedural norms for the establishment of the respective (international or national) law
and the fulfillment of which is monitored or enforced by the respective normatively
bound measures. The article analyses this structure and exemplifies it by the example of
the German «Border Guard Cases» and the so called Radbruch Formula.

Key words: human rights, structural and ethical analysis of human rights,
G. Jellinek’'s theory of status, human dignity, universality and universalizing of human
rights.

®dinrocodis npaBa i 3araabHa Teopis npasa N2 2/2012 195



