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IToBepHeHHS repMEHEBTHII OHTOJIOTIYHOI TTHOUHU

[Ticsist OHTOJIOTIYHOTO TOBOPOTY B TEPMEHEBTHUII, IKUM CTAB MOKJINBUM 3aB/ISIKN
denomenoorii E. Tyccepast, 6yB iHcnipoBanuit M. TaiizerrepoM ta KOHIIENTYalbHO
obrpynroBanuii I'-T. Tagamepom i II. Pikbopom, mpobiieMa po3yMiHHSI BIEpIe 3a
6araTo CTOJITH HApEINITi 3HOBY OTpMMasia Ty TaubuHY, mo Oyjia 3agaHa il BxKe y
Micdosoriunomy o6pasi [epmeca — mocepesHrKa MixK GoramMu i JIOABMHU, CUMBOJIY
MOTOKY JMCKYPCY, KOMYHIKallii Ta yHIBEpCAJIbHOTO KOHTAKTY, OCHOBHOIO (DYHKITIEIO
SKOTO OYJIO TTOHOBJIEHHSI TIOPYIIEHOTO 3B’SI3KY, a OTJKE, 1 BIATBOPEHHS TTEPBUHHOI
enHocTi ¢BiTy. [IpoBiiHY poJIb 11€i1 TepCOHAXK Bi[iTPAa€ TAKOXK i B yTBOPEHHI ITPaBOBO-
ro MpocTopy. Y [aBHIX TPEKiB MOHSATTS IpaBa Ta CIPaBEIIMBOCTI OYyJM TiCHO
MOB’sI3aHi 3 MOHATTSAM OJike — TEPBUHHOTO (DYHAAMEHTAJIbHOTO IMOPSIAKY pedeid,
a CIyibHe OYTTS JIIOJEil SIK CIIBYy4YacTh y IIbOMY HOPSIAKY PO3TJISIAATIOCH, TAKUM
YMHOM, SIK 3aBK/1 OyTTs-B-1ipaBi. Tak, I11aToH roBOpUTH PO Te, 110 3€BC BiAPSAANB
Tepmeca npuHecTH TIpaBo (dike, IO CJIiI PO3YMITH SIK ITPABO) i B3aEMOIIOBArY JIFOISIM,
3TiIHO 3 SIKUMM BOHU TIOBHMHHI JKMTH pa3oM y modici. TakuMm 4yuHOM, mpobiema
PO3YMiHHS SIK (DYHAAMEHTAIbHOTO CIIOCO0Y iCHYBaHHSI JIFOIMHI BUSIBJISIETHCS TIN00-
KO BKOPIHEHOIO He TLIBKK Y MPaBOBIill peaqbHOCTI, a I y mpobsiemi OyTTs B3arai, a
repMEHEBTHKA BUSBJISIETHCA HE YUM HIINM, SIK OHTOJIOTIEI0!

! Tlopanbuti BUCHOBKM 3po6JIeHi caMe B MekaX OHTOJIOTIUHOI Bepcii repMeHeBTHYHOI (hisocodii
npaBa, siKa nepeadayac OCMUCJEHHS PO3YMIHHSI sIK CIIOCOOY iCHYBaHHSI JIIOAMHW Yy MPaBOBiii
pPeasbHOCTI Ta BUSBJIEHHS YMOB MOKJIMBOCTI Takoro AocBiay. Brim, BapTo 3rajzartu, 1o icHye i
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Orxe, Tepmec IOHOBJIIOE Ty caMy €QHICTb, 10 37aBHA TypOye dinocodis, He
MEHIIIe Hi3K TIPe/ICTABHUKIB IIPUPOJHNYO] HAYKH, HE3BAKAIOUM HA Te, 1[0 MU 3aBXK/IU
BUSIBJISIEMO ceOe BiKe iCHYIOUMMM Y CBIiTI BiIMIHHOCTEM: y TOil Yac sk (i3uK, BpasKke-
HUIT KPacoio 3ipKOBOTO Heba, MepeiiMaeTbcsl MUTAHHSAM, YM HE CYIEPEeYnuTh Kpaca
3ipok ToMy akTy, 1o 1i 3ipku — Jjuine obacTi ioHizoBanoro rasy [1, c. 17], croponu
B Cy/Ii IParHyThb Y3TOJ/KEHHS IPOTUJIEKHUX MMO3UIIII Y MPOCTOPi MOBU i JUCKYPCY,
MOPO3YMIHHA Ha OCHOBI mMpaBa i, TaKUM UYWHOM, BiHOBJIEHHS MOKJIUBOCTI
CIiBiICHYBaHHSI.

Yu He HailsicKpaBillIMi TPUKJIAA TAKUM YUHOM BUTJIYMAu€HOI TeépMEHEBTUYHOI
npobJieMH [Ia€ HaM HeBIIyXatoJa JAUCKYCist PO MpaBa JIIJAWHH, SIKi, 3 OHOTO OOKY,
MPeTeHIYIOTh Ha YHIBEPCAJIbHICTD, a 3 JIPYroro, 3a BayyHuM BucsaoBoM II. Pikbopa,
«BCe X 3aJMNIAETLCS TiZI03pa, 1[0 BOHW — YCBOTO JIMII I KyJBTYPHOI icTOpil
3axomy 3ii pesniriiHuMA BifTHAMU 1 KPOTI TKIM Ta TAKUM, TII0 HIKOJIA He TIPUTTUHSIETHCS,
HABYAHHSM TOJIEPAHTHOCTI» |2, ¢. 339]. Ba Gisibiiie: 3a BeTMKUM paXyHKOM, TepPMEHEB-
THYHA TIpobGJIeMa TIIbKY i MOKJIMBA 32 HASIBHOCTI PISHUX KyJIBTYPHUX TOPU3OHTIB,
110 Bi/Ipi3Hsi€ ii Bijl 3BMYAlHOI iHTepIpeTallii, a TepPMEHEeBTUKY — Bijl iHIIKUX
iHTepIpeTaTUBHUX TEOPiii B IopUCHpyAeHIii'. BiaMiHHiCTh Mixk Cy4acHiCTIO i MUHY-
JIUM, MiX MHOIO Ta iHIIUM € CYyTHICHOIO TIePelyMOBOIO T€PMEHEBTUKH, 1 TTUTAHHS
TIIBKU B TOMY, SIK ii PO3YMITH — JI€KOHCTPYKTUBICTCHKH, TO3UTUBICTCHKU ab0
niasorigno. Pazom 3 TuM, BXKe caMa MOXKJIUBICTH TUCKYCIil 3 TPUBO/TY MPaB JIOAUHI
MIXK YHiBepcaJi3aMOM Ta KOHTEKCTYasi3MOM CBiZIYUTH PO Te, 1110 1i YYACHUKU HE €
3aMKHEHUMU Ha co0i «MOHagaMu 0e3 BIKOH», a IIeBHUM YMHOM IIPUYETHI 10 JeIKIX
yHiBepcaJliil, HaBiThb SIKIIO OCTAHHI i € JIKIIIe METOI0 PO3YMIiHHSI.

To yuMm ypeniTi-pelnr € npaBoBa repMEHEBTUKA, 1 YU 3/[aTHA BOHA ITPOJIUTH CBITJIO
Ha cydacHi jebaTy HaBKOJIO Tipas Jroauau? 1l craTTs sBiiste co0010 cripoby po3Kpu-
TH B M€3KaX [IPABOBOI PeasIbHOCTI PUPOJLY TOTO JOCBiLY, IKUI MU 3BEMO PO3YMIHHSIM,
110, BIPOTi/IHO, 103BOJIUTD IPOSICHUTU CYTHICTD 1 3aB/IaHHS cCaMOi ITPAaBOBOI repMeHeB-
TUKHU Ta ii MicIle y TPaBOJIOJAMHHOMY TUCKYPCi.

Po3yminns sik ¢popma q0cBixy

HesBaxaoun Ha peasibHO iCHYIOUI CYMEPEYHOCTI MiXK YHIBEPCATICTChKOIO Ta
KOHTEKCTYaJIICTChbKOIO KOHIIEMINEID TIPaB, MOJIEMiKa MiXkKk HUMU 3aroCTPIOEThCs (a,
MOKJIMBO, ¥ B3araji iCHy€) Bce K He B CHy abCTPaKTHUX JIOTIYHUX TPOTUPIY, a B
pe3yJbTaTi CynepeyHoCTi MisK JIOKTPUHOIO TTPaB JIIOJMHU Ta TPAKTUKOIO iX 3aCTOCY-
BanHd. [leil po3puB MiX HaJIE€KHUM Ta iCHYIOUMM BYEPrOBe 3MYIIY€E HAC 3alUTATH,
caigoM 3a [-T. TagamepoM, 4u He € Teopist YMMOCh OLIBIINM, HiXk Te, IO IPEACTaBIsAE
HaM CydJacHa HayKa, a IPaKTHKa, y CBOIO YEPry, YNMOCH OiJIBIIIM, HiXK IIPOCTE 3aCTO-
CYBaHHSI OCTaHHBOI, 1 UM MOJKHA B3arajli PO3/JATH TEOPil0 i MPaKTHUKY, SKIIO iX
MOJKHA PO3PI3HUTH JIUIIE B OMO3UILT O/IHA /10 OAHOI |9, ¢. 24]. ¥ moimykax BifmoBigei
CydyacHa TePMEHEBTUKA MOBEPTAETbCS [0 ApUCTOTENIBCHKOI ifiel @ponecucy sk
iHTerpasbHOI (hOPMU JIFOZICHKOTO JIOCBITY.

iHIITA — METO/IOJIOTIYHA — JIiHisl PO3BUTKY IIPAaBOBOi FeéPMEHEBTUKH, CIIPSIMOBAHA HAa BUSBJIEHHS
MEeTOMIB TPaKTUYHOI iHTeprpeTamiiinoi misabHOCTi. Cepen HaWBIIOMINIUX MPEACTABHUKIB
ocranHboi — E. Berri, I. Koinr, @. MroJurep.

U JleranbHile 11010 HerepMEHEBTUYHUX TEOPill IOPUAMYHOI iHTeprpeTallii AuB., Hatp., [3] a6o [4].
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Tak, M. Taiinerrep BusHauae inmocodiio K «repMeHeBTUKY (PAKTUYHOCTI», CYyTh
SIKOI TOJIATAE B TOMY, 1O BXKe y (PaKTi icCHYBaHHS TTOBUHHO MIiCTUTHUCS PO3YMIiHHS, i
110 ICHYBAHHSI SIK TaKe € TEPMEHEBTUYHUM, IHTEPIIPETYIOUNM, MPOsICHIOI0YNM cebe [ 6,
c. 15-16, 142148, 226-230]. Y upomy X KJIOYi, B paMKaX OHTOJIOTIYHOI Bepcii
[PABOBOI TEPMEHEBTUKU PO3YMIHHS PO3IISAMAETHCS SIK CIOCIO OYTTS JIIOAMHU Y
IPaBOBIll PeaJbHOCTI Ta BOAHOYAC SIK cociO BiaTBOpeHHs ocTaHHbol. Ile He MeTo,
0 BUKOPUCTOBYETHCS [/t T3HAHHS MPaBOBUX (heHOMEHIB, a ocobimBa Gopma
JIOCBi/IY, B IKOMY JlaHa 1 ITepeKMNBAETHCS MIPABOBa PEAJbHICTh, TOMY HOro He MOXKHA
3BECTHU /IO OJHUX JINIIE KOTHITUBHUX CTPYKTYyp. Lle mocBim, axkuii MOXKHA Ha3BaTH
dbponeTHUHIM.

Tepmina ¢porecuc mae rperbKe TOXOIKEHHS 1 TEPEKIATAETHCS SIK PO3CYATUBICTD,
MY/IpiCTh, TPAKTUYHA MYPICTb, PO3YyM, MPAKTUYHUI PO3YM, TPOHUKJIUBICTDH [7,
c. 527-528]. Taxk, Apicrorenpb y kuusi [V «HikomaxoBoi eTUKN» MPOBOAUTD PiI3HUIIO
MiX enicmeme (HAQyKOBUM 3HAHHSAM), [0 BUPAKAETHCS B MEOPii 1 CTOCYETHCS pedeit
HE3MIHHUX, mexHe (3HaHHSIM Y cepi TBOPUOCTI), 10 3aCTOCOBYETHCS B 10E3UC, 1 (hpo-
Hecucom (MOPATBHO-TTPAKTUIHOIO MYPICTIO CTOCOBHO MPABUJABHUX [Nl Y KOHKPETHIH
cuTyallii), BUpaxxeHuM y npakcuci. Ha BifiMiHy Binl enicmeme, 1i3HAHHS HE € €IMHOIO
MeTolo gponecucy, Bin kepye misvu (VI, 1139 b i gami)!. V toii yac sk mexne moxna
3acBOITH 1 3a0yTH, (hpoHecuc He MOKHA 3aCBOITH 3a3/1aJIeri/lb, ajle He MOKHA il 3a0yTu.
[Tpu bOMY IUTAHHS, L0 CIIPABEAIMBO, a IO Hi, He MOoKe OyTH BUpillieHe y BiApUBI Bij
CUTYyaIllii, TOfi SIK «eUI0C» TOTO, M0 X0Ue BUTOTOBUTHU PEMICHUK, TIOBHICTIO BU3HAYeE-
HUM. ApiCTOTENb TTOKA3YE, M0 iCHYE HAPYTa MizK 3aKOHOM 1 TPAKTUKOIO HOTO 3aCTOCY-
BaHHsI, OCKLJIbKU OY/Ib-IKMii 3aKOH € 3araJIbHUM 1 TOMY He MOyKe OXOIUTH AIACHICTh B
yciii 11 konkpetHocTi (V, 1137). Caig morogutucs i3 I-I. Tagamepowm, 1o came B 11boMy
i mossirae cripaBxKHS TpoOJieMa MPABOBOI TePMEHEBTUKU: 3Pa3KU TOBEIIHKH HE €
BIYUHUMMU 1 HE3MIHHUMU, ajie i He € IIPOCTUMK KOHBEHIISIMHU, BiOOPaKYIOUH IPUPOLY
pedeli, i piu TiIBKM B TOMY, IO 11 OCTAHHS BU3HAYa€ cebe KOXKEH pa3 JIHIle y
3actocyBaHHi. /[0 TOTO K, SKIO mexHe MOXKXHA OBOJIOMITH TOCKOHAJIO i TAKUM YMHOM
BUKJIIOYATH HEOOXiJHICTh CaMOCTIHHOTO MUCJIEHHS, TO (hpoHecuc y CTaHi imeanbHOI
3aBEPIIEHOCTI € JJOCKOHAJICTIO 3/IaTHOCTI MUCJIUTH, & 30BCIM HE 3HAHHSIM TUILY MeXHe.
Came ToMy TIpaBO He TiJIATAE TOTMATUYHOMY 3aCTOCYBaHHIO. I, HapenTi, hponeTny-
HUIT Z0CBiz 3aBKIM Iependavae, 1o HaeTbCs He PO MeHe, a PO KOTOCh iHIIOTO.
I mouna 3maTHA YBINWTH B CUTYAIIIIO THIITOTO HE TOMY, 10 BOHA 3HAE TIPO HHOTO BCE, a
TOMY, 1110 BOHH TTOB’si3aHi cIijibHOI0 MeToio [9, ¢. 375—-382].

Tak, @.-/I:x. MyTc mopiBHIOE (DPOHETUYHMI JTOCBIi/ TPABO3HABIIS i3 AOCBIIOM
MCUXOTEPAINeBTa, AiISIJIBHICTD SKOTO B paMKaX MOCTMOJEPHICTCHKOTO TMiAXOLY MO
[ICUXOTEPaTlii € «TeOPeTHIHO 00I3HAHOIO TEPMEHEBTUYHOIO TPAKTUKOI0»>: BiH 3aCBOIOE
TEOPETUYHI HACTAHOBH JIJISI TOTO, 11100 JOMOMOTTH KJIIE€HTY, ajie He HAMara€ThCs yHUK-
HYTH BJIACHOI y4acTi y /iajo3i 3 OCTaHHIM, 3aliMaloyy TIO3UIIiI0 «He-3HaHHS». OTixKe,
Ma€EMO Teopilo, sIKa B3aEMOJIIE€ 3 TPAKTUKOIO 3 MT03UIIii 1 yyacHHMKa. BukopucroByoun
el MpUKJIaJ SK MOJENb IS KPUTUYHOI MPpaBoBoi Teopii, dinocod Hamaraetbes
MIOKa3aTH, 110 TIPABO ABJISIE COOOI0 He MOHSITTS, SIKE HAJIEKUTh TIPOSICHUTH, 8 HApaTHB-
HO CTPYKTYPOBAHUI TMPOIEC, Y IKOMY YYACHUKH IOPUANYHOI TTPAKTUKU BUCJIOBIIO-
I0Tb CBOI CTPaxXM Ta 3aHEIIOKOEHHS, SIK 1 KIIEHTU IcuxoaHamiTuka. MeToto k Teopii €

! Jlani mocunanisa JAl0ThCs B TEKCTi 3a UM BUAAHHAM: [8].
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He CTBOPEHHS i1eayibHOr0 IIPaBOBOTO HAapaTUBY 3a/lJis IOJAJBIIOTO IepeHeceHHs
[Oro Ha MPaKTUKY, a aKTHBHA y4acTh y Oe31epepBHOMY HApaTUBHOMY TIPOIIECi CTBO-
peHHs i TpancdopMmartii mpaBoBux cmucis [10, ¢. 149].

TakuM 4HOM, Y MeKaX [IPaBOBOI FepPMEHEBTUKHU TEOPis PO3TJISTAETHCS SIK KOM-
MOHEHT AMHAMIYHUX IIPAKTUK 3/i1iIcCHEeHHS ITpaBa, (popMa ydyacTi B HUX, ajie BOJHOYAC
1 9K ocMucJIeHHS 1IUX TPakTUK. OCTaHHE 3K HIKOJIM He € IIPOCTO MexHe, 1110 BiITBOPIOE
MPaKTUKY, ajie 3aBK/I1 OXOILIIOE 1 3HAHHS, 1 IOCBI, 1 i10. JKIIO peMiCHUK CIIOYaTKY
ocsTa€ ifielo peyi, MOTIM OTPUMYE MOCBiJ 1i BUTOTOBJEHHS, i JUIIE TIiCJAd ITbOTO
BUTOTOBJISIE Piy, TO PO3yMiHH4, 110 OTIOCEPEIKOBYE 3/1ICHEHHS ITpaBa i BUPaXKa€ThCA
B OKPEMUX CUTYaTHUBHUX CYJ/UKEHHSX, 3aBKIW OXOIUIIOE He TiJIbKU TeopeTUdHe
OCMUCJIEHHS TIPaBOBOI Tpauilii (TyT y CEHCi TOPU30HTY PO3YMiHHS, ab0 CYKYITHOCTI
yIEPE/KeHb, IO CKIAAIOTH TIEPE/I-PO3YMIHHS ), aJle i 3aCTOCYBAHHS 1i 0 KOHKPETHOI
curyarii (peasbHoi abo TIOTETUYHOI) 3 METOI0 BUPIIIEHHS OCTaHHBOI, i B TaKUil
c11ocib BiZITBOPIOE IIPAaBOBY peaybHICTh, cTatouu ii yactuHoio. OTiKe, 3HAHHS 1 /i B
JTAaHOMY BUIIQJIKy HEPO3/ILIbHI.

Po3yminHs i Tpaaumis

[epmeneBTHMKA TTPUHITUIIOBO TTO-HOBOMY BUPINIy€E MUTAHHS TIPO TOYKY BiJITTIKY
posyminng. fAxkmo B P /lekapra TakuM BifllpaBHUM IIyHKTOM CTaB CYMHIB, TO B
repMEHEBTHIII MicIle CyMHIBY ITOCiJIO Tiepei-po3yMiHH4. | B 1IbOMY CeHCi repMeHeB-
TUYHA TIO3UIliS TPOTUCTABJISETHCS MPABOBOMY ITO3UTHBI3MY, 3 TOUKU 30PY SKOTO
CMUCJI TEKCTY TIOBHICTIO MICTUTBCS Y HBOMY CaMOMY i MOsKe OyTH BUTIyMadyeHuil 6e3
3BEpHEHHS /0 4YOroch 30BHINHBOro. I[lomibHy <«camosieritumariio» TeKCTy B
HO3UTUBI3MI 10r0 OmOHeHTH MeTadOPUYHO IIOPIBHIOITH 31 cHpoboio OapoHa
Mionxaysena BUTSITHyTH ceOe 3 GosoTa 3a Biiacte Bosiocesi [ 11, ¢. 474]. HatomicTs 3
TOUYKU 30py TEPMEHEBTUKH, MU HIKOJIM HE MOKEMO 3aiTHATH HEyTepe/KeHY TTO3UITI0
«HaJl IPaBOM», a 3aBK/IU BUSBJISIEMO cebe YaCTHHOIO TIeBHOI AMHAMIYHOI IIPaBOBOI
Tpaauiii, chOpMOBaHOI, Yy CBOIO 4YepTy, TOMEPEeHIMA CY/PKEHHIMU MIOA0 TpaBa i
TaKOI0, IO MOCTIITHO MTPOAOBKYE (HOPMYBATUCH Y KOH(MITIKTI iHTEPIIPeTAITiii.

Tpamuitist 06YMOBJTIOE TTEPEI-PO3YMIHHSI, IO CKJIAMAETHCS 3 YIIEPEIKEHD, TOOTO
Cy/I’)KeHb, BUHECEHUX JI0 OCTATOYHOI MEpPeBiPpKM BCiX BU3HAYAJIbHUX MOMEHTIB.
CTOCOBHO Cy/MOBOI MPaKTUKKM HAETHCS MPO TPABOBE TeEpPe/-PillleHHs, 10 TepeIye
OCTaTOYHOMY BWHECEHHIO PillleHHS i Ma€ B TepHry 4Yepry TO3UTUBHY IPABOBY
IIHHICTb, K 1 OYIb-sAKWIl TIPEIEeIeHT. ﬁaeTBCH, TaKUM YMHOM, HEe PO Te, 1100
BizokpeMuTH cebe Bij IpaBoBOi TpaAuMIlil, a HABIAKK, BiTOKpeMuTH cebe Bij TOTo, 1110
MOJKe 3aBa/IUTU HaM 3PO3YMITH OCTAHHIO 3 TOYKH 30py camoi crpaBu. «llanyBaHHS
HEPO3IM3HAHUX yTIEPEKEHb — OCh 110 POOUTH HAC TIIyXUMI», — THIIE 3 [bOTO TIPH-
Bony [-T. Tamamep [9, c. 322]. ¥V cBowo 4epry, cy/[yKeHHS 3 TIPUBOJY TIpaBa SBJISIE
co6010 He pe3yrbTaT 0POTHON KPUTUKY 3 TPAAUIIETO 1 HE CJIiTIe CTiIyBaHHS OCTaHHIIT,
a CKOPIIIle 3JIUTTS 3 TPAAUIIIEIO SIK Oe3epepBHUI TIpoItec HAOIMKEHHS 10 Hel yepes
KPUTUYHY pedJieKcito.

TakuM YMHOM, B3a€EMO/Iisl MiK TIPABOBOIO TPAIUITIEIO SIK CYKYITHUM TOPU30HTOM
PO3YMiHHS y 3/IICHEHHI 1TpaBa i KOHKPETHUM ITPABOBUM PIllIEHHSIM 1JIIOCTPYE i/1€10
«TePMEHEBTUYHOTO KOJia», a0, pajlile, «rePMEHEBTHYHOI CIipasi»: 3 OHOr0 GOKY,
Tpajinilist 0OOYMOBJIIOE OCMUCJIEHHST TTPABOBOI CHUTYyAIlil, ajie He B CEHCi KOPCTKOI
JleTepMiHallii, a B TOMY CEHCI, 1[0 BOHA TOKJIAJIA€ MeXi PO3YMiIHHIO, OKPECII0I0YN
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JIOCTYITHI CMUCJIOBI anbrepHaTuBU. BoHa BU3HAYAE, SKi PillleHHS € HEPUIMHATHUMU.
Kpim Toro, Tpaguiis 3abesiiedye 3arajbHOI0 CTPYKTYPOIO Ta YHIBEPCAJIbHUM aJIro-
PUTMOM BiOBiAI Ha Oy/b-sIKe IOPUANYHE MTUTAHHS. 3 1HIIOTO GOKY, caMa TPaIUIlis
CKJIAIAETHCS 3 00YMOBJIEHUX HEIO PIllleHb Y KOHKPETHUX CUTYAIlisIX, Yepes siKi PaBo-
3aCcTOCyBayd YBOJAWTDH Y TPy CBOi BJyacHi ymepe/mxenHas. [Ipu miboMy Take KoJio HE €
3aCTUTJIOID CTPYKTYpPOIO, a mnepeadadae KOHIEHTPUYHE POIIMUPEHHS 3PO3YMIJIOTO
CMUCJLY.

Curyallis Hepo3yMiHHS

Tak, mocBifi po3yMiHHSA BUSBJIMIETHCI BOJIHOYAC 1 JOCBIIOM KOHCTUTYIOBAHHS
[IPaBOBOI peajibHOCTI. PazoM 3 THM, IIpK yBa;KHOMY PO3IJIsijii OyTTEBA TKAaHMHA ITPaBa
BUSIBJIIETBCA HE TAKOIO BiKe 1 11isibHOI0. MoBa iijie Tpo (heHOMEH HEPO3YMiHHS B yCiil
rioro HeMoxJuBocTi. [likaBo, 1o cutyartlig kpusu (B TOMY YHUCJi KPU3U TIPAB JITO/1-
HH, ITPO IKY TaK 6araTo roBOPSITh ChOTO/IHI ), HE TiJIbKY Ha PiBHI OYIE€HHOI CBiZIOMOCTI,
sIKa He Ma€ 0COOJUBOTrO iIHCTPYMEHTapifo, a i Ha PiBHI CBiZIOMOCTI creliaizoBaHoi,
TOOTO HAYKOBOI, [TOCTA€E CaMe sIK CUTYallist TOTaJIbHOTO HeposyMinHs [12, ¢. 3—12].

UymoBy imocTpallifo cTaHy HEPO3YMiHHSI 3HAXOAUMO y OJIMCKydyoMy aHasIi3i
totasiitapHoi csimomocti X. Apenar. Onsiuny mpobseMaTHUHICTh (BiTocohChKOi
AYMKU BOHA IPOTHCTABJISIE TOTAJTBHOMY IOSICHEHHIO, 1110 TPOIMOHYETHCS TI€EI0 YU
iHIIIOIO iieosiori€to, i B SIKOMY HEMAa€ MiCIlsl JIOACHKIA cBOOOJI, HEBiI €MHIi Bix
31aTHOCTI ocobucTocTi MucanTu. ToramiTapHa IIpaBOCBiOMICTD Iparte 6esnocepes-
HbO BUKOHYBaTH 3akoH Ictopii a6o ITpupomu, He TpaHchOpMyOUr HOro B HOPMHU
IH/IMBIZIyaJIbHOI TIOBEIIHKYU, a PO3TJLAAI0uN WOTO BTIJIEHHSM JIIOJCTBO B IILJIOMY.
TakuM 9MHOM, Micile iHTepcyO’€KTHMBHO IMOTOKEHUX TPABUJI TOBEAIHKM 3aiiMae
TOTaJbHUI TEPOP, MOKINKAHNI 3a0€3IeYNTH CUJIaM IIPUPOAN UM icTOpiil BibHMIL Oir,
N[0 He 3arajJbMOBYETHCS HISIKOIO CTHUXIWHOIO, BUIBHOWIO €0 JoauHU. Jloacbka
GaraToMaHiTHICTh HIOM 3HUKA€ B OJHIN riranTchKii moauti [13, ¢. 599—604]. Takum
YUHOM, TIPaBOBAa PEAJbHICTb SIK PEAJbHICTh HAJNEKHOTO 3aMiHIOETHCS PeAbHICTIO
iCHYIOYOTO0 y BUTJISII <00’ €KTUBHIX > 3aKOHIB PYXY, sIKi HE HOTPEOYIOTh aHi PO3yMiHHS,
aHi BU3HAHHS, aHi cy0’eKTa B3arai.

MoOXIUBICTh TAKOTO CTAaHY MUCJUTENH TIOB SI3Y€E 3 130JIbOBAHICTIO TA BCE3aTaJb-
HOIO CaMOTHICTIO JIfOJIed, sIKa 3HUIINYE iX SIK CyO'€KTiB PO3YMIiHHSI Ta NPaBOBUX
cy0’ekTiB. AsKe HaBiTh JOCBiJl YyTTEBOTO CIPUIHSTTS 3aJI€KUTh BiJl 3araJbHOTO
3/I0POBOTO IJIy3.1y, 6€3 SIKOoro MU Oy 6 0OMesKeHi JInIie HeHaIITHUMU MOKa3HIUKAMM
BJIACHUX 1MOYYTTiB. THM GiJIbllle, Ile CTOCYETHCS CBITY NMPaBOBUX (heHOMEHIB. €auHa
3/IaTHICTb JIIOJICBKOTO PO3YMY, sIKa /UJIS CBOTO HOPMAJbHOTO (DYHKITIOHYBaHHS He
notpebye ani «f», aHi iHmIOro, aHi 30BHINIHBOTO CBITY, 1€ 3AaTHICTH JIOTIYHOTO
CY/UKEHHSI, BUXi/IHI TIOCUJIKU SIKOTO CAaMOOYEBH/IHI, i SIK€ CTAJI0 OCHOBHUM IIPUHIIH-
oM Jiii TotasitapHoi hopmu mpasiinas [13, ¢. 615-622].

TakuM 4MHOM, CUTYAIlisi HEPO3YMIHHSI MA€ B CBOEMY IIIPYHTI, 3 OHOTO OOKY,
CTUPaHHS BiZIMIHHOCTEN i TAKMM YMHOM PYHHYBaHHS IIPOCTOPY 0COOUCTOI cBOOOAN
AK 3aTHOCTI CTBOPEHHS HOBOTO!, a 3 Apyroro — BifuysKeHHs JIOAMHY Bijl iHIIKX,

UV 1ubomy KOHTEKCTI HiKaBUM BHAAETbCs ciokeT antuytornii A. Kyapona <«Jliofcbke AuTs>.
VY (dinbMi 306paKky€eThCs TOTAMITAPHE CYCILIBCTBO MaliOyTHHOrO. I X04a B HHOMY BCe Ie MaloTh
Micite OKpeMi TIPOsiBU CBOOOIN, ajie 3HUIIEHO 1i TTepPBUHHE KEPETO — KOKHE HOBE HAPOKEHHS:
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PO3PUB i3 TPAAUITIEIO Ta BKOPIHEHUM y Hill 3/TOPOBUM TJTY3/I0M, SKUU CKJIAJIa€ OCHOBY
nepe/-po3yMiHHS. 3BiJICM — HEMOXKJUBICTh PO3YMIHHS MPABOBOI PEATbHOCTI Ta ii
BI/ITBOPEHHS, 1110 3aIPOKYE B KIHIIEBOMY ITiZICYMKY 3aMiHOIO0 OCTaHHbOI HEITPABOBUMU
3a CBOEIO CYTHICTIO iHCTpyMeHTaMK IIPUMYCY. AJizKe y Po3yMiHHi cy0’eKkTuBHa cBOOO-
Jla He TiJIbKA BUXO/JIMTD 32 BJIACHI MeXi Ta IMOTPaIJIsie y POCTIp iHINUX, yTBOPIOIOYN
GaraTOBUMIpHUIN iHTepCYO €KTUBHUN CBIT, a BiIHAXOAUTH cebe Yy 3aBKIAM BIKe
icHyfouill Tpamuilii, MO3BOJISIOYM OCTaHHII TOBOPUTH Kpisb cebe. BigmosimHo,
HEPO3YyMiHHS ITPU3BOUTH HE TIILKU 10 BTPATH BiZIUyTTsI TPABOBOI peasibHOCTI, a i 10
3HUKHEHHSI OCTAaHHbOI.

CyTHiCTb i 3aB/JaHHS IPAaBOBOi TepPMEHEBTHKHU

Y Mekax BUKJIAIIEHOTO BWIIE TPAKTYBaHHS PO3YMiHHS He SIK METOMY, a sK
0cob61BOI (hopMK (PPOHETHYHOTO JOCBIMY I caMa rePMEHEBTUKA BUSIBJISIETHCS JIHIIIE
crrocoboM OYTTS y CBITi, a He (POPMYJIFOBaHHIM Ta YTBEPIKEHHSIM 111010 HHOTO MEBHOI
nosutiii. I 1eil croci6 moJisirae y po3MOBi, 3allUTyBaHHi, MOIIYKY 3araJbHOTO CEHCY.
Y paMKax IpaBoBOI peaibHOCTI PO3YMiHHSI BUSIBJISIETCSI JIOCBIZIOM iHTEPCY® €KTUBHOTO
BiZITBOPEHHSI TIPABOBUX CMMCJIIB, BJIACHE IIPABOBOIO T€PMEHEBTUKOIO, KA y I[bOMY
CEeHCl 3/1aTHA MTPOTUCTOSITA K MTOCTMOIEPHICTCHKOMY CBABIJLTIO iHTEpIIpeTalliid, Tax i
MO3UTUBICTCHKOMY 3aCUJJII0 HAYKOBOCTI. Tak, TepMEHEeBTHUYHI CMUCIW Yy TIPABOBIH
PeaTbHOCTI TTPOSIBJIAIOTHCST HA TPhOX PIBHAX, SIKI BiJIIIOBIIAIOTh TPHOM acriekTaM (hyH-
JAMEHTAJIbHOTO JIIO/ICBKOTO JIOCBIJTY, 110 OTPUMaB Ha3BY PO3yMiHHS.

[To-niepiie, B acrnexTi mexue, y TepPMEHEBTUYHOMY PO3yMiHHI BiJITBOPIOETHCS
MpaBoBa peasibHICTD. [leli mepMaHeHTHO BiZITBOPIOBAHU CBIT IIPaBa IPYHTYEThCA Ha
i71e1 HAJIE’KHOTO, SIKA 1 BUMAra€e IMCKYPCY, Ha IPOTUBATY CBITY IIPUPOIU, IKUH TOTOXK-
HUiT camoMy c00i, i B IKOMY JIFOJ{MHA He 3aJy4eHa JI0 TOCTIHHOrO 0OMIiHY JyMKaMu.
[Tos6aBiieHHsT K JIIOAMHA MOKJIMBOCTI BIJIbHOI KOMYHIKallii peayKye il HocBix 10
3a70BoJieHHsT Oiostoriunux moTpeb. [Toza cBiTOM IpaBa JIIOANHI 3a/IUIIAETHCS JIUIIE
BiliHa 3a iCHyBaHHsI, B SIKill OJIHA COIliaJlbHA CITIJIBHOTA MPOTUCTABJIsIE cebe iHIIN 3a
MPUHITUIIOM <JIPYT» — <«BOPOTr». TaKUM YMHOM, i3 CIIJBHOCTI HAPO/IiB, SIKa /IOJIAE
<TIPUPOJHUM CTaH» (BITHN ) MiX Jlep:KaBaMu, MU TOTPATIISIEMO y c(hepy peanoTiTHKI
3 ii opi€eHTaIli€l0 Ha BJACHI TparMaTU4Hi iHTepecH, sKa He 3aJUIIaE MICIsa aHi
yHiBepcaicTchKiil izei, ani mpaBam okpemux ciizbHot!. Bifnosiano, mpasa moaunu
3aJTMINAIOTHCS TAKWUMU JIUIIE TOTH, IOKU BOHH € MIPEIMETOM JIMCKYCii; KOJIM K BOHU
[IEPETBOPIOIOTHCST HA TEOPETUYHY JIOTMY, BOHU TI030aBJISIIOTHCS CBOET BJIACHE ITPABOBOI
CYTHOCTI, i AICHO 3ac/IyrOBYIOTh Ha XapakKTepUCTUKH KyJbry [15] abo HoBOrO
dbynmamenTanismy [16], sikiuo ocranwiii, ciigom 3a 0. Tabepmacom, posymitu siK
JIyXOBHY YCTAHOBKY, 1110 HAIOJISITAE HA MOJITUYHIN peasi3allil BJacHUX TTepeKOHaHb
HaBiTh Y TOMY BUIIQJIKY, KOJIM BOHU HE CIIPUIMAIOTHCS SIK 3arajbHi, iTHOPYIOUH TaKUM
YUHOM eIiCTEMOJIOTIYHY CUTYAIlil0 CBITOTJISITHOTO TJIOpPAJi3My B CyCHiJbCTBI [14,
c. 15]. Ilepedpasyioun P. Anexci?, MokKHa CKasaTH, 10 iCHYBaHHS IIPaB JIOAWHK
HoJIsira€ B iX 06roBopeHHi, i Hi B 4omy iHImomy. I B 1bOMy ceHCi yHiBepcasism

JIIOZICTBO OXOIIMJIA emifeMis Oe3ILTis, 1 iTu Oliblile He 3’ IBJISI0ThCS Ha CBIT.
I Teranbnimme npo onosuiiio «I. Kant vs K. IImitr> aus., nanp., [14, c. 181 i naxi].

2 Anekci 3a3Hauac: «ICHyBaHHS [TpaB JIOIMHHY [0JIATAE B iX 0OIPYHTOBAHOCTI, i Hi B YOMY iHITIOMY»
[17, c. 123].
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BUSIBJIIETHCS «erajiTapHicTio inausiayanismy» (Busnauenns 0. [abepmaca), posym-
HOIO MOPJIBHOIO YCTAHOBKOIO, STKA BUMATa€ B3AEMHOTO BU3HAHHS, 200 PiBHOI moBaru
i Bu3HaHH# iHTepeciB koxkHoro. Ha nymky x I'-I. Tagamepa, came B 11boMYy i 1oJIsirae
CEHC repMEeHEBTHKY: «[epMEHEBTHKA — 1€ MPAKTUKA... YciMa 3ac00aMU TiATPUMYBaTH
JliaJior, JaBaTu CKa3aTU CBOE CJIOBO M IHAKOMUCTISTYOMY, BMITH 3aCBOIOBATH T€, 1110 BiH
BUMOBJISIE, — OCb Y UOMY JIyTiia TepMeHeBTUKN» [ 18, c. 8].

[To-mpyre, ik BiacHe ponemuunuii 0oceid, TepMEHEBTHKA OIOCEPEIKOBYE He
TUIBKM BIITBOPEHHSI TIpaB JIIOAWHU, aje W IX peasiisallilo «Ha NpakTulli». Tak,
I1. Pikbop Bu3Haua€ (hpoHeCcuc K «po3Cy/1, PO3Ii3HABAHHS B CUTYallii HEBU3HAYEHOCTI,
opieHTOoBaHe Ha HajexHy mio» [19, c. 87]. ¥ 1mbomy cemHci came peasibHa
6araTOMaHITHICTh CUTYAIlill i TOYOK 30py HA HUX MPU3BOAUTH 10 KOH(MIIIKTY Mix
YHIBEPCATICTCHKOIO MPETEH3IEI0 1| KOHTEKCTYaNiCTCHKUME OOMEKEHHSIMHU [TPAB JIFO/IN-
HU, MK II0Barolo 0 3aKOHY Ta II0BArolo A0 0cib, KoM iHaKoBicTh 0cib abo rpyi
[POTHUCTABIIsIE cebe YHITAapHOMY IMOHSTTIO JPOACTBA. [IpakTHyHa K MYyJpIiCTh, Ha
nymky I1. Pikbopa, B TaKUX yMOBax MOJKe IMOJISITATH B TOMY, 1100 HaJaTh TIPiopuTeT
noBasi 0 oci6 y BUIJISAI MIKJIYBaHHS, 1O aJpecyeThcst ocobaM y iX HesaMiHHiil
yHikanbHOCTI |2, ¢. 334—335].

[Haknie MU ONMMHAEMOCH y TMAPAJOKCAIBHIN CUTYyallil, KOJW TpaBaM JIOJAUHU
HAJIAETHCS TIPIOPUTET Tepe]] camoto JoanHo. Came Taki HACTIAKA Ma€ 3aCTOCyBaH-
HS1 HACUJIbCTBA JIJIST 3aXUCTY TIPAB JIIOIWHU: BUSBJSETHCS, 0 00'EKTOM 3aXHCTY €
30BCiM He MOsI cBOOO/Ia, a TLIbKK [IPaBO Ha Hel; T'yMaHiTapHi K IHTepBeHIIil, 3aXuIa-
104U [IPABO Ha JKUTTs, HACIIPaB/i 3a0UPAIOTh CaMi 111 JKUTTS, 1110 €, BOYEBU/Ib, 3aHALTO
BHUCOKOIO IiHOI0. TaKuM YMHOM, MOKHA CKa3aTH, IO TePMEHEBTUYHO BUTIyMadyeHi
npaBa JIOJWHU iCHYIOTb TiJIbKM TOJi, KOJIM BOHM 3aCTOCOBYIOTbCs. Po3BuBaoumn
nymky A. Kaydwmana, MoskeMo ckazaTu, 1o 1paBa JIOIUHN He € 3BEJICHHSIM TTPABIULT;
BiZIOyBatOYNCh y MPABOBIMHOCUHAX, BOHWM 3aBXKAM [UHAMIUHI, TPOIECyaNbHI i
KOHKpeTHi ',

I[Tepexiz 10 IPaKTUYHOI TOUYKH 30PYy TATHE 3a cOO0I0 0CTATOUHY TpaHCHOPMAILIO
izel cupasenmBocti, sika, Ha AyMKy II. Pikbopa, moxe Oyt copmyiboBaHa y
TepMmiHax npuiiHaTHOCTI. Ile cBoepifHa cuTyalliiiHa O4eBU/HICTb Y KOHCTATYIOUOMY
CEHCI, BIIEBHEHICTb, 3T1THO 3 SKOTO B Iilf CUTYyaIllii TaKe PIllIEeHHS € HAWKPAIUM, EATHO
MOsKIMBUM. Ile o4eBMHICTD TOTO, IO JOPEYHO 3pobuTH TYT i 3apas [21, ¢. 233-248].
I 1 mopeuHicTh BU3HAYAETHCS He 00'€KTUBHUM CTaHOM CIIPaB, a CIIJIBHICTIO IIpar-
HeHb Cy0’€KTa CyKEHHSI 1 TOTO, JIJIST KOTO BOHO € 3HAUY KM,

Came B 11ilf CHiJIBHOCTI MparHeHb i MiCTUTHCSI MOMEHT YHiBEPCAJIbHOCTI, SKUI
pUTaMaHHUN (DPOHETUYHIIT MPAKTHUIN 3aCTOCYBAaHHS MPaB, K i OY/Ab-SIKUM MTPaBO-
BUM (peHOMEHaM, i TIOJIATAE B METi CIPUSHHS CYCIIJIBHOMY MUPY Yepe3 TPUMUPEHHS
KOH(MJIIKTYIOUNX CTOPIH MIISIXOM <«IIPABOBOI EPEPOOKU HACUJIBCTBA 32 JOMOMOTOIO

1" A. Kaydman BizzHadae, 0 «II0ANHA PO3BUBAETBCS HE Tak, sIK POCAMHE i TBapDHHH, SIKi CyTO
006’eKTUBHO 11epebyBaIOTh y Yaci, ajie JojinHa Mae Gy TH, BOHA MA€E 3aBIaHHs: 3iilicHuTu cebe y yaci
i 3 yacy, OO cTaTH TUM, IO SK MOXKJIUBICTh € B Hiil... [cTOpisS € TUM BUMIPOM, y SIKOMY BOHA
HOBMHHA puiith 10 cBoei cytHocti» [20, ¢. 168]. Ha aymxy dinocoda, crnocib Oyrrs Jropeit
BiANOBigaE crrocoby OYTTS pedeil, 3aCHOBAHUX Y JIOACbKOMY OyTTi. ToMy IpaBo € iCTOPUYHHUM B
AHAJIONTYHOMY JIIOJMHI CEHCi: BOHO MA€ IOCTIHHO 3/1iHCHIOBATUCE, MO0 IPUATH 10 caMoro cebe.
MucauTenab MiAKpecaioe, M0 He iCHYye TOTOBOTO IipaBa, aje y BCi Yacu BiOyBa€Tbhcst HOro
CTAHOBJICHHS.
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TepeHeceHHs MoTO y MPOCTIP CIOBA i MOBJIEHHSY, i, TAKUM YUHOM, <IIEPEMOTU MOBU
HaJl HAaCUJIBbCTBOM». YCBiflomJitooun yromivyHicTh 1iei metu, 1I. Pikbop BomHOYaC
3ayBaxKye, O 1151 YTOIiS BKOPiHEHA B CYyTHOCTI TIpaBa i cKJiajia€ oro ocHOBY [22].

Takum uyuHOM, Ha PpiBHI peasizallii 1paB JIOJWHU YHIBEPCAJICTCbKA Ta
KOHTEKCTYaJiCTChKA JIiHisl IEPETUHAIOTHCSL Y TEMIIOPAJIbHIM CTPYKTYPi PO3YMiHHS: 3
OIHOTO OOKY, MU 3aB3KAM BKe BKOPiHEHI B IIeBHIN Tpamilii, 1Kka 00YMOBIIIOE Iepe-
PO3YMiHHS, a 3 IPYTOTO — TEJIEOJOTIUHUI BUMIP PO3YMiHHS, OB SI3aHUN i3 MUPHUM
CITIBICHYBaHHSM, € TUM «MOCTOM» MIXK JIBOMA CBITaMU, TII0 YMOKJIMBJIIOE 1aJIOT.

OcHOBHA X POJIb TPABOBOI TEPMEHEBTUKH BUSIBJISETHCS HE METOOJOTIYHOIO, a,
CKOpillle, TepalleBTUYHOIO: BOHA [JOIIOMAra€ MiHiMi3yBaTW HEPO3YMiHHSI uepe3
YCBIiJIOMJIEHHS BJIACHOI 3aHYPEHOCTi B cUTyallifo. [Hakiie Kaxyun, Sk MeTadOPUIHO
mumre M. Towrri, Tinekn Demina, sKa, 3HSIBIIM MOB’SI3Ky 3 OYell, HaMaraeTbCs
VCBIJIOMUTH BJIACHI yIEPe/:KeHHsI, 1 sKa po3yMie€, 110 HaclpaB/li Baru HiKOJIU He
MOKYTb OyTH BPiBHOBasKEHI, MOKe BUKOPUCTOBYBATH CBiil M€Y TaKMM YMHOM, 11100 11e
MOTJIO BBaKaTHCS BATIpaBaanuM [23, c. 186].

[To-Tpete, B acnekTi enicmeme, repMEHEBTHUKA IMOKJIMKaHA 3alI0BHIOBATH JIAKYHU
PO3yMiHHS, TOCTAIOYM SK OJHA 3 HOHKOTHITHUBICTCBKUX BEPCIll HEKJIACUUHOI
eIiCTEMOJIOTI], B IKill OCMUCJIEHHS TIPaB JIOAWHI BUSBJISIETHCS MOXKIJIUBAM SIK TOCBI
He elmicTeMOJIOTiuHM (aHAJIOTIYHUI T3HAHHIO Y TPUPOJHUYNX HayKax), a (hpoHe-
TUYHUH (CIIPSAMOBAHMUI Ha KOHTEKCTya/lbHe AMCKYPCUBHE OOrOBOPEHHS I[IHHOCTEIN ),
TOOTO JJOCBiZl y BIACHOMY CEHCI CJIOBa, IKMil € YMMOCH OLIBIINM, HiK MisHaHHs. Bin
3aBK/IM OXOIIJIIOE TIOBEPHEHHS JI0 YOrOCh, Y YOMY paHilie MU MOMUJISINCH, MOMEHT
CaMOIIi3HaHHsI, YCBIJOMJIEHHS MEJK JIIOACBKOro OyTTs. Takuii JOCBi/ Ii€ K KPUTHKA
OyIb-SIKOTO CYyTO KOTHITUBHOTO MUCJIEHHST, OY/Iy4U TOCBIIOM JTFOJICHKOT CKiHUE€HHOCTI,
JIOCBIJIOM BJIACHOI iCTOPUYHOCTI.

[3 UM OB’ sI3aHE TAKOK 3aBIAHHS TEPMEHEBTUKY IK HABYaHHS, TOOTO TIepeiaHHsI-
nepekyasy-nepeMinieHHst KUMOCh CKa3aHoro, Ii3HaHOTO, TOMUCJIEHOTO 3 OJ[HUX ITPO-
CTOPOBO-4aCOBUX KOOpAMHAT B iHIli. [Ipy 11boMy repMeHeBTUYHA MO/IEJIb ITPAaBOBOTO
HaBYaHHS, TaK CaMO sIK i 3AIHCHEHHS IIpaBa, SIBJISIE COOOIO TIPOIIEC AiaJOTiYHOTO
BI/ITBOPEHHSI CMUCJIIB, OCHOBHOIO METOIO SIKOTO € He HaJI[aHHS YUYHIO 3 MTO3UIIi1 Teope-
TUYHOTO [[OMIHYBAaHHS TOTOBUX METOAUK 3H00YTTSI <«iCTHHHWX» CMUCTIB IPaB
JIIOIUHYU, a BIJTBOPEHHS JOCBIJly [iaJIOriYHOTO NPUNHATTS pillleHb B CUTYyaIllii
HEBU3HAYEHOCTI i KOH(ITIKTY, a OTKe, Y CepeIOBUIIE TPari3My ii, B IKOMY i iCHYIOTb
npaBa JIOAUHE, KOJU KOHMJIIKTH He MOXKYTh OYTH BHYEpIIaHi, ajie MOBUHHI MaTH
BUPIIIEHHST Y CUTYaTHBHOMY CY/KEHHI. Y TaKU CII0CiO BUHMKAE MOKJIMBICTH TIO/0-
JIAHHS IPOTUPIUYs MiK (hOPMaJIbHIUM 3HAHHSIM, 110 TPAHCIIOEThCS B OCBITI, 1 6a30BH-
MU iHTYTIistMU cy0’€KTa OCBITH.

Taxk, 3aBiaHHS TPABOBOI T€PMEHEBTUKH SIK OaraTOrPAHHOTO JIFOJICHKOTO OCBILY,
CIPSIMOBAHOTO HA JIOCSITHEHHS MOPO3YyMiHHS 3 iHINUM, X04a, HA MepuIMii noriss, i
BUSIBJISETLCS 3aHAATO CKPOMHUM, IMOPIBHSIHO 3 HAYKOBUMH METOOJIOTIYHUMU
KOHIIEIIIAMY, ajie TI0 CYTi € He MeHII aMOII[iiiHIM, HI’K 3aBIaHHS CaMOIo IpaBa i
[paB JIIOJIMHU — YMOKJIMBUTU MUPHE CIiBiCHYBaHHS JIIOJIEH.

IIpaBoBa repMeHeBTHKA i MPOGJIEMa YHIBEPCAIBHOCTI IPaB

Y cyyacHOMy IJIIOPAJIiCTUYHOMY CBiTiI IIMTaHHS II0OJISATA€E, CKOpille, B TOMY, Yl
MOske OyTH TepMEeHEBTUYHA MO/JIEJIb, Bi/l OYATKY PO3pOOJIEHA B KOHTEKCTI TOMOTEH-
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HOTO CYCILIbCTBA 1 HAI[IOHAJBHOTO TIPaBa, 3aCTOCOBaHA TaKOXX [0 THUTAHb
MIKKYJIBTYPHOTO Jiajnory. Ikoo Mipoio repMeHeBTUYHE KOJIO MiXK IIPaBOBOI0 HOPMOIO
i OKpeMHM BHITAQJKOM MOKe€ OYTH OTOTOKHEHO 13 KOJIOM MiK YHIBEPCATICTCHKOIO
IIPETEH31€I10 Ta KOHTEKCTYATiCTChKUMK 00OMEKEHHSIMU IIPaB JIOAMHN ?

AK BUAAETHCSA, BiANOBIb HA I1i TUTAHHS KPUETHCA Y TEMIIOPAJIbHINA CTPYKTYPI
PO3YMiHHS, sIKe, 3 OJHOTO OOKY, IPYHTOBaHe y TPaJIMILil, a 3 APYroro — Opi€eHTOBaHEe
Ha HajeXHe. YCBIZIOMJEHHS IIi€l CTPYKTypU B CEHCI YCBiJOMJIEHHS BJACHOI
TEMIIOPAJIbHOCTI 3MYIIYE HAC MEePENTH BiJ PErpecUBHOTO NLISAXY OOIPYHTYBaHHS
[paB /10 IPOTPECUBHOIO NUIAXY iX 3/1IIICHEHHS, Ha SIKOMY, HapelITi, CTaE MOKJINBOIO
MOCTAaHOBKA BUMOT yHiBepcasizailii B KoHrekct [2, c¢. 329, 337]. Tak, Ha mgymxy
I1. Pixwopa, i CyMHIB CJIi/l TOCTaBUTH aHTATOHI3M MiXK apTyMEHTAIli€I0 Ta YToJI0I0,
3aMiHUBIIY HOTO CKJIAHOIO MiaJIEKTUKOIO MiK apTyMEHTAIII€I0 i TepeKOHAHICTIO, SKa
pO3IJI/Ia€ He TEOPETUYHUI, a JINIIe TPAKTUIHUHN aclleKT CUTYaTUBHOTO CY/IKEHHS. Y
TepMiHaX ITPABOJIIOJAMHHOTO IMCKYPCY 1€ 03HAYAE, 10 BAPTO MiITPUMYBATH IIPETEH3110
Ha YHiBEpCAJIbHICTh, ajle BOJHOYAC 3AIIPOIIOHYBATH ii JJIs AUCKYCii He Ha (hopMasib-
HOMY PiBHi, a Ha PiBHI IePEKOHAHbB, HEBi/I'EMHUX BiJl JOPM KOHKPETHOTO KUTTS. [Ipn
I[bOMY 3 TaKOI JUCKYCii He BUIILIO 6 HIYOT0, AKII0 O KOXKHUI YYaCHUK He BU3HABAB,
110 B €K30TUYHUX KYJbTypax MPUXOBaHi iHII noTeHIiiiHi yHiBepcaii. Ile mousaTTsa
yHiBepcaJiii B KOHTEKCTI, abo IOTeHI[IIHIX, ab0 YHIBepcaIiii, 1110 3apO/KYIOThCS, Ha
nymky II. Pikpopa, sikHaiiKpaine BigoOpaskae Ty PiBHOBAry, SIKy MU IIYKAaEMO Mixk
YHIBEPCATbHICTIO 1 KOHTEKCTyaJbHicTIO. | B I[bOMY CeHCi MpaKkTUYHA MYIPiCTh
IIPOSIBJISIETHCS. Y MUCTEITBI [IaJIOTy, KOJU €TUKA apryMeHTallii BUTIPOOOBYETHCS B
KOH(IIKTI TepekoHaHb |2, ¢. 283 — 347].

Buchuosknu

TakuM 4YMHOM, OHTOJIOTIYHA BEPCis MPaBOBOI TePMEHEBTUKHU JI03BOJISIE TIPOSICHU -
TH B KOHTEKCTI MPaBOBOi PEAJbHOCTI CYTHICTh PO3YMIHHS SIK CIIOCOOY JIFOJICHKOTO
icHyBaHHsI, 110 TIOEHYE B cOOi 3HAHHSI, JOCBI i [if0 (OCMUC/IEHHS Ta BiATBOPEHHS
MPaBOBOI PEAJIBHOCTI Y CUTYaTUBHUX MPABOBUX CY/IPKEHHSIX ), [DYHTYETHCS Y TPAANTII1
Ta OPIEHTOBAHWI Ha HaJIeXKHE. Y CBOIO Yepry, CUTYyalliss HEPO3YMiHHS 3aTrPOKy€E He
IPOCTO BTPATOI0 OKPEMUX IIPABOBUX CMMHCJIB, a BCE3arajbHOI CAMOTHICTIO, IO
pe3yJsibTy€e y 3HUKHEHHsI CBOOOAM, a OTKe, I TPABOBOI OCOOUCTOCTI Ta TPABOBOI
PEeaNbHOCTI B IIJIOMY.

BucBiT/ieHHS IeIKMX CMUCJIIB PO3YMIiHHSI JI03BOJISIE HAOJU3UTHUCS 0 CYyTHOCTI
caMoi TIPaBOBOI TePMEHEBTHUKH, SIKA 110 CYTi TOTOKHA oMY, Oy/lydr He METOIOM, a
CII0CO60M JIIOJCHKOTO icHYBaHHS y cBiTi. OCHOBHMM JKe i1 3aBJaHHSIM BUSIBJISIETHCS
CIIPUSTHHS YCBiZIOMJIEHHIO KOKHIM BJIACHOI TEMITOPAJIBHOCTI: SIK B ACIIEKTi 3aHY PEHOCTI
y Tpaautliio (BUSIBJIEHHS BJIACHUX YIIEPE/KEHb 3 METOIO MOJIETTIIEHHS JIaJoTy ), TaK i
B aCIIeKTi MPOEKTUBHOCTI y MaiibyTHe (Opi€eHTallisi y CUTYaTUBHUX CY/KEHHSIX Ha
CIIPUSIHHS CYCITIJIBHOMY MUPY, HaBiTh SIKITO BiH i € JIUIIE TTO3aiHCTUTYIIIHHUM TOpHU-
30HTOM IIPaBa).

Y rtakuii crocib repMeHeBTHKA 3/[aTHA Y3TOAMTH MiK cOO0I0 YHIBEpCaTiCTChKY
IPETEH3i10 Ta KOHTEKCTYalbHi 0OMEKEHHsI IPAB JIIOIMHU Yepe3 BBEICHHST TOHSITTSI
MOTEHIIIMHUX YHIBEpcaTili, BUIBJIEHHSI SIKUX 1 € B JAHOMY BUIIAJIKy MPAKTUYHOIO
MyIpicTio, 260 (DPOHETUYHUM JTOCBIZIOM.
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INPABOBA TEPMEHEBTIKA MI>K YHIBEPCAAIBMOM | KOHTEKCTYAAISMOM

CartoxiHa H. |. NMpaBoBa repmeHeBTMKa MiX yHiBepCcani3aMoM i KOHTeKCTya-
nisMom

AHoTauiqa. Ctatta asnse coboto cnpoby po3KpUTU B MEXaAxX NPaBOBOi peanbHOCTI
npupoay OOCBiAYy PO3YMiIHHSA, NMPOTUCTABASIOYN MOro CUTYaLii HEPO3YMIHHS, WO A03BO-
NISIE NPOSICHUTU CYTHICTb | 3aBAAHHS CaMOi MPaBOBOT FEpPMEHEBTUKM Ta il MiCLEe Y NpaBo-
JNIOANHHOMY OMCKYPCi. ABTOP BiCTOIOE ifglo Npo Te, Lo npaBoBa repMeHeBTuKa, 9K i
camMe po3yMiHHS, siBnsie coboto He MeToa, a GopMy A0CBiAY, 'PYHTOBAHOMO Yy NPaBOBil
Tpaaumuii Ta OPIEHTOBAHOIO B HANPSIMI HANEXHOr 0, IKUN, TAKUM YMHOM, OO3BOJISIE Y3ro-
OVTY YHIBEPCANICTCbKY NPETEHSII0 Ta KOHTEKCTYaNiCTChki 0OMEXEeHHS nNpaB JIIOANHN.

KniouyoBi cnoBa: npaBoBa repMeHeBTUKa, Nnpasa JIoANHW, YHIBEPCani3M, KOHTeK-
CTyasni3Mm, PO3yMiHHS, PpPOHECHUC.

CatoxuHa H. WU. MpaBoBas repmMeHeBTUKA MeXAy YHMBEpPCaiu3MomM U
KOHTEKCTYyaJIu3aMOM

AHHOTauma. CtaTbs NpeactaBnseT coboii NoNbITKY PacKpbITb B paMkax NpaBoBOM
peanbHOCTU NPUPOAY OnbiTa NOHUMaHWS, NPOTUBOMNOCTABNAS €ro CUTyaumMm HenoHnma-
HUS, YTO NO3BONIAET NPOACHUTb CYLLHOCTb M 33241 CamMon NpaBoOBOW rEPMEHEBTUKN U
€e MeCTO B OUCKYpCe npaB 4YenoBeka. ABTOp OTCTaMBaeT MAE O TOM, YTO NpaBoBas
repMeHeBTMKa (Kak M camMo MOoHMMaHue) npeacTasBnseTr cobon He meTon, a Gpopmy
onbITa, YKOPEHEHHYIO B MPaBOBOW TpPaauiuum M OPUEHTUPOBAHHYIO B HanpasiieHUn
JOMKHOrO, KOTOpPLIA, TakuMm 00pa3oMm, MO3BOMSIET COMlacoBaTb YHUBEPCANUCTCKOE
NnpUTA3aHne U KOHTEKCTYaNIMCTCKME OrpaHnyeHnsl Npae YesoBeka.

KnioyeBble cnoBa: nNpaBoBas repMEHEBTMKA, NMpaBa YesIOBEKA, YHMBEPCAIN3M,
KOHTEKCTyanm3am, NoHMMaHne, GpoHecuc.

Satokhina N. Legal Hermeneutics between Universalism and Contextualism

Summary. The article deals with the trying to explicate the nature of the experience
of understanding, contrasting it lack of understanding within the legal reality, that allows
us to clarify the nature and objectives of legal hermeneutics itself and its place in the
discourse of human rights. The author defends the idea that the legal hermeneutics (and
very understanding) is not a method, but a form of experience, rooted in the legal
tradition and oriented in the direction of due, which thus makes it possible to agree
universalistic claim and contextualistic restrictions on human rights.

Key words: legal hermeneutics, human rights, universalism, contextualism,
understanding, phronesis.
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