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1. KimoyoBuii KOHIIENIT Cy4YaCHOCTi

VY Hal yac mmpaBoBi CHCTEMH YacTo IPeACTaBIeH] Ik Habip 1pas, i IpaBoBi HOPMU
(bYHKI[IOHYIOTh /i1 3a0e3ledeHHsT ocTaHHIX. Bce OLIBIIOI0 MipOH0 KOHCTHUTYIIi
BKJIIOYAIOTh 011711, 200 XapTii, paB. Y JIesIKUX BUIaIKaX, SIK, HAIIPUKJIa1, B ADreHTHHI,
KOHCTUTYIIi1 iHKOPIOPYIOTh OKpeMi MiXKHApPOJHI YTo/H, SIKi TTPOTOJIONIYIOTh HAaBIiTh
Gisbiire mipaB. Cyyii IPUCSTAIOTHCS SIK TOTPUMYBATHCh 3aKOHY, TaK i 3ACTOCOBYBATH
iforo, aje MpH IbOMY HPE3IOMYETHCS X BIEBHEHICTb y TOMY, HIO KOAEH aKT
3aKOHO/IaBYOI BJIQJIM He TMOPYIIyBaTHUMeE KOJHOTO KOHCTUTYIIITHOTO TpaBa, HaBiTh
TaKoro, sIke MO’Ke MICTUTUCHh y MIiXKHAPOAHUX yrojaaxX. MixKHapojHiI KOHBEHIIil
3aCHOBAaHI, JK MMPaBUJIO, HA IOTOBIPHOMY IIPaBi; MPOTe, MPUINHABIIHN iX KOJIUCH, IXHIO
JIiT0 HaMaraloThCs MONTUPUTH, alleJII0I0UN /10 ifiel jus cogens, TaKOX 1 Ha iep;KaBU, IKi
He patudikyBasu 1i yroau. Takum ynHOM, (PyHAAMEHTOM CYy4acHOI TTPAaBOBOI CHCTe-
MU BBKAIOTD: TIO-TIEPIIIE, TIEBHI ITPaBa, 110 He 0060B’sI3KOBO 3aKpillieHi ab0 CIeIiagbHO
CXBaJIeHi HAIllIOHAJIBHUMU JlepKaBaMU; TO-/pyre, KOHBEHIIi], SIKi Y3TO/KYIOThCI 3
UMY HABUIIUMU IpaBaMu ab0 IHTEPIPETYIOThCS BIIOBIAHO 10 IX CMUCIY;
MO-TPeTE, KOHCTUTYIIIIO JiepKaBU, KOJIM BOHA TaPAHTYE JlesKi ITpaBa, SKi, OTPUMAaBIIN
3abe3MeyerHs1, He Cynepevyarh IpaBaM BUIIUX PiBHIB, a CKOPIIle MiATBEPIKYIOTh Ta
BUPAKAIOTh iX; MO-YeTBepTe, 3aKOHM a00 MMiJI3aKOHHI aKTH, IPUITHATI OpraHaMu, siKi
Ha/[iJIeHi BiJIIIOBIAHOI0 KOMIIETEHIII€I0 3TiIHO 3 KOHCTUTYIIIEI0 ab0 TOXiAHUMU Bifl Hei
HOPMaMU.

3a3BuYall TPOMAJITHUH MOKE BU3HAUUTH KPUTEPIM TTPAaBOMIPHOI TOBEIIHKH,
IIPOCTO 3BEPHYBIINCH /10 IIUX IIPABUJ YeTBepTOro piBHa. OHAK IPaBOBUI TUCKYPC,
OOMEeKEeHMIT eMiCTeMOJIOTIYHUMU  PaMKaM#  [TPUPOIHO-IIPABOBOTO MUCJIEHHS,
3IA€THCS, He BU3HAE 11ell (hakT. HaBiTh SIKIMO cXoJlacTUUHA TEOpis U 3acTapiia, HOBa
Bipa y mpasa, ab0 TPUHIIUIIH, B I[JIOMY, i 0COOJIMBO B MIpaBa JIOIUHHU, Y OYIb-IKOMY
pasi I'PYHTYETHCS HA MOCTYJIOBAHHI IIEBHOTO METO/Y OCSTHEHHS JeSIKUX MPUIIUCIB,
1[0 MaIOTh 00’ €KTUBHUIT XapakTep. 3TiHO 3 €0 TOYKOIO 30pYy, MU MOKEMO BUKOPHU-
CTOBYBATU MUCJIEHHS [IJIsi BUSHAYEHHST TIPABOBOTO IIISIXY BUPIMIEHHST OY/Ib-sIKOTO

! Tlepeknan 3 anraiiicekoi H. CaToxinoi, Haykose penarysanug C. MakcuMoBa.
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IOPUINYHOTO MTPOTUPIYUST, HABITH 32 BiJICY THOCTI MO3UTUBHOTO ITPaBUJIa, 200 TOMY 110
JKOJIHE TaKe TPaBuJIo He OyJIo yxBajieHe, ab0 TOMY 1[0 BOHO BBAKAETHCS TAKUM, 1110
HE MOKe 3aCTOCOBYBATHUCH, OCKIJIbKU CylIePeuUuTh 3arajJbHOMY IpUHIMIY. SKIIO ABa
abo Oisbllle TIPUHIUINB KOHKYPYIOTh y KOHKPETHiil CcripaBi, BOHU MOXYTb OyTH
paLioHaIbHO 3BaXKeHi, a0u IIPOIEMOHCTPYBATH, SIKUH 13 HUX, a00 SAKKii iX HaOip, MOKe
MaTH IPIOPUTET Nepesl iHIUMHU.

Cepen TO0BHUX TPUXWIBHUKIB Takoro migxomay — P. JIBopkin Ta P. Asekci.
[Iepinuii mporoxye po3rJisiiaTi IPaBOBY CUCTEMY BiJIIIOBIIHO /IO TaK 3BAHOTO <METO-
ny mpasy. Taki mpaBa, a0 MPUHIKMIH, SIKi € YUMOCH OLIBIITNM, HIXK TIOJITHYHI CTaH-
JapTH, JIOTh K KO3UpHI Kapmi, O MAOTh IPIOPUTET — Ha MPOTHUBArY OiIbIIOCTI,
SKITO Taka €, — epe] HmkInMu HopMmami [ 1]. P. Ajiexci, y cBoio uepry, TOBOPUTb, IO
MPUHITUIIA € BUMOTaMU OIITUMI3allii i TPOITOHYE METOJ popMyau 6azu, 3MATHUM, Ha
HOTO IyMKY, 3BaKUTH TIPUHITUIIN 3 MAaTEMAaTUYHOIO TOUHICTIO [2, c. 40—44; 3, c. 1; 4,
c. 65].

1 He 36upaioch 3anepedyBatu Toi (haxT, 1[0 IPaBa Ta IPUHIUIIN 3HAXOAATHCS Ha
BUIIIMX CXO/IMHKAX i€papxii y IpaBOBiii cucTeMi i, BiZIOBI/IHO, IPEBATIOOTH HA/l HUK-
yyMK TpaBuaamu. IIpobGjaemMa BUHUKA€E TOAI, KOJM TaKy iepapxiuHy IepeBary
HOTPIOHO 3aCTOCYBATH, OCKLIBKKM BUMOTH ONTUMI3alli cami 110 cobi He BU3HAYAIOTb,
AK iX TOTPIOHO BUKOHYBATH, a OT/Ke, MpobjeMa iHTepIpeTallii, nputaMaHHa BCiM
PiBHSIM cucTeMU TpaBa i OyAb-sIKili TPaBOBIN HPaKTHIl, JOCATAE TYT HAWBHUIINOI
CKJIQ/IHOCTI.

Y iHmuX TBOpax s MaB MOXKJIMBICTb KPUTUKYBATU TaKy TOUYKY 30Dy, OBOSYMH,
10: a) He iCHY€ aJleKBaTHOIO METOAY BMBJIEHHS IpaB a0 NMPUHIMUIIB, 10 MAIOTh
OyTv BU3HAHI yrojaMu 4y KOHCTUTYIisAMHU, a00 HaBiTh 3aCTOCOBaHi, KOJM I
iHCTpyMeHTH € HemoctartHiMu; ) Xoda W TOTPIOEH AJTOPUTM [IJIs 3BasKyBaHHS
BITHOCHOT 3HAYYMIOCTI KOH(MIIKTYIOUUX TPUHIUINB, (opMmysia, 3amporioHOBaHA
P. Anekci, nepenbavae B KOxKHiit OKpeMiii cripaBi cy6’€éKTUBHI OL[IHKY, 1 11 TpobieMa
He MOJKe OyTH BUpillleHa 3a JI0TIOMOTOI0 YUCJIOBOTO miepekaany P. Aiekci; B) 3 Touku
30py HOPMATHUBHOI IPAKTUKK (2 He IMOJITUYHOI PUTOPUKH), HAUKPAIIUM CIOCOOOM
BCTaHOBUTHU IIPABO € He CTLAbKU IOr0 IPOroJIOLIeHHS, CKiIbKK Po3po0Ka CHCTEMU
rapaHTiii, HeOOXiJHUX /IS JOCATHEeHHS i€l MeTu [5; 6, ¢. 3]. ¥V maniii cratTi 1 He Oy xy
MOBTOPIOBATH 11i T€3U: HATOMICTD 51 TPOSICHATUMY TIOHSITTSI IIPaBa B KOHTEKCTI PI3HUX
BiITIHKIB, SSKUX (DakTUYHO HAOYBAE 115 ijiesT B XO/Ii iHTepIpeTarii.

2. HeBusHaueHicTh noHsATTA i Kiacudikanis lanca Keab3ena

Ak TiapKM MU 30cepensIv yBary Ha iiei IpaB, 11 TIOHATTS IEMOHCTPYE 3HAYHUI
CTYIIiHb HEBU3HAYEHOCTI, KOJIN PO3IJISIAETHCS B CBIT/I Pi3HUX 0O6CTaBUH, HEOOXiAHNX
17t BUsiBsiennst itoro 3micty. I. Kembsen [7, c. 87-105; 8, ¢. 138—157] 3anpornonyBas
poz’scHIoUY Kiacudikarliio (dka, mpasa, MiCTUTD JIesIKi TPYAHOII ) PI3HOMaHITHUX
3HAY€eHb, MO MPUITHUCYIOTHCS IIbOMY CJIOBY, & CaMe:

a) nezamuenull 0036ix. Y 1bOMY 3HaY€HHI MU TOBOPUMO, 1[0 MAEMO TIPABO [IisITH,
SIKIIO B MeKax JIaHOi IIPAaBOBOI CHCTEMH BiJICYTHE MPABUIIO, sTKe 3a00POHSIE TaKy JIiio;
6) nosumuenuil 0036in. Y 1bOMY IPYTOMY CEHCi MU MAEMO MMPaBO BYMHUTH MEBHY
Ilifo, SIKIIO JaHa IIPaBOBa CHCTeEMa MICTHTbH CIIel[iaJlbHUU 03BiJ Ha 1e. Bunukae
MUTAHHS: UeThbCd TYT AICHO TTPO HOPMATUBHY BiJIMIHHICTh UM MPOCTO PO JiBa
Pi3HUX MIAXU (QOPMYJIOBAHHS OJ[HAKOBOTO HOPMATUBHOTO CTaHy pedeil. Y cBOIN
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nepiiiit geontudHin cucremi I. X. ¢pon Bpirt npuitmae nepiry Touky 30py [9]; vy
HacTymHHX Bepcisx [ 10, c.85], y Tomy umcii B cucteMi, po3pobiieniii K. AbayppoHoM
ta €. Bysmrinum [11], o6pano apyry. TUM He MeHII, ME MOKEMO IIPUUHATH TOM Y1
iHIMI croci6 BUpa)keHHs 3aeKHO Big oOpanoi mosumii. [lasg cy6’ekra, mo xode
3HATH, SIKa Jlist uu Oe3/isIbHICTh 3a00pOoHeHa ab0 103BOJIEHA IS HbOTO, HOPMATHB-
Ha cUCTeMa BUHUKAE SIK CTATUYHUI Y JaHUI A MOMEHT CTaH peveld, B IKOMY HeraTuBHi
ab0 TO3WTHUBHI J03BOJIM MalTh abOCOJIOTHO OJHAKOBe 3HaueHHs. HaromicTh 3
TOYKH 30PYy MPABOBOTO Cy(’€KTa, 3aBJaHHS IKOTO MOJISATAE Y BCTAHOBJIEHHI HOPM Y1
BUHECEHHI PillleHb, BIAMIHHICTh Mi JBOMa A03BOJIaMK HaOyBa€ IEeBHOIO 3HAYEHHS,
OCKIJIbKY BOHA MOJKE 3MIHUTH OOCST MOBHOBAJKEHD CY/LY MO0 MPUAHSATTS BaJIi THOTO
pimenns’;

B) Osepxanvie npaeso. ko cy0d’ekT Mae 30008’ 13aHHs, BUTOA0HAOYBaY 3a MM
3000B’sI3aHHSM Ma€ IPaBo, 10 IOJSATAE MPOCTO y BIAOUTKY, ab0 3epKaTbHOMY
BizoOpaskeHHi, 000B’g3Ky 1HIIOT0. JK 6GaurMo, I TOro, o0 MaTh IIPABO Y I[bOMY
ceHci, He 0060B'I3KOBO OyTH He TiJIBKHU II€3/aTHOI 0c00010, a I HaBiTh Cy0H'€KTOM
npasa B3araji. Tak, KpeAUTOp Ma€ IIpaBo OTPUMATU KOIITHU BiJi CBOrO OOPKHMKA; IITH
MAtoTh MPaBO OYTH 3aXUIEHUMHE Ta 3a0e3MeYeHUMU CBOIMU OaTbKaMI; CYCIiJIbCTBO
(abo zmep:kaBa) Ma€ IIpaBo Ha Te, 106 rPOMAASHK He CKOIOBAIU 3JI0YMHIB; KiHb Ma€
[PaBO Ha Te, 1[0 3 HUM He OYAyTh MOBOJUTUCH TIOTAHO, OCKIJIBKU 3aKOH 3a00POHSIE
TaKy IOBEJIHKY; HAPEIITi, IPOMAJChKIil IlaM ITHUK, HEKUBUI 00’'€KT, Ma€ IIPaBo He
Oyt po3masboBaHuM TpaddiTi, SIKIIO MiciieBi HOPMHU 3a00POHSIOTH Taky ifo [13,
c. 98]. lle posmupenHss MOKe PO3TJSAATUCH SK TOMUJIKOBA iIHTEPIIPETAIlis AETKUX
0COGIMBOCTEH, TPUTAMAHHUX OY/Ib-IKOMY MOHSTTIO MPaBa, ad0 sIK HEIOJIK BJACHE
HOHATTS A3epKasibHoro npasa (saxuii I. Keabzen oOMexye iHIINM 3HAYEHHSIM CJI0Ba),
ab0 HaBITH SIK 0O3HAKY HEMOCJIiOBHOCTI, SIKOIO MTPABOBUI AUCKYPC 3aBAAUYYE TPUTA-
MaHHOMY IOMY aHTPOTIOIIEHTPU3MY;

) npaeo 6 mexuiunomy cenci, abo npaeo sx npasosa eiadda. Y 1bOMy 3HaueHHI
HOCIi#1 IpaBa Ha/lJIeHMil BJIaJ0I0 BUMaraTi BUKOHaHHsS 000B 3Ky a0 3aCTOCOBYBaTU
MOoKapaHHs 3a Woro HeBUKOHaHHA. 11 mpaBoMounicTh, o3nauena I. Kesb3zenom sk
TUTIOBA JIJIS KaIli TATICTUYHOTO ITPaBa, MOKe PO3IJISIIATUCD SIK JleJieTyBaHHS JIePKaBHOI
BJIQJI1: OCTAHHS IEPeJAEThCs OKPeMiil 0cobl I 3aCTOCYBaHHS IIPUMYCY, aje 6e3
BUMOTH HOCi4 ITpaBa MPUMYC He 3aCTOCOBY€EThCS. 1110 KOHIIeMNIIi10 TpaBa MOXKHA BBa-
JKaTH JIONMOBHEHHSM TIOTIEPEIHBOI, OCKiIbKK GeHediniap 060B’I3Ky Ma€ MpaBo JIHIIe
B TOMY pa3si, SKIIO BiH MOXXe BHUKOPHUCTOBYBATU [IeP:KaBHI 1HCTUTYII Ha CBOIO
KopucTb. [IpoTe 114 iHTETpasibHA i/1es, OB’ s13aHa 3 BUBHAYEHHSIM TIPaBa SIK «3aXHIIle-
HOTO 3aKOHOM iHTepecy» 1 MPUCIIB'sIM «iHTepec — Mipa fii», ependadae moInupeny,
aJie JIOTIYHO KOHTHHTEHTHY (He HeoOXifHY) cuTyalfito.

MoskHa YSABUTU TaKy CUTYaIiIo, y sKiil Geredimiap 000B’I3Ky He MOKe BUNHUTH
JKOJIHOT IIPABOBOI /i, 11106 BUMaraTy fioro BUKOHaHHSI, HATOMICTh TaKa JIisl € pepora-
TUBOIO 1HIIIOT 0COOH, sika He € BUrogoHadyBaueM. Takuii cran pedeil BUA€ThCsT BKpail
HENIPUEMHUM, ajie 11 yMOBa — pe3yJibTaT MpaBoBoi cucteMu (ikiiii. DakTuvHO,
AKINO AUTUHA Ma€ KpeauT, Ail, IOB’'sg3aHi 3 HUM, He MOKYTb OyTH BUMHEHI HIKUM
iHmM, KpiM i 6aThKiB ab0 OIMIKYHIB. 3aKOH MPE3IOMYE, M0 JAUTHHA CAMOCTIITHO
3/I0BOJIBHSIE BUMOTY «4depe3 TOCePETHUIITBO CBOTO MPABOBOTO MPEICTABHUKAY, aJle

! Topisnsii is: [12, c. 455].
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KeJIb3eHIBCbKMII aHaJIi3 MOHATH IIPABOBO3JATHOCTI Ta IOPUIAMYHOI 0COOM I03BOJISIE
3PO3YyMITH, IO 11€ JIUIIIe yCTaJleHnii MOBHUI 3BOPOT [ 14, c. 391];

I) noximuuni npasa. JleMokparis nepeabadae, o rpoMaissHiH MOKe FOJI0CyBaTh
i, 3a meBHUX yMOB, OyTu o6panuM. B 060x Bunagkax BiH Oepe IpsMy 41 OIOCEPELKO-
BaHy y4acTb Y CTBOPEHHI 3arajibHUX NpaBuil. SKIO Tonepe/Hi 3HaUeHHsI CTOCyBa-
JIUCh IHIMBIAyaJbHUX IIPaB, AKi MOKYTh Oy/M peajizoBaHi OJHIEI0 0CO6O0I0 LIOLO
1HIITOT, TIOJIITUYHE TTPaBO, HABiTh SIKIO BOHO PeATi3y€EThCS iHANBI Ly aTbHO, (DYHKITIOHYE
TLJIBKY SIK YACTHUHA CIILJIBHOI 3 IHIIMMMU yYaCHUKAMU JisiIbHOCTI: BUOOpeLb Ma€ (13ep-
KaJibHe) MpaBo Ha Te, 100 Horo rosoc OyB BpaXOBaHWI PAa3OM i3 TOJIOCAMU THIITIX
TPOMA/ISTH; YWIEHU TTapJIaMeHTY TOJIOCYIOTh Y MeKax KOJIEeTiaIbHOTO OpPTaHy; BUKOHAB-
Ja BJIajla MOXKe BU/IABATH JIEKPETH CaMOCTIITHO, ajie BOHA € Cy6 €KTOM CUCTEMU CTPHU-
MYBaHb i mpoTtuBar. Pe3yibraT — 3a BUHATKOM 1HUBIIyaJbHO-TIPABOBUX aKTiB —
€ 3aBXK/I1 KOJIEKTUBHUMHU, OCKIJIbKU BOHU € 3araIbHUMU TTPABOBUMU HOPMaMU;

) xoncmumyuituni eapanmii. I. Kenb3en posrigmae ix K ydacTb TPOMAJSTH Y
CKaCyBaHHI 3arajibHUX MPaBuUJI i, BiIMOBiIHO, sIK 3BOPOTHY BEPCilO TIOJITUYHUX 1PaAB.
Ileii pisHOBH TIPaB peasi3y€ThCsl HE KOJIEKTUBHO, a IHAMUBIAYaJIbHO, KOJIU CyO'€KT
CTaBUTD I1iJl CyMHIB 3arajibHe MPaBUJIO, IKe, Ha MOro NyMKY, € HEKOHCTUTYI[IHHUM
CTOCOBHO HOTro crmpaBu. SAKIIO CyYMHIB BUHMKA€E B CHUCTEMi I[€HTPaJIi30BAHOTO
KOHCTUTYIIITHOTO KOHTPOJIIO, CXBAJIbHE PIllleHHS B3arajii CKAaCOBYE TTPABUIIO; SKIIO K
CUCTEeMa € JIeTIeHTPATi30BaH0I0, BOHA ITPOTOJIONIYE TaKe TMPABUIO HE3aCTOCOBHUM Yy
clipaBi 1IbOTO TpOMaJiSHUHA. TakUi KOHTPMAKOPUTAPHUN XapaKTep rapaHTii
nopiBHIOETbCSL P. JIBOPKIHUM 13 KO3UPAMU Yy IPi B KapTu. BUXOANTD, TAKUM YMHOM,
1[0 I[IHHICTh TAKOTO KO3UPST 3AJIEKUTh BiJl CYI0BOTO PO3TJISIAY CIIPABU: CYJI, OCOOIMBO
BEPXOBHU, MOKE€ ITPOrOJIOCUTH HEKOHCTUTYIIHHUM MPaBUJIO, SKE 30BHI 3/1a€ThCS
KOHCTUTYI{ITHIM, a0 HaBIIAKH, 1 I[e CTaBUTh Iij CyMHIB cipHy Te3y Kesb3ena om0
JIETEPHATUBHOTO 3HAUYEHHS HOPM Ta BeJle 10 PO3YMIHHS TapaHTIl SK ITe OJHOTO eJie-
MEHTY — OCIOPIOBAHOTO, SIK 1 Oyib-SIKUI IHIIMH — CUCTEME CTPUMYBAHB 1 IPOTUBAT
[15, c¢. 51-55]. IlpoTe 1e 3ayBaKeHHSI HE CTOCYETHCS IMOHSITTS TIpaB i CKOpilie
BiZICHJIa€ 10 CUCTEMHUX MTPOTHUPIiY 7es judicata.

3. IIpaBa moaunu i cuia npas

BaxksmBicTh BUKJIA/IeHOT BUIIlE KPUTUKY, HABITh 3 1i 3aCTEPEKEHHSIMHU Ta TPYAHO-
IaMu, He BPAXOBYETbCSI HOBOIO IapajiIiTMOIO0 TIpaBa, 3 1i TepPeBEPHYTUM
CIBBIIHOIIEHHSAM MiX IIpaBaMy Ta 000B’sa3KaMu. SIKIIO paHilie — gK Iie BUILINBAE 3
KEJIb3eHIBCHKOTO aHa/li3y — BU3HAYEHHS ITIpaB MOIJIO OyTH BUBeJEHe 3 aHaJi3y
3000B’s13aHb, 1110 YTBOPIOIOTH i OOIPYHTOBYIOTH I1i IIPaBa, CbOTO/IHI 0O0B’I3KN PO3TJIs-
JIAlOThCS K TOXIJAHI BiJ| IpaB, i HOPMHU, HABIThH Ti, 1[0 BCTAHOBJIOIOTH 0OOB SA3KH,
POOJISTH HATOJIOC MEPIIT 32 BCE Ha MTPaBax, sIKi BOHK MPOTOJIOIIYOTH JIJist KOKHOTO a60
st TieBHOI rpyTiH oci6. Koy ix Meski € 3aHaiTo abCTpakTHUMU, 11i TPaBa Ha3MBAIOTh-
sl npasamu 100U, i BOHM BKJIFOYAIOTHCS 10 TEKCTIB KOHCTUTYIIH ab0 MizKHAPOAHUX
YTOJI Ta MONIMPIOIOThCST HABITh HA Ti JIEP/KaBH, SIKi He I IKICAIH JOTOBOPH, a00 AIf0Th
PETPOAKTUBHO B CUJTY 1US COgens Yy MiKHaApPOJHOMY IpaBi.

TyT He Micile po3IJIsiIaTy M TaHHS MTOXO/KEHHsT 200 00TPYHTYBaHHSI TIPaB JIIOIM-
HU, ajle BapTO 3a3HAYUTH, IO 11 MOJIENb, Ha/lileHA SIK TaKa BEJMKUM MO THYHUM
MpEeCTUKEM, PyHHYE HUIKYI PiBHI HOPMATUBHOI CUCTEMM Ta KapAMHAJIbHO 3MIiHIOE
METOJ] aHaJIi3y IMpaBa.
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Ileit henomen panexo He HoBwit: y 1789 p. Aexnapauis npas modunu i epomadsi-
HUMA BCTAHOBWJIA CHCTEMY, siKa OyJIa MOCTYIIOBO MOMIMPeHa Ha KOHCTUTYINT Y BCbOMY
cBiri. ITpore He cJrij 3a6yBaTH, MO MPOrOJOLIEH] TAKKM YIHOM IEPIIi MpaBa Majiu Ha
MeTi 0OMeKeHHsI CBABIJLJIST IEP/KABHOI BJIA/IM: X ceHC OyB HETATUBHUM, SIK TOBOPUTH
I Kenb3eHn y KOHTEKCTI KOHCTUTYIIIMHUX TapaHTiil. YMOBOIO 3BePHEHHS /10 OJTHIEI 3
[UX rapaHTiii 6yJIo Te, 1O JepKaBHa BUMOTA € HEJETITUMHOIO abo TOPYIIyE Mexi,
BCTAQHOBJIEHI MTPaBUJIAMU; TAKMM YWHOM, BUSHAETHCS KOKHE 3000B’s13aHHSI, BCTAHOB-
JieHe 3aKOHOM, 32 BUHSATKOM THUX, SKi BCTyHaIOTh Y KOH(MIIIKT i3 MpaBaMu.

Vperri-pennr, Bce-TakKu TOHATTS TpaB OyJo TomupeHe (SK HACTYMHI iX
<TIOKOJIiHHSI») Ha TIEBHI COIlliaJibHI Ta €KOHOMiYHi rapanTii Ta HaBiTb Ha IEBHi
cuTyarlii, y SKuX BUTOZ0OHA0yBadi He iHAUBIiyani30BaHi, TOMY 110 BOHU OTOTOKHIO-
I0ThCS 3 yciM cycriabetBoM. OTike, skuM Ou He GyJi0 OOIPYHTYBaHHS TaKUX TIPaB,
BCTAQHOBJIEHI HUMM TpaBWjia HE BH3HAYAOTh KOHKPETHUX [iif, sIKi MaioTh OyTH
BUYMHEHI [I7I51 IOCSATHEHHS TAaKOTO CTaHy peveil. Tak, mpaBa MOTIMHAIOTHCS TIPUHITATIA-
Mu: 32 AJIeKCi, «<BUMOTaMU OTITUMI3alliily; ajie 0OpaHHsI CIIoco0y ONTUMI3arii MiHHOCTI
3aJIMIIACTHCA EJIETOBAHUM IHINIM BJiaji: IHKOJIM 3aKOHOZaBuiil, abo, dactime,
CY/IOBITA.

VYpaxoBylouu 1ii yMOBU, KOPUCHO OyJ10 O IpoaHasi3yBaTh JeTajibHille IIOHATTS
IIpaBa, Bijl IKOTO Ma€ IMOXOANTH 060B’A30K 4n Habip 060B A3KiB, a60 iX BiACYTHICTH!.
DakTUYHO, SKIIO PO3IJISAAATH TPABO 3 TOYKHU 30PY 3aKOHOAABI, OasKaHHS HOCIs
KOPECHOH/YIOUOro MpaBa BYMHUTH TIEBHY JiI0 IPUIYCKA€E Pi3Hi cTyIeHi, abo piBHi,
CHJIH, 1 KOJKHWUI i3 IIMX PiBHIB MOsKe OyTH TIpe/ICTaBICHIIA PISHUME KOHMITYyparismu
000B’g13KiB, 200 TIPAaBOMOYHOCTEIA.

[lepmuii piBenb, HalicaAOMINIT i3 HUX, TPEICTABIECHIIT HETATHBHUM JI03BOJIOM:
y MeKax cucTeMu S HeMae HOPMH, 110 3a00poHsia 6 cy6’€KTaM BUMHATH IO P.
Mo:k/1MBO, 3aKOHO/IaBEeI[b HE MaB TAKOTO HaMipy, ajie (paKTUYHO BiH He 3a00POHMB 110
nito. SKIo BUpasuTu 1e (hopMyioro, 3aBKIU MaloYn Ha yBasi cuctemy S,

ITpaso 1p =arVp ¢ S,
nie S — HOpPMATHBHA CHUCTEMA, 10 PO3TJISIIAETHCS, i 3a00pOHA BUMHEHHST p He € ii
YaCTUHOIO.

Ha npyromy piBHI 3aKkOHO/IaBellb PO3TJISHYB MUTAHHS 1 BU3HAB HOTO JJOCTATHBHO
BaKJIMBUM JIJIsI TOTO, 11100 IPUITHSITH CIeNialbHy HOPMY, 1[0 rapaHTyBaja 6 rpoMais-
HaM 103BiJ BUMHATH p. [Ipu 1iboMy 171s1 cy6’€KTa HACTIIKKA B TIEBHUN KOHKPETHUIA
MOMEHT € aBCOTIOTHO TAKUMK CAMHMMH, SIK 1 Ha MOMEepPeHbOMY PiBHI; Pa30M 3 TUM Y
MesKaX JMHAMIYHOTO BUMipy HOPMaTUBHOI CCTEMU Pe3yJIBTaT BiIMiHHUI: Oy/b-siKe
pillleHHsT BUKOHABYOI BJIajid, 10 3a00POHSIE p, MAE TOCTYIMUTHCS CIENiaTbHOMY
JI03BOJIY BUIIIOTO 32 IIPABOBOIO i€PAPXI€I0 OpraHy; He TOMY 1[0 TaKe PillleHHs € caMe
110 co06i 3a60poHeHNM ab0 BUXO/IUTD 32 PAMKH JI€IETOBAHIX TOBHOBAKEHb, & TIPOCTO
B CUJIy NPUHIUIY lex superior. Y cTaTUYHOMY BUMIpi, TAKMM YHHOM, II€fi piBEHb
paBa MOKe OyTH MIPEeICTABIEHUIT SIK:

[TpaBo 2 p=yrPp e S

! Hacrynnwuii anasis 6yJio posmnouaro y «Permesso, garanzie e liberta» (y cniBaBropcTsi 3 [lanienem
Memnzgocorw) [16, c. 269]. S Takox 30608’ s13anuit MeHI0CI HIHHUMIE 3ayBasKEHHAMM 1100 (GOPMY.JI,
SIKI TIPEJICTABJIAIOTh KOKEH PiBEHb IIpaB.
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3TiIHO 3 BUKOPUCTAHOTO BUIIE CUCTEMOTO TO3HAYEHb, T03BIJI BUNHATH P € 4aCTU-
HOIO S.

Ha tperboMy piBHi, HaBiTh 6€3 CIIEIIAIBHOTO J03BOJTY, 3aKOHO/IABEIlb X0OU€e 3aBa-
JMTH BUKOHABYIN BJaji 3a00poHsaTH p. ToMy BiH He J03BOJISIE il IPUIIMaTH HOPMHU,
10 MicTSTh 3a60poHy. X04a, SAKIIO 100 P HEMAE CIIEI[iaJlbHOrO J03BOIY BEPXOBHOI
BJIA/IU, JIeJIETOBaHA BJIaJa MOKE TOPYIIUTH 3a00POHY, MEPEITKOKAIYN TaHIM
cy0’ekTaM, y MesKaxX CBOET KOMIIETEHIIiT, BUMHSATH p. Taka jeseroBatna 3abopoHa OyJia
6 BaJIiIHOIO, aJie BJIajia, 10 BCTAaHOBUJIA ii, mopyuiuia O mpaBuiIo i Morja 6 6yTu moka-
paHa BEpPXOBHOIO BJIAJIOI0 33 HEITOKOPY.

Jlsist Toro, mo6 TPEeACTaBUTH CUTYAITI0 Yy (OPMYJIi, M MAEMO BBECTH TIOHSITTSI
«JleJIETYBaHHsI TIOBHOBasKeHb», ab0 HopMmaTuBHOI iepapxii. Ile Oyae mosHaveHO
MOCTIHHOIO BeJTMYNHOI0 H, IOTIOBHEHOT0 3MiHHUMU (171, 1), SIKi TI03HAYAIOTh BiIITOBITHO
BUIINII Ta HUKYUI PiBHI BIaaHOI iepapxii. Takum ynHOM, ¥ S,

paso 3 (m)p = ar H(m, n) > {V[V(n)p] € S}

CioBamMu: SIKIIO TIPABO TPETHOTO PiBHsI OYJI0 BCTAHOBJIEHO BJAIOI0 M, TiAMO-
PSIIKOBaHi 1if oprafu He MOKYTh 3a60POHSITH P.

Ha uerBepTomy piBHI, a60 CTyIIeHi, BEpXOBHA BJiaJla HAMAra€ThCs MONEPEIUTH
3MO/IeJIbOBaHy BUIIE cUTYallio. [[Jis1 IbOro BOHa BCTAaHOBJIIOE, 1110 3a00pOHa P He BXO-
JIUTH JI0 KOMIIETEHIIii JKOAHOTO 3 MiAMOPSAKOBaHUX il opraHiB. OTiKe, SIKIO BOHU
NPUUMYTh TaKy HOPMY, Ile TPaBUJIO 3aJUNIUTHCS HEAIUCHUM uepe3 BiJICYTHICTb
BIJIMTOBI/IHNX MMOBHOBAKEHb. Y MeXKaxX I[bOTO CTYTIEHS TIPaB He MAa€ 3HAYEHHS, UM €
TaKUi oprad cy0’€KTOM OKapaHHsl, X04a I[e MOKe Oy TH BaKJIMBUM, SIKIIIO 30epiracThCst
TaKoK 3a00pOHa, 3rajlaHa Ha IorepeaHboMy piBHi. IIpoTe, HABITH AKIO MOKIUBICTH
icHyBaHHSI HOPM, 1110 3a00POHSTIOTH P, BUKJIIOUEHO, HIll[O0 HE 3aBaskKa€ TPETiM ocobam
MEPENTKO/IKATH TTOBEIIHIT, /I03BOJIEHIN HOPMATUBHOIO CUCTEMOIO. Y S,

IIpaso 4 (m)p = af (x) {[H(m, x)] > -[V(x)p > Vp € S}

Y nanomy BUIQJIKY TTPaBO YETBEPTOTO CTYIIE€HS, BCTAHOBJIEHE B MeKaX HOPMa-
TUBHOIO PIBHS 7, O3HAYaE, IO /IS KOXKHOI IMiANOPsAKOBaHOI iHcTaHIii 3ab0poHa
HEIO p He CTA€ YaCTUHOIO S.

Ha n’saromy piBHI 77151 3aKOHO/IABIIST HEJIOCTATHBO TOTO (haKTYy, 110 P T03BOJEHO i
He MosKe OyTH 3a00POHEHO: BiH HAIIOJISITAE Ha TOMY, 110 Cy0’€KTY, IKUil 6axkac BUNHU-
TH p, He TOBUHHI TIEPEIIKO/KATH Y I[bOMY TPeTi 0coOu. ToMy BiH BCTaHOBJIIOE HOPMY,
1110 3260pOHSIE OY/Ib-KOMY BTPYYaHHS Y 3[[iCHEHHsT TpoMazistHuHoM il p. 1106 npex-
CTaBUTH I[I0 CHUTYaIlilo, HEOOXiJIHO 3BEPHYTHCS [0 JIOTIKH Jii, 3alpOIIOHOBAHOI
I X. ¢on Bpirrom: Tak, y S,

Ipao 5 p = ar () (y) {V d(x) -[d(y) — pTp]} € S

[Hakie KaxKy4u, 3a60pOHEHO OYIb-KOMY MePEeIIKOIKaTH Oy Ib-sKiil iHIIii1 0co0i
(Hocio TTpaBa) 3/11ICHIOBATH P.

Ha moctomy piBHI 3aKOHO/IaBellb BM3HAE, 110, HABITH SKIIO HIXTO HE YMHUTH
HIePEIoH IS P, JestKi Oaskaioui ocobM He 37aTHI iHAMBIAYAJIbHO 3/iIICHIOBATH TaKy
noBeinky. [luis Toro, 1mo6 BUPIIIUTH 10 1IPoOJIeMY, 3aKOHOJABElb BCTAHOBJIIOE
3000B’sA3aHH, I KOXKHOTO Cy0'€KTa, A1 JeIKUX 13 HUX y HEeBHiil CIPUATIMBIiA
CUTYAIlii, Yu HABITD /17151 BAKOHABYOI BJIA/M, HAJIATH I€BY OMOMOTY OYib-sIKiii 0c00i,
dKa Xo4e 3/1IIICHUTH p, ajle HaTPAILJISIE HA 1TeBHI MEePEIIKOU Y IbOMY.
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Ipaso 6 p = ar (Ex)(y) {O d(x) [d(y) — pTpl} € S
OTxe, € K MiHIMyM Cy0O'€KT X, sIKHiT 3000B’sI3aHUIN [OTIOMOTTH ¥ 3[iHICHUTH
7tito p. TyT 3B’s130K Mizk (hOPMYJIOIO i TOHSTTSIM € IPUOTM3HIM, OCKLJIBKU BBEICHHS SIK
3MIHHMX BEJMUYMH BOJIi ¥ Ta MOHSTTS JOCTaTHBOI JOMOMOTH TTIOTPeOyBasio 6 3aHAATO
CKJIaJIHOT (pOpMYJTH.

4. IlpaBa y CBITJIi CTylI€HiB CHJIA

BuokpemuBIIM Ta BU3HAYMBINU I[i WICTh PIBHIB CUJIM TIpaB, He3aliBUM Oye
3aIPOMOHYBATH JIESIKI TIPUKJIAIN KOKHOTO CTYTIEHS.

Hocinng kpaBaTKu € MPUKJIAIOM TIpaBa MePIIOTO PiBHS CUJIN: iCHYE 103BOJIEHA
MOBEJIIHKA, sIKa HE Ma€ CIENiaJbHOTO 3aXUCTY 3 OOKY 3aKOHY.

YxkaeHHst 10roBOpy HAJIEKUTh JIO IPYTOTO PiBHSA CUJIN: JIJIST TAKOl isITbHOCTI
icHy€ crieriaIbHMIA J03BiJI, ajle HOBa HOpMa MOsKe 3a00POHUTH TEBHI Pi3HOBUAN ab0
(hopmu yKIasieHHST T0TOBOPIB.

AKIo TpOMaZITHUH Ma€ cTaTyC MiZI03PIOBAHOTO Y KPUMIHAJIBHOMY IPOTIEC, BiH
MOsKe KJIOTIOTATH TIePeJT CY/JIER0 TIPO 3BIIbHEHHSI Bi/l 3aTPUMaHHsI, TOOTO HAETHCS TIPO
paBo He OyTH B3STHM IIijI BapTy Ml Yac Tporecy. SKIo cyaast HaaacTh Taky
rapaHTifo, i /10 TUX TP, TOKK BOHA He Oy/ie CKacoBaHa, MOJIIisT He MOJKE 3aapelnTyBa-
TH MiI03PI0BAHOTO B paMKaX PO3CJIilyBaHHS 3JIOYMHY: Taka [Iist Oy/ie PO3TJISAIaTHC
SIK HEBUKOHAHHS 3aKOHHOTO pillieHHd cy/1i. BTiM 11e He o3Hava€ aHi TOTO, MO MOJIITis
BTpava€ TIOBHOBAYKEHHS 3aapeNITOBYBATH JIIO/I€N B3araJi, aHi TOTO, IO 3aTPUMaHHS
IPOMAaJISTH — HOCIiB I[bOTO TIPpaBa — MOJKe PO3TJISAATUCH SIK He3aKOHHE BUKPAIEHHS.
Otixe, 3BiJIbHEHHS Bijl apeIITy MOXKHA BBa)KATU MTPABOM TPETHOTO CTYTIEHS CHJIH.

Y KOHCTHUTYIIIT HAETHCS PO Te, 1[0 TPOMAJISTHITH MOJKe TIOINPIOBATH CBOI ijiei 6e3
Oymb-sikoi 1ensypu. Ile o3Hauae, 110 KOMHMIA epKaBHUN OpTaH He MOKe MEPEITKO-
auTH OYIb-KOMY OTIPUJTIOIHIOBATH IIOCh: HOPMA, 110 3a00pOoHUIa 6 BUPasKEHHS CBOIX
HOIJISIIIB, He cTasia b 4aCTUHOIO IIPaBOBOI CUCTEMU. 3BICHO, 1€ He 03HAYaE, 1[0 TPOMa-
ISTHUH MOKe 3MYCHTH Ta3eTy JIPYKyBaTH HOTO TEKCTU: KOKEH BU/IABEIlb BiIbHUI
BUPIIIyBaTH, 1110 Oy e HAPYKOBAHO y HOTO Ta3eTi, a 110 Hi. Tak, B OKpeMUX BUIIA/IKaX,
Ha TPaKTHUIl, TPOMAIASTHUH MOXKe OIMyOJiKyBaTH CBOi TOTJISIAM TUIBKH OCOOMCTO.
TaxkuMm ynHOM, HIETHCS PO MIPABO YETBEPTOTO PiBHS CUJIN.

Ipomagsinu matoth mpaBo (i, y MeBHMX KpaiHaX, 0OOB’SI30K) TOJIOCYBATH.
3BUYANHO, )KOAHUN JIep;KaBHUI OPTaH He MOKe MEPEIKOANTH TaKiil MAil: SKIO BiH
3pOOUTB I1€, TO MOPYIINTD 3aKOH. AJte 1151 3a00pPOHA CTOCYETHCS i OKPEMUX 0Ci0: Gy /1b-
XTO, XTO B OyIb-sIKUi CIOCIO TEPENIKO[KAE TPOMAISIHUHY TOJOCYBaTH, TaKOXK
nopyinye 3akoH. Lle po6uTh mpaBo ToJ0CY TPABOM IT'SITOTO PiBHSI.

Hapemiri, mpukJgagoM I[IOCTOTO PiBHS CHJIM MOKe OyTH TPaBO Ha OCBITY.
BizBigyBaHHs 1mIKoJM He TUIBKM He 3a00POHEHO, a U MiAKPIIIEHO CIeliaabHIM
n03BoJIOM. DBynb-sika BiajgHa CTpyKTypa abo Oyab-ska MpuBaTHA 0coba, 10
HAMATa€ThCsl 3aBaJINTH AUTUHI BiZIBILyBATH TITKOJIY, /i€ He3akoHHO. ba Gisbiire: 6aThb-
K1 3000B’s13aHi aTW CBOIM JITSM OCBIiTY, ajie /Il BUKOHAHHSI TaKOTO OOOB’SI3KY
noTpibHa 30BHIIIHS J0IOMOra mKijg abo momibHuX 3ak/aagiB. BiamosigHo, cucrema
OCBITH, 3a SIKy B KiHIIEBOMY paxyHKY Bi/[IIOBiZIaJibHa JIepsKaBa, B ILJIOMY 30008’ s13aHa
3a0e3MeYn Ty JOCTYITHICTD OCBITH /s iTel. [ToTpibHO 3a3HAYNTH, 1110 B MEKaX I[bOTO
PiBHSI CHJIH TTPaB He 000B’SI3KOBO, 1100 KOXKHIIT OyB 3000B’s13aHMil foromMaratu (K y
BUMA/KY 000B’sI3KY HaJ[aHHSI IOTIOMOTH 0CO0i, 1110 3HAXOUTHCST B HEOE3MEUHOMY JIJIST
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JKUTTSI CTaHi, KOJI Oe3/1islIbHICTh MOsKe YTBOPIOBATHU CKJIa/[ TAKOTO 3JI0YMHY, SIK 3a/I1-
meHHs y Hebesreni), ajie Mae OyTH IPUHAWMHI XTOCh, 3000B’I3aHUI CIPUATH
3IIIICHEHHIO JaHOTO IpaBa 0codaMu, sIKi He MOKYTh 3pOOUTH Iie CAaMOCTIIHO.

5. [lepeocmucaenns pyHaaMeHTaIbHUX NIPaB

Temep posrisiHeMO XapaKTep IpaB, sIKi Ha3WBalOTh (HyHIaMEHTATbHUME, abo
[paBaM¥ JIOANHHU, a00 KOHCTUTYIIHHUMHY, TIPaB, Ha SKUX, SIK 3a3HAYE€HO Ha TTOYATKY
1€l CTATTi, IPYHTYETHCS CydacHe IPaBOBE MUCJICHHS.

SIkmo posrysgaTi HalOiIbII TPaAWIliiHI TIpaBa, HECKJIA[HO BU3HAYUTH, IO
IIPaBO CJIyXaTH MY3WKY € IMPABOM IEPIIOTO PiBHSI, TPABO TPAIfoBaTH ad0 HaliMaTu
POGITHUKIB Y JIeTalbHiil TPOMUCIOBOCTI Ma€ APYTHil CTYIHD CUJIN, He Oy TH MOKapa-
HUM 0e3 3aKOHHOI MTiICTaBM — I1€ TIPABO TPETHOTO PiBHSI, TPABO HAa CBOOO/IY CI0BA MA€E
4eTBEPTUH CTYIiHb CUJIH, He OyTH TIOHEBOJIEHUM — IIPABO IT'SITOTO PiBHSI, Pa3oM i3
MPaBOM Ha 3/I0POBE TOBKIJLJIA, a TIPABO HA MPABOBU 3aXUCT (MPUHANMHI KOJM XTOCh
3BUHYBAYYETHCS Y TSLKKOMY 3JIOUMHI) CSTA€E MOCTOTO CTYIEHS.

TakuM 4YMHOM, TPaKTHYHA CUJIa TPaB He OOOB'SIBKOBO Y3TO/UKYETHCS aHi 3
BI/ITTOBIIHOIO i€PApPXi€io TPAaBOBUX HOPM, Y MEXKax SKOI I1i TpaBa BCTAHOBJIEH], aHi 3 ix
MOpaJIbHOIO, 4K TOJITHYHOI, iepapxicro. HopmarusHa iepapxisti 36epirae pesxuii
BILUIUB HA 4-My i, MEHINIOIO Mipolo, Ha 3-My Ta 2-My PiBHAX, OCKIJIBKU 3aXUIIEHICTH
BCTAHOBJICHOTO TPABA 3aJIEKUTH BiJ| CIIIBBIIHOIIEHHS MiXK BUIIUMU | HUSKYUME HOP-
MaMu; ajie, B iHITUX acIleKTax, Ili TPW PiBHI € BIAMIHHUMU Ta He3aJeKHUMU. K0
[IPaBO BU3HAYAETHCSI HA MOPAJTbHOMY, a00 TOJITHYHOMY, piBHiI, — Iie oxHa pid.
IepapxiuHuii piBeHb MpaBWJI, IO TaPaHTYIOTh pi3Hi TpaBa, — iHakma. PiBHi, abo
CTyTIEHi, CUJIW, PO3TJISTHYTI y JaHili cTaTTi, — IIe TPeTsd Pid, He3aJeskHa Bif[ IBOX
TToTTepeIHiX.

Sk Oyno 3a3HavyeHO BWIle, 1€ MUTAHHS TMOTPeOye OCOOIMBOI yBaru, SIKIIMO
PO3TJSAAETHCST B KOHTEKCTI MPABOBUX MPUHIMIIIB. Bifl ToyaTKy MO3UTUBHI TTPaBUJIa
BU3HAYAIOTH CUJIy KOKHOTO TTPaBa; O/[HAK SKIO B OKPEMIN CIIPaBi Cy//isl MA€ 3aCTO-
COBYBATH 3arajibHi IIPUHITMITY BiIMOBITHO /10 1X MOJIITHYHOI, 200 MOPaIBHOI, iepapxii
(TIOpiBHSITPHA OIiHKA TIOJISITAE B OMAHJIMBIi ij1el 3BaKyBaHHs TIpaB a00 TIPUHITHIIIB),
floro pilleHHsI BU3HAYAE PiBEHb 3aXUCTY, SIKUH Ma€ OyTW HaJaHuil 1[bOMY IPaBY,
BiJIHOCHO He3aJIesKHO BiJl TEKCTY 3aKOoHy. HacripaBi, Oyib-sike pillleHHsT, HaBiTh 1010
OKPEMOTO 1HIMBIyaJbHOTO TO30BY, 3aBXK/U 3aCTOCOBYE 3arajibHUU KPUTEPIH, 1110
Ma€ BUKOPUCTOBYBATHUCH TTPU BUPIIIEHH] yCiX aHATOTIYHUX Y 3aTaJIbHUX PUCAX CIIPAB.

[Ipuxsnazom Takoro jiejeryBaHHs MOBHOBAa)KEHb 1 TPY/IHOIIIB, 1110 WOTO CyIIPO-
BO/UKYIOTh, € TpaBo Ha TigHe xutyio. CremiajbHO BCTaHOBJEHEe B 0araThox
KOHCTHUTYIIiSIX, TaKe MPaBo He 3abe3ledeHe CHUCTEMOIO, sika O 03BOJISIA KOKHOMY
TPOMAISTHUHY 3/IiHCHUTH 1oT0. BOHO Juiiie 3a0X04y€e 710 TOJITUYHUX i, SKi, 1yKe
0OMeKeHO 1 3aJIesKHO Bijfl OIOKETHUX MOKJIMBOCTEH Ta 3araJbHOTO TOJITUIHOTO
KypCy, CIPHUSIOTH OyAiBHUITBY JKUTJIA JJIsI HalMEHI 3a0e3leYeHnX TPOMASH.
Takum 4uHOM, y MeKaX TO3UTUBHOI CUCTEMU T1e TIPaBO (PYHKITIOHYE 13 CUIIO0 JPYTO-
rO piBHA. AKIO X BOHO 3TaJIyETHCSI B KOHKPETHIN CITPaBi /IJIsT BUTTPABAAHHS 3aXO0Il-
JIEHHsT 9y»Ko1 OyiBii abo st OOTPYHTYBAHHSI BUMOTH TiTHOTO KUTJIa, 3BEPHEHOT /10
JiepskaBy, BOHO CTA€ TIPABOM IIIOCTOTO PiBHSA. KoJu cya/is 3a710BOJIBHSIE TT030B, BiH He
TiJIBKM BUPINIY€E iHAMBIAYyaJbHY CIpPaBy: BiH IIPONOHYE 3arajJbHUIl KPUTEpii, 1110
MoOske Oy TH 3aCTOCOBAHUII 10 BCi€l KaTeropii cripaB, aHAJIOTTYHIX JaHiil. 3BiCHO, pi3Hi
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Cy/JIi MOKYTh 3aCTOCOBYBATH Pi3Hi KPUTEPii; oJfHAK el (haKT € Juiie mpUKIaIoM
TOTO, SIK YCKJIQIHIOETHCA IIPaBOBA CUCTEMa, KOJIM IIpaBOBa IHTepIIpeTallis csarae Hail-
BUIIIMX PiBHIB i€epapxil HOPM.

Hamnpuxoian, Bepxosuuii cya Aprentiau 30608 ’s13aB Micto Byenoc- Aiipec 3a6e3-
HEYUTH TiIHUM KUTJIOM 6e3pobiTHY GifiHy KiHKY 3 AuTHHO0-iHBamizom [17]. s
TOTO, 11100 3POOUTH I1E, CY/I 3aCTOCYBAB KOHCTUTYIIIHY HOPMY, SIKa TapaHTy€ KOKHO-
MYy TIPaBO Ha TiJ{HE KUTJIO0; ajie YiITKUH 3araJlbHUi KPUTEPil, SKU BUTIJTUBAE 3 TAKOTO
pillleHHsI, TOJISITAE B TaKOMY: KO)kHa Oe3pobitHa GifHa ocoba, sika Ma€ IUTHUHY-
iHBasTizIa, Ma€ OTpUMATH BiJl CBOTO MicTa TijiHe KUTJI0. K0 O 1eil Kputepiit OyB
3aKpIIJIEHUH y 3aKOHi, HaBiTh OlJiblie, SIKIIO O BiH MOMIMPIOBABCS Ha iHINI CUTYyaIlii
HaraJIbHOI ITOTPeOH, 10ro 3acTOCYBaHHS BUMAaraio O pagnKaJIbHOI 3MiHI eKOHOMIUHUX
Ta (piHaHCOBUX TIPIOPUTETIB, HE TIJIBKUA B MEKaX MICTa, a i B yCiX MicTax i, HUMOBIpHO,
B yciil kpaini. Taki 3MiHM MOXHa BBa)KaTW CIPaBE/JIMBUMM; OJJHAK B YMOBax
KOHKYPEHIIii 6araThoX MPIOPUTETIB HEOOXITHO 3'ICyBaTH, XTO Ma€ MPaBO BU3HAYATH
CITiBBITHOIIEHHS MiXK I[IHHOCTSMHU B KOKHUM KOHKpeTHUN MOMeHT. Ile KonekTuBHE
MOJIITUYHE PIlIeHHs, TPAAUIINHO BifHECEHE 0 KOMIIETEHIIil IMOJITUYHOI BJAIW;
mpore I8 BJajia 3MyllleHa KOHKYPYBaTH i3 3araJlbHUM KPUTEPIieM, 1[0 MICTUTBCS Y
Cy/IOBOMY PIillleHHI, STKe BU3HAUAE CUJITY IPaB.

[Is1 ctaTTs He Ma€e Ha MeTi aHi 3aIPONOHYBATH TIATPUMATH UM 3MIHUTH iICHYIOUI
NPIOPUTETH, aHi 3aIePEUUTH BasKJIUBICTD IIPAB UM 3aKJUKATH CY/IU /10 X iIrHOPYBaHHSI.
MeTo0 € TPOJEMOHCTPYBATH TPAKTUYHUIN OiK 3/iiiCHEHHS MpaB, Ha MPOTHBATY
Pi3HUM KOHOTAI[isIM, SIKUX BOHU HaOyBalOTh Y paMKax IHOJITUYHOTO JUCKYPCY, IO
ChOTO/IHI TIMGOKO BKOPIHEHUH y MpaBoBiil mpobeMaruili. IIporosoneHHs mpas —
cepa moiTUYHOI i1e010Ti1, ajle BCTaHOBJIEHHS 30008 13aHb, 3[JaTHUX BTLIMTH iX Ha
IPaKTHIli, € 060B’I3KOBUM 3aBJaHHsIM 1paBa. KoJiu mpaBo Jiviie mporosioiieHe, Mu
PiZIKO MOKEMO YiTKO BU3HAYUTHU PiBEHb CUJIH, 3 IKOI0 BOHO rapaHToBaHe. Ko X, y
TOU caMuii yac, MpaBO BU3HAYATH ITI0 CUJY B IHAUBIyaJbHIN CIIpaBi HaZlaHEe CYy/IaM,
IIPOCTIP JI7IsI PO3CYAY € OCTATHBO IHUPOKUM, i BOHH MOKYTh OOMEKHUTH 00CST TPaB
ab0 BperyJoBaTH IX peasisalliio y J0CTaTHbO CKJIAIHMII Ta HEOJHO3HAUYHUI CIOCiO.
3anporoHOBaHKIA BUIIlE aHAJII3 PIBHIB CHJIN IIPaB MOKe Oy TH KOPUCHIM iHCTPYMEHTOM
JUISE KPAIIOTO PO3YMIHHSI i€l TIPOOIeMH.
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Fiéypr P. Mpo npaBa

AHoTauiqa. CtaTTio NpMCBSAYEHO aHanidy GpeHoMeHy Npae K GyHaaMmeHTa cy4acHoi
NPaBoBOi CMCTEMU. 3 TOHKM 30PY HOPMATUBHOI NPAKTUKM aBTOP KPUTUHHO NEPEOCMUC-
JIO€ iAel0 3BaXXyBaHHS KOHKYPYIOHYMX MPABOBMX NPUHLMNIB, 3anponoHoBaHy P. Anekci, i
HamMaraeTbCs MPOSACHUTU NOHATTS NPaB Y KOHTEKCTi TUX BiATIHKIB, AKWUX GaKTUYHO HabY-
Ba€E LS iged B xogj iHTepnpeTauii. Jna uporo BiH po3TawoBy€e Npasa 3a LWiCTbMa PiBHAMU
IOPUONYHOT CUN 3aNEXHO Bifg, KOHIrypaLiii kKopecnoHayo4mx 060B’A3KiB: Big HeraTme-
HOro O03BOJY, KOAW MEBHA Ajs MPOCTO He 3abOpOHEeHa (Hanpuknag, Npaso Clyxatu
My3KKy) 0,0 060B’A3Ky NEBHUX CYD’EKTIB HaAaTK JonomMory ocobi, ska 6axae 34incHUTH
NEeBHY Jjl0, ane He MoXe 3pobUTK LLe CaMOCTINHO (SIK-OT NPaBOo Ha NMPaBOBUIA 3aXUCT).
Y xoai CKpynynbO3HOro NIOM4YHOro aHanidy aBTop 4OBOAUTh, WO NPakTUyHa cuia npas
HEPIAKO He Yy3roaXyeTbCs aHi 3 iEpapxi€lo HOPM, Y pamMKax sIKOi Ui npaBa BCTAHOBJEHI,
aHi 3 iXx MOpanbHOIO 3HAYYLLICTIO, BUSIBASIIOYN B TakMil CNOCI6 CynepeyHoCTi MidXK TUMU
MOpPanbHUMN CMUCNAMN, SKUMU HAAINAIOTLCA Npasa y Cy4aCHOMY NONITUKO-NPaBoBOMY
OMCKYpPCi, Ta iCHYIOYOIO MPaKTUKOIO iX peanisawii.

KniouoBi cnoBa: npaBa, piBHi cunn, 3060B’A3aHHSA, HOpMaTUBHA CMCTEMA.

MGypr P. O npaBax

AHHoTaumsa. CtaTbsa noceslleHa aHanmdy deHoMeHa npaB kak ¢pyHOameHTa
COBPEMEHHOM NPaBoBO cucTeMbl. C TOUYKM 3pEHMS HOPMATMBHOM NPaKTUKN aBTOP KPU-
TUYECKU MEPEOCMBICNIMBAET UOEID B3BELLNBAHUS KOHKYPUPYIOLLMX MPaBOBbIX NPUHLM-
noB, NPeaoXeHHyto P. Anekcun, n NbiTaeTcsa NPOSICHUTb NOHATUE NPaB B KOHTEKCTE TeX
OTTEHKOB, KOTOpble dakTu4yeckn npuobpeTaeT aTa noes B Xxoae vHTepnpetaumn. ns
3TOro OH pa3MeLLaEeT nNpasa Ha LWEeCTU YPOBHSAX IOPUONHYECKOWN CUSlbl B 3aBUCUMOCTU OT
KOHpUrypaumm KoppecnoHAMPYIOLWMX 00S93aHHOCTEN: OT HEraTMBHOIO pas3peLLeHus,
KOrfa Hekoe OencTBMe NPOCTO HE 3anpeLLEeHO (HanprMep, NPaBo CAyLwaTtb My3biky), 40
006593aHHOCTW onpeaeneHHbIX CyObeKTOB NPEA0CTaBUTbL MOMOLLb UL, KOTOPOEe XenaeT
OCYLLECTBUTb ONpeneneHHoe OencTBMe, HO HE MOXET CAenaTtb 3TO CaMOCTOSATENBHO
(Hanpumep, NpaBo Ha NPaBOBYIO 3aWKTY). B xoae ckpynyne3Horo 1ornyeckoro aHanm-
3a aBTOP A0KAa3bIBAET, YTO NPAKTUYECKas cuia npaB 3a4acTylO0 HE COrNMacoOBbLIBAETCHA HU
C viepapxuen HoOpM, B paMkKax KOTOPOM 3T npasa YCTAHOBJIEHbI, HU C X MOPasibHOMN
3HAYMMOCTbIO, BbISIBASIS TakMM 06pa3oM MNPOTMBOPEYUS MeXAy TeEMW MOpPasbHbIMU
CMbICNiaMK, KOTOPbIMW HAAENSAOTCA NpaBa B COBPEMEHHOM MOSIMTUKO-NPaBOBOM OUC-
KypcCe, 1 CyLLLEeCTBYIOLLEN MPAKTUKOM UX peanmaaumn.

KnioueBble cnoBa: npasa, ypoBHU CUJIbl, 0683aTENbCTBA, HOPMaTMBHAsA cucTemMa.
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PO TPABA

Guibourg R. On Rights

Summary. This article analyzes the phenomenon of rights as the foundation of the
modern legal system. From the point of view of normative practice the author critically
rethinks the idea of the weighing the competing legal principles proposed by R. Alexy,
and tries to clarify the concept of right according to the different shades in which, as a
matter of fact, the idea of a right is interpreted. This effect he puts rights on the six levels
of intensity, depending on the configuration of corresponding duties: from the negative
permission when some action is simply not prohibited (for example, the right to hear
music) to the obligations of certain entities to provide assistance to a person who is
willing to take a certain action, but can not do it on their own (for example, the right to be
defended by a lawyer). During the rigorous logical analysis of the author argues that the
operative intensity of rights does not necessarily coincide with the relative hierarchy of
the legal norms by which rights are established, neither with their moral hierarchy. Thus
the author reveals the contradictions between the moral sense, which vested rights in
the contemporary political and legal discourse and practice to implement them.

Key words: rights, intensity degrees, obligations, normative system.
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