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CONSTITUTIONAL GROUNDS FOR THE REMOVAL OF JUDGES FROM
OFFICE: LITHUANIAN EXPERIENCE

Introduction

egulating the setup of the state branches of power, national constitutions define

the key elements of the judiciary: the fundamentals of its powers, guarantees of its

independence, and the basic principles governing the career of judges inter alia
in appointment and release from office. When ordinarylegislation is chosen to define these
principles, this often leads to imperfections of the legal regulation chosen by the legislator.
Itisin these cases that the Constitutional Court, and sometimes international courts, such
as the European Court of Human Rights (ECHR), and, in the case of the Member States
of the European Union — the Court of Justice of the European Union (CJEU) - become
the arbiters in deciding questions of the independence of the judiciary. The courts have
to deal with specific issues of the judicial career, and removal of judges from office is one
of the most difficult questions — as they have to be the arbiter for judicial institutions.

The constitutional doctrine of the independence of the judiciary is widely developed by the
constitutional courts and this often raises questions as to whether it adequately reflects the
provisions and principles of the Constitution, and whether the idea of a living constitution does
not also imply that the same expressis verbis Constitutional provisions will be interpreted
differently from time to time.

The guarantees of the independence of the judiciary have been extensively analysed in the
doctrine of the Constitutional Court of Lithuania (hereafter referred to as the Constitutional
Court) and are at the centre of the Constitutional Court’s Ruling of 15 April 2022." In this ruling,
in addition to summarising the provisions of constitutional doctrine, the Constitutional Court
also formulated new constitutional provisions that, apart from stimulating the debate on the
relationship between two important constitutional institutes of termination of judicial mandate —

the removal of a judge from office on the grounds that he discredited the judicial office (1) and the
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removal of a judge through impeachment (2), raises many questions on interpretation of their
content and prospects of their application. This ruling provides also an opportunity to discuss
a broader approach to the fundamental guarantees of the independence of a judge administering
justice and the constitutional provisions which have to ensure that the dismissal/removal
of judges is not used as an instrument in political populist processes.

I. Independence of the court and the judge as a pre-condition
for the administration of justice

The independence of the judiciary is an essential element of the rule of law, the fundamental
building block of a democracy.’> The concept of the courts, the judiciary, the principle
ofindependence and its historical significance date back to the 18th century.* The independence
of the judiciary is an important guarantee of the separation of powers and the system of checks
and balances, it is of particular importance to international organisations, such as the United
Nations, the Council of Europe, and others. Many documents and studies of international
organisations have been dedicated to the analysis of the principles of judicial independence.’

The specificities of the national legal system determine certain distinctive features of the
judiciary, inter alia, guarantees of independence. To analyse these guarantees, it is relevant to look
into the doctrine of independence of courts, developed, inter alia, in the jurisprudence of the

* Some of the issues raised in this ruling of the Constitutional Court of Lithuania have been examined
in: Birmontiené, Toma. Guarantees of independence of judges and grounds for dismissal (removal)// Vilnius
University Open Series: Kelyje su konstitucija: recenzuoty moksliniy straipsniy rinkinys. Vilnius: Vilniaus
universiteto leidykla, 2022, p. 12-32.

*The doctrine of the independence of judges and the courts has been extensively addressed in scholarly
doctrine, inter alia, in the works of A. Barak, such as: A. Barak The Judge in a Democracy. Princeton
University Press. 2006; Regulating Judges. Beyond Independence and Accountability / edited by Richard
Devlin, Adam Dodek. — Cheltenham: Edward Elgar Publishing, 2016. Challenged Justice: In Pursuit
ofJudicial Independence / edited by Shimon Shetreet, Hiram Chodosh, Eric Helland. — Leiden; Boston:
Brill/Nijhoff, 2021 ant other.

* It should be noted that Montesquieu in De Lespirit des Loix (1748) founded the doctrine of the
separation of powers in a state, including the judiciary. In English law, the principle of the independence
of the judiciary is derived from a provision in the 1701 Act of Settlement, which limited the monarch’s
power to remove judges from office. The historical origins of judicial independence can also be traced
back to the 1787 U. S. Constitution, which enshrines the principles of separation of powers, i.e., the
so-called checks and balances.

* Adopted, inter alia, by the General Assembly of the United Nations on 29 November 1985 and 13
December 1985. Resolutions Basic Principles on the Independence of the Judiciary (40/32 and 40/4146);
Recommendation of the Committee of Ministers of the Council of Europe on Judges: Independence,
Efficiency and Responsibilities, CM/Rec(2010)12; Studies by the European Commission for
Democracy through Law (Venice Commission), Report on the Independence of the Judicial System. Part I:
The Independence of Judges (12-13 March 2010) (CDL-AD(2010)004); Report On the Rule of Law
(25-26 March 2011) (SDL-AD(2011)003); Draft Report on the Freedom of Expression of Judges
(CDL (2015)025); Venice Commission opinions: On Amendment to the Act of 25 June 2015 on the
Constitutional Tribunal of Poland (CDL-AD(2016)001); On the Act on the Constitutional Tribunal
(14-15 October 2016) (CDL-AD(2016)025); Compilation of Venice Commission Opinions, Reports
and Studies on Constitutional Justice of 1 July 2015 (CD-PI(2015)002).
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Court of Justice of the European Union ¢ and the European Court of Human Rights,” because
the issues being deliberated often stem from both national and global trends affecting the
independence of the judiciary.

The independence of the court and of the judge are related concepts; only with a guaranteed
independence of the court and the judge an independent court, as a fully-fledged independent
judiciary, becomes possible. Without the independence of the judge, there will be no independent
court and vice versa. Despite being closely linked and inseparable, the concepts of independence
of judges and independence of courts can be interpreted independently. In interpreting the
content of the principle of the independence of courts, the objective and subjective aspects
of independence may be distinguished.® Since the principle of independence of courts cannot
be implemented without a system of appropriate guarantees, external and internal guarantees
of the principle of the independence of courts may be identified. The CJEU derives the principle
of the independence of courts from the provisions of European Union law,’ first of all from its
judgment of 24 June 2019 in European Commission v. Poland.'’ where it invokes upon the
previously developed jurisprudence'' and interprets it as the courts’ external and internal
guarantees of independence,'* highlighting the importance of the guarantees of the independence
and impartiality of courts and judges.

¢ For instance, judgment of the Court of Justice of the European Union of 27 February 2018 in C-64/16
Associacao Sindical dos Juizes Portugueses (EU:C:2018:117); the judgment of the Court of Justice of the
European Union of 25 July 2018 in C-216/118 Minister for Justice and Equality (PPU.EU:C:C:2018:586);
the judgment of the Court of Justice of the European Union (Grand Chamber) of 24 June 2019
in C-619/18 Commission v Poland; the judgment of the Court of Justice of the European Union of §
November 2019 in C-192/18 Commission v Poland.

7 See, inter alia, the judgment of the Grand Chamber of the European Court of Human Rights of 1
December 2020 in Gudmundur Andri Astrddsson v. Iceland, application Ne 26374/18; the judgment of the
Grand Chamber of 15 December 2015 in Baka v. Hungary; judgment of the European Court of Human
Rights of 28 October 1999 in Wille v. Lichtenstein; judgment of the European Court of Human Rights of 22
November 1995 in Bryan v. United Kingdom.

8 An objective aspect is the requirement for a competent court; the subjective aspect is understood as an
individual’s right to have his or her rights and freedoms defended by an independent judge, because
only an independent court and judge can defend them properly. For more details, see: European
Commission for Democracy through Law (Venice Commission) Compilation of Venice Commission
Opinions, Reports and Studies on Constitutional Justice of 1 July 2015 (CD-PI(2015)002); Report on the
Independence of the Judicial System Part I: The Independance of Judges (CDL-AD92010)004.).

? Inter alia, Articles 2, 19 of the Treaty on the European Union, Charter of Fundamental Rights of the
European Union (Article 47).

1% Judgment of the Court of Justice of the European Union of 24 June 2019 in C-619/18 European
Commission v Poland (independence of the Supreme Court).

" Inter alia, Judgment of the Court of Justice of the European Union of 27 February 2018 in C-64/16
Associacao Sindical dos Juizes Portugueses (EU:C:2018:117); Judgment of the Court of Justice of the
European Union of 25 July 2018 in C-216/118 Minister for Justice and Equality (EU:C:2018:586).

2 In the case-law of the Court of Justice of the European Union, external guarantees of judicial inde-
pendence are understood as the requirement that the court concerned shall exercise its functions wholly
autonomously, without being subject to any hierarchical constraint or subordinated to any other body
and without taking orders or instructions from any source whatsoever, thus being protected against
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The Constitutional Court of the Republic of Lithuania (Constitutional Court) has developed
a broad doctrine of the independence of courts and judges, whereunder the guarantees of the
independence of the judges and the courts are regarded as mutually inclusive." The independence
ofjudges and courts is not a privilege, but one of the most important constitutional duties of the
judge and the court."* The Constitutional Court has formulated the official constitutional
doctrine of the judicial independence in a series of rulings and decisions.'” The system
of guarantees for the independence of the courts and the judge has been developed by interpreting,
inter alia, the provisions of the Preamble to the Constitution, Articles S, 30, 31, 109, 112, 115,
116 as well as Articles 52 and 135 of the Constitution.'®

In the doctrine developed by the Constitutional Court of Lithuania, the inviolability of the
judicial office, including the grounds for dismissal (removal) of a judge, is understood as one of the
main components of the principle of the independence of judges.'” The independence and
impartiality of the court is a fundamental guarantee of human rights and freedoms, a prerequisite
for a fair trial, and a condition of confidence in the court,'® judges have a guaranteed inviolability

external interventions or pressure liable to impair the independent judgment of its members and to in-
fluence their decisions (cf. (Judgment of the Court of Justice of the European Union of 24 June 2019
in C-619/18 European Commission v. Poland (Independence of the Supreme Court), p. 72). The
internal guarantees of judicial independence is linked to impartiality and seeks to ensure that an equal
distance is maintained from the parties to the proceedings and their respective interests with regard
to the subject matter of those proceedings. That aspect requires objectivity and the absence of any interest
in the outcome of the proceedings apart from the strict application of the rule of law, without calling
into question the judge’s independence and impartiality (CJEU, 2019 Judgment of the European Court
of Justice in C-619/18 European Commission v. Poland (Independence of the Supreme Court), 24
June 2019, p. 73).

'3 Inter alia, Constitutional Court Rulings of 21 December 1999, 22 October 2007, 29 June 2010.

All acts of the Constitutional Court of the Republic of Lithuania are available in Lithuanian and English
at www.Irkt.It.

"4 The fact that the independence of the judge and the courts is not a privilege, but one of the most important
duties of the judge and the court, deriving from the individual’s constitutional right to have an independent
and impartial arbitrator of disputes, is an important doctrinal provision that has been reiterated several
times in the acts of the Constitutional Court, infer alia, in rulings of the Constitutional Court of 6
December 1995, 21 December 1999, 9 May 2006, 15 April 2022.

'S Inter alia, the Constitutional Court’s Rulings of 22 December 1994, 21 December 1999 and 21
December 1999. Decisions of 28 March 2006, 9 May 2006, 15 April 2022; judgments of 15 May 2009, 16
May 2016.

16 The Constitution of the Republic of Lithuania 1992 (as amended) available at https://Irkt.1t/en/
about-the-court/legal-information/the-constitution/192.

'7 The Constitutional Court has repeatedly emphasised that one of the guarantees of the independence
of ajudge, as enshrined in the Constitution, is the security of a judicial office (inter alia, Rulings of 6
December 1995, 9 May 2006, 2 September 2020 and 15 April 2022).

'8 The principle of the independence of courts and the judge as a prerequisite for the protection of human
rights and freedoms has been developed in many Constitutional Court acts and has remained one
of the key objectives of the independence of judges and the courts. In its ruling of 28 May 2008, the
Constitutional Court, inter alia, interpreted this provision as meaning the duty of the judge and the
courts arising from the right guaranteed by the Constitution (inter alia, Article 109(2) thereof, as well
as Article 30(1) thereof) to every person who considers that his or her rights or freedoms are being
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of the judicial office, which is understood as an essential constitutional condition for the
administration of justice."” The independence of the judiciary can be understood as encompassing
both the independence of the court as a judicial institution and the independence of the judge.

The doctrine developed by the Constitutional Court distinguishes, inter alia, the following
aspects of the guarantees of the independence of the judge and the courts: the institutional and
financial independence; the procedural independence of judges; the immunity of judges; the material
and social guarantees of judges; the inviolability of the judicial office, of which the guarantee of non-
dismissal of a judge from office is one of the essential elements.

Il. Guarantees of the inviolability of the judicial office. Judicial Council

As one of the key guarantees of the independence of the judge, the inviolability of the judicial
office, determines not only the continuity of judicial career, but also the fact that judicial mandate
can be interrupted (terminated) on various constitutional grounds. It should be noted that the
jurisprudence of the European Court of Human Rights, as well as that of the Court of Justice
of the European Union, has interpreted the principle of the irremovability of judges from judicial
office as deriving from the principle of judicial independence, which is inherent in the rule of law,
and that the freedom of the judges from any external interference or pressure requires a series
of guarantees which help to protect the person who has a task of adjudicating in a dispute, such
as the guarantees against removal from office;* judges may be removed from office in accordance
with the appropriate procedures if they are no longer fit for office, inter alia, because of a serious
misconduct.”

In the ECHR jurisprudence, the principle of the independence of the judge and the courts
is understood as being closely linked to due process and other rights protected by the Convention,
inter alia, the right of access to court in the process of appointment and removal of judges inter
alia Grand Chamber judgment in the case of Gudmundur Andri Astrddsson v. Iceland8 from 2020%
(problems that threatened the independence of the judiciary concerning the violations of the
Convention Rights in a process of judicial appointments); Xero Flor w Polsce sp. z 0.0. v. Poland®
(in this case the ECHR dealt with a complaint concerning the alleged invalidity of the
appointment of a Constitutional Court judge); Reczkowicz v. Poland** (the ECHR found that
the procedure for appointing judges had been unduly influenced by the legislative and executive

powers).

violated to have an impartial arbitrator to resolve the legal dispute on the merits, in accordance with
the Constitution and law.

' Inter alia, the Constitutional Court rulings of 9 May 2006, 2 September 2020 and 15 April 2022.

2 Inter alia, par. 64 of the judgment of the CJEU of 25 July 2018 in C-216/18 PPU Minister for Justice
and Equality.

2 Inter alia, paragraph 76 of the CJEU’s judgment of 24 June 2019 in C-619/18 (Commission v Poland).
22 Gudmundur Andri Astradsson v. Iceland [GC], no. 26374/18, 1 December 2020.

 Xero Flor w Polsce sp. z 0.0. v. Poland, no. 4907/18, 7 May 2021.

** Reczkowicz v. Poland, no. 43447/19, 22 July 2021.
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In the jurisprudence of the ECHR the protection of the independence of the court is essential
in the process of the release of the judge from his office inter alia Oleksandr Volkov v. Ukraine.
In the case Gumenyuk and Others v. Ukraine ECHR found that the right of access to a court was
a fundamental procedural right for the protection of members of the judiciary.

In the most recent ECHR Grand Chamber judgment Grzeda v. Poland®® the European Court
of Human Rights clarified that judicial independence had to be understood in an inclusive
manner and apply not only to a judge in his or her adjudicating role, but also to his or her other
official functions that were closely connected with the judicial system. The premature termination,
following a legislative reform, of a judge’s term of office as a member of the National Council
of the Judiciary (NCJ, Poland) was found as being a violation of Article 6 § 1 of the Convention.
Hence in the recent jurisprudence of ECHR the role of independent self-governing judicial
institutions is highlighted as an important guarantee of judicial independence.

In the jurisprudence of the Constitutional Court of Lithuania the interpretation of the
constitutional guarantees of the independence of the courts and the judge are widely developed.
The Constitutional Court emphasises that the laws establishing the procedure for the appointment,
promotion, transfer, or dismissal of judges, i.e., regulating issues of a judicial career, may not violate
the principle of the independence of the courts and the judge.”” The inviolability of the judicial
office is also one of the fundamental constitutional guarantees of the independence of judges,
construed in the abovementioned Constitutional Court’s ruling of 15 April 2022.

In Lithuania, the duration of judicial office is varied also due to the specificities of the judicial
system. Only justices of the Constitutional Court have a constitutional tenure of 9 years,*® while
judges in other jurisdictions can serve until the age of 65, this age limit is regulated by an ordinary
law — the Law on Courts.*® The Constitutional Court has implicitly considered such an age limit
for the judicial career, inter alia, in the formulation of the doctrine of the extension of the powers
of ajudge of an ordinary court beyond the age of 65 and has acknowledged the discretion of the
legislator to set the age limits for the exercise of the judicial mandate.*

The appointment and dismissal of the judges of the courts of general jurisdiction and
administrative courts (except for removal through impeachment) is carried out by the special
statutory judicial authority provided for in Article 112(S) of the Constitution. The Law on Courts®
regulates the procedure and competence of the constitutional institution of self-government

> QOleksandr Volkov v. Ukraine, no. 21722/11, 9 Janury 2013.

2% Grzeda v. Poland [GC], no. 43572/18, 15 March 202.2

*7 Inter alia, Ruling of the Constitutional Court of Lithuania of December 1999.

2 Constitution of the Republic of Lithuania, Article 103 (Part 1). https://Irkt.It/en/about-the-court/
legal-information/the-constitution/192.

?» Article 57(1) of the Law on Courts of the Republic of Lithuania, published in the Official Gazette
of the Republic of Lithuania, 1994, no. 46-851, i.c. no. 0941010ISTA000I-480; new wording of the Law
as of 1 May 2002: no. IX-732, 24.1.2002, Official Gazette of the Republic of Lithuania, 2002, no. 17-649
(20 February 2002).

3% Ruling of the Constitutional Court of Lithuania of 9 May 2006.

3! Section III of the Law on Courts, Judicial Council.

1/2022 Oinocodia npasa i 3aransHa TeopiA npasa  I1SSN 2227-7153 127



Toma Birmontiene

of the judiciary, the Judicial Council, which is composed exclusively of judges. The Judicial Council
is seen as an exceptional institutional guarantee of judicial independence, and its role has been
highlighted in the Constitutional Court’s Ruling of 15 April 2022, giving it exclusive rights
in matters of judicial career.

The role of the Judicial Council, as the guarantor of the independence of the judiciary, has
become even more significant in the matter of dismissal of judges, since, as the Constitutional
Court notes, neither the President of the Republic, having sought advice from the Judicial Council,
nor the Parliament (Seimas), when dealing with the removal of a judge, can re-examine the issue
as to whether a judge (has not) committed a certain action (conduct) and if such action has
discredited the judicial office. In its ruling of 15 April 2022 Constitutional Court stressed that
if “the President of the Republic or the Seimas could re-examine whether a certain act/conduct
of ajudge has been committed and whether such action/conduct discredited the judicial office,
they would be assuming or usurping the constitutional powers of a special judicial institution.
At the same time, this would mean that the special judicial body referred to in Article 112(5)
of the Constitution, which is established on a purely professional basis, is not a counterweight
to the President of the Republic and the Seimas, which are the political bodies of the State, in the
formation of the judiciary; such an interpretation would also be incompatible with the
constitutional principle of the independence of judges and courts, the balance of powers of the
State enshrined in Article 5 of the Constitution, and with the constitutional principles of the
separation of powers and responsible governance.”*

Thus, the judicial self-government authority — Judicial Council takes on a much broader role
of protecting the guarantee of the inviolability of the judicial office, which brings it closer to the
role of a quasi-judicial authority, whose decisions can be appealed to the courts. The right to apply
to the court for redress of violated rights is regarded as absolute in the doctrine of the
Constitutional Court® and is also a fundamental guarantee of the inviolability of the judicial office.

The termination of judicial mandate is a process initiated and, to a certain extent, carried out
by political institutions, and it is, therefore, of utmost importance that the Judicial Council,
in accordance with the requirements of due process, remains independent when approving
or disapproving the opinion of the President of the Republic at the time of initiation of the
removal of a judge, as this institution becomes an essential guarantee of the inviolability of the
judicial office, which protects judges from the termination of their powers driven by political,
populist motives.

It should be noted that the Judicial Council, as an important institutional guarantee of the
independence of judges, does not have the power to decide on the appointment and dismissal
of justices of the Constitutional Court. The appointment and dismissal of the President and
justices of the Constitutional Court is different from that of judges of other judicial systems

3 Ruling of the Constitutional Court of Lithuania of 15 of April of 2022.
3 Ruling of the Constitutional Court of Lithuania of 30 June 2000.
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(Article 103(1), (2) of the Constitution), the self-governing body of the judiciary, the Judicial
Council, is not involved in their appointment (or removal through impeachment).>*

lll. Constitutional grounds for termination of judicial mandate
(removal from office, impeachment)

The constitutional principle of inviolability of the judicial office also implies that a judicial office
may be terminated on various constitutional grounds. The list of grounds for dismissal of judges
(i.e. termination of office), as enshrined in the Lithuanian Constitution, is exhaustive and cannot
be extended by laws or other legal acts.** The Constitution does not mention expressis verbis
administrative courts, but judges of these courts are subject to constitutional guarantees
ofindependence of judges similar to those applicable to judges of courts of general jurisdiction,*
with the exception of removal through impeachment proceedings. According to the Constitution,
the courts exercising judicial power in Lithuania are part of several judicial systems.?”

The Constitutional Court has developed the doctrine of guarantees of inviolability of the
judicial office by deciding, inter alia, on the compliance with the Constitution of the decrees of the
President of the Republic and resolutions of the Seimas (parliament) (as well as on the
compliance with individual provisions of the European Convention on Human Rights), whereby
judges were dismissed from office on various grounds, such as, where a judge of the Supreme
Court has been dismissed from the judicial office of the Supreme Court on the grounds of his
appointment as a justice to the Constitutional Court,*® where the President of the Supreme
Court has not been dismissed by a resolution of the Seimas at the end of his tenure as a President
of this Court,* when a judge was improperly dismissed from the position of Chair of the Civil
Division of the Supreme Court,” when a judge appointed as a regional court judge for S years
was dismissed at the end of that term,*' the dismissal of judges from the office of Chairman of the
regional court and district courts on the grounds of discrediting the judicial office,* and the

* Ruling of the Constitutional Court of lithuania of 2 June 200S.

3 Inter alia Ruling of the Constitutional Court of 27 of November 2006.

36 Ruling of the Constitutional Court of 9 of May 2006.

37 The Constitutional Court has distinguished between three systems that currently exist under the
Constitution and the law in Lithuania: 1) the Constitutional Court exercises constitutional judicial
review; 2) the Supreme Court of Lithuania, the Court of Appeal of Lithuania, regional and district
courts referred to in Article 111(1) of the Constitution form the system of courts of general compe-
tence; 3) according to Article 111(2) of the Constitution, specialised courts may be established to hear
administrative, labour, family and other categories of cases — at present, one system of specialised
courts, namely administrative courts, is established and operates by law, and consists of the Supreme
Administrative Court of Lithuania and the administrative district courts (inter alia, Constitutional Court
rulings of 13 December 2004, 16 January 2006, 15 April 2022).

* Ruling of the Constitutional Court of 2 of June 2005.

3 Decision of the Constitutional Court of 15 of May 2009.

* Ruling of the Constitutional Court of 2 of September 2020.

#! Inter alia Ruling of the Constitutional Court of 20 of December 2007.

# Rulings of the Constitutional Court of 16 of January 2007;16 of December 2007.
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dismissal of judges of the Supreme Court and the Court of Appeal on the grounds that they have
discredited the judicial office.”

The right of a judge to apply to the court to challenge the lawfulness of his/her removal, as one
of the fundamental guarantees of the inviolability of the judicial office and independence of judges,
has been extensively analysed by the Constitutional Court in its ruling of 27 November 2006,
underlining the absolute nature of such a right.**

One of the first cases of constitutional justice (Constitutional Court Ruling of 22
December 1994),* which analysed the statutory implications of the dissolution of the Supreme
Court and the change of its functions because of the judicial reform, is also important for the
development of the doctrine of the termination of the judicial office. As the Constitutional Court
has pointed out, the consequences of (i) the dissolution and (ii) the change in the functions
of the Supreme Court in the course of the judicial reform are not the same, and therefore, their
legal implications in the area of the termination of tenure of the judge are also different; the
consequences have to be based on the guarantee of the duration of the tenure of the judge, which
is the only way of safeguarding the principle of independence of judges.

The constitutional grounds for the termination of the judicial office (including the appointment
procedure) vary not only between different judicial systems, but also within the same judicial
system, i.e,, the courts of general jurisdiction.* The Presidents and judges of the Supreme Court
and the Court of Appeal are worth to be mentioned separately; the procedures for their
appointment and dismissal, as laid down in the Constitution, are more complex.*’ The procedure
for the appointment and dismissal of the President and justices of the Constitutional Court
is also different, and they can only be dismissed before the end of their tenure through
impeachment proceedings.*

IV. Dismissal from office on the grounds of Article 115(5) of the Constitution —
discreditation of the judicial office

The Lithuanian Constitution provides for different grounds for dismissal of judges in cases
where a judge’s conduct warrants dismissal without his or her express will, namely when his or her

# Ruling of the Constitutional Court of 15 of April 2022.

* Ruling of the Constitutional Court of 27 of November 2006.

In this ruling, the Constitutional Court stressed that under the Constitution, a judge, as well as any
other person who believes that he/she has been unjustly, unlawfully dismissed from his/her office,
has the right to seek redress for the violation of his/her right before a court; this right is absolute and
may not be limited or denied.

* Ruling of the Constitutional Court of 22 of December 1994.

*1t should be noted that, according to the Law on the Judiciary, the appointment and dismissal of judges
of general competence of the regional and district courts and of judges of administrative courts of all
levels is decided by the President of the Republic, on the advice of the Council of Continuation. The
Constitution does not specify the issues of their appointment and dismissal.

¥ According to Article 112(2) of the Constitution, the judges of the Supreme Court shall be appointed
and dismissed by the Seimas on the recommendation of the President of the Republic; according
to Article 112(3), the judges of the Court of Appeal shall be appointed and dismissed by the Seimas
on the approval of the President of the Republic.

* The Constitution of the Republic of Lithuania (Articles 74, 108).
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performance as a judge (not only in professional sense) is evaluated negatively. Judges of general
competence, with the exception of the judges and Presidents of the Supreme Court and the
Court of Appeal, and judges at all levels of the administrative courts may be dismissed only
under Article 115 of the Constitution - if their behaviour discredits their position as judge (S) and
(6) — upon the entry into effect of a court judgment convincing them.

Worth noting that the constitutional ground for dismissal of judges if their behaviour discredits
the judicial office is seen as the most severe measure of disciplinary liability, covering not only
the conduct of a judge by which the judicial office has been discredited during the exercise of his
or her judicial mandate, but also such conduct which discredits the judicial office not in relation
with the exercise of his or her judicial office; no exhaustive list of such actions (conduct) can
be established, each action of a judge must be subject to a comprehensive assessment by the
judicial self-government body (Judicial Council), and it may be applied without waiting for
a conviction by the court, provided that the act is the subject of a pre-trial investigation.*’ This
ground for removal of a judge may also coincide with the constitutional grounds for impeachment,
as the actions of a judge (or a President) of the Supreme Court and the Court of Appeal may
be considered both as a discrediting act against judicial office and as a possible gross violation
of the Constitution or violation of the oath.

Although the fact that the Presidents and judges of the Supreme Court and the Court
of Appeal may be dismissed on the basis of Article 115(5) of the Constitution — if their behaviour
discredits the judicial office — was already stated by the Constitutional Court in its ruling of 9
May 2006, when it dealt with other issues related to the inviolability of the judicial office, the
relationship between the above-mentioned grounds of the termination of a judicial tenure was
not revealed in the former or subsequent acts of the Constitutional Court. Thus, in the case
of constitutional justice of 15 April 2022, the Constitutional Court was confronted with the
need to clarify the question of the relationship between these constitutional grounds for the
termination of judicial mandate in the context of the question of the constitutionality of the
relevant Presidential Decrees and Parliamentary resolutions on the dismissal of the judges of the
Supreme Court and the Court of Appeal. Unfortunately, this attempt by the Constitutional
Court has not been fully successful.

The Constitutional Court’s ruling of 15 April 2022 definitively confirmed the established
practice of dismissing judges of the Supreme Court and the Court of Appeal without
impeachment on the basis of Article 115(5) of the Constitution.

The procedure for dismissing a judge on the basis of Article 115 of the Constitution is simpler,
although in respect of judges of the Supreme Court and the Court of Appeal such dismissal
is subject to the approval of Parliament and the President of the Republic. However, the required

# Although at the initial stage of the development of the constitutional doctrine, in the interpretation
of the concept of ‘act discrediting judicial office’, its content was related to the professional activity
ofajudge, later, inter alia, in the ruling of the Constitutional Court on 27 November 2006, this wording
began to be interpreted as including activities which are not related to the office of a judge, “judges must
also be subject to extremely high ethical and moral standards and must have a good repute beyond reproach.”
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majority in the Parliament is lower,* and the consequences of such a dismissal do not entail the
more severe consequences of impeachment proceedings.” The dismissal of such judges based
on Article 115(5) - if their behaviour discredits the judicial office- does not involve the
Constitutional Court, which is in the impeachment process is obliged upon the request of the
Parliament to present a conclusion whether the concreate actions (or omission to act) of the
certain judge are in conflict with the Constitution. The only safeguard is the Judicial Council, the
decision whereof, as mentioned already, is binding upon the political institutions. However, it is
questionable whether the judicial self-governing institution will in all cases be able to withstand
some possible political pressures. Apparently, in the context of impeachment proceedings, the
Constitutional Court represents such a safeguard.

It is likely that in the future, the Presidents and judges of the Supreme Court and the Court
of Appeal, who may undergo an impeachment procedure, will be dismissed from office based
on the doctrine developed by the Constitutional Court on 15 April 2022, if their behaviour
discredits judicial office based on Article 115(5) of the Constitution. This ground, which competes
with, and often encompasses, the grounds for impeachment, is likely to become the main way
for refraining from opening a complex impeachment process, by relying instead on the advice
ofa special judicial bodyj i.e., the Judicial Council. The Constitutional Court, without saying that
impeachment is not necessary in this case, hasleft it to the discretion of politicians, (Parliament)
without establishing clear criteria as to when impeachment as a ground for the termination
of a judicial office is a necessary and constitutionally binding imperative for the termination
of judicial office.

Therefore, considering the reasoning presented by the Constitutional Court in this ruling
it could be assumed that the impeachment process applicable to judges can only become
an exceptional ground for the removal of the President of the Constitutional Court and the
justices from their positions, as the constitutional provisions of the Article 115 to them are not
applicable.

Impeachment as an exceptional constitutional ground for the removal of a judge

As mentioned above, impeachment, due to the current trends in constitutional doctrine, can
be seen as an alternative procedure for the removal of the Presidents and judges of the Supreme

50 In the event of the dismissal of a judge of the Supreme Court and the Court of Appeal (or the
approval of the Seimas for such dismissal) under Article 115(5) of the Constitution, the Seimas shall,
in accordance with the relevant provisions of the Statute of the Seimas, pass a resolution by secret
ballot, which shall be adopted by a majority of the members of the Seimas present at the meeting. In the
case of impeachment, such a resolution shall require a 3/5 majority vote of all the Seimas members.

! Impeachment as a process of removing a judge from office involves not only more complex pro-
cedures but also more strict consequences. Even after the amendment of the Constitution in 2022,
the consequences for a person removed from office by impeachment are much more severe, with
a corresponding 10-year period of disqualification from holding a certain position, than for a person
removed from office on the basis of the provisions in Article 115 (5) of the Constitution. In this case,
he or she does not fulfil the requirement of good repute for a certain period of time.
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Court and the Court of Appeal, while the procedure for the dismissal of the justices of the
Constitutional Court remains exceptional. In the Constitutional Court’s acts, the constitutional
doctrine of impeachment has been formulated in the context of the disclosure of the issues of the
constitutional responsibility of politicians — the President of the Republic, and members of the
Seimas (parliament).*? It has not been applied to judges.

Impeachment is a specific form of constitutional liability, including the removal of the highest
state officials from constitutional duties. This constitutional institution, having originated
centuries ago, remains relevant today and raises many questions regarding its legal or political
origin. The constitutions of many states consolidate certain elements of impeachment; however,
the chosen impeachment models can differ and could be closer to the political or legal
constitutional framework that determines the role of the (constitutional) courts.

Under Lithuanian constitutional provisions, the Lithuanian impeachment model is the
European one. Although the elements of the constitutional doctrine of impeachment were
started to be developed as early as in the ruling of 11 March 1999 and the Constitutional Court
described impeachment as one of the measures for the self-protection of civil society, the official
doctrine was largely formulated by the Constitutional Court in its ruling of 25 May 2004 and
was significantly developed later in the ruling of 5 September 2012. Various aspects of the
constitutional concept of impeachment were also revealed in other acts of the Constitutional
Court:

Asarule, impeachment is applied to a certain limited circle of subjects exercising constitutional
duties and is carried out as special procedure, which is not identical to traditional legal procedure.
There is also the question of the closely intersecting areas of politics and law in the application
of this constitutional institution.>*

Impeachment as the strictest form of constitutional liability in the official constitutional
doctrine developed by the Constitutional Court of the Republic of Lithuania is described
as a form of public democratic control, as one of the self-protection measures of the national
community — the civil nation, and a means of self-defence from those highest state officials who
ignore the Constitution and law, so that they are prohibited from holding the respective office
once they have failed to fulfil their constitutional obligations.

The application of the constitutional sanction of removal from office can be imposed in respect
of the persons specified in Article 74 of the Constitution. Article 74 of the Constitution

32 Inter alia Rulings of the Constitutional Court of 25 of May 2004; S September 2012; Conclusions
of 27 of October 2010; 31 of March 2004; June 3 of 2014; 19 of December 2017.

53 Inter alia, in the Conclusion of 31 March 2004, rulings of 15 April 2004 and 24 February 2017, the
conclusions of 27 October 2010, 3 June 2014, 19 December 2017 and 22 December 2017, also the
decision of 10 May 2016 of the Constitutional Court.

5*The relevance of the constitutional institution of impeachment has become more apparent in recent
times, as fight against the corruption of the highest state officials has been of particular concern.
In particular, an analysis of the application of impeachment with regard to the presidents of states
inevitably raises the question of whether impeachment is a legal or purely political measure.
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of Lithuania provides that the President of the Republic, the President and justices of the
Constitutional Court, the Presidents and judges of the Supreme Court and the Court of Appeal,
as well as any members of the Seimas (parliament), if they grossly violate the Constitution
or breach their oath, or are found to have committed a crime, may be removed from office or have
the mandate of a member of the Seimas revoked by a 3/5 majority vote of all members of the
Seimas. This is conducted according to the procedure of impeachment, as established by the
Statute of the Seimas.

The constitutional grounds for impeachment — a gross violation of the Constitution, a breach
of the oath of office or the commitment of a crime — are expressis verbis outlined in Article 74
of the Constitution. The Constitutional Court has more than once held that a breach of the oath
of office is at the same time a gross violation of the Constitution; and a gross violation of the
Constitution also entails a breach of the oath of office.

In its ruling of 25 May 2004, the Constitutional Court interpreted the Constitution to the
effect that a person removed from office through impeachment procedure is barred in the future
from taking up any office that, under the Constitution, requires taking the oath, including the
office of a member of the Parliament. This principle was changed after amending the Constitution
in 2022. Under that constitutional amendment (of Article 74), a person who has been removed
from office or whose mandate of a member of the Seimas has been revoked by the Seimas under
impeachment proceedings for a gross violation of the Constitution or a breach of the oath may
take office that is specified in the Constitution and the commencement of which is, under the
Constitution, linked with taking the oath provided for in the Constitution if not less than ten
years have passed from the decision of the Seimas by which the person was removed from office
or his or her mandate of a member of the Seimas was revoked.

Thus, impeachment is a much more complex procedure for the removal of a judge, with more
possibilities to challenge such removal; the involvement of the Constitutional Court in this
process should provide more protection against politically biased decisions. Considering that
due to current trends in constitutional doctrine impeachment is regarded more like an alternative
procedure for the removal of the Presidents of the Supreme Court and the Court of Appeal and
of judges, and the provisions of Article 115 (5) of the Constitution have become the main ground
for the dismissal of judges, it is likely that impeachment will eventually become only a theoretical
option for the removal of a judge, despite the rich constitutional doctrine of impeachment that
has been developed in relation to the constitutional responsibilities of the President of the
Republic and members of the Seimas (parliament).

Some conclusions

According to the doctrine of the Constitutional Court, the independence and impartiality
of the court is an essential guarantee of human rights and freedoms, a prerequisite for a fair trial
and confidence in the court. The independence of the judiciary is understood as encompassing
both the independence of the court as a judicial institution and the independence of a judge.
One of the most important guarantees of the independence of a judge is the security of the
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inviolability of the judicial office, which not only determines the continuity of judicial career, but
also means that the judge’s tenure may be terminated on a number of different constitutional
grounds, which vary not only from one judicial system to another, but also depend on specificities
within the same system of courts of general jurisdiction, and which are not subject to any
legislative extension.

The Constitutional grounds for dismissal of a judge provided for in Article 115 (S) of the
Constitution, i.e., an act of discrediting judicial office, are regarded in the doctrine of the
Constitutional Court as the strictest measure of disciplinary liability. This ground for dismissal
is understood, inter alia, to include conduct (or omission) by a judge which has discredited
judicial office while exercising his or her judicial mandate, as well as conduct discrediting the
judicial office which is not related directly to the exercise of judicial mandate; neither the
President of the Republic, when seeking advice from the Judicial Council, nor the Parliament,
when dealing with the dismissal of a judge, may re-examine the decision of the Judicial Council
as to whether a particular act (conduct) of a judge has occurred and decide whether it has
discredited the judicial office. The Constitutional Court by extensively developing the
constitutional doctrine of the Judicial Council vested significant powers to this self-governing
body of judges that are likely to protect judges from possible future populist political pressures
in cases of removal of judges from office.

The grounds provided for in Article 115 of the Constitution, i.e., conduct discrediting the judicial
office, may also coincide with the constitutional grounds for impeachment, but unfortunately,
the Constitutional Court has not formulated clear criteria for distinguishing between such
constitutional grounds for termination of judicial mandate. Hence the removal of a judge through
impeachment becomes an alternative, more theoretical option for the dismissal of a judge, leaving
the initiative of the impeachment process to the discretion of the Parliament.

© T. Birmontiene, 2022
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Toma BipmonTiene. KoHCTHTYNifHI TACTAaBH AASI 3BiABHEHHS CYAAIB 3 TOCAAH: AOCBiA AHTBH

AmnoTanis. Y 1ifl cTaTTi po3TASAQIOTHCS FApPaHTIl He3aAeXHOCTI CYAOBOI BAAAH, CYOPMYAbOBaHi
B pokTpuHi KoHCcTHTYTIIfIHOTO CyAy AMTBH, 30KpeMa B PimenHi cyay Bia 15 xBiTHs 2022 p. HesaaexsicTb
CYAOBOI BAAAM € BA)KAUBOIO FAPAHTI€I0 IIOAIAY BAAAM Ta CUCTEMH CTPUMYBaHb i IIPOTHBAT, SKi MOXKHA
PO3YMITH SIK TaKi, 1[0 OXOIAIIOTD K HE3AAEKHICTD CYAY SIK CYyAOBOI yCTAaHOBH, TaK i HE3AAEXKHICTh
CYAAL.

¥ crarTi aBTOpKa CTBEPAKYE, [0 IPUIMHEHHS IOBHOBAXXEHDb CYAAIL € IIPOLIeCOM, iHil[ilOBaHUM i
MEeBHOIO MipOIO peaAi30BaHUM ITOAITHYHUMH iHCTUTYLiIMU. TakuM YMHOM, HAA3BHYANHO BaKAUBO,
mob6 Papa CYAAIB — OPTaH CYAAIBCBKOTO BPSIAYBaHHS Y AUTBI — BiATIOBIAHO AO BHMOT HaAeXHOI
IPOIIEAY PH 3AAUIIAAACS HE3AAEXKHOIO, KOAH 3aTBEPAXKYE U Hi AyMKy IIpesuaenTa Pecrry6aiku mip qac
iHiIlifOBaHH: 3BIABHEHHS CYAAL 3 Tocapm. Poab Papu cyaAiB sIK rapaHTa He3aAeKHOCTI CYAOBOI BAAAH,
cTaAa e 6iAbII BaXKAMBOIO B IIMTAHHi 3BiAbHEHHS CYAAIB micast Toro, sik KoHCTUTYLiFHII CyA IIMpIIe
PO3BUHYB KOHCTUTYLIIMHY AOKTPHHY i HAAIAUB 3HAYHMMU IIOBHOBA)KEHHAMU L€ KePiBHUM OpraH
CaMOOPraHi3allil CyAAIB, AKUI MOXKe 3aXUCTUTHU CYAAIB Bip MOKAMBOIO Maﬁ6yTHbor0 IIOITYAiCTCHKOTO
IIOAITMYHOTO THCKY y BUIIAAKAX IX YCYHEHHS 3 IIOCaA,.

ITipcTaBu AASI 3BIABHEHHS CYAAL 3 TOCaAH, ITepeabadeni crarrero 115 Koncrurynii Aursy, a came
IIOBEAIHKA, 1[0 AUCKPEAUTYE IIOCAAY CYAAL, TAKOXK MOXKYTD 301raTHCs 3 KOHCTUTYLIMHUME IACTaBAMH
AASL IMITIUMEHTY, aAe, Ha XaAb, KOHCTUTYIIIHUI CyA He cPOPMYAIOBAB YiTKHX KPUTEPIIB pO3MEXKY-
BAHHSI TAKUX KOHCTUTYLIFHNX IACTAaB AASI IPUIIMHEHHSI CYAAIBCBKOTO MaHAATa. Y CTarTi 3po6AeHO
BIICHOBOK, II[O 3BIABHEHHSI CYAAL IIASIXOM IMITIYMEHTY CTa€ aAbTePHATUBHUM, GiAbII TEOPETUIHUM
BapiaHTOM, 3aAMIIIAI0YH iHIl[JaTHBY IPOLECY IMITIYMEHTY Ha PO3CYA TAPAAMEHTY, He3Ba)KAI0UH Ha barary
KOHCTUTYIIMHY AOKTPUHY 3 IPOLIEAYPH IMIIYMEHTY, AKa 6yAa p03p06AeHa I[OAO KOHCTUTYLIHUX
o6os’s3kiB [Ipesnupenta Peciry6aiku Ta 4AeHiB MapAaMeHTY ITiA 9ac i€l IpOLjeAypIL

KarouoBi cA0Ba: He3aAXKHICTb CYAOBOI BAAAM; BEPXOBEHCTBO IIPaBa; 3BIAbHEHHS CYAI 3 TOCAAH;
KOHCTUTYIIillHA AOKTPHHA; MOAIA BAAAM, AUTBA.

Toma Birmontiene. Constitutional Grounds for the Removal of Judges from Office:
Lithuanian Experience

Abstract. This article examines the guarantees of the independence of the judiciary formulated
in the doctrine of the Constitutional Court of Lithuania, particularly, in the Ruling of 15 April 2022.
The independence of the judiciary is an important guarantee of the separation of powers and the
system of checks and balances, which can be understood as encompassing both the independence
of the court as a judicial institution and the independence of the judge.

It is argued that the termination of judicial mandate is a process initiated and, to a certain
extent, carried out by political institutions. Therefore, it is of utmost importance that the Judicial
Council, in accordance with the requirements of due process, remains independent when approving
or disapproving the opinion of the President of the Republic at the time of initiation of the removal
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of a judge from office. The role of the Judicial Council, as the guarantor of the independence of the
judiciary, has become even more significant in the matter of dismissal of judges since the Constitutional
Court extensively developed the constitutional doctrine on the Judicial Council and vested significant
powers to this self-governing body of judges that is likely to protect judges from possible future
populist political pressures in cases of their removal from office.

The grounds provided for in Article 115 of the Constitution of Lithuania, i.e., conduct discrediting
the judicial office, may also coincide with the constitutional grounds for impeachment, but
unfortunately, the Constitutional Court has not formulated clear criteria for distinguishing between
such constitutional grounds for termination of judicial mandate. Hence, the article concludes that
the removal of a judge through impeachment becomes an alternative, more theoretical option for the
dismissal of a judge, leaving the initiative of the impeachment process to the Parliament discretion
despite the rich constitutional doctrine of impeachment that has been developed concerning the
constitutional responsibilities of the President of the Republic and members of the Parliament.

Keywords: independence of judiciary; rule of law; removal of judges from office; constitutional
doctrine; separation of powers, Lithuania.
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